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Abstract

Integrated Coastal Zone Management (ICZM) is the@gch to achieve sustainable use
of marine and a coastal resource which is suggdsteigenda 21 and widely accepted
in many countries and regions include the UniteateSt the European Union, Vietnam
and Indonesia. This new approach is replacingitioacl sectoral approach which to
some extend inadequate to address the complex epnsblof coastal environment
degradation and marine and coastal resources weplahd users conflict. ICZM in
simple term is an integration of laws and policy aooperation of all stakeholders on
the management of marine and coastal resources.

This thesis examines the challenges toward intedgrabastal zone management in
Indonesia especially in regard to overlapping anmdflicting laws and legislations related
management of marine and coastal resources. Inrégard, the overlapping and
conflicting laws and legislations lead to unsustéie pattern of development in coastal
areas. The main aspect of this research paper lisview these laws and regulations
especially on three aspects namely: conservatiamliq participation and conflict
management. Comparative study on the experiencésedEuropean Union, the United
States and Vietnam on ICZM is also taken into adersition.

The study found that at this stage, the Integr&tedstal Zone Management in Indonesia
still remains in infancy. To some extent, theramsimprovement to the good will of the
government to establish coordination office in cantand local Government level.
However, there still many aspects need to improvategrate the management of marine
and coastal resources in Indonesia. These inclbhdemonization of the laws and
legislations between sectoral laws (horizontal) bativeen central legislation and local
legislation (vertical); strengthening collaborativend partnership between central
Government and local Government on the managenfecbreservation in marine and
coastal resources; and the improvement of publitiggzation in decision making
especially the involvement of local community.

Key words. Integrated Coastal Zone Management (ICZM), cowsion, public
participation, conflict management, ecosystem baggutoach, community based coastal
management.
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CHAPTER 1. INTRODUCTION

Indonesia as an archipelagic State still faces npmoplems regarding management of
marine and coastal resources. One of the main gmablis degradation of coastal
ecosystems including the damage of mangrove e@agsand coral reefs. According
to the Minister of Forestry almost 70 % of the mbi@ mangrove areas of 9.4 million
hectare in Indonesia is damage because of devetdpeither through shifting mangrove
areas into shrimp farms, housing and industriesutting for wood for local nee@isThis
data is slightly bit higher compare with the datkein from 10 year period (1982-1993):
50 % of mangrove areas is damage or reduce fronilidnrhectare to only 2.5 million
hectare’ The huge and massive conversion of mangrove hrimp farms or aquaculture
occurs in North Sumatera, Lampung, West Java, @ledava, East Java, and South
Sulawesl. Meanwhile the conversion of mangrove areas huosing or industries is
occurring in DKI Jakarta, Tangerang, Bekasi, Westa) Central Java, East Java and
Lampung. The damage of coral reefs is also sindlanangrove areas, almost 71 % are
damaged and only 7 % remains in good conditiofhis damage is a result from
destructive fishing activities which had been frexgly practiced in the 1970s. The
fisherman use bomb blast fishing or cyanide fomglornamental fish. Furthermore, the
mining of coral reef for building houses is alsatiuting to the damage of coral reefs.
These destructive fishing activities are not ondyaucted by traditional fisherman but

also modern onésHowever, according to a recent survey the condliibcoral reefs is

1 Mangrove forests provide both direct benefits fribma utilization of mangrove ecosystem as fishingl a
indirect benefit include coastal protection and firevention of sea water infiltration as well a® th
biodiversity benefits of fish breeding grounds &m& provision vital habitat

2 Minister of Forestry, M S Kaban’s statement asctin Antara News 15 April 2008

3 Dahuri 1998

* Department of Marine Affairs and Fisheries, AcaiteBraft on the management of coastal areas, 2001,
P II-1-11-2

> |bid

® Ibid



improving with the good condition increasing to%5and the bad condition 31 %This
improvement is basically because of the effortrmfonesian Government to restore the
coral reefs since 1998 and the increasing commuadtycation and awareness on local
fisherman not to undertake destructive fishingéotis. Moreover, the degradation of
coastal ecosystems also resulted from land-baseshenpollution. Waste and garbage
from domestic and industrial waste from the rived @p in the sea. To some extent, this
land based pollution has caused an increased ntypwélfish and resulted in damage to
sea farming. The problem is not only in the implataéon but also in the regulation.
There is unclear responsibility as to who manapesttansboundary land based marine

pollution between provincial and municipals levetaentral Government.

Overfishing or fisheries resources over-exploitatis one of the problems facing in
several Indonesian waters. This overfishing is edusy overcapacity, open access and
the use of unfriendly fishing gear. Too many véssatch the fish intensively in several
waters such as in Java and Bali which has resufietiese areas being declared as

overfished areds.

The other problem is the conflict of utilizationcamanagement of coastal areas. This
conflict is a either user conflict or a jurisdiatied conflict. The conflict of utilization of
coastal areas usually happens between Governmatralcand local, provincial and
municipal levels, industries or companies and Ipeadple and the Government and local
people. For example, the conflict in the utilizatiof Pantai Indah Kapuk in Jakarta
between the interest to protect mangrove areasdamdlopment of housing and a golf
course. The other example is the development ofdogBay, where here is conflict

between conservation areas (provincial level) dral éxtension of a port (municipal

7 Lembaga llmu Pengetahuan Indonesia (LIPI) (Indiamenstitute of Sciences), P20 (Research Center
for Oceanography , 2009
8 Suara Merdeka Cyber News, 2006



level)? In this regard, the economic interest always wimsr the conservation and
environment interest. The conflict between thedraiman and the owner of villas in Bali
regarding no more space for local fisherman to their boats on shores is another
example. And the recent is the conflict betweenGlogernment and local peoples in the
management of marine and coastal resources edpeaalegard to the conservation
issue versus access of local people to marine aastal resources. The issue lies in the
need to more public participation in decision makisnd access of local people on
marine and coastal resources is raising espedtatlye establishment of marine protected
areas (MPAS).

The Government can not solve these problems efdgtbecause there are overlapping
and conflicting laws regarding the management ofimeaand coastal resources; lack of
law enforcement mechanism; unclear roles and resspitity of institutions who manage
marine and coastal resources, lack coordinationdsst sectoral Government, and a lack
of capacity of local Government and lack publictiggvation. This paper will analyze
the roles of regulatory framework and institutiofi@mework in promoting sustainable
use of marine and coastal resources. This inclymtesnoting conservation, public

participation and reducing conflict between stakeéis.

4.4 Background and Context

The need to integrated coastal management, edgeatidhe provincial and local levels

in Indonesia is hampered by the current sectoraiageh to the management of marine
and coastal resources. In addition, overlapping @rdlicting laws and regulations on

the management of marine and coastal resources tw@ated confusion, unclear

mandates, roles and responsibilities of institidiomho manage marine and coastal

ecosystems. This has lead to unsustainable pattéraevelopment in coastal areas.

9 In this case the municipal level win over consdorainterest to built the extended port in LamorayB
despite with the protests of environmentalist acebl@amic



There is an urgent need for a more integrated agprand more public participation in
decision making in the management of marine andtabaesources. Integrated coastal
zone management is widely endorsed by the intenmaticommunity as the approach to
conservation and development of coastal zone wisigtecessary to assure sustainable
development? A sectoral approach to the management of resswand development
has proved inadequate in response to the commsxdrising from the interaction
between human and nature.

There are more than 14 sectors which directly odirectly govern the coastal resources
of Indonesia? This includes the land sector, mining, transpaattourism, forestry,

agriculture, fisheries, industries, conservatiod anvironment, spatial planning, public
works, defense, monetary and local Government.elr'asz approximately 22 statues and

hundreds of regulations governing those 14 seétors.

10 AGENDA 21, Introduction, Chapter 17, para. 17.1 &Tinarine environment — including the oceans and
all seas and adjacent coastal areas forms an @éelgwhole that is an essential component of thbagl
life-support system and a positive asset that ptesepportunities for sustainable development.
International law as reflected in the provisiontloé United Nations Convention on the Law of the $ka

2/ referred to this chapter of the Agenda 21,fggh rights and obligations of States and prositiee
international basis upon which to pursue thequmtidn an sustainable development of the marine and
coastal environment and its resources. This reguitew approaches to marine and coastal area
management and development, at the national, gjidnad, regional and global levelspproaches that are
integrated in content and are precautionary andi@patory in ambit as reflected in the programme area:
integrated management and sustainable develdpaoferpastal areas.” See also Donna R Christie,
Legislation, Policies and Regulation Relevant toa§lal Zone Management in Belize: A Review and
Proposal for Better Implementation of The Coasfaine Management Act 1998, Public Law and Legal
Theory Working Paper, February 2006, (A report tfog United Nations Development Program and the
Belize Coastal Zone Management Authority and lasjtAugust 1, 2001) p 1

11 Agenda 21, Section Il, Chapter 17, para. 17.4 Quwasen and Management of Resources for
Development “Despite National, sub-regional, regloand global effort current approaches to the
management of marine and coastal resources havelways proved capable of achieving sustainable
development, and coastal resources and the caastebnment are being rapidly degraded and eroded i
many part of the world”

12 Jason M Patlis, The role of law and legal insitins in determining the sustainability of integmt

coastal management projects in Indonesia, Oceaaastal Management 48, 2005 (450-467), p 451
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The conflicting laws mainly occur with respect t@atural resources, including the coastal
resources sector. This is because the statue aicthis drafted by sectoral ministrié's.
For example, the mining act is drafted by MinistfyMining and Energy, the fisheries
act and coastal management and small island deafted by ministry of Marine Affairs
and Fisheries. The forestry act and the biodityesct are drafted by The Ministry of
Forestry. According to the review conducted by Khaistry of Environment, there are
12 acts governing natural resources which cordintt created inconsistency which has a
normative and implementation impaétThese acts are as follow:

* Act No 5/1960 on Land Law

* Act No 11/1967 on Mining law

e Act No 5/1990 on Conservation on Living Natural B@ses and their
Ecosystems

* Act No 23/1997 on Environment Management

* Act No 41/1999 on Forestry Law

» Act No 7/2004 on Water Resources

* Act No 26/2007 on Spatial Planning

» Act No 27/2207 on Coastal Management and Smathdslaaw

* Act No 31/2004 on Fisheries Law

* Act No 18/2008 on Waste Management

* Act No 22/2001 on Oil and Natural Gas

* Act No 23/2003 on Natural Heat.

The recommendation of this review is that there iseed for coordinating body on

natural resource management to coordinate andrateethe interest to the exploitation

and utilization of natural resources.

It is argued that harmonization of sectoral lawsnéeded to ensure the sustainable
development of coastal areas. In this regard, haizaton of law aims to ensure
consistency and eliminate overlap or conflicts efteral laws. This is because law and

regulation are the most important instruments fandforming development and

14 Jason M Patlis describe that each agency chamfnoits own statue, so that the laws develop not to
serve the national interest but rather than toesadministrative bureaucracy.
15 Ani Purwati, 12 Acts Govern Natural Resourcesoisflicting and inconsistent, March, 2009



environment policies into actid.Without coherent laws and regulations uncertainty
the implementation will remain. It has also beemfeul out that the complicated and
inappropriate legal framework currently in placelmadonesia has contributed to serious
degradation of coastal and marine resoutt&t course, harmonization is not a single
solution to the complex issues of degradation efrttarine and coastal ecosystems and
resources and conflict on the utilization of cobs&sources. At least it will create
certainty in the law and its implementation andréheill be a clear authority who has
responsibility to manage marine and coastal regsuieurthermore, with the assessments
or reviews of laws governing marine and coastabugses gaps, overlaps, redundancies,
conflicts within the legal framework will becomeeear. The work of this harmonization
will provide a solution in support of better managmt and integrated approach on
management of marine and coastal resources. d$nrélgard, a comparative study is
beneficial, especially with the country which hasikar problems with Indonesia such as
Vietnam. In addition, a comparative study with aeleped country such as the United
States is also taken into consideration as ledeamnsed and to find best practices may be

applicable.

1.2 Scope and Objective
The scope of this research is the review of lawd @re regulations relating to the

management of marine and coastal resources. Theaspéect of this research paper is to
review on these laws and regulations particulartysé related to three aspects, namely:
conservation, public participation and reducingftonamong stakeholders. It also has to
be stated clearly that this research will not exerall 14 sectoral laws and regulations
governing the marine and coastal resources outladgalve. This research will only

examine 6 laws and regulations relating to marimé @astal resources, as these 6 laws

16 Agenda 21, Chapter 8, para. 8.13
17 D Dirhamsyah]ndonesian legislative framework for coastal resmee management: A Critical Review
and Recommendatip@cean and Coastal Management 49 (2006) page2,§863



are identified as closely related to conservation @ublic participation issues and
identified conflicting with each other. These intéu

» The law on Fisheries, Act No 31/2004

* The law on Management of Coastal and Small IslActiNo 27/2007

* The law on Decentralization, Act No 32/2004

* The law on, Conservation on Living Natural Resosraed their Ecosystems
Act No 5/1990

* The law on Spatial Planning, Act No 26/2007

* The law on Environment Management, Act No 32/2009

The objective of this research is to provide sohgi and recommendation for the
Government or policy makers for the improvementegislation, regulations and policy

to achieve better management of marine and caastalirces in the future.

1.3 Overview of Report
This report consists of four Chapters. The firsatler contains the present introduction,

it presents a brief background and outlines aimghef research. Second Chapter it
presents the conceptual and theoretical framewoirk Inbegrated Coastal Zone

Management and case study of ICZM in Indonesia.thind Chapter examines the laws
and regulation relating to management of marine @asbtal resources in Indonesia. It
reviews the gaps, overlaps and conflicting lawsegowmg marine and coastal resources.
Chapter Four, it reviews and comparative studyhenlaws and legislations in the United
States and other countries regarding managememhasine and coastal resources.
Finally, Chapter Five provides conclusion and recwndation for Government and

policy makers for the improvement of managememhafine and coastal resources.



CHAPTER 2. THEORITICAL FRAMEWORK OF
INTEGRATED COASTAL ZONE MANAGEMENT: CASE
STUDY IN INDONESIA

Integrated Coastal Zone Management is widely reiegegnas the concept to achieve
sustainable coastal development. It is practioeghany parts of the world including the
United States, Europe, and Australia. This chaptalyses the concept of integrated
coastal zone management, through its definitiorstohy and its evolution, ICZM

framework, implementation and its challenges, andlly it will present a case study in

the implementation of ICZM in Indonesia and itsl&ages.

2.1 Definition
What is Integrated Coastal Zone Management (ICZW)@re are many definitions of
ICZM provided by several documents and scholargs&hinclude the definition from

European Commission which defines ICZM as:

A dynamic, multi disciplinary, and iterative prose® promote sustainable
management of coastal zones. It covers the fullecydormation collection,
planning, decision making, management, and monijoof implementation®
ICZM uses the informed participation and cooperatd all stakeholders to
assess the societal goals in a given coastal arehd$o take actions toward
meeting these objective. ICZM seek over the longnteto balance
environment, economic, social cultural and recorati objectives, all within
the limits set by the natural dynaniic.

Integrated ICZM refers to the integration of objees and the integration
many instruments needed to meet this objectivenelans the integration of
all relevant policy areas, sectors, and level ohiadstrations.

¥proposal for Parliament and Council recommendationcerning the implementation of integrated
coastal zone management in Europe: COM (2000) AdBex 1 as cited in Mina Council Advice about
ICZM, 2001

19 |bid



The other definitions of ICZM are from Cincin-Sand Knecth which give definition of
ICZM as “continuous decision making process aimédmaintaining, restoring or
improving specified qualities of coastal ecosystemrsd the associated human
societies.® While Mark Frost defines ICZM more as conflictakgion tools, he defines
ICZM as “a management model that had its beginnmghe practice of conflict
resolution which was employed at regionally loaldls in attempt to mediate dispute
between coastal zone stakeholdérfslii addition, IPCC believes and defines ICZM as
the “most appropriate process to address curredtl@amg term coastal management
issues, including habitat loss, degradation of matmlity changes in hydrological cycle,
depletion of coastal resources, and adaptatioeddes/el rise and other impact of global
climate change.?? On the other hand, UNEP defines ICZM as “An ad@pprocess of
resources management for environmentally sustarddlelopment in coastal areas. It is
not substitute for sectoral planning but focuseshenlinkages between sectoral activities
to achieve more comprehensive gddl’Ruppert Consult and International Ocean
Institute gives more complete definition of ICZMrslar to the European Union, They
define ICZM as follow:

Strategy for integrated approach to planning andagament, in which all

policies, sectors and, to the highest possible néxitadividual interest are

properly taken into account, with the proper coesation given to the full

range of temporal and spatial scales and involvetgkeholders in a
participative way. It demands good communicationoag governing

authorities (local, regional and national), andmpises to address all three
dimension of sustainability: socio/cultural, econorand environmental. It

thus provides management instruments that arearaepincluded or foreseen
in different policies and directives in such contesiveness.

20 Cicin-Sain, B Knecht, 1998, Integrated Coastal @wegan Management: Concept and Practices, Island
Press, Washington DC

2 Mark F Forst, The Convergence of integrated cbastae management and the ecosystem approach,
Ocean and Coastal Management 52 , 2009, 294-3264p
Zhttp://www.coastalwiki.org/coastalwiki/Some_definits_of Integrated_Coastal_Zone_Management_%
28ICZM%29
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Similar definition on ICZM with the EU is providely Alejandro Yanes Arancitia
which stated that ICZM is as following:

Dynamic process by which decision are taken foremakor the use,
development and protection of coastal areas amuuress, to achieve goal
established in cooperation with user groups antaaittes. ICZM recognizes
the distinctive character of coastal zone, is rultiposes-oriented, analyzes
implications of development, conflicting uses, anterrelationship between
physical processes and human activities, and pmmiatkages and
harmonization among sectoral, coastal and oceawvitees. There are at least
seven different kinds of integration: a. intergowaental, b land-water
interface, c. intersectoral, d. interdisciplinarg. interinstitutional, f.
intertemporal, and g. managerial.

There are many elements in those definitions ofMICHBowever, those elements to some
extent has similarities which can be concluded @XM is multi disciplinary and
continues decision making process which involvadragarticipation of all stakeholders
to achieve the goals of sustainability to balanceics economic and environment on

management of coastal resources and mediate dispwteen stakeholders.

2.2 History and Evolution of ICZM

The degradation of coastal ecosystem is a commbhcpeoncern in many parts of the
world, including the developed countries like thaeitdd States, and Australia. This
concern can be shown in the document of Uniteddda@onference on Human and
Environment 1972 (Stockholm Declaration) which estiathat “we see around us growing

evidence of man made harm in many region of ththedangerous pollution in water,

24 Alejandro Yanes-Arancibia, John W Day, The Gulf Mbxico: toward an integration of coastal
management with large marine ecosystem manage@eagn and Coastal management 47 (2004) 537 —
563, p 541
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air, earth and living beings; major and undesirali$turbance to the ecological balance

of the biosphere; destruction and depletion irregédle resource$™

Thus, in Principle 13 of the Stockholm Declaratit® ,mentioned that in order to achieve
a more rational management of resources and thuspgmve the environment, States
should adopt and integrated and coordinated apprwatheir development planning so
as to ensure that development is compatible with rfbed to protect and improve
environment for the benefit of their populatidnThis is the international document
stating that something should be done to reduceamaental degradation, this includes
coastal degradation by using an integrated anddowated approach in development
planning. In addition, Principle 10 of the Rio Dedtion (1992) indicating the

importance of public participation to handle enaimeental issues. It further states that
environmental issues are best handled with thecpzation of all concerned citizens, at
the relevant level. At the national level, eachividal shall have appropriate access to
information concerning the environment that is hel public authorities including

hazardous materials and activitfés.

% Declaration of the United Nations Conference attuman Environment, 1972, proclaim 3, “Man has
constantly to sum up experience and go on discogeinventing, creating and advancing. In our time
man’s capability to transform his surrounding, ffed wisely, can bring to all peoples the beneffts o
development and the opportunity to enhance theitgua life. Wrongly or heedlessly applied, the sam
power can do incalculable harm to human beingsuwnan environment. We see around us growing
evidence of man made harm in many region of ththedangerous levels pollution in water, air, ezl
living beings; major and undesirable disturbancth&ecological balance of the biosphere; destoaind
depletion of irreplaceable resources; and grossidaties, harmful to physical, mental and socedlth of
grelan, in the man made environment, particularhhiliving and working environment.”

Ibid
?’See, Report of the United Nations conference orirBnment and Development (Rio De Janeiro, 3-14
June 1992) A conf.151/26 (Vol 1). Rio DeclarationnBiple 10, Environmental issues are best handled
with participation of all concerned citizens, a¢ ttelevant level. At the national level each indual shall
have appropriate access to information concerniveg énvironment that is held by public authorities,
including information on hazardous materials antivies in their communities, and the opportunity
participate in decision-making processes. Statdl dhailitate and encourage public awareness and
participation by making information widely availabl Effective access to judicial and administrative
proceedings, including redress and remedy, shalrtaded.

11



The concept of ICZM dates back to 1969 when theoRey the US Federal Commission
(The Stratton Commission) highlighted the importain¢ and national value of coastal
areas and drew attention to the inadequacy of irgigirograms at national and local
levels to ensure protection and wise tiseAs a matter of fact, ICZM predates 1969, as
it is reported that the first ICZM program was éfithed in 1965 (The San Francisco
Bay Conservation and Development Commissfdijhe concept of ICZM dates back to
the history of ICZM in the United States because Wnited States are the major
participants to this issue including Australia adMEP3° The United States Coastal
Management Act (1972) is an example of the earlnedional legislation on coastal
management with its collaborative and voluntarydfatiState Coastal zone management
Program (CZMP). In Australia, integrated coastalemanagement is a central theme of
Australia’s Ocean Policy (AOPY}.Improving integration across sector and jurisdiusi
has been identified in a number of Australian atities in coastal and marine policy
developed in past decatfeWhile in Indonesia, the legislation on coastal egement
and small islands was newly enacted in 2007. lategr coastal management becomes
international common measure from mid 80s. In 19938 cases of ICZM have been
recorded in 42 countri€s.In 1993 the number of the nations practicing IC#idreased

to 150 cases in 60 countri¥sBelow is the chart of history of ICZM.

% sarah Humphreet al, US lesson for coastal management in the Europeeson, 1999, marine policy,
p275-286
29 M. Rafiqul Islam Towards Institutionalization of ajdal ICZM efforts, Integrated Coastal Zone
Management, in RR Krisnamurthy, Integrated Coagtahe Managemenf008, Research Publishing
Singapore, p 26
%0 Port and Maritime Organization website: see: Htt@m.pmo.ir/portal/default.aspx?tabid=1543
31 Elizabeth G foster, Marcus Haward, Integrated Mgmaent Councils A conceptual model for Ocean
Policy conflict management in Australia, Ocean @uoéstal Management 46, 2003, 547-563, p 547
32 i

Ibid
3 Intercoast, 1992 see the websitep://iczm.pmo.ir/portal/default.aspx?tabid=1543
34 i

Ibid
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Table 1.1 History of ICZM

1%

D.

LZM

1965 The first ICZM program is established (Ttae Erancisco Bay Conservation and
Development Commission)

1968 Stratton Commission Report, “Our Nation and’@erecommendation was made for th
creation of a National coastal zone managementr&mg

1972 Publication of the first academic journal devoted@M, the Coastal Zone Management
Journal. The name is later changed to the Coastablgement Journal.

1973 Until 1982 Preparation by the United Nations of tteav of the Sea Treaty. Creation
UNEP and its Regional Seas Programme

1974 Creation of the US National Estuaries Program withe US EPA

1976 Protocol on Integrated Coastal Zone ManagemeihitarMediterranean adopted in16
February 1976 Amended on June 1995

1977 Costa Rica becomes the first developing nationit@ate an ICM program

1978 First US Coastal Zone Conference (CZ'78). It wasdhim San Francisco. Eleve
subsequent conference have been held

1982 Law of the Sea Convention adopted by the Unitedddat The process of adoption by t
world’s nations begin

1983 USAID become the first international assistantiinibn to create an ICZM program to
assist developing nations. Equador, Srilangka,Tdraland were chosen for preparation
pilot ICZM project

1984 First conference on ICZM in South and Central Arceefivas convened in Mar del Plata,
Argentina

1992 UN Conference on Environment and Development (UNL#Bs held in Rio de Jeneir
The Conference produced Agenda 21. Chapter 17 ynfaiolises on ICZM)

1996 The first international conference focuse@ssessing the successes and failures of I
efforts was held in Xiamen China

1997 Canada enacts the National Ocean Act
European Commission (Directorate Xl) initiativemajor program on ICM

2001 Marine and Coastal Resources Management P(ME&RP) (2001-2006) was conduct
in Indonesia. The project was funded by ADB

2002 In the beginning 2002, 145 countries had éstednl 622 cases on ICZM issue in natio

and sub national scale

nal

Source: modified from M Rafiqul Islam (2008) as piga from Sorensen, 2002

Agenda 21 is the international document which ispaeld by the plenary Rio de Janeiro

1992 which provides the basis of integrated appgroéicrecognizes and urges many

countries to integrate environment and developnmatdecision making. This document

also provides the basis for an integrated coastahagement approach which is

prescribed in Chapter 17. It is mention that ineortb pursue sustainable development

of marine and coastal environment and its resoustesh set forth in UNCLOS, there is

a need for new approaches to marine and coastlnaa@agement and development, at
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the national, sub-regional, regional and globaklsvapproaches that are integrated in
content and are precautionary and anticipatorynibig® The key to sustainable use and
development of coastal zone is on the full integrabf economic, physical planning and
environmental policie¥> Thus, decision making is the key to determine taethe
development will be sustainable or not. Agendah2$ recognized that the current
practice of many countries in decision making témdseparate economic, social and
environment into the policy of planning and managet’f’ This separation has created
negative impacts on the environment. Thus, Agerddealls for a fundamental reshaping
of decision making which is more integrated and nfenms of dialogue between
stakeholders. To make the integration effectivds iteported that some Governments
have began to make significant changes in instivadi structures in order to enable more
systematic consideration of economic, social, fiseaergy, agriculture, transportation

trade, and other policies as well as the implicatibthese policies on the environmé&ht.

35 Agenda 21, Chapter 17, para. 17.1

36 Council Resolution of 25 February 1992 on the fataommunity concerning the European Coastal
Zone, Official journal of the European Communit@4992;59:1

37 Agenda 21, Chapter 8, para. 8.2 Prevailing sydtandecision making in many countries tend to
separate economic, social and environmental faatttie policy , planning and management levelss Thi
influence the action of all groups in the societyluding Government, industry, and individuals dras
implications for the efficiency and sustainability development. An adjustment or even a fundamental
reshaping of decision making, in the light of cayrgpecific conditions, may be necessary if envinent
and development is to be put at the center of aoénand political decision making, in effect achiay

full integration of these factors. In recent yeasme Government have also begun to make significan
changes in the institutional structures of Govenntnie order to enable more systematic consideratfon
the environment when decisions are made on econawmital, fiscal, energy, agricultural, transpaciat
trade and other policies, as well as the implicetiof policies in these areas for the environmisietw
forms of dialogue are also being developed for edh better integration among national and local
government, industry, science, environmental graps the public in the process of developing eiffect
approaches to environment and development. Theomsgplity for bringing about changes lies with
Governments in partnership with the private seataf local authorities, and in collaboration withiomal,
regional and international organizations, includimgparticular UNEP, UNDP, and the World Bank.
Exchange of experience between countries can assignificant. National plans, goals and objectives
national rules, regulations and law, and the spesifuation in which different countries are pldare the
overall framework in which such integration takdacg. In this context, it must be borne in mindttha
environmental standards may pose severe econondics@cial costs if they are uniformly applied in
developing countries.

% See, Agenda 21, Chapter 8, para. 8.2
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It is interesting to note how decision making, pigiyg and management systems are
improved. Agenda 21 provides the examples of hoinfrove decision-making process
by following activities:

» Ensuring the integration of economic, social andirenmental consideration in
decision making at all level and all ministries;

* Adopting domestically formulated policy frameworkat reflects a long
perspective and cross sectoral approach as the foasiecision;

» Establishing domestically determine ways to enghee coherence of sectoral,
economic, social and environmental policies inalgdfiscal measures and the
budget;

* Monitoring and evaluating development process bwdocting review state
human resources and state environment and naés@linces;

* Ensuring transparency and accountability for emmmental implication of
economic and sectoral policies; and

» Ensuring the access by public to relevant inforamgtfacilitating the reception of
public views and allowing for active and effectjarticipation®’

In improving planning and management systems theeefollowing activities can be
undertaken:

* Improving the use of data and information at akgss of planning and
management;

» Adopting comprehensive analytical procedures fororprand simultaneous
assessment of the impact of decision;

» Adopting flexible and integrative planning approashand

* Adopting integrated management system including agament of natural
resourced?

The idea of a new approach that is integrated &gpbras necessary because the current
approach cannot effectively address the issue aktab resources and environmental
degradation. According to Agenda 21 stated thagpitkesational, sub-regional and global

efforts, current approaches to management of maaimk coastal resources have not

39 Agenda 21, Chapter, para. 8.4
40 Agenda 21, Chapter 8, para. 8.5 especially subpép (b), (c), and (d)
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always proved capable of achieving sustainable I[dpweent’* And coastal resources

and coastal environment are being rapidly degraadetl eroded in many parts of the
world. Thus, there is a need for new mechanismaduress this issue. The integrated
here means that the decision making process siowdtve all stakeholders. To integrate
this decision making process there is a need fordioating body to coordinate this
decision making and planning. As Agenda 21 stabes €ach coastal State should
consider establishing, or where necessary strenigiipethe appropriate coordinating
mechanism (such as a high level policy planningybdor integrated management and
sustainable development of coastal and marine arghsheir resources, at both national
and local levels. Such mechanisms should includesdtation, as appropriate, with the
academic and private sectors, non-governmental n@a@ons, local communities,
resource user groups and indigenous peBpuch coordinating mechanism could
provide:

* Preparation and implementation of land and wateramsl sitting policies;

* Implementation of integrated coastal and marine agament and sustainable
development plans and programmes at appropriagdstev

* Preparation of coastal profiles identifying criti@aeas, including eroded zones,
physical processes, development pattern, userictsnéind specific priorities for
management;

» Prior environmental impact assessment, systembgergation and follow up of
major projects, including the systemic in-coopemtiof result in decision
making;

» Contingency plans for human induced and naturaastks, including likely
effects of potential climate change and sea legel &s well as contingency plan
for degradation pollution of anthropogenic origingcluding spill oil and other
materials;

* Improvement of coastal human settlements, espgamtousing, drinking water,
and treatment and disposal of sewage, solid wasigéndustrial effluents;

* Periodical assessment of the impacts of extercébfe and phenomena to ensure
that the objectives of integrated management amthisiable development of
coastal areas and marine are met;

» Conservation and restoration of altered criticadita;

41 Agenda 21, Chapter 17, para. 17.3
2 Agenda 21, Chapter 17, para. 17.6
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* Integration of sectoral programmes on sustainaleleldpment for settlement,
agriculture, tourism, fishing, ports and industréecting the coastal areas;

* Infrastructure adaptation and alternative employimen

* Human resources development and planning;

* Public education, awareness and information progras,

* Development and simultaneous implementation of renwmental quality
criteria®

2.31CZM Framework, Implementation and Its Challenges

Integrated coastal zone management is a procesuritas the Government and the
community, science and management, sectoral andicpimberest in preparing and
implementing an integrated plan for the protectiand development of coastal
ecosystems and resouré8sThe central defining concept of integrated coastal
management is the effective integration acrossosgctdisciplines, agencies and
stakeholders for the sustainable use of coastalsamed resourcé3.However, in the
implementation it is not easy to unite and make@sion with multiple stakeholders and
different interest. The disadvantage of involvingm stakeholders in decision making is
that it takes a long time to reach the consensu#inautually agreed decision. There are
always pros and cons, conflicts and challengess iBhbecause, conflicts is very natural
and very typical phenomenon in every type of humsdationship at every levé?.People

or institutions get involved in conflict becauseeithinterests or their values are
challenged, or because their needs are not met.ig dny the role of integrated coastal

zone management model was to arbitrate conflicivéen stakeholders in natural

43 Agenda 21, Chapter 17, para 17.6

4 Robert E Bowen, Foundations Policy and EnvironmlebBecision making, Sustainable Development-
ICM Precaution, Presentation of for class EEOS 62@)9

45 Jean Poitras, Robert Bowen, Jack Wiggin, Challerigethe use of consensus building in integrated
coastal management, Ocean and Coastal Managem&@@®) 391-405, p 391

46 Benhard Mulleyr Conflict resolution in Planning and developmented@ntation in 47th International
Short course on Urban Environment Governabresden-Germany, September 2009
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resources characterized by common property and apeess’ The figure 2.1 below
illustrates the multiple of interest and uses iastal zone.

Figure 2.1. Multiple Interest and uses of Marind &oastal Areas
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Source: Naturvardsverket (Swedish Environmentalgetion Agency), 2008

The overall goal of ICM is to improve the quality Ide of human communities who
depend on coastal resources while maintaining tbledical diversity and productivity
of the ecosystedf. Thus, in this matter, there are two goals whicZNCseeks to
achieve. Firstly, the improvement of the bio-phgsienvironment, for example
mangrove areas or coral reefs, the control of ebasbsion or the improvement in water
quality. Secondly, the improvement of quality ofeliof the human population, for

example greater equity of how coastal resourcesalloeated, improved livelihood,

47 Mark F Frost, The Convergence of Integrated CoaZahe Management and the ecosystem approach,
Ocean and Coastal management 52, 2009, 29453083

“8 Jorid Hammersland, Challenges in integrated mar@msystem management, presentation in
International Training Program (ITP) on Marine Mgament and Good Governance in practice Sweden 9
March-3 April 2009

4 Mark F Frost, The Convergence of Integrated Co&sine Management and the ecosystem approach,
Ocean and Coastal management 52, 2009, 294-3%} p
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reduced conflicts among user groups and contradestructive forms of behaviotf.

How does ICZM work or is being implemented? GESANM# developed a model which
was modified by Olsen who suggested that a tydic@M requires 18-15 years from
identification to evaluation. Thus it is a longrteand continuous program in improving
and restoring the marine and coastal resourcestt@anvironment. There are five

phases or stages within one ICZM cycle, which Bwestrated in Figure2.2 below:

Figure 2.2 ICM Policy cycle

More sustainable forms of coastal development

Formal adoption
and funding

Program

; reparation
Implementation prep

Issue identification

Evaluation and assessment

Time

. / Progressively larger cycle loops
AN < n

indicate growth in project scope

Source: S.B Olsen Ocean and Coastal Manageme2048) adapted from GESAMP

The above figure shows stage 1 as the issue igatith and assessment stage. In this
stage there are three major kinds of assessmaitstibuld undertaken. This includes,
firstly the assessment of the condition of the talagcosystem (for example
characterization of significant habitat, specied hiological communities, identification
of trends in the condition and use of resourcesamndnities, identification of particular
areas of the priority of ICM). Secondly, the assemst of the policy and institutional
context (for example roles and responsibility oéagjes as they relate to priority of ICM

issue, assessment of institutional capability, capaand credibility of addressing this

0 Olsen, B Stephen, Frameworks and indicator foesmag progress in integrated coastal management
initiatives, Ocean and Coastal management jourté2@03) 347-361, p 348
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issue, identification of existing policies and goaklevant to these issues). Thirdly,
assessment of the development context, this insladsessment trends in quality of life
indicators, identification of stakeholders for piip of ICZM issues, their values and
interest, initial assessment of societal perceptimhissue and their implicatioh.In this
stage already involves the active participationst#tkeholders in the assessment and

setting up of the goaf

Stage 2 is program preparation and involves coatbudt and planning process. The main
purpose is to develop a management plan. It cantaim vision or goal for the future, it
should be realistic, tangible, and specific, foample the quality of the environment to
achieve and maintain (restoring coral reef, mangrakeas, erosion). It also develops
changes in resource use and human behaviour. iAst@ge it is important to involve
stakeholders from the community level. It is betierallocate more time for actively

involving of the community so that the program Ve supported at the ground level.

Stage 3 is the formal adoption and funding. Foramdption will require high level
administrative decisions, for example, by the hehdovernment agency, a Minister, a
Cabinet or Presidential endorsement include agretofédudget and source of funding.
In this stage, it is expected that the pros and doom sectoral Governmental agencies
and commercial interest will be affected by thegoaonme will emerge. There will thus

be a process of bargaining and accommodation afiglae of the ICZM plarr?

Stage 4 the implementation stage, is the operdizatian of the management plan
becomes operational. It emphasizes on the intramuadf new forms of resource

development, new institutional arrangements, a todng system, regulation and

51 Robert E Bowen, Foundations Policy and Environmlebecision making, Sustainable Development-
ICM Precaution, Presentation of for class EEOS 62®)9

52 QOlsen, op cit, p 11

53 Robert E Bowen, Foundations Policy and Environmlebecision making, Sustainable Development-
ICM Precaution, Presentation of for class EEOS 62®)9
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incentives’* Enforcement is an essential element of this staygority activities
conducted at this stage include, for example ccinfésolution, public education, inter-
agency coordination, training of management or reeiment personnel, infrastructure
construction, planning and research on new planairtgproblems?® The enforcement is
a significant challenge one especially in develgmountries where a lack enforcement

and implementation resource is one of the problems.

Stage 5, evaluation, in this stage the evaluatiegins with looking into the changes

since the program was initiated especially on ggiassues and environment governance.

The question how to measures the progress of ICaMdeen addressed by Olsen who

developed an outcome model of ICZM initiatives (Fig2.3).

54 |bid
% Ibid
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Figure 2.3 The Four Order of Coastal Governance@u¢
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Source: Adopted from S.B Olsen, 2003

According to Olsen, the result of ICM initiatives 5 nations identified by Sorensen
primarily only reach the First Order outcoméghis is due to the reality of the context
of implementation, there is a gap in the implem@gomtaand many laws, policies and
regulations, plans are only good on paper. In aiditeven with a lot of funding from

international organizations the result is stilleoftdisappointing. It is not reaching the

%6 Olsen, op cit, p 349
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target as it is planned to change the behaviounstitutions and other stakeholders.

Olsen again suggested that funding is not the rfetor that limits the progress in

coastal management, but lack of coordination apaaty in the institutions are the main

challenges’ These two factors most directly influence thecédficy and effectiveness of

coastal management and sustain integrated and islafirms of managemen.

However, long term funding is needed to sustainNiQ&ojects. If this funding can not

be secured, will also become an obstacle. Olsdrdsthat in developing nations only

modest evidence of sustained progress to the Se@adet, that is changes in behaviour,

show that this level of implementation is reach&d.

What are the factors for successful ICZM and whatthe challenges? There are many

factors which contribute to the success of ICZMm8ohas compiled the factors as

follow in alphabetical ordé&

Table 2.2 Factors for Successful ICZM

Factors

Sub Factors

Factor

Sub Fag¢

1. Accountability

25. Interdisciplinary

2. Adaptivity

26. Inventiveness

3. Cooperation

Coordination
Collaboration

27. Learning

4. Comprehensiveness
(Geographical)

28. Legitimacy

5. Comprehensiveness
(Interests)

Representative

29. Long Termism

6. Comprehensiveness
(relevant issue)

30 Monitoring/assessmer

—

7. Conciliatory

31. Multi disciplinary

57 Olsen, op cit, p 349
58 |bid, p348
59 1bid, p 349

tor

60 Tim Stojanovic, Rhoda C Ballinger, Chandra S Lawl&@uccessful integrated coastal management:
measuring it with research and contributing to wisactice, Ocean and Coastal Management 47 (2004),

273-298, p 280
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8. Consistency

32.Networking

9. Contingency

33. Participation

Pluralism

10. Education 34. Practical Application

11. Effectiveness 35. Precautionary

12. Efficiency 37. Productivity

13. Enforcement 38. Quality

14. Equity 39. Rationality

15. Flexibility 40. Relevance

16. Focusing 41. Responsibility

17. Government Backing 42. Scientific input

18. Holism 43.Structure of decision

making

19. Incrementalism 44, Subsidiarity

20. Institutional issue Governance| 45. Sustainability
capacity

21. Instruments and policies 46.Transparency

22. Integrated knowledge 47. Technical capacity

23. Integration

24, Ethical

Source: adopted from Tim Stojanowtal, 2004

In the approach of ICZM which involves multiple letholders, there is also the
challenge especially to establish consensus decmiaking. As mention earlier, public
participation with multiple stakeholders is time nsaming. Challenges to build
consensus decision making have been identified ntdude challenges related to

participants and challenges related to procesthdnable below shows the challenges to

Cco

nsensus building.
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Table. 2.3 Challenges of Consensus Building

Challenges related to parties

Identifying and including all interested parties

Dealing with unrealistic expectation from parties

Dealing with parties hidden agenda

Having consensus —building process understooddpdities
Getting parties to negotiable table

Challenges Related to Process

Dealing with the time consuming nature of consenslisling
Finding skilled facilitator to shepherd the process

Having a common set of facts in the hands of thhégsa
Emphasizing the best management solution

Integrating science into the consensus buildintpdige

Source: Adopted from Jean Poitetsal, 2003

To govern the environment it involves not only Gaweent or State but also market and
civil society. Thus, multiple stakeholder involvembds critical. Governance means
individuals and institutions manage their commdaieg®* In the theory there is an ideal
framework for achieving environmental sustainapilitwhich includes multiple
stakeholders, networking/informal processes, bugdconsensus or trust, cooperation
and joint learning, coordination of goals, interaetand informs decision making,
information and communication, cooperation in decismaking and implementation.
However, in practice it is really hard to impleméms approach because there are always
different interests and uses, or unequal powermasdions between stakeholders, dispute
between parties and population. The table beloawshthe relationship between

stakeholders in environmental governance.

61 Commission on Global Governance 1995
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Figure 2.4 Environmental Governance

Protection State

Hierarchy
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Source: adopted from Bernhard Muller

From the picture above, the State has the obligatbo protect the environment and
establish public private partnerships with the rearlCivil society also has a right to
access to natural resources and participate inra@maental governance. However, in
some countries there is a case when the State ttpanotect the environment because
lack of law enforcement or it can call State falurThe market is too dominant and
strong, and the civil society is too weak so theyn mot effectively participate in

decision-making. Thus, ICZM should bear in mind doadition of the society. In some

societies the public participation or communitydmhgs strong but in others is not.
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2.4.1CZM in Indonesia the implementations and its challenges

There was no national framework and policy on Irdtggl Coastal Management in
Indonesia before the enactment of law No 27/200é. doastal management in Indonesia
was sectoral in approach and the coastal managepnegtam is not sustainable and
continues and not to be comprehensive in geograpfitds not cover the entire coastal
areas in Indonesia). It has been suggested thatettteral nature of coastal resources
management in Indonesia is the greatest singlerfactpeding better, sustainable and
integrated resource managem®nfhis is because many agencies have implemented
their own development which may conflict with otlagrency programs and interests. For
example, recently there has been a bribery caaénglto mangrove forest (department
of forestry interest) which was converted into atprovincial government interest) in
Tanjung Api-Api Banyuasin-South Sumatera, the cosiea of Lamong Bay (mangrove
conservation area, Provincial level interest) fartp(municipal level interest), the
conversion of mangrove forest (forestry agency wiemage mangrove) in Pontianak
into sea farming (marine and fisheries agency vssaed licensing for farmingj. There

is a trend of competition between sectoral ageneits mandates in coastal resources or
natural resources management in Indonesia. Theudifées are compounded in coastal
management in Indonesia because of the compefitiotimited resources in limited
space, with the collision of laws from various sestwhich further strains the legal
system®® This sectoral approach on management of marinecastl resources creates

an unsustainable pattern of development.

62 Jason M Patlis (CRM Project 1), The role of lamddegal institutions in determining the sustinipibf
integarted coastal management projects in Indon€siean &Coastal Management 48 (2005) 450- 467

63
http://regional.kompas.com/read/xml|/2008/09/10/18887.000.hektare.mangrove.diusulkan.untuk.tamb
ak

% Eisma RV. This issue of OCM legal issues affecsngtinability of integrated coastal Mangement see:
Jason M Patlis, The role of law and legal insititog in determining the sustainability of integdhtmastal
managements projects in Indonesia volume 48 is€e2805, p 450-467
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The evolution of coastal management initiativedndonesia was mostly triggered by
international and bilateral donor agencies throdighir programs and projects and
executed by different agencies and or organizafidiiese include: CEPI Collaborative
Environmental Project in Indonesia(CEPI) is fundsd CIDA Canadian International
Development Agency(CIDA) in (1996-2001) and exedutg Indonesian Environmental
Impact Management Agency(BAPEDAL);Coral Reef Relitahion and Management
Program(COREMAP) is designed for 15 years | & 1998-2015) is funded by Ausaid
for Coremap | and executed by Indonesian Instiait&ciences(LIPI), World Bank &
Asia Development Bank for Coremap Il and is exetuig Ministry of Marine Affairs
and Fisheries and LIPI; Integrated Coral reef Managnt Plan (InteCoReef) (2000-
2002) in North Sulawesi is funded by JICA is exedutoy Local Planning and
Development Agency (Bappeda); Marine Coastal RessurManagement Project
(MCRMP) is designed for 5 years (2001-2006) is fohdby USAID and executed by
Ministry of Marine Affairs and Fisheries; Marine Agrium Market Transformation
Initiative (MAMTI) is designed for 5 years (2005®) is funded by Global
Environment Facility (GEF) and executed by Marinquarium Council(MAC), Reef
Check Foundation and Conservation and Communitgdtment Forum (CCIF), and the
latest one is Coral Triangle Initiative(CTI) whidch signed in Menado in 2009 by six
head of Governments participating in CTI, to beded by GEF and will be
implemented by World Wildlife Fund (WWF) and Thathre Conservancy (TNCS.

Most of the projects are pilot projects and do emter all the coastal areas of Indonesia.
For example, COREMAP project only covers severaharin the western part and the

eastern part of Indonesia. Eastern part namelyay8el Pangkajene South Sulawesi,

65 Hendra Yusran Siry, Decentralized Coastal Zone Mament in Malaysia and Indonesia: A
Comparative Perspective, Coastal Management, 32862006 as cited in ASEAN-USAID CRMP DGF,
1992; Rais 1993;Soendro 1994; Dahuri 1996;Soeqid®96;ldris and Siry 1997; Dahuri and Dutton,
2000

66 See: http://www.coremap.or.igdhttp://www.kp3k.dkp.go.idmwww.gefweb.orgwww.cti-secretariat.net
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Buton Southeast Sulawesi, Sikka East Nusa Tengdasak, Papua, and Raja Ampat
Papua. These sites are under the auspices of thiel Bank. The Western parts cover
Batam, Riau, Bintan (Riau Island), Natuna Riau,sNaad Tapanuli North Sumatera, and
Mentawai West Sumatera. And CTI is only coveredt&aspart of Indonesia such as
Sulawesi, Papua, Bali, West Nusa Tenggara andNiast Tenggara, Maluku and East
Kalimantan. There are many coastal areas that onred by this project. Below is

coverage of sites covered by COREMAP Il and CTI.

Map 2.1 COREMAP Sites

SLLELE NALALALL

Source: Coremap website
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Map 2.2 Coral Triangle Initiative
Sites
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Most of the projects lifecycles are limited to ordgveral years, beyond which they are
not continued and sustained for long term. Olsensggested that ICZM cycle needs a

long period, 16-18 years, to achieve the sustatnabhstal management. In addition,

according to Jason M Patlis there is a challengaustain ICM project in Indonesia due

to limitations within the legal framewof¥.Until now there is no comprehensive and

integrated national policy framework on coastal agegment in Indonesia. Most of the

legislation is sectoral, and conflicting and ovpdmg. Jason M Patlis concluded that

Indonesian laws and legal framework are chara@eériby horizontally, the laws

governing coastal resources are sectoral whichltegsun series of gaps, overlaps,

67 Jason M Patlis, The role of law and legal institn$i in determining the sustainability of integrated
coastal management projects in Indonesia, Ocearndst@al Management 48 (2005) 450-467, Elsevier,

p451
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redundancies and conflictThis is because most of the legislations are beiafied by
each line of agency before being submitted to Re&#presentative Council (DPR).
Jason M Patlis has suggested that many laws armgehe administrative bureaucracy
rather than the national inter&8tThat is why there are many inconsistencies in daw
what Jason suggested that there are disconnedegjah framework® Vertically, the
laws governing regional autonomy have provided lgvéroad provisions, unclear
mandates and few guidelines, which have encoureggaidnal Governments to quickly
impose their own regulatory framework for naturakaurce managemefit.lt also
pointed out that Indonesia has insufficient legalvgsion for ICM and the absence of
clear mandates of designated institutifh&iven these observations, there should be an
improvement to legal framework and comprehensiveriefrom central Government to
give an incentive to local Government and local samities to manage and improve the
quality of the environment and the resources cbaséms. There are two urgent issues
that need to be addressed by the Indonesian Goeetnrfirst, is to improve the
livelihood of people in coastal areas because umaw many of them are traditional
fisherman with low income and live in poverty. Sedpis to restore and improve the

quality of coastal environment and its ecosystethrasources.

There is also an effort and initiative from Govesnh using Government funding to
reduce the degradation of the marine and coastalurees. However, it has been
observed that most of the projects are small amdtesed along the very extensive

coastline of the countr{? These include Sustainable Marine Resources Dewelnp

68 |bid, p 451

69 1bid, p 453

0 Ibid

" Ibid

"2Hendra Yusran Siry, Making Decentralized Coasti&Management Work for The Southeast Asean
Region: Comparative Perspective, UNDOALOS, New Y@®07, p 45

3 Deny Hidayati, Coastal Management in ASEAN Coustrtie struggle to achieve Sustainable Coastal
Development, UNU Tokyo, 2000, p 30-32
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Program Program Laut Lestaji established by Ministry of Environméfita national
strategy and action plan for coral reef ecosystemnservation and management
established by the Ministry of Environment in 1988tra Bahari (Maritime Partnership)
Program was launched by the Ministry of Marine Afand Fisheries in 2003.

In fact, while there are advantages to pilot prigjidanded by international donors to
trigger the coastal protection in other areas a# peactices and improving capacity
building in some areas of local Governments andlloemmunities, the results are not so
satisfactory. For example, as reported in the MAMTbject evaluation, the overall
project was marginally satisfactory. However, thartigipation of stakeholders was
unsatisfactory’ There is low engagement of stakeholders in the jepro
implementatiorl.” The project ownership is wedklt is similar with the outcome of the
COREMAP. While the outcome of the project was maisatisfactory, it was only
modestly effective in establishing a viable framekvior national coral reef management
in Indonesid?® The key elements of supportive legal frameworkehagen drafted but not

officially approved and enacté&d.

"4 Program Laut Lestari established by Ministry offEanment. This program focuses on five activitiés:
Marine biodiversity management, 2 mangrove ecogyst&nagement, 3 coral reef management, 4 marine
pollution prevention and control and 5. Coastal oamity development See: Deny Hidayati, Coastal
Management in ASEAN Countries, The struggle to eashiSustainable Coastal Development, UNU
Tokyo, 2000, p 32

75 The Mitra Bahari (Sea Partnership) Program is atiaiive sponsored by the General Director for
Coastal Areas and Small Islands at the DepartmeMavine Affairs and Fisheries of the Republic of
Indonesia. Mitra Bahari aims to maximize the utition and management of marine and coastal resource
by regional government in the era of regional aatoy. Article 41 the law no 27/2007 on management of
coastal and small island suggested that Mitra Bahastablished to empower the capacity of stakihe

on management of coastal zone and small island. dtpartnership forum between central Government,
local Government, university, NGOs, professionajamizations, local community leader and private
communities. Mitra Bahari activities are focus assiatantship, education, training, campaign, agplie
research and policy recommendation.

76 Jean Joseph Bellamy, Mid Term Review of the IFC/@Edfect MAMTI, April 2008, pv

" bid, pv

78 |bid, pv

"9 World Bank, Project Performance Assessment répepiublic of Indonesia, Coral Reef Rehabilitation
and Management Project Phase |, March 2004.

80 |bid
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2.4.1 Legal and Ingtitutional Framewor k

Now how is marine and coastal management in IndaRddow is the legal framework?
Before the enactment of the law no 22/99 and it veassed by the law no 32/2004 on
autonomy act, marine and coastal resources managemiadonesia was centralistic in
approach. Almost 32 years (1967-1998) of managewfertastal resources in Indonesia
was centralistic in approach. It has been obsethatl the centralization of fisheries
management in Indonesia was characterized by tistéeage of national policy that all
marine waters are State property and to be manegetally, through the provincial,
regency and village offices of the central Governtpndor the benefit of the entire
nation®* During this period the policy and management reewiat the central level,
with the local Government only following the cemt@overnment’s policy. There had
been no significant roles for local Governments kxeal people in marine management
and coastal resourcésThus, this created a lack of capacity at the Id@@alernment
level and local people to manage marine and coassburces. There was no
responsibility, participation and sense of stewlaipglsvithin local people to conserve and
protect marine resources from destructive actsffieFor example, most ornamental
fishermen in the 1970s used bombs and poisond¢b canamental fish. This destructive
fishing activity has resulted in enormous damagtaéocoral reef ecosystem and the fish.
According to an interview with local fisherman iromdalem village in 2008, it was
stated that due to bomb and poison practices margl ceefs had been damaged and

many fish died.

There are much legislation directly or indirectigvgrned marine and coastal resources.

However, to some extent these legislations arecoaotprehensive. Ocean and coastal

8 Ruddle, K. (1999) ‘The role of local managemend &nowledge systems in small scale-fisheries’,

The Journal of Policy Studie¥ol. 7. see also: Arif Satriat al, Politic of marine conservation area in
Indonesia: from centralised to a decentralisedesystnt J Environment and Sustainable Developméuit,

5 No 3, 2006.

82 |bid

8 Ibid
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resources governance are regulated scattered ity megislations. There are some
opinions from academics that there should be asle@gn to govern sea in

comprehensive way. The bright side is the Govenngenow in progress to prepare the
draft of law on sea and ocean policy. Below arditlte of legislations concerning marine

management and costal resources.

Table 2.4 The law related marine and Coastal Managé

-

« The Act No 23/1997 it revised by thdt governs the prevention and protectiof
Law No 32/2009 on Management andf environment inside Indonesian

Protection of Environment jurisdiction including marine and coastal
environment
e The Act No 31/2004 on Fisheries It governs fisheries resources in
Indonesian
e The Act No 5/1990 on Conservation It governs and protect living natural
Living Natural Resources resources including mangrove, coral regefs

» The Act No 32/2004 on Autonomy Law| It govern devolution of power from
central Government to local Government
including the authority to manage marine
resources 4 nautical miles for municipal
level and 12 miles for provincial level

« The Act No 26/2007 on Spatial Plannin It governs zoning and spatial planning

including coastal areas

« The Act No 27/2007 on Management of It governs management of coastal areas

Coastal Areas and Small Island and small islands
« The Act No 6/1996 on Indonesiart governs 12 nautical miles of the
Territorial Water territorial waters of Indonesia including

innocent passages and conservation

e The Act No 5/1983 on Indonesian EEZ| It governs 200 miles of the economic
exclusives zone include the exploitation
and preservation of its resources

« The Act No 1/1973 on Indonesiart governs the continental shelf of

Continental Shelf Indonesia 200 nautical miles include
exploration and exploitation of sea bad
and prevention of pollution
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Before the establishment of the Ministry of Marigairs and Fisheries in 1999, there
was no specific legislation concerning coastal ues® management. Thus, marine and
coastal management was sectoral in approach. Thalatemn regarding marine
management and coastal areas is heavily basedamrdgulations, namely the Fisheries
Act no 9/1985 which has been revised by the lawdi2004; the Law no 5/1990 on
conservation of living natural resources; and thewlLno 23/1997 on environment
management. After the enactment of the Law no@1&h conservation living natural
resources, six national marine parks have beeblstted. These include:

* Kepulauan Seribu

* Karimun Jawa

» Takabonerate

* Bunaken

* Wakatobi

* Cendrawasih

« Togian Marine National ParKs.
These six marine national parks are under the neanegt of Ministry of Forestry who
become the designated institution in managing reaparks under the Law no 5/1990
and the Law no 41/1999 on forestry. However, with ¢nactment the Law no 31/2004
and the Law no 27/2007, this responsibility wasidfarred to the Ministry of Marine
Affairs and Fisheries. However, the managemenhefsix marine national parks still lies
with the Ministry of Forestry. While the Ministryf &orestry is only transferred the eight
marine conservation areas to be managed by thestinbf Marine Affairs and
Fisherie€® There is conflict and inconsistency between theious legislation, the Law
no 5/1990 and Law no 41/1999, and the recent the ha 31/2004 and the Law no
27/2007. This overlapping legislation has createdlialism and unclear mandates and

responsibilities in marine management. These twafitutions always refer to the

84 Arif Satriaet al Politic of Marine Conservation area in Indonesisom centralised to Decentralised,
2006, p245
85 See: www.dephut.go.id
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conflicting legislation to maintain their respeeivauthority. In addition, with the
“sectoral ego” makes the management conflict isemdifficult to resolve and to make
the situation even more complex many institutions iavolved in marine and coastal
resources management. Table 2.5 below lists thenadtinstitutions who have a marine

and costal management mandate.

Table 2.5 National Institution and their roles iraifihe and Coastal Management

Institution Role

Coordinating Agencies

Ministry for State Environment National coordination of environment
policy and impact assessments. This
include policy on marine environment

National Development Planning Board Draft, Coordinates, and implements national

(Bappenas) five years development plans

Department of Home Affairs Regional development policy, planning
and coordination from national
perspective

Ministry of State for Science and Natural resource inventory, evaluation

Technology (BPPT) and technology coordination

National Coordinating Agency For Datg Land including coastline mapping,
Survey and Mapping (Bakosurtanal) receive data from other agency such as
DEHIDROS

Indonesian Institute of Science (LIPI) | Marine research, data coordination and
scientific advise for other agencies

Coordinating Committee for National Se&lational Marine Boundaries, Jurisdiction

Bed Jurisdiction and the law of the sea issue

Coordinating Board for Marine Security] Security issue such as piracy, foreign

(BAKORKAMLA) fishing intrusion, pollution and
smuggling

Line Agency

Department of Marine Affairs and Management of marine and fisheries

Fisheries resources, conservation of marine and
coastal areas including marine protected
areas

Department of Forestry/Directorate Marine conservation, mangrove

General of Forest Protection and Natureconservation and management of national
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Conservation marine protected areas

Department of Mining and Energy Regulate oil & @aploration and
production on sea bed and oil industry
safely, sand sea mining licensing

Department of Industry Administer industrial development and
management

Department of Trade Administer and regulate tradpprt and
import including sea sand export

Department of Public Works Coastal Engineering, infrastructure and
erosion control

Department of Tourism Marine Tourism developmertd a
management

Department of Transportation Regulate transportation in sea, port,

Directorate General of Marine vessels

Transportation

Source: Modified from Dahuri, Sloan Sugandy, Dengdyati

There is no institution who coordinates and arrang®ss sectoral approaches to the
management of marine and costal resources. Natidaalopment Planning Board its to
broadly coordinate all development sector for Irefa. There is no specific body
mandated with the sectoral coordination in marind aoastal resources, both at the
national level or the local level. If we look toetlexperience of Vietham, it also has
similar problem as its management is characterizgdoverlapping and fragmented
sectoral approacif. To overcome this problem, the Vietham Governmestéd the
“Strategy of Vietnam’s Seas toward 2020” in 2007iclhconsisting the requirement to
establish the powerful governmental organizatioSeds and Island Affaif$.Agenda 21
calls for States to consider establishing or stiesgng appropriate coordinating
mechanism (such as high-level policy-planning bofty) integrated management and
sustainable development of marine and coastal atelasth national and local levels. It

has been pointed out that some options for achgeumtersectoral integration may

8 Mr Dai presentation from VASI in Marine managemand good governance in practice training,
Vietnam, SIDA, 4-9 October 2009
8 Ibid
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include naming a lead agency, creating a new agandytraining agency personnel. For
example, the creation of special inter-Minister@bastal coordinating council or
commission; Assignment to an existing planning, datdor coordination office; and

designation of an existing line ministry to aclesd ministry?®

With the decentralization process, is marine andst@ resources management in
Indonesia getting better? This is hard questioanswer. In fact, until now the problems
of coastal environment degradation and depletioooaktal resources continue. CZM in
Indonesia is not working effectively because thisrambiguity and overlap with respect
to various laws and jurisdiction issusin addition, a lack of capacity of local
Government level in most of the archipelago hampleesimplementation of ICZM. It
has been proposed that integrated coastal zonegeraweat in Indonesia is still remains
in infancy? This despite the long standing interest in impnguiational capacity for the
development of the vast marine and costal resourtehe Indonesian archipelagb,
active involvement in various pilot scale integtht®astal management initiativésand
recent investment in large scale planning initesiyADB,1992* The concept of ICZM

is being codified in new legislation on the managetrof coastal areas and small islands
such as the Act no 27/2007 which states that theagement of coastal area and small
islands is conducted by integrated activities: leenv national Government and local
Government; between local Government; between ctbetween Government,
industries and communities; between terrestrialsgstem and marine ecosystem;

between science and management princiffiéfowever again, this regulation does not

88 Bilina Cicin-Sain and Robert W Knecht, Integratemb€tal and Ocean Management Concept and
Practices, 1998, p157

8 Hendra Siry, Op Cit, p21

90 J. Johnnes Tulungen, Priciellia Kussoy and Brig@r&vford, Community Based Coastal Management
in Indonesia: North Sulawesi Early Stage experieageper presented at Convention of Integratedt@ba
Management Practitioners in the Philippines, 19283,

1 Bappenas, CIDA 1997

92 USAID, ASEAN CRMP: Chou et al 1991, ASEAN/US-CRNIEG, 1992

9 J Johannes Tulungest, al, 1998, p2

94 See: Article 6, The law No 27/2007 on Coastal Mgmaent and Small Island
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provide a framework and a mechanism on how thesaetimaking is integrated between
sectors. The lack of coordination between sectndsstakeholders for the management
of marine and coastal resources is because ther@ system and agency to coordinate
every activity in the marine and coastal ar®asin addition, until now most local
Governments tend to prioritize terrestrial plannnagher than marine space planning.
They do not have any mapping and zoning for maaneas, this is because development
in Indonesia has favoured the terrestrial areaserathan marine areas. Most spatial
planning is intended for the zoning of terrestaaéas while in marine areas zoning is
limited to marine protected areas. Many local Gouwsgnts do not have any capacity in
marine zoning and mapping.

With the euphoria of decentralization, many locav&nments enacted local regulations
regarding the management of marine resources. |db# regulation sometimes is not
consistent with the pre-existing central law, eweith pre-existing provincial laws.
However, within the hierarchy of the Indonesianalegystem, lower regulation can not
be inconsistent or contradict higher level law. Nhaistry of Home Affairs may review
the local regulations and if these contravene highgulation it will be revoke. However,
according to the data Department of Home Affairs katimated that more than 7000
provincial or Regency regulations in mining, forgsttrade and industry have not
complied with higher level regulatioi$.Most of these regulations usually favour
Government revenue rather than conservation. Tihus,hard task for the Ministry of
Home Affairs to assess, monitor and revoke allltkcal regulations at the provincial and
district levels which contravene higher regulatiddelow is the hierarchy of the

Indonesian legal system and administrative levels.

95 Dahuri, Reoriented the development based on Maisettor, 2003
www.tokohindonesia.com/ensiklopedi/.../rokhmin-dalwaivancara2

% Depdagri assess that 7000 local regulations areatio, Kompas Daily News 14 Agustus 2003 asctit
in Dirhamsyah, Analysis of the effectiveness afdnesia’s coral reef management framework, Unityersi
of Wollongong, 2005
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Table 2.6 The Hierarchy of Indonesian Legal SysBawsed on MPRS Decree 1966

MPRS Decree No XX/MPRS/1966
» Basic Constitution
* General People Assembly Decree
* Laws and Acts
* Government Regulation substitute Law or Act
» Government Regulations
* Presidential Decrees
* Ministerial Decrees
» Provincial Government Regulations
» District or City Regulations

* Village Regulation
Source: MPRS Decree No XX/1966

Table 2.7 The Hierarchy of Administrative Levellndonesia

* National Level (Central Government) in Jakarta
» Provincial Level (Local Governments) in 33 proviace
» District/Municipal level (Local Governments)

* Village Level

However, most of the local regulations (districgukations) contain rules on licensing
and retribution in the fisheries sectors. This tagon is intended to increase the local
Government revenues in fisheries sectors, espgtiedirevenue from the fee of licensing
to fish and retribution and licensing in sea famgnifihere are not many local Government
enacted regulations for the management of coastsdurces which are intended to
protect the marine and coastal areas. It has pegposed that local acts are more
concerned with revenues rather than with ecological sustainable principlé.For

example, too many sand mining licenses issued byldbal Government in Riau has

97 Hendra Siry, Op Cit, P 51
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caused significant environment degradation in @aseas® With this massive coastal
degradation phenomenon, the export of sea sanahgnisiprohibited under the decision
of Ministry of Trade No 117/2003 and No 2/2007. Hwer, illegal sea sand mining still
occurs. This phenomenon occurs because the dewolafi power from the central
Government to the local Government is very fast dods not take into account the
capacity of the local Government. It is argued tha@hout capacity building greater
decentralization is not effective. The World Ban&shgone further and stated that
decentralization is not convinced to have posit¥fects or positive impacts still very
limited.*® With the decentralization, the local Governmerg baen given the authority
for the management of marine and coastal resouagpt for the sea bed which

remains under the central Government control: A8 the law no 32/2004

(1) The local region who have sea is given thea@utthto manage marine
resources in their area
(2) Local region will be given the share from thdlization and
management of marine resources in sea bad accerdaifcthe law.
(3) The authority to manage marine resources. ifklsdes:
a. Exploration, exploitation, consereatand management of marine
resources
b. Administrative function
c. Spatial planning
d. Law enforcement of the local regulatamd central legislation
e. Support central Government in Secusgye
d. Support central Government in Defense

Based on this regulation, the management of maaned coastal resources is
decentralized to local Government. However, local/&nments seem to only prioritize
the exploitation of marine resources. They do ratehenough capacity to undertake
marine conservation. All the conservation initia8y planning, funding and the
implementation is mostly done by central Governmespecially with respect to the
establishment of local conservation areas bothutfitahe Ministry of Forestry and the

98 See: lllegal Sand Mining is Robustww.kapan.lagi.comwww.antara.co.id
99 :
Ibid
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Ministry of Marine Affairs and Fisheries. Both iitations have the authority to manage
marine conservation but with different approached different criteria in assessing
marine conservation areas. For example, in Buleag the Ministry of Forestry has
assessed and intended to include all 144 koastline in Buleleng Bali become a
conservation areas. However, according to the Minsf Marine Affairs and Fisheries
only three designated areas in Buleleng Bali nar@dyokgak, Lovina and Tejakula are
suitable and thus to be designated as marine c@iger areas within the zoning
system. There are two systems of marine conservatieas centralized: the Ministry of
Forestry as the leading institution and decentdliwith Ministry of Marine Affairs and
Fisheries as the leading institutitfi.it has been suggested that the Ministry of Foyestr
does not believe that the local Government is depabhandling the management of
conservation areas so centralized approach iscstiltlucted’* On the other hand, the
Ministry of Marine Affairs Fisheries has begins decentralize the management of
conservation areas to local Governments with thgeldepment of local marine
conservation areas and is attempting to involveltical peoplé®® Even though, this
involvement is still limited in only to communityosialization: a process of informing
local people on the program and project of marioaservation areas which will be
conducted in their areas. It is conducted by sa&feseeting and discussions with various
social groups to inform them about the projectslgyaad proces¥? In this top down
approach there is limited participation of the lgoeople particularly local people do not

participate in planning, implementation and mornitgr

100 Arif Satria, Op Cit, p 25

191 bid

192 1pid

103 J.J Tulungen, Priciellia Kusoy, and Brian R Crawffo€ommunity Resources Based Management in
Indonesia: North Sulawesi Early Stage Experiendegaper presented at: Convention of Integrated
Coastal Management Practitioners in the PhilippiBesvao City Philippines , 10-12 November, 1998, p
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2.4.2 Public Participation in Marine and Coastal M anagement

Under decentralization the management of marinecaadtal resources is decentralized
to the municipality or regency, and of course tillage level. The current institutional
framework of openness and reform has created wiadzvopportunity for establishing
community based management approd¢hCommunity based coastal management
(CBCM) is recognized globally as an integral featuof integrated coastal
management®> CBCM is people centered, community-oriented arsbueces based. It
starts from the basic premise that people haventiete capacity to understand and act
on their own problem®? It begins where the people are, i.e. what the leeajpeady
know, and build on this knowledge to develop furshtheir knowledge and create a new
consciousnesS. It strives for more active participation of stakéters in the planning,
implementation and evaluatid®f There is a global trend toward increased community
involvement in coastal management proce$¥ellany international donors for marine
and coastal projects emphasize community basedat@aganagement approaches. They
choose the village as pilot project and try to lelsth effective models of participatory
and community based coastal resources managéerbr example, Pesisir Project
(Coastal Resources Management Project-IndonesiaNarth Sulawesi funded by
USAID. This project tried to identify a model an@db practices for management of
marine resources. This includes the formulation #wedimplementation of village based
integrated coastal management plans, communitydbasarine sanctuaries, village
ordinance and participatory early action such ascheclean up and mangrove

planting’*! Actually, in Indonesia there already exists comityurbased marine

104 3. J Tulungenet al, 1998, p1

195 Nick Harvey et al, The role of Australian Coastcare Program in ComityuBased Coastal
Management: A case study fro South Australia, Oe@@hCoastal Management 44 (2001) 161-181, p 163
106 [bid, p163

107 |pid, p 163

198 |pid, p 164

199 bid

110 J Johness Tulungeat al, 1998, p2

1 bid
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management based adat, for example, sasi in MHfiidane’e in Sulawesi, panglima
laot in Aceh, and awig-awig in Bali and Lombok whicontribute to conservation

programs.

There is no explicit regulation on community basedstal management in the new law
on management of coastal resources and small islan?7/2007, It is only stated in

Article 28 (7) that the initiation of conservati@eas can come from individual and
community, without any further stipulations. Theasgeabsolutely a needed for clear
legislation on how marine protected areas or coasi®n areas are managed with the
involvement of all stakeholders. Because in top{d@approaches in marine protected
areas create conflicts with the communities an@lldisherman. For example, on the
establishment of marine protected areas in Sepagngand in Sumenep, Madura, East
Java the local people rejected to the idea of dloallGovernment to establish marine
protected areas in their marine coastal areas iahthdg grounds. They are afraid they

could not fish anymore and that this would haveatigg impacts to their livelihoods.

Community based management approaches are magdered by international donors
and projects in marine management. For exampl&omdalem village Buleleng Bali,
where the community established marine protectedsarenacted village regulations and
planted coral reefs with the assistance of NGOs fanded by international donors.
While there is a growing of the value and bendfitvorking at the community level, this
community based approach still faces many challeage obstacles. These include:

* The gap in implementation

112 Sasi is a local traditional fisheries managemesntesy in Maluku. It can be defined as set of ruled a
regulations that govern resources use, that is:regsalations prohibit premature harvesting of &trand
marine products. With regard to marine resourcesetlare regulations on the use of poisonous ptards
other chemical, destructive nets and intensive gamh as the lift-net. There are also regulations
concerning access to the sasi area, activitiesvatldn sasi area and seasonal rules of entry avestaAll
these regulation enforced by institution called léeg which the function as local police force. Mdegail

on sasi see: Ingvild Harvest, An institutional @dsi Laut, a fisheries management system in Ind®mnes
prepared for International workshop on fisheriest@nagement 23-28 August 1999, Penang, Malaysia
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« Lack of law enforcement to the village regulatith

« The sustainability of funding®*

« Lack of government suppott

« Lack of public awareneds®
It has been observed is point out that externalhdéd projects generally have been the
main means of implementation of ICM within develupicountries!’ The dependence
on external financial and technical assistance teseansustainable institutions and
policies as project are terminated and supporf siad funding are withdrawh? For
example, in the Philippines the majority of marpretected areas are not maintained for
an appreciable amount of tif€.The example of abandoned marine protected aregs ma
also occur in Indonesia. This because the localnconities have difficulties to secure
sustain funding, and it is made worse by the lac&avernment support and incentives
to maintain marine protected areas that have bstbleshed by local people. The lack
of Government support also occurs in Proyek Pesigrine sanctuaries in North
Sulawesi. Even though line Government, such ad-thiestry and Fisheries agency has

been fully informed and supported the activifi®sHowever, they only occasionally

13|n case of Bondalem village the community becomegng if they warned by pecalang laut not to take
sand or stone from the sea. The pecalang laut whsisted only 6 peoples are rarely in the siteswthe
violation to the village regulation occurs espdygial destructive fishing practices. The law isygbod in
paper but lack enforcement in practice.

114 According to the interview with the head of thélage they have difficulties in maintaining the abr
reef that have been planted due to lack sustaamdial support from the government or donor. Toeaod

is contribute to the establishment of marine goted area only.

15 The funded from the local government is only somaally. It just only a gift to the establishmemd
the opening of marine protected areas.

116 people are still unaware to the important of grisoe of marine and coastal resources. This is shioy
the behaviour of local people who still throw thébbish diractly to the river or in the beach. This
behaviour has caused the beach is full of wastecgsty in the reainy season when the rubbish fthen
river run off to the sea. There is absolutely publvareness campaign and education is needed.

7 patrick Christie, Is Integrated Coastal ManagerSerstainable?, Ocean and Coastal Management 48
(2005), p 208-232

118 1bid

119 bid

120 3 Johhnes Tullungen, op cit, p31
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involved their staff in actual field activities. &be agencies lost the opportunities to learn

about the marine sanctuary planning procéss.

Community based coastal management should be img@roand supported by
Government. Bottom-up community based approachesuldhbe supported by
Government and top-down approaches should alsadadl local people in its planning
and implementation. Many marine protected areas@iresuccessful because local people
not included in the planning, implementation, mornitg, and evaluation process. Many
local Governments remain confused about the moflehamagement of conservation
areas and not sure how to involve local people amagement of marine conservation
area. Moreover, community based is not only lichite the management of the
conservation areas or marine protected areas baotitludes zoning, coastal resources
management and other problems that need to bessddrel managed in coastal areas.
For example, beach management and coastal erosettgnd protection, land-based
pollution, sea level rise adaptation, coastal astdagies water quality, and threatened and

endanger speci€é

2.4.3 Conflict M anagement

Risk of conflict on the uses of marine and coastaburces is an issue of increasing
importance in Indonesid he limited coastal space, relatively high popolatdensity,
diverse marine and terrestrial habitats in clossipmity, and the many economic and
social interest all increase the potential confiicer coastal space and resourédsThe
conflict of interest and uses between differenkedtalders has created unsustainable

development and management of marine and coastalnees. It has been proposed that

21 bid

122 Bjliana Cicin Sain, op cit, p 178

123 Daniel Suman, Case studies on coastal confliam@irtive US/European Experience, Ocean &
Coastal Mangement 44 (2001), p 1-13
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the basis of conflict between uses/user may be caadhin one or more following
reference point&**

* Incompatible uses of coastal space and/or resoureesuse one use fully
occupies the space, completely utilizes the ressymar damage the resource for
the other user.

» Different environmental values and world views,tatarly the balance between
development versus conservation

» Level of government, the public authority, or timstitutional arrangement that
makes the allocation regarding resources use

* Involvement of public in the decision making prases

» Use and interpretation of scientific and technin&rmation in decision making

» Allocation of funding for the government actioniotervention.

The conflict in Indonesia is basically because mgenzent of marine and coastal
resources sectoral in approach. The conflict incthestal areas mainly between different
stakeholders such as conflict between agenciesoadl |IGovernment or authorities,
conflict between different levels of Governmentn(cal, provincial and municipal) and
conflict between company and local people. It hesnbobserved that national, provincial
and local Governments tend to play different rodetress different public needs, have
different perspectives. These differences ofteregm®blems in achieving harmonized
policy development and implementation between natiand sub-national lev&l® The
other conflict is between local people and prive¢etor or investors. This conflict is
trigger because there are overlapping regulatiersiden the provincial level and the
municipal or regency level, especially regardingtsp planning law. For example, in
Bali the provincial level has set up regulationggeribing that no development is
allowed less than 100 meters from the beach inrdodeonserve and prevent the beach
from further erosion. This 100 meters is allocatesdgreen space areas. However, in
Buleleng Regency under the regulation on spatehmhg, they are allowed to develop

near the beach or between 25 meters and 50 medensitt This regulation has allowed

124 Ibid
125 Bijliana Cicin-Sain and Robert W Knecht, Integra@ahstal Zone Management Concepts and
Practices, 1998, p 45
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many resorts to be constructed close to the beluk. development has caused many
beach considered as private beaches, local pengléeal fisherman do not have space
anymore to enjoy the beach or put their boat orreshOverlapping regulations, lack
coordination between Government institutions awc# [ public participation in decision
making is the cause of such conflict of uses. @&tsould be a harmonization of the law
and legislation in order to reduce conflict betwatakeholders. If this harmonization of
the law is not conducted, there will be furthett aad social unrest in the community. In
environment governance and integrated coastal nwsreagement all the stakeholders
should be involved, especially on zoning or mamspatial planning. Integrated policy
and regulation is absolutely needed where thersmteyrgovernmental integration or
integration among different levels of Governmeratignal, provincial, localJ?® The
requirement for consistency in the action and polat all levels of Government
participating in ICM programs is of key importaricé.

The other conflict is in the allocation of fundirnd Government action. This is again
because there is overlapping regulations betwegimehilevel regulations with the sub-
level legislation for the implementation of the lakor example, on the management of
mangrove areas, the higher level regulation nartiedyfisheries law and the coastal
management and small islands law has appointedMihistry of Marine Affairs and
Fisheries to manage mangrove areas. However thiegebregulation namely regulation
from the Ministry of Home Affairs has appointed thinistry of Environment and the
local agencies in environment to manage mangrozasaiThus the allocation of funding
will be done to the Ministry of Environment. Thaseunclear and inconsistency between
higher level and the sub-level of legislation irddnesia. There is absolutely need for

improvement of the legal framework in Indonesia.

126 Bjliana Cicin-Sain and Robert W Knecht, Integra@amhstal Zone Management Concepts and Practices,
1998, p45
127 bid, p 135
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The conflict also occurs in the uses of marine aiEween stakeholders such fisherman,
sea farmers, tourism agencies and local Governmeitse cause of this problem is
mainly because there is no zoning or marine spplaining. For example, in Buleleng
Bali because there is no zoning and marine spataining, the risk of conflict is
increasing between fisherman, seaweed farmers) faaners and tourism agencies
especially on the utilization and designation ofrima spacé?® The other conflict is
conflict on the utilization of fishing grounds oesources use conflict between local
fisherman small and traditional fisherman and tkherman from outside using modern
boat and modern fishing gear i.e. using trawl amd@ seine. For example, the conflict
in Masa Lembu island Madura between local fisheramrashthe fisherman from Java. The
local fishermen argue that their waters belondhemt and the fishermen from Java have
taken their fishing ground. However, the fishernfesm Java argue that the water is
outside the 12 miles which is considered as opeesac It is argued that this kind of
conflict is arising because of the decentralizatidnf Satria pointed out that during the
implementation of the decentralization policy thevere some problems and negative
effects on marine fisheries managentéht. These problems are related to the false
perception and misunderstanding of the meaningr@friagement authority” as codified
in the local autonomy la#w*® Some local Government and local people assumeethre
authority has a similar meaning to sovereignty deeritorial water, which are 12 miles
for the provincial authority and 4 miles for the mimipal authority**! The only way to
resolve the conflict is through coordination betwebe local Governments; in Masa
Lembu case, coordination between the Local Goveminigast Java and the local
Government of Central Java is important, especiallgarding the management of

fisheries in both regions and the conflict managenaad resolution. Integrated coastal

128 Bali Post, Marine Spatial Planning is not cleaBireleng has incresing the risk of conlict, 15 May
2009

129 Arif Satria, Yoshiaki Matsuda, Decentralizationfisheries management in Indonesia, Marine Polgy 2
(2004), p437-450
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zone management is absolutely needed to reducecah#lict. Coordination and
harmonization of sectoral policies are a simple masm of ICZM management, as
FAO proposed for Chapter 17 of Agenda 21 at thehEBummit-3?

A viable ICM Program must be comprehensive butcdatent and complexity
will vary from area to area according to developtrteends, conservation need,
tradition, norms, governmental systems and curecatital issues and conflicts.
Compatible multiple use objectives should alwaysthee main focus. If human
and financial resources are limited, ICZM prograca be simplified to be

include only the following components: (i) harmatinn of sectoral policies and
goals; (ii) cross sectoral enforcement mechanisii;a( coordination office and,

(iv) permit approval and Environmental Impact Asseent Procedures (EIA).

2.5 Conclusion

There are two urgent issues that need to be addrdssthe Indonesian Government.
First, is to improve the livelihood of people inastal areas because until now many of
them are traditional fisherman with low income dind in poverty. Second, is to restore
and improve the quality of coastal environment #sdecosystem and resources. To
address both issues above, Agenda 21 Chapter 43 dulggested that there is “a need for
new approaches to marine and coastal area managantedevelopment, at the national,
sub-regional, regional and global levels approathasare integrated in content and are
precautionary and anticipatory in ambit.” The oVWegaal of ICM is not only to improve
the quality of life of human communities who depem coastal resources but also
maintaining the biological diversity and produdiyviof the ecosystem. GESAMP has
developed a model which was modified by Olsen whggssted that a typical ICZM
requires 18-15 years from identification to evalat Thus it is a long term and

continuous program in improving and restoring therime and coastal resources and the

132 FAQ, 1991 see: Biliana Cicin Sain and Robert Weé#t, Integrated coastal and ocean management:
Concepts and Practices, 1998
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environment. This type of ICZM requires a lot ofnfling for the implementation.
However, FAO proposed “if human and financial resea are limited, ICZM programs
can be simplified to be include only the followimgmponents: (i) harmonization of
sectoral policies and goals; (ii) cross sectorafoement mechanism; (i) a
coordination office and, (iv) permit approval andivitonmental Impact Assessment
Procedures (EIA)”. That kind of approaches on ICgiMposed by FAO is more suitable
to implement in Indonesia considering that humaa famancial resources in Indonesia
are limited. Based on FAO approach on ICZM thatusthdve harmonization of sectoral
policies and goals, the next chapter will revieve ttaws and regulations relating
management of marine and coastal resources. Tipesriof this review is to harmonize
the laws and policies on management of marine aadtal resources which is to some

extent overlaps.
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CHAPTER 3

OVERVIEW OF THE LAW AND REGULATION RELATING
TO MANAGEMENT OF MARINE AND COASTAL
RESOURCES IN INDONESIA

3.1 Introduction

Many sectoral legislations regulated marine andstebaesources in Indonesia, to some
extent these laws in Indonesia are overlappingflicing and suffer from lacunae. The
conflicting and overlapping laws are not only betwesectoral laws (horizontal) but also
between higher level laws and lower level laws t{gal). These overlaps, gaps, and
redundancies have not only created an unsustaipalern of development in coastal
areas but also uncertainty, confusion and corniflithe implementation. This chapter will
examine the laws and regulations relating to therimaaand coastal resources
management in Indonesia. It will further examine thle of these laws and regulations
into conservation, public participation and cortfimanagement of marine and coastal
resources management. It will argued that theemisrgent need to harmonize the laws
and regulations for the management of marine aadtabresources. There are 14 sectors
addressing some aspects of coastal resources prukapately 22 statues and hundreds
of regulations governing those 14 sectdfsThis review will examine 6 legislations
concerning marine and coastal resources managewigch are closely related to

conservation, public participation and planningiing and management of conflict.

In general, there are problems of coastal degradaind depletion of marine resources in
Indonesia. Conservation is the way to control adlice this environmental degradation
of marine and coastal resources. Some legislatfooh governs this conservation is:

* The law on Environment Management no 23/1997

133 Jason M Patlis, Op cit, p22
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* The law on the Living Natural Resources Conserva#ind their Ecosystems no
5/1990

* The law on Autonomy no 32/2004

* The law on Fisheries no 31/2004

* The law on Management of Coastal and Small Istam@7/2007

* The law on Spatial Planning no 26/2007.
All These legislations also prescribe the publictipgpation. However, to some extent
many of the legislations are not clear about pupéidticipation mechanism. It has been
noted that public participation in Indonesia idl stieak, there is lack of standards and
criteria for decision making in most legislatibfi. The Government sometimes does not
conduct public participation in decision making.efdé is an urgent need for more
accountability and transparency in Government datimaking. Conflicts arising from
the utilization of marine and coastal resourcesehaléo become a problem and needs
conflict resolution mechanism to resolve that. Sahthe legislation is overlapping and
discriminates against poor fisherman and local camitires which result in potential
conflicts in their implementation. For example, thew law on the management of
coastal areas and small islands no 27/2007 hagetad rejection and controversy (pros
and cons) in the society, especially on the isdumarine tenure rights or concession
rights. Some have argued that this legislation diaydhe private sector which has lot of
money to invest, secure the marine tenure rigid,caeates disadvantages for the local
community and traditional fisherman especially widgspect to the privatization of
marine and coastal areas. Local people or traditibsherman will have limited access
to the resources that already has marine tenuee Tihis marine tenure rights has the
potential to create conflict in its implementationOn the other hand, some of the

supporters of this legislation argue that thisdkgion has recognized community/local

134 The same case also happened in Belize. See: DorGlaiRie, Legislation, Policies and Regulations

Relevant To Coastal Zone Management in BELIZEeiaw and Proposals For Better Implementation of
The Coastal Zone Management Act Of 1998, 2006, E8llege of Law, Public Law Research Paper No.
187. Available at SSRN: http://ssrn.com/abstrac453

53



customary rights over marine resources which ukdted in article 61 on the law No
27/2007-%°

3.2 The Law on Management of Coastal and Small Island (No 27/2007)
This is the new law enacted by the Government teegothe management of coastal

areas and small islands. It is intended to integiia® management of the coastal zone in
Indonesia. However, this regulation is still regadds sectoral legislation. It is drafted by
the Ministry of Marine Affairs and Fisheries. Thdea to enact this legislation is that
marine and coastal resources are a common properdythere is an increasing coastal
environment degradation and depletion of marineuess. Thus, the Government has
shifted from open access policy to a privatizatbwrconcession regime to individual or
legal entity for marine resources. The Governnagties that with this privatization it
will conserve the coastal and marine resourcesusecthe holder of the marine tenure
right will use the resources wisely and protect theources. There is a feeling of
stewardship. The shifted to a concession regimpradably based on the theory of
Hardin: on the “tragedy of the Commons” which preg®e that when a resource has no
property right or no one owns the resource, it setadbe overused and overexploited.
Thus, by giving the title to property right will gwent the overuse and over-exploitation.
Despite a strong theoretical justification for ttencession regime, some academic still
believe that the approach will have bad impactshenlocal people and local fisherman.
Arif Satria pointed out that the concession holden transfer his/her right to othér§,
and thus there is a chance that the local commuighys will be transfer to the private
sector>’ In light of this possibility a licensing regimesiead of concession right regime

has been suggest&®. To reduce complications in the implementation o tapproach

135 See: Article 61, Act no 27/2007 “Local Governmeritl wse this costumary local people as the
guidance on management of marine and coastal easur
136 Sudirman Saad, The allocation of the sea removésherman
137 (i

Ibid
138 Sudirman Saad, The allocation of the sea remaéigherman, 24 Sep 2009 see:
http://www.kp3k.dkp.go.id/index.php?option=com_ camt&task=view&id=299
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lie in the requirements of the local Governmentirstly undertake zonation and marine

spatial planning.

3.2.1 Purposes and Definition
The purposes of this act as codified in article ds follow***

 To protect, conserve, rehabilitate, utilize and ame coastal
resources and small island and its ecosystem taisable manner

» To develop the synergy between central governmert kcal
government on the management of coastal areasmaadtlislands

 To strengthen the participation of community andvegoment
institution on the management of coastal resouacessmall island to
achieve justice, balance and sustainability.

 To increase social, economic and culture value ugino public
participation on the community on management ofst@aesources
and small island

It is clear from the purposes of this act therethree broad aspects it seeks to achieve,
namely: to promote conservation, integration andlipyparticipation. The purpose of
this act is thus sound. However, there are stdbknesses and questions, particularly
regarding the mechanism of integration betweenes$ialklers on decision making and
mechanisms of public participation. Moreover, if lwek at to the definition there is an
inconsistency with respect to the purposes ofdhtsto promote public participation and
the definition of management of coastal resourges small islands. Management of

coastal resources and small islands is defined as:

a process of planning, utilization, monitoring andntrol of coastal
resources and small island between sectors, betes@nal government
and local government, between land ecosystem aad asel between
science and management to improve the communiitivod*°

139 Article 4, Coastal Management and Small Island Act No 27/2007
140 See: article 1.1, Coastal Management and Smaldsl Act No 27/2007
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The definition is missing public participation. dhould be involved all stakehold&ts
including local community, local fisherman, busisegctor not only between sectors and
between different levels of Government. It is iet#ing to note also here the definition of
coastal zone (the interface between the land amer)vand coastal meadow. Coastal zone
is defined as the transition areas between landysteams and sea ecosystems and
influenced by the changes in land and ¥aCoastal meadow is defined as minimum
100 meters from the highest water mark to the fAh@ihe Government set 100 meter of
coastal meadow as a non-development area. Thisisreggended to prevent coastal
erosion and to mitigate natural disaster if it asgisuch as flooding due to sea level rise.
However, because of decentralization some localeBowuents in Bali especially at the
municipal level set different criteria in their Ecregulations which contravene the
national legislatiort** At the local level set coastal meadow varies betw80 meters
and 25 meter¥”® This clearly contravenes the higher level legistaand according to
the hierarchy of law in Indonesia it is not allownettd can be revoked® However, legal
mechanisms to resolve inconsistencies have notibgeked and do not yet exitt. The
only mechanism is through the Ministry of Home Af§awvho can revoke the regulations
but this is not so effective due to the ministryn caot control many municipal
legislations. In addition, the current legislation spatial planning only prescribes of
sanction for authorities who grant licences for tlewelopment contravene which with
spatial plannindg?® However, this sanction is rarely implemented. Phevincial level

just makes a recommendation to the municipal légetevoke this legislation. This

141 |t is suggested in Article 1(30) that the main statders are local fisherman, modern fishermah, fis
farmers, tourism agents, and local communitieoastal areas

142 See: article 1(2) Coastal Management and SmialidsAct No 27/2007

143 See: article 1(21) Coastal Management and SmafidsAct No 27/2007

144 The central Government has an authority to makiips| standards and guideline for natural res@urce
management and conservation. Regional Governmen¢ wexjuiredto manage natural resources in
accordance with existing laws

145 Masyhuri Imron, Sudiyono, Surmiati Ali, Laely Nudayah Management of Marine and coastal
resources in the autonomy perspective (Case studgmpung and Bali), LIPI Press, 2008

146 The central government had an authority to revied @ject regional laws violate existing laws.

147 Jason M Patlis, op cit, p 22.

148 See: article 73, Spatial Planning Act No 26/2007
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recommendation may or may not be considered byniin@cipal level. This is due to the
provisions of the autonomy law no 32/2004 on deedimation which place greater
emphasis on the municipal level. The municipal lhess been given greater authority
than the provincial level in the autonomy law. tiddion, the municipal level argues that
their policies are based on the local needs (ecanneeds), even though, the local need
is still questionable. Who defines local needs,alocommunities or local business
entities. The municipal level can justified thealicies based on Article 31(1) the law no
27/2007 on management of coastal areas and srelidisvhich stipulate that local
government can decide the limit of coastal meadawaccordance to topography
characteristic, bio physic, hydro oceanograghg, need of economand social and the
other measures. This article has given flexibititythe local Government to set their
coastal meadow size and limits. In contrast, tHaidien of this legislation has set up the
limit of coastal meadow to exactly 100 met&rThus there is inconsistency between the
definition and the article in the legislation on magement of coastal areas and small

islands.

3.2.2 Institutional Arrangement

In the definition article 1(40),(41),(42) the AcbN27/2007 there are several authorities
who have responsible to implement this legislatidhis includes central Government
(Ministry of Marine Affairs and Fisheries) and léc&overnment (provincial and
municipal level)**° The Ministry of Fisheries and Small Island has tégponsibility to
set the norms, standard and guidelines for thenplgrand management of coastal areas
and small islands by Ministry decr&®. There are two guidelines already issued by
Decree of the Ministry of Marine Affairs and Fisles;, namely: Ministry of Marine
Affairs and Fisheries Decree No 16/2008 on plannagigmanagement of coastal

resources and small islands, and Ministry of Markiirs and Fisheries Decree No

149 See: Article 1(21) the Coastal Management and ISsiahds Act No 27/2007
150 See: Article 1(40),(41),(42) the Act No 27/2007
151 See: Article 7(2) the Act No 27/2007
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17/2008 on the conservation areas in coastal amhsmall islands. On the other hand,
local Government has an obligation to make managermkns (strategic planning,
zoning, action plan) with the involvement of logaople or communities which are
based on the guidelines of the Ministry of Fisheiecree>? Strategic planning should
be in accordance with national strategic planning aoning should be in accordance
with provincial and municipal spatial plannifi.In this planning, the Government has
an obligation to allocate space and access for aamti@as to fulfill their economic and
social need$>*

There is a gap and shortcoming in this legislation institutional arrangements and
mechanism to coordinate and integrate decisiondetvgectors. If the aim of this Act is
to integrate sectors and different level of goveentmwhy is the Ministry of Marine
Affairs and Fisheries designated to implement tlégulation. The designation of
Ministry of Marine Affairs and Fisheries as the g authority has caused this
legislation to be regarded as sectoral legislatiot as such does not achieve its purpose
to integrate decision making between sectors. Wrth3 prescribes that at the national
level the management of coastal areas and smafidslis coordinated and lead by the
Ministry of Marine Affairs and Fisheries. Howevarp detail on the mechanism to
integrate sectors for the management of coastalsamall islands is provided. There
should be another board or agency who has fullasiiyhto coordinate a cross sectoral
planning and policy for the management of maring emastal resources. For example,
the creation of special inter-Ministrial coastalomtinating council or commission;
Assignment to an existing planning, budget or coatibn office; and designation of an
existing line ministry to act as lead Ministryy. This is because there is an underlying
problem of sectoral ego between line agenciesdorasia regarding the management of

natural resources. Every Ministry wants to bedhampion of its own statue and secure

152 5ee: Article 7(4) Management of coastal and sisiahd Act

153 5ee: Article 9 Management of coastal and smialhisAct No 27/2007
154 5ee: Article 9(3) c Management of coastal andlissiand Act

155 Bjliana Cicin Sain, Op cit, p45
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their department interest. More mandates, authaaitd money allocated from the
Government allocation budget to execute the mandattheir department is much better
for them. This is why it is hard to resolve theedapping authority between the Ministry
of Forestry and the Ministry of Marine Affairs arkisheries on the management of
national marine parks and MPAs. The only boardtim to the management of coastal
and marine affairs that is already established t@giBential Decree No 161/1999 is the
Indonesian Maritime Board (DMI). However, this ntieme board, which was
subsequently changed to the Indonesian Ocean ByaPdesidential Decree No 21/2007
has limited power and authority and no significaigrarchy in Government This Board
is just like a consultation forum lead by the Mtnysof Marine Affairs and Fisheries and
the members of the Board include:

* Minister of Home Affairs

* Minister of Foreign Affairs

* Minister of Defense

* Minister of Transportation

* Minister of Finance

* Minister of National Education

* Minister Head of BAPPENAS

* Minister of Environment

» Minister of Research and Technology

» Head of National Police Republic Indonesia

* Head of Marine Force

* Expert team

* Representative from University/Academic

* Representative from Business entity

+ Representative from NG&°

156 Article 4, Presidential Decree No 21/2007
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This Board has the duty to provide recommendatiortee President on general policy in
ocean affairs>’ Its duties and functions also include consultatiwith Government
institutions, representatives of community to imétg the policy, give a solution to the
ocean problems and evaluate policy on the developmieocean sectors? It is very
different with Vietnam, for example, which has allg establish a cross sectoral
institution to integrate and manage all proposevidies relating management of marine
and coastal resourc&®. All proposals regarding the utilization of marined coastal
resources from other Ministries and Departmentalshbe sent and reviewed by the

VASI before they are an approved by Prime Ministér.

3.2.3 Conservation
Conservation is governed in Chapter 3 Articles @81of the law no 27/2007. The

objective of conservation is codified as follows: frotect the coastal ecosystem and
small islands; to protect fish migration and otkpecies; to protect sea biota; and to
protect traditional cultural sité§! To achieve this conservation goal the Government
designated some coastal and small island areas #ildrated as conservation ar&4s.
The management of these conservation areas is e@nggthe central Government or
local Government. However, the proposal or reqteesbnservation areas can come from
individuals or local communitie€? It is clear that there is no current communityeshs
coastal management (community-based coral reefbildhion, community based
marine protected area) recognized under this kggrsl because the conservation area are
managed by either central Government or local Gowent and not managed by the
local people or co-management. The only recognzesdmunity based management

approaches are the existing ones based on traaliterstomary law or adat law, for

157 Article 2, Presidential Decree No 21/2007

158 Article 3, Presidential Decree No 21/2007

159 Dai, Vietham Adminsitration of Seas and Island (A& institutional arrangement of Cross Sectoral
coordination inVietnam, Presentation in ITP tar@iWietnam 2009

160 |bid

161 Article 28, The law on Management of Coastal Araad Small islands No 27/2007

152 |pid see : Article 28 (2) The law No 27/2007

153|d, See Article 28 (7) The law No 27/2007
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example, sasi, mane’e, awig-awig and panglima*fotThis regulation is not so as to
accommodate the trend of community-based coastabhgeament which is increasingly
supported by international donors and also incngagh numbers in some regions of
Indonesia. For example, community based proteatedlsain Spermonde archipeldgo

community based coral reef rehabilitation in BoedalBali>®

and community based
marine protected area in Buton Distric South Suté All these conservation areas

have been initiated and managed by local peopistadfoy NGOs. Below is the model

of existing marine conservation area in Indonesia.

Tabel 3.1 The Type of Marine Conservation in Inddae

Level type Management | Approach Model Supporting
Authority Agency
National Marine National ParkBalai Taman Government- Ministry of
(TNL) Nasional (BTN- | Based Forestry
MF) Management
Aquatic National Park | BBKSDA-MF * Government Ministry of
(TNP) Based Forestry
Management
Local Local Marine Local Government MMAF**
Conservation Area Government Based
(KKLD) (Municipal level) | Management
Fish Sanctuary Local People Co-Management | MMAF & ADB
Local
Government
Marine Protected Arealocal People Community- Local People
(DPL) *** Based
Sasi, Awig-Awig**** Local People
Panglima Laot
Mane’e

Source: Modified from Arif Satria, 2006

*Later this year the management authority was fearesd from Ministry of Forestry to

Ministry of Marine Affairs and Fisheries
*Ministry of Marine Affairs and Fishies

164 See: Article 28 (3) ¢ The law No 27/2007

165 Wasistini Baitoningsih Master Thesis, Uni BremedQ2
166 Masyhuri Imrongt al, 2008
167 Maruf Kasim, Coremap
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***|ncreasingly in numbers nowadays
*»**Traditional management practiceased on customary law

There is a need to govern clear for mechanism abledocal communities and fisherman
to be involved, manage, and obtain funding fromingarconservation area initiatives.
The incentive from the Government will make locabple more interested in conserving
their waters. This is because in practice theresome rejection to the idea of
establishment of local marine protected areas bl loommunities and local fisherman,
for example, the rejection of marine protected sini@aSepanjang Madura. So far the
efforts of local government to reduce this oppositiare only with giving and

information and educate people on the importancéBfs for the recovery of fish

resources and its environment. Moreover, withzitr@ng system in the marine protected
areas the fisherman still can catch the fish. Tleeethree zones in marine protected

areas: core zone, buffer zone, transition zonetibzation zone'%8

Nowadays the local
Government still confuses with the model of theoimement of local people in local
conservation area (marine protected areas) beddugse is no guidelines from the
legislation. Coastal resources Management Profettirlesia funded by USAID actually
have been tested three models of CBCM. These iackmmmunity based village-level
marine sanctuaries, community based village levelgrated coastal management plans,
and community-based village-level ordinances aritips}®® However, these models do
not adopted into legislation. To some extent to endétke MPAs effective the local
Government should involve local people on the plagnimplementation and monitoring
which is as part of ICZM approach. However, duethere is no clear legislation
governing the involvement of local people on MPfss,example, with co management,
the approach of MPAs still government based wheseal Technical Service Agency
(UPTD) is established and appointed to manage MPRSs is the finding of fieldwork
research | conducted through interviews with loGdvernment in Jawa Timdf°

158 See: Article 29, Coastal Management and Smialhds Act no 27/2007
169 J. Johnnes Tulungesat al, Op cit, p8
170 See: Masyhuri Imroet al, 2009
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Without local involvement marine protected ared wit be successful because the local
community is one of the main stakeholders in theimaaconservation area. The success
of MPAs will be greatest when communities colleetjvsupport them’* The role of
community and local fisherman in support of thisrima protected area is important.
Especially their support not to fish in core zomeaag and their support in monitoring
illegal fishing in marine protected areas becawsallfisherman are always on site or
going fishing everyday in their areas. While tbeadl Government officer is rarely on
site, usually the Government has limited budgeainidertake monitoring activities. The
other reason why the fisherman is the main stakieols because the Government
should provide alternative livelihood for fishermemcompensate for loss of income in
no take zones. For example, involve local fishermmatourism activities (rent boats for
tourist to see dolphins, seaweed farming, crabifagrand small business activities (i.e.
production of fish crackers)? Thus there is a need for legislation on how local
conservation areas are to be managed with theviewwnt of all stakeholders and the
role of local people in the management of MPA ningstlearly codified. There should be
a clear mechanism for local community involvementplanning, implementation and
monitoring. In practice, the local Government i seeks on the effective model of local
involvement in the management of MPAs because tieneo guidance this in the

legislation.

Regarding the conservation in coastal areas Ar8tlgoverns on the coastal meadow. It
specifies that local Government should establighlithit of coastal meadow considering
the areas characteristics and needs, and sholdd/fthle guidelines, namely:

* The protection from earthquake and tsunami,
* The protection of beach from erosion and abrasion,
* The protection of coastal infrastructure from natwlisaster (flooding, typhoon),

171 SC Jameson, Mark H Tupper, Jonathan M Ridley, three screen doors: Can marine protected areas
be effective?Marine Pollution Bulletin 44 (2002)17-1183, p 1179

172 Suraji, Conservation area should not be a nigherfarfisherman, 29 Sep 2009,
http://suraji78.blogspot.com/2009/09/kawasan-kovessirperairan-tak.html
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» The protection of coastal ecosystem (mangrove,l ceed, sea grass, estuaries,
delta), the regulation of public access, the retgqpnaof seweragé’

However, in some local regions, especially at thenigipal level the flexibility to
regulate the coastal meadow means they can beatedully depend on the local needs.
However, the local needs are often those of prigatetor and not those of the local
people. Local Government revenue is the main cenaitbn of local Government in
establishing the limits of coastal meadow. For epl@min most of the region in Bali
most of coastal areas contain resorts, villas anel$: These villas are established around
less then 25 meters from the high water mark tol#émel. In fact, the central and
provincial regulation on spatial planning estal#stup 100 meter of coastal meadow but
the municipal regulation is set the coastal meadbvess than 25 metet€’ As a result
the local people, especially fisherman, do not haweugh space to put their boats on
shore. The access of local people to the beaclsaslianited because the owners of the
villa consider the beach as their backyard or peiaaeas. Thus there is a trend that local
Government tends to consider Government revenuemrahan give access to local
fisherman and local people to enjoy the beach. tfémd to exclude local people will
increase with the concession regime on the manageofeoastal areas which is being
implemented. Concession regime is in is much mawvedrable for private sector.

Relating to conservation this legislation also gogehe rehabilitation and reclamation of
coastal areas. It stated in article 34 statesréttd@mation must consider the followih@:

* The livelihood of local community

* The balance between the utilization and consematio

* Technical requirements
The Environmental Impact Assessment (EIA) shoukb ahclude the requirement to
reclamation because in practice many reclamatiaepis have caused the lost of

13 See: Article 31, Management of Coastal and Srelhts Act No 27/2007
174 See: Masyhuri Imroet al, 2008
175 See: Article 34, Management of Coastal and sralhd Act No 27/2007
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mangrove ecosystet® flooding because sea levels r4€, and the removal of local
people or fisherman from their livelihod&

In order to reinforce conservation measures thisleggn also governs several activities
which are prohibited”®

» Coral reef mining;

» Taking coral reef in conservation area;

» Using bomb or poison in taking fish;

* Using equipment, method which caused damage td ic@f

* Using equipment, method which caused damage to roagyg

» To convert mangrove ecosystem in the area or faymone without taking into
consideration the sustainability of coastal ecasyst

* To cut the mangrove in conservation area for ingust housing;

* Using method which damage the sea grass;

» Conducting sand mining in the area which is techlhicecologically and socially
causing damage to the environment and society;

» Conducted gas and oil mining in the area whicte@hnically, ecologically and
socially causing damage to the environment andesgci

* Conducted mineral mining in the area which is tecdlly, ecologically and
socially causing the damage ;

* Conducting development that causing the damagewioomment and society.

Sanctions for the violation of these provisions prohibited activities include

imprisonment for a minimum of two years and a maximten years and penalty
maximum 10 billion rupiah or 1,052,631 US Dolt&f.

This legislation to some extent is good on pap#roalgh it does lack provisions for
public participation in planning, implementationdamonitoring of conservation areas.

However, in fact there is lack of implementationtlwk regulation. This is due to lack of

178 walhi, antara news Walhi force governement tmkev presidential regulation on the reclamation of
north Jakarta beach 6 Februari 2006. 5 ha mangneas and sea grass is threatened by the reaamati
and devlopment of housing settlement, industryakedta, Padang, Makassar and Menado

17 For example, the housing in North Jakarta beasfulted from reclamation were accused to be the
caused of flooding in that area. ( Liputan 6.c8/@/2008)

178 Walhi has claimed that million of fisherman hasnowe from their livelihood from the reclamation
projects. In the development of Pantai Indah Kapulakarta itself 125.000 fisherman is being reetbv
179 See: Article 35, Coastal Management and Smalhéskct No 27/2007

180 Article 73, Coastal Management and Small IslantiMa 27/2007, 1 US Dollar equivalent to 10.000
rupiah
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enforcement mechanism because the Government i® mmorfavour of economic

development rather than conservation.

3.2.4 Public Participation
Public participation of local community in the mageaent of marine and coastal

resources is important. This because the local aamitgnis one of the main stakeholders
and is sometimes marginalized by the Governmerityand decision making. Local
community, especially traditional fisherman, liveostly in poverty and lack education,
they are unaware of their right to public partitipa. There is a lack of public
participation in decision making. The poor traalital fishers are very vulnerable. Every
decision or policy made by the Government in maanéd coastal management will have
direct impacts on them. For example, reclamatiornhef coastal areas in Pantai Indah
Kapuk Jakarta has forced 125,000 fishermen to agdoor be remove’ Thus, it is
important to strengthen their public participationdecision making especially the local
community and traditional fisherman. Note that madnesia public participation is still
weak. All stakeholders deserve to be heard in #gstn making process including
coastal communities (fisherman) and business pedpke government is much in favour
of securing the interest of private sector rathantthat of the local people. Again local

Government revenue is the main consideration iargeg the interest of private sector.

Chapter XI, article 60 of the law no 27/2007 stgiak rights, obligations and public
participation of local community in the managemehtmarine and coastal resources.
This chapter on public participation is importanhsidering the give Concession Rights
regime to the business entity and company in andeto disadvantage and marginalized
local communities and local fishermen. What ioacession right? Concession Rights
(HP3) are regulated by article 16-22 and governl&zation of the coastal areas for
business activities in the marine and fisheriesosecThis is a new regime introduce in

the management of marine and coastal resourcese The similar concession rights

181 walhi, Op Cit, p 46
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regime previously implemented for the management @ilization of forest which is
called (HPH). HP3 is given to individuals, busimesitities and local communiti&s.
HP3 is given for 20 years period and can be rendaelirst stage a 20 year and for a
second term in accordance with the law and legisiaf® HP3 is transferable and can
become debt collateral. The authority empoweredrémt this concession right is the
Ministry of Marine Affairs and Fisheries for the ear between provincial waters,
Governor for the HP3 in 12 miles and the City MdrHP3 in 1/3 of the coastal water
managed at the provincial lev&f. Article 21 suggested that public participatiorgine
with the application to HP3, the granting of HP3owld begin with public
consultations®® This is a good and clear signal that the Goverrimemts to involve all
stakeholders. But again the weakness of this sl is that it no detail provides on
mechanism for public consultation on the proposaHB3. For example, invitation to
review the proposed plan of HP3 in media and fav kite local community may submit
their objection to the plan and how long does thielip consultation last. In addition, the
good indication that the Government respected Ipeaple and protect their interest is
stipulated under article 21: the company has thkgatipn to empower the local
community, for example by involving the local conmty as a workforce in their
business activities; respect, recognize and prekectight of the local customary rights
and local people; giving the access of local pedpleoastal meadow and estudfs.
However, that who will guarantee the companies tgraiese to local people.
Considering the failure of the HPH Regime (Conamssight in forestry sector) which
resulted in many conflicts between local people amimpanies throughout the
archipelago (Sumatera, Kalimantan, Papua, NTB, NBdlj). Even though, there are
sanctions to the non compliance of this obligatiower article 75, which states that

imprisonment for 6 months or penalty for 300 mitliaupiah. This is because there is lack

182 See article 18, Coastal Management and SmalldsiahNo 27/2007

183 |bid article 19, Coastal Management and Smalhislact No 27/2007

184 bid article 50(2), (3), Coastal Management andabisland act No 27/2007
185 |pid article 21, Coastal Management and Smalhislact No 27/2007

18 |pid article 21(4), Coastal Management and Sistdhd act No 27/2007
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of enforcement in the implementation. In fact, ¢hiera regulatory captured phenomenon
that is the Government captured by the regulatoey ire supposed to be regulating. The
Government tends to promote the well being of tfieape sector rather than to prosecute
for non compliance. This situation is presentedlagk as, so far there are many cases
relating to the conflict between private sector wiawve concession rights and the local
people who claim traditional customary land rigfutayat righ). Most of the cases
involve property right claims issue between locabple and companies who have
concession rights (HPH) granted by the Governmantadrestry, mining, and agriculture
activities, for example, the case between Keliamdioyial Mining (PT KEM) versus
Tutung local community. The case involved the reahaf local people from mining
areas (concession areas) and the conflict began Wigecompensation to these people
was not settled even now after the closure of ngimictivities. The local community felt
that they did not get enough compensation whiclhat the company promise to give
them!®’ Thus, in this regard, the Government monitoringahpliance of the companies
to fulfill their obligations under article 21(4) isnportant. There should also be a

mechanism through which individual or communitias cedress damages if any.

Now what are the rights, obligations and the rolethe local community which is
stipulated under article 60. It is stated thathi@ management of coastal areas and small
islands communities have the follow righté:
» Given the access to the coastal areas that haga goncession rights (HP3);
* Receiving compensation for loss of access to cbestaurces and small islands
which are the source of their livelihood because dgrant of HP3 accordance to

the law;

187 Based on the interview with local people in Tutwiliage in July 2009
188 See: Article 60, Coastal Management and SmailhtsAct No 27/2007
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* To undertake activities on the management of cbestaurces and small islands
based on the existing customary law and not coetrawith the existing national
law.

* To derive benefits from the implementation of ngeraent of coastal areas and
small island

» Obtain information related to the management oétadareas and small island

» Submit report and complaint to the designated aiiié® on the damages suffered
as the result of the implementation of the managemEcoastal areas and small
island,;

* Objecting to plans announced on a specific time.

* Report to the police on the pollution or destructaf coastal areas and small
island that damaging their quality of life.

» File the suit to the court with many problems o&stal areas and small island that
damage their livelihood.

* Obtain Compensation

It is clear from the rights of the community enuated that above the Government try to
protect the coastal communities and local fisherfnam the damages to their livelihood
as a result of the introduction of HP3. It is notrgly reflecting public participation in
decision making on management of coastal resoupeesuse it is not stipulated how the
local community can be actively involved in plarmirHow local people can express
their interest in planning of coastal managemertheir area. With the introduction of
HP3 and its potential bad impact on fisherman awallcoastal communities who will
lose their jobs or lose access to the sources ef tivelihood which is stipulated in
article 60(h) that is potentially a violation of uman rights despite provision for
compensation. How much compensation will the |disllerman or community get from
lose of access to the sources of their livelihaodtill questionable. Is the compensation

enough to support their livelihood for the resttioéir lives, or should the Government
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force them to move from their place because thereoi job or nothing they can do
because they can not fish anymore in that areheyr should go fish much further away
from the coastal areas. As a result it contradietspurpose of this legislation which is to
strengthen the local communities’ role in the mamagnt of coastal areas and small
island if they lose access to the coastal resourBes far, the displacement and
compensation of the local people always createflicband violations of human rights.
Local people are always marginalized and disadgmata For example, the case of
KEM vs Tutung Local community in West Kalimantan.

The government plan to implement HP3 in 26®1However, the controversy and the
objection still exist. The controversy and theealipn to the implementation of HP3 is
also triggered by the issue of the “dafeof several islands in Indonesia to foreigners
(direct or indirect)®® by local peopl®? which is boosted by the media. For example,
what the media called the “sale” of Siloinak islamtndui, Makarorl® in Mentawai
Island?®* It is argued that with the implementation of HP@ tsale” of the island to a
foreigner is justified®™ With the privatization of the island local peopieill
automatically have limited access to the area o8.HRurthermore, It has been pointed
out that HP3 is considered as a “pro rich policgcause only investors or business
entities who have adequate finance may obtain asime rights° It is unreasonable

for local community or local fisherman to enter tHEe3 scheme with such an expensive

189 K ompas 28/8/2009
190 The term sale is rejected by Sora Lokita who dtdtet it is not sale but only the utilization or
management
191 The sale of the island is prohibited under Indosregonstitution especially to the foreigner. Batjca
the foreigner is prohibited to own the land underakian law Act No 5/1960. They only allowed totren
utilize it. The indirect means the land is owntba name of local people but the funds or mondyoin
the foreigner. The foreigner usually buy the larahf local people with cheap price. They built soreand
hotel in this island.
192 | ocal government claimed that they do not knowuatthis sale of the land case to the foreigner.
193 Formerly these three island are claimed to hawgatildgght belong to local mentawai people
12: PK2PM, Sale of the island, HP3 and The sovergighthe Nation, 5 September 2009

Ibid
196 Mova Al Afgani, Coastal Management law Review? ait&kPost 15/4/2008
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administrative cost’’ most of the local people or local communitiesHiyiin coastal

areas are in low income.

3.2.5 Conflict M anagement

The increasing concern over the utilization of tbastal zone and small island is leading
to potential access conflicts between investorslaaal people. Most of the conflict is
associated with tourism versus traditional fisherir example, the conflict between
local fisherman and PT Wakatobi Dive Resort (Swiss)he access of coastal walter.
The case involved the limitation of local fisherntarfish in the area that was used by PT
Wakatobi Dive resort as diving ar€8.The conflict between fisherman and the owner of
resort in Bondalem Buleleng Bali on the utilizatiminspace in the coastal area for private
beach versus the space for placing traditionairfistboats (jukungj’® The conflict of
Togian local community with PT Walea (ltali&). The local Government seemed
unaware of the potential conflict in the utilizatiof this coastal resource. It is indicated
by the lack of law enforcement regarding the nomgltance of the development in
coastal meadow. Looking at conflicts between llaammunities and investors or
businesses recently before the implementation o8,HRe Government should have
anticipated that concession rights could possibtygase the potential for conflict. Thus,
conflict management is important to reduce thisflain How can the Governments
address the issue? Examining conflict managementiucted in Bondalem village,
Buleleng Bali. It is interesting to learn how thecél community solved this conflict
between the owners of a villa and the fishermerseBeon the fieldwork in Bondalem
village Bali the conflict resolution is based orgogations or consensual approach. The

leader of the village, leader of adat pakraman othieers of the villa, and the fisherman

97 bid

198 Kompas, 20 March 2009 Artikel oleh Yurnaldy “Bamkedar sadar potefisi

199 yunalrdi, Kompas 20 March 2009, Is just only ligdtto Potential aware

200 Masyhuri Imronet al, 2008: In Bali most of the investor built the rdsa coastal meadow area which
is according to provincial regulation is clasiffiad non development areEhe result of this development
is there is limitation to the access of commuritytte public beach

21 yylinardi, Op cit, p 51

71



discuss the problems and negotiate a win-win smutiSeveral options resulted from this

discussion and negotiation: first the fishermenadi@ved to place their boats on shore in

the area owned by the fisherman must collect thetenand garbage regularly around this

place?*? The other option is the owner of the villa mayuest the fisherman to lend their

boat to the owner of the villa to see the dolphini(ism activities purposes}’

Now how the law on Management of coastal area amall sslands manage the conflict.

Chapter 13, Article 64, of the law on managemertazfstal and small islands stipulates

that conflict resolution is conducted through coamt outside couff* Class action is

also permitted under this legislati6ii.However, filling a suit to the court is costly and

lengthy, and the compensations awarded are sonsetimsatisfactory. The best ways to

reduce the conflict in the utilization of coasted¢as are through:

Zoning (resources use designation) and marineadgddinning.

Harmonization between national, provincial, and roipal level spatial planning
legislation and policy is critical.

Involvement of stakeholders include local peopteal fishermen, and business
entities.

Strengthening of the local community actively inxed in planning,
implementation and monitoring of coastal management

Establishing clear mechanism of community involveme decision making,
including written comments, formal procedures dblpuparticipation, workshop,

advocate planning, and planning cell.

202 Masyhuri Imroret al, Op cit, p 52

203 |pid

204 See : Article 64, Coastal Management and Smalhéskct No 27/2007
25 gee: Article 68, Coastal Management and SmialhdsAct no 27/2007
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3.3 TheLaw on Fisheries (Act No 31/2004)

Overfishing, illegal fishing, destructive fishingiéh poverty of traditional or artisanal
fishermen are the major problems in the fishereztas in Indonesia today. The fisheries
law no 31/2004 is enacted to replace the old fiskdaw no 9/1985. The new fisheries
law no 31/2004 emphasizes two aspects, namelyptima utilization or exploitation of
fisheries resources and their conservation. Whikelegislation governs the conservation
of marine resources, it is not comprehensive aretjaate in addressing the issues of
overfishing and illegal fishing. Furthermore, itshideen pointed out that even though the
fisheries act provides great improvement in core@w-based fisheries management,
but it does not specifically address coastal resmifisheries in a meaningful way except
in broad language to empower and enhance theHvadi of small scale fishef$: which
may actually entail greater strain on the resoutfted he law on fisheries also created an
overlap regarding the institutional framework oe thanagement of conservation areas
with the previous legislation the law no 5/1990aamservation living natural resources
and its ecosystem. This problem is difficult toalee in the implementation. In addition
recent effort to address the problem of illegahifig, the Government enacted the
revision to the law no 31/2004 with a focus toctén the enforcement by copying the
practice of Australian authorities in rapidly burgiillegal fisher's vessels. To some
extent this practice is generating criticism beeatiss conducted before the judgment of
the court. It has been suggested that the autoreateiture regime has potential to upset
the balance established in article 73 of 1982 thavéntion on the Law of the S&%.
The balance between the coastal State to exetsisevereign rights to explore, exploit,
conserve and manage the living resources and thieis& to enforce the law and take
measures including boarding, inspection, arrestjaditial proceeding, and the balance
between law enforcement and the protection of hungirts. The automatic forfeiture

regime such as rapidly burning illegal fisher'ssals is afraid violating human rights.

206 Article 60-63, the law No 31/2004 concerning fishedaw

207 3ason M Patlis, Op cit, p 22

208 Rachel Baird, Australia’s Response to lllegal FgmeFishing: A Case of winning the battle but lagin
the law, International Journal of Marine and Gaklsaw, Volume 3 No 1 2008, p 95-124 (30)
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3.3.1 Pur poses and Definition
The purposes of this act, as stated in articlee8t@a

* Increase the livelihood of fisherman and small ssala-farmer

* Increase the government revenue

* Increase and expand job opportunity

* Increase the supply and consumption of fish

» To optimalize the management of fish resources

» To increase productivity, quality, value added, aathpetitiveness

* Toincrease the supply raw fish material for fistustries

* To achieve sustainable use of fish resources,aeadnd its environment

 To guarantee the sustainability of fish resourcesa farm area and spatial

planning.

It is clear from the above that this legislatioelseto achieve two broad objectives: this
legislation, the welfare of traditional fishers,dasustainable use of marine resources.
These objectives are sound, especially the goddowthe Government to increase the
livelihood of traditional fisherman. However, tornse extent this legislation does not
reflect its purposes to increase the livelihoodmill-scale fisherman. The Government
does not recognize Community-Based Fisheries Manage (CBFM) systems which
have agle factoexisted over a hundred years in Indoné$l&CBFM are rooted from in
traditional fishing communities, which are scattene many islands of Sumatera, Java,
Sulawesi, Maluku, Papua and Nusa Tenggara BHtafhe recognition of this CBFM is
important considering the recognition of the role tbe local people as resource
managers. As pointed out that there is no artigtbinvthe revised Fisheries Law No
31/2004 that explicitly addresses devolution tolteal people as recognition of CBFM
systems™ It is pointed out that CBFM has many positive splencluding livelihood

security, access equity and conflict resolutiorsotgces conservation, and ecological

209 Arif Satria, Decentralization of poperty rightiiarine Fisheries: Indonesia Perspective, 2004, p2
219 pid, p2
211 |pid, p2
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sustainability’*? If the Government wants to increase the livelihodédhe fisherman, it
should recognize and support CBFM systems whiclstexi local communities. In
addition, many policies on the implementation o$ flegislation are creating controversy
and are seen by some as disadvantaging small &shkrs, including through the

provisions of Ministry Decree No 6/2008 on the piertmawl*'?

and Ministry Decree No
5/2008 on fisheries clusté! Moreover, the legislation is unclear on definitiof
traditional fisherman or small scale fisherman.ditanal fisherman is defined as a
person who has a job to catch fish as their dastywigy. But this definition does not
include what type of vessel may be used, nor tyjpkshing gear. The clarity of this
definition is important because traditional fishamhave the right to fish in all areas of
Indonesian jurisdictional watef$> If this definition is not clarified, it could benwe a
source of conflict between local traditional fistman with traditional and friendly fishing
gear and “modern” fisherman which are using tramwpuorse seine. The revision of the
law no 31/2004 clarified the definition of tradmial fisherman the traditional fisherman
are using boats of a maximum weight of 5 gross ageft® However, again the
legislation does not mention and clarify which fighgear is categorized as appropriate

for traditional fisherman.

212 Berkeset al (1989:11-13) see also Arif Satria, Decentraitmabf poperty right in Marine Fisheries:
Indonesia Perspective, 2004, p4

213 Trawling is prohibited under previous regulatioregtdential decree No 39/1980. This is due to in the
past this trawl created conflict between traditiciighers and modern fishers. The traditional fishean

not compete with this modern fishers uses trawdytbatch reduce significantly due to the existeoice
trawling. In addition, environmentalists argue th@wling caused physical damage to seabed and cora
reefs. FAO code of conduct of responsible fishepiesscribe that the performance of all existingifig
gear should be examined and measures taken toeettgirfishing gear, method and practices which are
not consistent with responsible fishing are phasatdand replaced with more acceptable alternatives.
this process particular attention should be givethe impact of such measures on fishing commuitie
including their ability to exploit the resources.

214 The grant of fisheries cluster to private entity 80 years period is threaten the small traditional
fisherman due to their access to fish will be leditSome scholar argue that this policies contravene

with Code of Conduct for Responsible Fisheries (EPRhich prescribe state should provide measure that
interest of fishers including those engaged in sidasce, small scale and artisanal fisheriestaen into
account.

215 Article 61, the Act No 31/2004 on fisheries law

1% Revision to the Act no 31/2004
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3.3.2 Ingtitutional Arrangement

In the definition of this regulation there are s@abeauthorities responsible for the
implementation of this legislation namely: the cahtGovernment, the Ministry of
Marine Affairs and Fisheries and the local Governmd&he Ministry on which is
mandated in this regard is the Ministry of Marin#als and Fisheries has the duty to
decide on the policy regarding the management sifefies. This includes plans for
fisheries management, potential and allocatiorhéofisheries resources, total allowable
catch, potential and allocation to aquacultur@etgmount and size of fishing gear,
location, area, time and season of fishing, fiskeedonservation area, type of fish being
protected”’’ To help the Ministry in making decisions, arti#ig8) mandates the National
Commission on the Assessment of fisheries stockchvihhas the duty to give
recommendations on potential and total allowablectcg TAC). This Commission
actually already established in 1996, with theatibn of National Board of Planning and
Development (BAPPENAS) and its membership includedonesian Institute of
Sciences (LIPI), Institute of Aeronautics and Sp&cAPAN), The Agency for the
Assessment and Application Technology (BPPT) andoBd\griculture Institute (IPB).
However, in this legislation there is no commissoonthe assessment of fisheries stocks
at the local level. This type of commission is aegk at the local level because the local
level has been given the authority to manage mantk coastal resources. So far, the
local Government has difficulties in obtaining vhllata on fisheries stocks. Thus, it is
hard for them to decide in a timely manner on thdisheries sector policy. For example,
on the ban of fishing gear, or a close season uerak waters which are already
overfished, or to reduce the number of fishing essAccording to interviews conducted
with the fisherman in Buleleng Bali they complaimpiabout the reduction of the fish
stock and there is no policy from the Governmentecover these resources. The
Government should thus strengthen the capacitpadl IGovernment agencies so they

are able to conduct assessments of fisheries stotksir area.

2l7gee: Article 7, Fisheries Act No 31/2004
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Article 7(6) prescribe that to enhance the develamnof fisheries in Indonesia, the
Government establish the National Board of FislseDevelopment lead by the President
and composed of representatives from the relevamsimes and fisheries associations.
However, until now this National Board of Fisheri€evelopment has not been
established. Some scholars urge the Governmensttablesh this board of fisheries
because there is trend that fisheries policy ddyethe Ministry of Marine and Fisheries
tends to favour and advantage large scale fishenather than small scale traditional
fishermar*® For example, with the enactment of the MinistryMdrine and Fisheries
Decree No 6/2008 on the usage of trawl in Eastrifatitan. It is indicated that in the
future in all areas of Indonesia trawling. Accoglio this decree, the fisherman can use
trawling in this area. However, to some extens theécree contravenes with the previous
legislation the Presidential decree No 39/1980henprohibition on the using of trawl in
the Indonesian territorial waté}’ In the past, trawling created conflicts betweeralsm
scale fisherman and modern large scale fishermae. Small scale fisherman using
traditional fishing gear suffered a lot becauseirtlwatch was significantly reduced
because of large scale trawl. The small scale riishe can not compete with the large
scale trawl. Moreover, the trawlers practiced stamnable fisheries because they
damaged the coral reefs and took small fish. Howehe Government argued that the
prohibition of trawling was an obstacle to develapthe technology and revenue in the
fisheries sector.

Another controversial policy issued by the Minisoy Marine and Fisheries is the
enactment of Ministry Decree No 5/2008 on fishelasiness. In this decree, the pattern
of fisheries businesses is based on cluster. Theergment grants the licences to
company to get the fishing ground based on clustersScholars argue that with this

cluster it will threaten and marginalize the smiméditional fishers fishing ground,

218 Suhana, Sinar Harapan News, 2008
219 presidential Decree No 39/1980 concerning phasefdrawl
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creating conflict between the business entity whs h licence and small fisherman,
threaten the sustainability of fish resources drel honopoly of fisheries busine$S.
Thus, the National Board of Fisheries would propaddsess the pros and cons of the
policies issued by the Ministry of Marine Affairsich Fisheries and minimize the pro
industry policy.

The other authority designated by the legislatiorthie Fisheries Control which is the
PPNS (Government official who has authority to stigate, seize and seizure) and the
Police. However, to some extent in practice at lbeal level there are not many
Government officials who want to be PPNS, for ex@mip the local Government in
Sumenep Madura there is no PPX5SThis is because the job to control fisheries Ik fu
of risk#?? They do not train to be brave and capable as@olithus, in practice they let
the police to do fisheries control and they justegan opinion in court if fisher has been
caught fishing illegally?*®

3.3.3 Conservation

Conservation in this regard relates to the meagorpsevent fish stocks from being over-
exploited. This includes the protection of the gstsm?** However, to some extent this
legislation does not exclusively govern conservatioeasures in a special chapter. The
provisions on conservation measures are broadlysaattered in several articles. For
example, to prevent the fish stocks from being exploited this legislation provides
conservation measures that include: Total Allowabdgch??® Technical measures (size,

type of fishing gear), minimum landing sizes, anshihg seasof?® However, this

220 Dahuri Rokhmin, Suara Pembaharuan, 13 October 2009

221 Base on the interview conducted in 2009 with tfiigial from the local agency of marine affairs dan
fisheries

222 |pid

223 |bid

224 5ee: Definition of fisheries conservation in thet Ao 31/2004

225 See: Article 7(j) the law no 31/2004 on Fisheries

226 gee: Article 7(c), (p), (h), (f) the law no 31/206n Fisheries
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legislation does not govern several conservatioasmes which are applied in some
countries such as Sweden and Australia. This iedudlosed season, by catch limit,
limiting fishing effort, fixing the number and typef fishing vessel authorized to fish.
This regulation on closed season and fixing the memof fishing vessels is important,
considering that Indonesia has a problem with asteirig and fishing fleet management
(over capacity). For example, in East Java of sB&@ vessels only 10 % have licence

to fish2?’

Over fishing is deeply rooted in fleet over capacfoo many vessels fish
intensively in some waters. For example, the osbifig of lemuru in Bali strait is due to
too many vessels fishing in lemuru season; 400ale$sh in the lemuru season but the

quota is only 150 vessel&

In addition, the conservation measures on the gtiote of fish habitat, including the
establishment of marine conservation areas is mgalated®® However, there is no
detail in the provisions on marine conservatioragrand fish habitats. It is stated in
article 7(5) that the Ministry of Marine and Fisiesrmay decide what type of fish and
the waters are protected. This includes marine esgation areas for the purposes of

research and development, tourism and fish habitat.

There are weaknesses in this legislation regardongservation. It is not clear and in
systematic in its regulation on fish habitat prtitet The provisions on conservation
area are too broad. Thus, it does not provide pipeogriate framework for conservation
area in meaningful way. None of the legislatiothiihe law on coastal management and
small island and the fisheries law govern the coram®n in meaningful way in regards
to the involvement of local people. However, thetadeon the guidance of the
establishment of conservation areas is govern bByMmistry of Marine Affairs and

Fisheries Decree No 2/2009 on the procedure on dsblishment of marine

22T 5ee: Masyhuri Imroet al, 2009
228 |bid
229 gee: Article 7(q) the law no 31/2004 on Fisheries.
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conservation area. In this decree the involvemdntocal people is limited on the
education and public consultation. There is no gion on the involvement of local
people or fisherman on the management of maringeswation area. For example, co-
management and partnerships, this includes the&cipation of local people in this fish
habitat protection. The active involvement of lopabple in the management of MPAs is
important so as to increase their stewardship awerine resources and not to
marginalize them. It is pointed out that the suscefsMarine protected area lies in the
management system and in particular ensuring tskeisyincorporates stakeholders in its

decision making proce$2’

What needs to be clarified in this legislationhis tonservation model that should include
local people and local fisherman in decision makifg@ince without the active
involvement of local fisherman (centralized systeh®re is a trend of conflict between
local fisherman and the authorities who monitor amahtrol the MPAsor marine
conservation areas. Another issue to address isotllapping mandates of the
institutions which manage marine conservation ardasording to the legislation no
5/1990 and Act no 41/1999 on Forestry, the Ministiry-orestry is authorized to manage
marine conservation areas. However, according tamA@7/2007 and Act no 31/2004 on
fisheries the management, marine protected areasnanaged by Ministry of Marine
Affairs and Fisheries. Even with the rule of I&ax posteriori derogate legi priorthat
the newest law sets aside the older previous l&lewever, in the implementation its
hard to resolve the conflicting authorities betwéas Ministry of Forestry and Ministry
of Marine Affairs and Fisheries. Below is the lidtmarine conservation area established
between 2002-2004 after the establishment of Miist Marine Affairs and Fisheries.

#0EJ Hind, M.C. Hiponia and T.S Gray, From Commuiiaged to centralised national management- a
wrong turning for governance of the marine protécteea in Apo island Philiphines? Elsevier, 20094p
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Table.3.2 Marine Conservation Areas in Local Area22004

No | Area Hectares Regency Ecosystem
1. Marine Park of Selat Pantar21.850 Alor Nusatenggara Coral reef
Province Whaling
2. Marine Tourism Area of 733 South Coast, Turtle
Pulau Penyu West Sumatra Coral reef
3. Marine Tourism area o 2489 Berau, East Borneo Turtle
Pulau Kakaban
4. Marine tourism area of 720 Indramayu, West Java | Coral reef
Pulau Biawak
5. Marine Tourism area o 27,396 Muna, Coral reef
Tiworo South East Sulawesi
6. Marine Tourism area qf5.807 East Lombok, Coral reef
Gililawang West Nusatenggara
7. | Conservation and Marin| 15.300 Bengkayang, Coral reef
Tourism Park Bengkayang West Borneo
8. Marine Tourism area qf113,171 Poso, Central Sulawesi| Coral reef
Togean
9. | Marine Tourism area o 1294 Bitung, North Sulawesi | Coral reef
Selat Lambeh
10. | Marine Tourism area o 330 Minahasa, Coral reef
Ratatotok North Sulawesi
11. | Marine Park of Banga 275,839 Banggai, Central Coral reef
Kepulauan Sulawesi Banggai
Cardinal fish
12. | Marine area of Cijulang 1449 Ciamis, West Java Coral reef
Mangrove
13. | Conservation and Marine | 43,750 Bima, Coral reef
Tourism area of Pulau Gili West Nusatenggara
Banta
14. | Marine Tourism area of 22,099 Kotabaru, Coral reef
Pulau Sembilan South Borneo Mangrove
Ornamental
fish
15. | Marine Tourism area and | 18,970 Buleleng, Bali Coral reef
Marine Protected area Mangrove
Buleleng Ornamental
16. | Marine Wildlife Reserve 313 Donggala, Coral reef
Park of Pasoso Central Sulawesi
17. | Lingga - Lingga, Kepulauan
Riau
18. | Sepanjang - Sumenep Madura Coral reef
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Source: adapted from Arif Satria, 2666

In addition, in order to protect the fish habitatdaits ecosystem, this legislation
prescribes the prohibition of destructive fishinggiices such as the use of bombs and
poison for which the penalty is six years impriseminand a fine of 1.200.000.000
rupiah or 120.000 US Doll&*? However, at some provincial, municipal, evenagk
level the regulations prescribe different sanctiand penalties for the destructive fishing
activities. For example in Bali the provincial gtéation no 3/1985 on the protection of
fish call for 6 months imprisonment and 50.00Qiah or US$ 5 fine for the violation
of destructive fishing activities using bombs orispm?*® In addition, the Bondalem
village regulation no 5/2006 set different sancsi@md penalties which include warning,
search and seizures and fine 100.000 rupiah or UB$or this destructive fishing

activities?** This difference sanctions creates uncertaintpénimplementation.

Another weakness of this legislation is that it slo@t explicitly govern mangroves and
coral reefs which are part of the fish habitat #sdecosystem. Instead, it uses broad
language to govern mangrove ecosystems. Articleré8cribes that every person is
prohibited to undertake activities which causeytah and destruction of fish resources
and their environment within Indonesian jurisdiatio Violations will be met with the
sanctions of 10 years imprisonment and a fine 2000 rupiah or US$ 200.08%.
Fish resources and “its environment” here probatean coral reefs and mangrove areas.

21 Arif Satriaet al, politics of marine conservation area in IndoneSiam a centralised to a decentralised,
2006, p248

2% Article 8, the law no 31/2004

233 Article 4 , Local regulation Provincial Bali No 3&5 on the protection of fish

234 Masyhuri Imroret al, 2008

235 See: Article 12 and article 86, Act no 31/2004 ishdries
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3.3.4 Public Participation

Public patrticipation for small scale fishers is omjant for the fisheries sectors of
Indonesia. 90 % of fishers in Indonesia are snwlesfisher$3® Moreover, most of the
traditional fishermen still live in poverty. Most the fisherman lives near the coast, they
tend to depend on fisheries resources for theily daes. Usually the fisherman go
fishing at night and come back in the morning tle $heir catch at the market with the
earnings from this activity being just enough fasic needs. Sometimes the catch does
not cover the cost of fuel. This is why one of thurposes of the fisheries act is to
improve the well being of small scale fishers. Bvetecision and policy of the
Government on the management of the fisheries isadtoinfluence them. It must be
kept in mind that they are vulnerable, they canaarhpete with the large scale fishers.
So how does this legislation govern public paragipn in decision making? Chapter 4
on the management of fisheries article 6 states ttlea management of fisheries and
aquaculture should consider adat law or custonaawyand or traditional knowledge and
consider the role of the communfty/. However this article does not clearly recognize
community based fisheries management. The termladaobr traditional knowledge is
not defined in the definition. To some extent, @iscle is important as it represents the
recognition of Government of local customary lawd ahe role of communities in the
management of fisheries resources. Customary l@das, panglima laét® sasi>>®
mane€® and awig-awid"* However, the recognition of these customary amllo

traditional practices in the management of fisteisenot fully adopted in the policy and

236 Ministry of Marine Affairs and Fisheries, 2004

%7 |bid article 6 the law on Fisheries No 31/2004

238 Panglima laot is structural institution based ostomary law among fisherman in Aceh. This adat
institution is manage the security of ocean, meanasources and its environment. This institution
establish the rule of fishing activities in Acehhid include the season of fishing, ceremonies leefor
fishing, the way and technique to catch the fisth @ resolve confliict among fisher.

239 5asi is a set of rules and regulations that govesources use in Maluku , that is sasi regulations
prohibit premature harvesting of forest and napnoducts. There are also regulation concernicgsac
to the sasi area, activities allowed in sasi arghsgasonal of entry and harvest

249 Mane’e is a traditional harvesting fish togetimeSulawesi

241 Awig-awig is a local rule to govern local acties this include fishing activities and managenent
marine and coastal areas.
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its implementation, especially recently with redpex the policy of fisheries clusters
which is feared to threaten small scale fisherse Thuster management system has
granted the licence holders the right to managefiahdin clusters fishing ground area.
This approach licencing is favoured by businesgiesitand not local fisherman, due to
the high administrative costs to obtain this licerehich are unreasonable for local
fisherman. It should be noted that small scaleefistan, under the fisheries law article
48, do not have an obligation to pay “retributio@mount of money pay to the
Government as a tax) like large scale fisii&rsAlso the small scales fishers in some
regencies for examples in Buleleng are not obligedbtain a licence due to the high
licence cost but must register their vessels aniliges?*® This fisheries cluster
management is centralized in approach where thecidirat Jenderal issued licences with
the approval of the Ministr§** This centralized phenomenon to some extent is not
accordance with the devolution of power to localv&oament as established by the
autonomy law. The statement might be true th&ontheast Asia the role of national
Government in the management of coastal fishesiéscreasing®® In the management
of fisheries there should be more of a local apghiothan a national one especially
through the local Governments’ involvement of theal people in decision making and
management of the fisheries sector. With the autgniaw there is devolution of power

to local government. However, this devolution dnesreach the local peopt&

Recently the knowledge of fishers and the recogmitdof special value culture and

practices have not been given systematic attenfiom the Governmerff!’ Local

242 See: article 48, Act no 31/2004 on fisheries

243 Masyhuri Imronet al, 2008

244 See: Ministry Decree No 5/2008

245 Robert S Pameroy, Community-based and co-managensdittition for sustainable coastal fisheries
management in Southeast Asia, Ocean and Coastaddement, Volume 27, No 3, 1995, pp 143-162,
pl44

246 Arif Satria, Decentralization of property rightmmarine fisheries: Indonesia Perspective, 2006, p2

247 Jesper Rakjaer Nielsen, Poul Degnbol, K Kuperaswdhath, Mahfuzuddin Ahmed, Mafaniso Hara,
Nik Mustafa Raja Abdullah, Fisheries co managememin institutional innovation? Lesson learn from
South East Asia and Southern Africa, Elsevier, 2084-160, p156
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fisherman are rarely involved in the decision mgkprocess. Their lower education
levels make them not aware on their public parditgn rights. For example, in the
establishment of maximum sustainable vyield by thental Government little
participation or effective consultation with theHers are occurs. To some point local
participation in decision making especially the ogmtion and the use of local
knowledge is beneficial and important in promotsustainable fisheries and monitoring
resources. It has been observed that fishers ipatiien in the management can provide a
wealth of local and indigenous knowledge to supgletrscientific information, to help
monitor the resources and to improve overall mamege’® Based on fieldwork
research, the fishermen know whether stocks aeadyroverfishing or not. In addition,
the traditional fishermen already practice tradiibmanagement of fisheries resources
which is sustainable practices. For example, irBbedalem village of Bali one group of
fisherman has set their own rules and enforcesthdes regarding fish catch in their
fishing ground. The fishers are prohibited to usleded fishing gear such as nets. They
are only allowed using hook®’ If the fishers that not belong to this communitgnt/to
take fish in this fishing ground they must pay acpatage of the fish they captured. A
communal property use right of the resources wigctontrolled by identifiable group.
As it has been observed that in Southeast Asia aomiti@s of fishers can regulate access
and enforce rules through community institutionsl aocial practices to use fisheries
resources sustainabi’ Thus, community based fisheries management shoeld
recognized explicitly by the Government in legislat frameworks and the role of
traditional knowledge should also be consideredanision making in fisheries. There
should be detail regulation governing communitydoagisheries management or co-
management (partnership between local fishers anei@ment). It is argued that there

is need of the recognition of communal properttsgover marine resourcés.Below is

248 Robert S Pomeroy, Community-based and co-managensitution for sustainable coastal fisheries
management in Southeast Asia, Ocean and Coastaddaent, Volume 27, No 3, pp 143-162, 1995
249 Based on the interview with local fisherman leader.

20 Robert S Pameroy, 1995, p144

251 Arif Satria, Decentralization of property rightimarine fisheries: Indonesia perspective,2006
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the hierarchy of a co-management initiative. It basn observed that “co-management
can serve as mechanism for both of fisheries manege and for community and
economic development by promoting participationfishers and the community in

actively solving problems and addressing neétfs”.

Figure 3.1 A Hierarchy of Co management arrangesnent
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Source: Berkes, 198#

In addition, community based fisheries managemexs & great role in promoting
sustainable use and reducing destructive fishingviges. Raising awareness and
education of fisherman is one way to reduce thesgrakctive fishing activities and shift

to more friendly harvesting of ornamental fish. r Example, the fisheries community

252 See: Robert S Pameroy, Community based and co-raareag institutions for sustainable coastal
fisheries management in Southeast Asia, Ocean aadt@ Management, volume 27 No 3, pp 143-162,
1995, p 150

23 Berkes, F., George, P & Preston, R.J., Co-manageniginging the two solitudes. Northern
Perspective, 22 (2-3) (1994)18-20
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group “Mina Bakti Soansari” which later became ealocompany in Les Village in Bali
with the assistance of NGOs. This approach haddeitie development of a sense of
stewardship within the fishing community and thddngour of local fishers the use of
bombs and poisons in catching the ornamental feghdhifted to more friendly method.
This community economic institution also helps Iqoeople to generate more income. It
is clearly shown that community based management amby improves resource
management but also helps to alleviate povertyefpowered community can address
both the needs for economic development and coasenvof natural resourcés

3.3.5 Conflict Management

The conflict between fisherman in the autonomy iesrastill a problem. Mainly the
conflict between the fisherman is because of ressuuse conflict; i.e. fishing grounds
and the different types of fishing gears (trawl suer traditional fishing gear). For
example, the conflict between Masalembu local fistaa versus the fisherman from
Central Java. The conflict is because Central flakkarman (outsiders) considered taking
local Masalembu fishing ground. In this regard, {anJava fisheries use trawl and
modern fishing gear to catch fish which thus thervest is more than local fisherman
who is only use traditional hook fishing gear. Toeal fisherman feels that the outsiders

exploit their marine resources.

There are 4 types of fishers conflict:
* Class conflict between traditional and modern fishe
» The orientation conflict between friendly fishingag and destructive fishing gear
uses,
» The agrarian conflict: the conflict over fishingognds,

« Primordial conflict, the conflict of ethnic, idettiof the fisher$>

2% Robert S Pomeroy, op cit, p147
%5 Arif Satria, Pengantar Sosiologi Masyarakat PEs2€i02
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Below are outlined examples of these types of atsfbetween fishermen:

Table 3.3 Conflict between fisherman

No | Incident issues Location time source

1. | The burning of 6 boats fishing ground | Masa Lembu east 2000 Republika
of Central Java fisherman | fishing gear Java news
By Masalembu fisherman | differences

2. | The arrest of 8 fisherman | fishing ground | Pengandaran West 2002 Kompas news
from Cilacap by by fishing gear Java
Pangandaran fisherman differences

3. | The burning of mini traw| fishing gear Gresik East Java 2002 Kompas news
of Lamongan fisherman by
Gresik fisherman

4. | Maduranese fisherman fishing ground | Brebes and Tegal 2002 Kompas news
taken hostage
by Tegal fisherman

5. | The conflict between Destructive Bengkalis Riau 2006 Riau news
fishers uses nets with the | fishing
Bengkalis fisherman

6. | Conflict between sea stars| Destructive Bawean & Gili 2009 Antara News
catcher with Giliisland’s | fishing island
Fishers and Bawean island

Adapted from: Dedi S Adhuri, 2008

To some extent this legislation does not provide Ikasis for conflict reduction and

conflict management mechanisms. Even some schalause that article 61 of this

legislation creates conflict between fishermenicket61 states that small scale fisherman

can catch fish everywhere in the Indonesian jucmi ?®>’ They argue that this policy

does not recognize the local fishing right or comityubased fisheries which has exist in

256 Dedi S Adhuri, Chapter 7, Social identity andesscto natural resources: ethnicity and regionalism

from a maritime perspective, University Hawai Pré&3scember 2009

7 gee: Article 61 Fisheries Act no 31/2004
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the community. However, this conflict can be redlifeutsider fishers respect the local
customary law on the management of fisheries. Tgisvision is not explicitly
mentioned in this legislation. For example, if tbeal fisherman is disturbed by outsiders
fishers’ activities who use excessive lamps in tiight to catch fish. So the outsiders
should respect the local customary law and folloairthe tradition of the local fishers.
To some extent, according to the interviews withérman in Bali the local fishers can
not ask the outsiders not to use excessive lampamube there is no regulation to prohibit
this fishing technology.

Thus, the responsibility for conflict managementwneests with the provincial and
regency level, for example, in the case of confietween Masa Lembu and Central Java
fisherman. The Central Java Provincial Governmefd boordination meeting with East
Java Government to solve the conffit. Based on this coordination meeting there were
several approaches undertaken:
» The socialization (to educate fishers) of the frekseact
* To improve the coordination between institutions.
* To mediate between the fishers in conflict
» To establish poskamladu (station of monitoring eotrolling).
* The empowerment of pokwasmas (the community mangagroup)
» The cooperation on monitoring with the IndonesiaviNand Police
» The monitoring and controlling together between pwavincial levels.
* The implementation of an agreement between East dag Central Java which
establishes actions to be taken by each provi@agidl regency levels in Central
Java and East Java as foll&W:

* Improve management of fishing fleet ( vessel lieesissue)
e To educate outsiders fishers

%8 The meeting between Central Java provincial Gavent and East Java provincial Government, 24
March, 2009
%9 Minute of the meeting

89



« To control of rumpon licen$®
* To improve the environment the outsiders fishersukh follow legislation
and follow the local customary law.
» To response fastly with the coordination betweeha@rities involved to solve
the conflict between fishers
This kind of coordination and cooperation betweavé&nment institutions is one of the
solutions to solve conflicts. However, there ameady some instruments providing the
basis to reduce conflict between fishers, sucthadvtinistry of Agriculture Decree No.
392.Kpts.1K.120/4/1999 on the zoning of fishingiaties which divides into 3 levels of
zoning:
* 0-3 mile for traditional fisherman,
» 3-6 mile for purse seine max 150 meter and
e 6-12 mile purse seine with the length 600-1000 m.
However, to some extent many vessels violate #gsilation, as there is a problem of

monitoring and law enforcement.

3.4 Thelaw on Conservation of Living Natural Resourcesand their Ecosystem (Act

No 5/1990)

3.4.1 Overview

This act is a framework for the conservation of dbiersity resources and their
ecosystem. Biodiversity resources include plantd animals. The conservation of
natural resources includes both natural resouncdarml and in the sea. The legislation’s
definition of plant and animal resources includethdand and water or sé¥. There are
several approaches are taken in the conservatiohviofj resources including the
protection of life support systems, the conservatibplants, animals and their ecosystem
and the sustainable use of these resodféeShe examples of conservation efforts

include establishing national parks (forest andimedy biosphere reserves, botanical

260 Place to attrach the fish
261 gee: Definition article 1 the law no 5/1990
262 gee: Article 5 The law no 5/1990
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gardens, sanctuaries, and natural reserves. Theray responsible to implement this

legislation is the Ministry of Forestry.

3.4.2 Discussion

The importance of this legislation concerning marend coastal resources is that it
legislation provides a basis for protection and seowation of marine and coastal
ecosystems including mangroves and coral reefan Evaugh the legislation uses broad
language which does not explicitly prescribe thatgution of mangroves, coral reef, and
sea grass. However, this legislation has succégsfuovided the basis for the
establishment of six marine national parks which ander the management of the
Ministry of Forestry’®® On the other hand, to some extent the centragjroach on the
management of marine national parks in this lety@iais considered a failure. This is
due to the centralistic approach creating conélitd rejection from the local fishers. The
centralistic approach contained in this legislatisnnot suitable and contravenes the
autonomy law no 22/1999 enacted in 1999 and rewistddthe law no 32/2004 in 2004.
The Ministry of Forestry is still using the centséic approach in the management of
conservation areas but public participation is eeéefdr effective management of marine
conservation areas. This is because local fishemert on marine resources. The
establishment of marine protected areas has ancinggatheir livelihood. Thus, there
should be revision of this legislation which inokdd the decentralization on the
management of conservation areas to local Governimereded. Lack capacity of local
Governments in the management of marine conservatieas is due to the centralistic

approach taken by the central Government and cawvdreome.

The other concern of this legislation is the ovyapiag authorities responsible for marine
conservation areas. Based on this legislation,Mivestry of Forestry is appointed as

authorities in the management of marine consemvatdiceas. However, in the new

263 Arif Satria, Op cit, p 25
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legislation, the law no 31/2004 on fisheries anel ldkw no 27/2007 on management of
coastal zone and small island the responsible atylfor marine conservation areas is
the Ministry of Marine Affairs and Fisherié&’ Note that those legislations also govern
marine conservation areas with a different approadfich is to also included
decentralization approaches to the local GovernmEwoivever it does not include
devolution to local people: community based madaeservation areas. Thus, to some
extent the overlapping legislation creates confusaad overlap in the implementation
through the local Government. Two different auttiesi manage the same targeted
conservation areas with different approaches: absiic approach (Ministry of Forestry)
and decentralistic approach (Ministry of Marine &f§ and Fisheries) and different
criteria: ecosystem approach (Ministry of Foresagyl zoning system modification from
IUCN (Ministry of Marine Affairs and Fisherie$§> This despitdex posteriori derogates

legi priori and thus, a revision of the law no 5/1990 is ndddelarify this overlap.

3.5 TheLaw on the Protection and M anagement of Environment (Act No 32/2009)

3.5.1 Overview

This legislation provides framework for the protest and the management of
environment in Indonesia. This new legislation weafted and enacted in early October
2009 by the House of Representative to replacewqus Environment Management Act
no 23/1997. The purposes of this act are in addibbgorotecting Indonesian environment
from pollution, also anticipated global environmésgues® This legislation provides a
basis for protection of the environment from padatincluding air, water and land
pollution. Environment Impact Assessment (EIA) dindncing are the tools in reducing
the impact of human activities and developmenth@nenvironment. In addition, this new

legislation also governs economic instruments orirenment including internalize the

24 gee: Article 1(24) the law no 31/2004 on Fisherigsl article 1 (44) the law no 27/2007 on
Management of Coastal and Small Island

265 5ee Masyhuri Imroet al, 2008

#¢g5ee: Article 3, the law no 32/2009
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externalities, environment funds and incentives digincentive$®’ The authorities
appointed by this legislation to manage the envitent are the central Government

(president), local Government (governor, mayor) gredMinistry of Environment.

3.5.2 Discussion

There are many improvements in this new legislatiocluding new provisions on eco-
regions. Eco-regions are developed as an aid idiv@osity conservation planning. The
provision on eco-region is promising consideringalso can be used for marine
ecosystem conservation, even though, it is noedtakplicitly. Marine eco-regions are
areas of relatively homogeneous species compositigarly district from adjacent
system€®® This marine eco-region is defined by WWF and TNGaid in conservation
activities for marine ecosysterffS. The strength and improvement of this legislatisn i
also stated clearly on the protection of marinesgstem which is in previous legislation
is not explicitly regulated. This is a significamiprovement in the legal basis for the
protection of marine ecosystem. The protectioruthes seawater quality, mangrove,
coral reef, and sea gra<8. With the sanction and penalty for violations foistprovision

ranging from 3 to 10 years imprisonment and 3daillio 10 billion fine?™*

According to this legislation, the central Goverminéas an authority to make and
implement the policy on the protection of the mariand coastal environmertfs.
However, article 64 prescribes the delegation of tHuty to the Ministry of
Environment’® In this regard, it is clear that the policy andplementation of the
protection of marine and coastal ecosystems isrélsponsibility of the Ministry of

Environment. However, to some extent there is aerlap in the designation of lead

267 gee: Article 42, the law no 32/2009

268 http://en.wikipedia.org/wiki/Ecoregion
269 |hid

210 gee: Article 20 & 21 the law no 32/2009
211 gee: Article 99 the law no 32/2009

272 gee: Article 63 (1) the law no 32/2009
213 gee: Article 64 the law no 32/2009
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authorities for management of marine and coastalurees between the law no 32/2009
and the law no 27/2007. The law no 27/2007 on mamagt of coastal zone and small
island appoints the Ministry of Marine Affairs aktheries as lead agency to coordinate
management of coastal zone and small island. Thiss Ministry evaluates every
proposal regarding activities in these coastal sarddowever, this coordination is
intended to reduce the impact on the coastal emviemt. It means at the end this
coordination is intended to protect the coastalirenment. On the other hand, the
Ministry of Environment is the lead agency that emlpolicy on marine and coastal
environment protection and implements this polidhis includes the protection of
mangroves, coral reefs and sea grass beds. They moli the protection of marine and
coastal environment should also include the assa#som the activities who may have a
big impact on this marine environment. In this relgénere are two lead agencies on the
management of marine and coastal environment. Heryéw some extent this overlap
creates confusion in the implementation and wipeet to the propose of the program at
the local level. In the course of the interviewshaa local Agency official for Marine
Affairs and Fisheries in Sumenep Madura, the irtlial stated that there was confusion
as the propose of the program in the Departmentadstal Zone and Small Island
because many programs have been taken over bythbke Departments. For example,
the protections of mangrove and coral reefs hawerbe a program of the Agency of
Environment. The Agency of Marine Affairs and Fighe can not undertake programs
for mangroves and coral reefs because the budgeéhiBoprogram was allocated to the
Agency of Environment. It could be argued that lgwed agency for the management of
marine and coastal resources should not be thestivirof Marine Affairs and Fisheries
and local Agency of marine Affairs and Fisheries they issue the licenses for
aguaculture and sea farming. Many mangrove areasshifted and converted to sea
farming and causing coastal ecosystem degradafioa.agency that has capability to

undertake effective environment impact assessnietite Ministry of Environment.
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3.6 Thelaw on Autonomy Law (Act No 32/2004)

3.6.1 Overview

This legislation is the basic framework for decaliation of authority from central
Government to the local Government. The act No B22is the revision of the law no
22/1999 on autonomy law. Local government in tegard is the provincial level and the
regency level. Regarding the management of matk coastal resources, article 18
stipulates the authorities of local Government rimarine and coastal resources. It is
stated that every local region that has sea ir tireia is given the authority to manage
this marine and coastal resoufé&.However, in this regard the authority on the seab
still remains that of the central Government. Aded in 18(2), that local level is given a
share of the benefit from the management and atidim of resources in seabed or in the
bottom of the sea accordance with the f&.The authority of local Government on the
management of coastal resources inclids:

« Exploration, exploitation, conservation and the agament of marine resources

* Administrative function

* Marine spatial planning

* Law enforcement of local regulation and centraidiegion

* Support defense maintenance

» Support national sovereignty
The regional delimitation of the authority of theopincial level and the regency or
municipal level over marine resources is also prieed in article 18(4). It is stated that
provincial level has authority to manage 12 nalitmdes seaward from the shoreline.
While the regency or municipal level is grantedhauty four miles seaward from
shorelin€®’’ If between 2 provincial levels the marine arekess then 24 nautical miles,
it will be divided equally with the median prinoglfrom this delimitation the regency

level is given 1/3%’® This regulation on regional delimitation does apply to small

274 See: Article 18(1) the Act No 32/2004
275 gee: Article 18(2) the Act No 32/2004
276 gee: Article 18(3) the Act No 32/2004
27 See: Article 18(4) the Act No 32/2004
2’8 See: Article 18(5) the Act no 32/2004
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scale fishermaf’® The EEZ more then 12 miles up to 200 miles is guee by the

central Government level.

3.6.2 Discussion

There are several issues arising from this deltioitaof regional Government over
marine areas. To some extent this delimitationviples the local Government
opportunity to manage and conserve the marine amesisstainable manner. It has been
observed that this sea regional delimitation isciowy for localized integrated coastal
zone managemeft’ In addition, it is seen that the law no 32/2004 isast improvement
over law No 22/1999 with respect to marine resour@nagemerft: It clarify the
ambiguity of the authority of provincial level overarine resources which is inherent in
the law no 22/1999. In addition, the law no 32/2@b clarifies the authority for the
seabed which is not stipulated in previous autonolaw. However, in the
implementation there are some problems and chakeng this regional delimitation
especially with respect to the conflict of utiliat of this resource. First, there is a
perspective from the local Government that theyehfaM authority or sovereignty over
the area of marine resources thus they undertakele¢hneation of their marine areas.
This limit, to some extent is argued to be the eaafsconflict between fisherman (local
and fishers from other regions). The outsiderdishare considered taking the local
fisheries resources. But some argue that thistlatemflict has been ongoing for a long
time before the autonomy began. Secondly, to soxtenethis regional delimitation
creates conflict over utilization of natural resmes especially with the adjacent regions
or on the outer limit of this marine area. For rapse, the conflict between local
Government in Anabas, Natuna and Kepri on benkeféiting of off shore oil exploitation.

However, the central Government argues that nonethoSe conflicting local

2% gee: Article 18 (6) the Act no 32/2004
280 Jason M Patlis, op cit, P 22
281 |bid
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Governments have a requirement to manage this giinétause the area of mining is
outside 12 nautical miles which is managed by #mral Governmerft? Thirdly, some
municipal levels are not clear on the concept @ tkgional delimitation. The local
municipal Governments do not have capability to snea their marine areas. Some of
the local Governments, for example in Sumenep Matlarve different mapping of their
marine areas with the mapping of the central Gawemt. The mapping of marine area
conducted by the local Government in Sumenep isdas archipelagic baselines while
the central Government used normal baselines. Tdwnsequently the area generated by
this archipelagic baseline is double than of thetreé Government mapping data. The
doubling of this marine area has a direct consecpien the national budget subsidies to
the local Government to manage this marine arealovB is a figure depicting the

difference between archipelagic baselines and ndraseline method.

Figure 3.2. Type of Baseline

Archipelagic Baselines Normal Baseline

Source: Francois Bailet, 2010

282 Tribun Batam, Share benefit become polemic, 1¢ 3009
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To some extent, the devolution of management ofimaaaind coastal resources to the
local Government had positive effects with resgecstewardship. However, there are
many aspects which need improvement to make dedieation successful. The success
of decentralization is not taken for granted betr¢his a prerequisite to be conside?&d.
First is the improvement of regional legislationere is a need for more recognition of
local people in the management of marine and coassaurces in the legislation. It
means there is to some extent devolution of powéné local people in the management
of marine and coastal resources especially consgl¢o the trend towards community
based coral reef rehabilitation and community bdsderies management. Second, the
improvement of local Government capacity. Third,pioving coordination between

sectoral agencies and coordination between adjacewincial Governments.

3.7 Thelaw on Spatial Planning (Act No 26/2007)
3.7.1 Overview
The purpose of this act is to seek harmony betwleematural environment and the man-

made environment. It is intended to reduce the thegampacts of development on the
natural environment. This is based on the principiethis spatial planning and the
coherence and integrated planning between natipralincial and municipal actions. As
it is prescribed in article 20, 22, 25 of law ndZ®7 on spatial planning. It is stated that
national spatial planning is used as guidance patial planning at the provincial and
municipal level$®* In addition, municipal spatial planning shoulderefo national and
provincial spatial planning® In this legislation there is no specific regulatigoverning
marine spatial planning or coastal zoning. It temdsfocus on spatial planning in
terrestrial areas such as cities, villages. Thispide that the definition of space in this

regard includes land, marine and air spdtdn addition, article 6(3) national spatial

283 Arif Satria, Op cit, p 25

24g5ee: Article 20 2 (g)The law No 26/2007 on spailahning
285 gee: Article 25 (1) a the law no 26/2007

28 5ee: the definition article 1 the law no 26/2007
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planning includes land space, marine space andpait€’®’ Unfortunately marine and
coastal areas are not specifically regulated lg/ltgislation. As it is specified in article 6
(5), marine space and air space are regulatedhiey specific regulatior$® As a matter
of fact, this specific regulation on marine spagkanning is not yet enacted. The existing
law no 27/2007 governs zoning and planning in @aateas and small island, and

provides the technical guidance on spatial planamdjzoning in small islands.

3.7.2 Discussion

The issue of marine spatial planning lies in ti&t tegulation has not been enacted yet.
This is due to the recent approach in spatial ptapadopted by many regions which is
based mostly on terrestrial areas thus zoning aathm spatial planning remain mostly
absent in the local planning documents. For examiplBuleleng Bali they do not have
marine spatial planning and zoning of coastal af®asThis is why conflicts exist
between marine users, and it is increasing largebause there is no clear designation or

marine spatial planning from the Government.

The other problem is that the principle of cohessaod integrated planning which is
stipulated in the law no 26/2007, is not implemdnby the local Government. For
example, in Buleleng Bali where the municipal Goveent has set different measures on
the limit of coastal meadow. According to provircgpatial planning document the
Government should provide a coastal meadow of 18@ms from the highest water mark
to the land. This non-development area is interfdecdonservation, disaster reduction,
and reduction of erosion. However, in Buleleng Kadangasem municipal Governments

they have set 25-50 meter wide coastal meadow. ifib@nsistency between provincial

287 gee: Article 6 (3) the law no 26/2007
28 gee: Article 6 (5) the law no 26/2007
289 This is based on the interview with the local Goweent official of Local Planning Agency in Buleleng

Bali August 2008
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spatial planning and municipal spatial planningc@ising some problems, including
worsening erosion, limited access of local peopléhe beach and increasing conflicts
between fisherman and owners of villas and resdsted near the beach. There is no
mechanism for resolving the overlapping regulationexcept through the
recommendation by the provincial level to the mipatlevel to revoke its regulation.
The provincial Government can not enforce the |laaause the enforcement mechanism
is at the municipal level. Thus, there should lmeexhanism in this legislation to resolve
overlapping and conflicting legislations betweee firovincial level and the municipal
level. In fact, according to the hierarchy of lawlhdonesia, the lower level legislation
should be in accordance with the higher level lagan. But there are few mechanisms
to resolve this situation except by revocation hmy Ministry of Home Affairs which is to
some extent, not really effective due to the vasas of Indonesia. They can not control

all overlapping legislations.
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CHAPTER 4

COMPARATIVE STUDY ON ICZM IN THE UNITED
STATES, THE EUROPEAN UNION, AND VIETNAM: A
LESSON LEARN FOR INDONESIA

4.1 Introduction

The deteriorating coastal environment is not onlgagor concern to Indonesia but also a
growing concern in many parts of the world incluglin the European Union, the United
States and Vietham. The growing concerns overdgteriorating state of European
coast, environmentally, socio-economically and wally have prompted the European
Commission and Member States since 1996 to int@ducange of measures. In the
United States, widespread public concern about diegradation of the natural
environment including coastal areas has led to dhactment of the Coastal Zone
Management Act in 1972° Meanwhile, degradation of marine ecosystems amgtab
destruction also became a concern for VietAdmlo overcome this problem, the
Government enacted the “Strategy of Vietnam’'s Séaward 2020” in 2007 and
established Vietnam Administration of Seas and niida (VASI) a powerful
Governmental organization for seas and island raff& In this chapter a comparison
efforts and measures from different regions (theogean Union, the United States and
Vietnam) to address the issues and challenges &staloenvironment degradation,
overfishing, and sectoral approaches to the manageai marine and coastal resources.
Of course that would be different approaches andsomes taken in different regions and
each not always appropriate and necessarily traaigéeto the other regions. However, to

some extent, comparing these approaches and measurde beneficial to learn about

290 Sarah Humphrey, Peter Burbridge and Caroline Blatt® Lessons for coastal management in the
European Union, Marine Policy 24 (2000) 275-286

291 Mr Dai, Vietnam Administration of Seas and IslandASI) an Institutional arrangement of Cross
Sectoral coordination in Vietham, PresentationliR Training 2009, 5-9 October 2009

292 |bid
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best practices, between successes and failurabeFuore, observations will be made by
examining the similarities and differences betwegproaches in addressing similar
problems in coastal and marine environment deg@datin this regard, Vietnam

probably is the most appropriate country to compaith Indonesia because of the
similarity in problems as developing countries e degradation of marine and coastal

environment and resources.

4.2 The European Union

4.2.1 Overview toICZM in EU

ICZM initiative of in Europe started in 1992 whdretEuropean Council in its resolution
on the future community policy concerning the Ewap Coastal Zone recognized that
“the key to sustainable use and development oftabasne lies in full integration of
economic, physical planning and environmental pegi¢®®® In this resolution, the
Council invited the European Commission to propassommunity strategy for ICZM
which would provide a framework for conservationdasustainable use of coastal
areas’” The ICZM initiative was conducted due to severahgiderations including
concerns because of coastal environment degradasiamost 70 % the European coast
suffers problems of loss of natural habitats; iodsiodiversity; and cultural biodiversity;
decline in water quality; predicted sea level ritlee diversity of human activities;

competition for spac&” and seasonal variations in pressiifeSeveral arguments have

293 CEC Council resolution of 25 February 1992 onftitare community policy concerning the European
Coastal Zone, Official Journal of the European Camities C 1992, 59.1

294 Sarah Humpregt al, US lesson for coastal management in the Europedon, Marine Policy, 2000,
275-286

295 A |ot interests compete for the same marine spabés include marine conservation, recreation
activities, maritime traffic, infrastructure and nsructions, fishing, aquaculture, hunting, dredgin
extraction, mining, and military activities

29 EC Communication from the Commission to the Coumncil Europan Parliament on the integrated
management of Coastal Zone. European Commissi®, 19
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been observed for the developments of a EuropeaonUevel strategy for coastal
management have includéd:

* Number issues of concern in coastal managemertrarenational in nature for
example fisheries and nature conservation.

» Coastal areas are seriously affected by tourisnchwvisi an EU wide if not global
phenomenon.

* There is a need to coordinate existing EU polieied programmes which affect
coastal areas.

* The EU can play an important role in influencingi\aties in Member States.

In the 1994 resolution on a community strategyifbegrated coastal zone management

the Council invited the European Commission to arep

A community strategy for the integrated managenoéhe whole of the
Community coastline, while taking account of speciproblems and
potential of different zones, will provide a framenk for its conservation
and sustainable ug&

In 1996, the European Commission established tlmegean Demonstration Programme
on Integrated Coastal Zone Management to provittermation of how member States
deal with coastal development issues and to proxaenples of good practice that could
be embodied into a Community-wide integrated céasgnagement stratedy’ There
are 35 demonstration projects and 6 thematic studibese programs were aimed to
provide concrete technical information about thetdes and mechanisms which either
encourage or discourage sustainable coastal zonagement. Stimulate a broad debate
and exchange of information among the various aciavolved in the planning,
management or use of European coastal zone (@bliiathorities, administrations,
economic operators, scientists and general puficthe underlying principles of the
demonstration programme are improved cooperatitwdan all concerned which is the

297 As cited in Sarah Humprest al, Op cit, P 76

298 |bid

299 |bid

309 http://ec.europa.eu/environment/iczm/overview.htm
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basis for sustainable development. This cooperatan be developed from full,
comprehensive information on the State of the emwirent and cooperation has to be
organized and maintainéd. The working hypothesis of this demonstration pangme
was that sustainable development and environmeotalies are being implemented too
slowly, mainly because the processes influenciegigwvelopment of the coastal zone are

insufficiently coordinated®

There is similarity if we compare the problems olastal degradation and resource
depletion in Europe and Indonesia. As there arelagities in the underlying cause to
these problems: lack of knowledge, inappropriaté ancoordinated laws, a failure to
involve stakeholders and lack of coordination bemveelevant administrative bodi&s.

The European Union’s point of view to address i$gsie is similar to that outlined above
in regard to Indonesia’s case: that there is n@knegislative solution to these complex
problems. Thus, the response taken by the EU ®dloblem is based on a flexible
strategy focus in addressing the real problem an ground®® An integrated and

participative territorial approach is required tosere that the management of the
European coastal zone is environmentally and eciwadiy sustainablé® The EU has

recognized the approach of governance by partrevsith civil society>*°

Based on experiences of a Demonstration Progra@6¢1999) eight principles of good
ICZM were agreed as part of the EU ICZM Recommendaif May 2002, namely:

» principle 1 a broad overall perspective;

» principle 2 a long term perspective;

» principle 3 adaptive management;

» principle 4 local specificity and the great divéysif European Coastal zone;

301 |bid

302 |bid

303 CEC, Communication from the Commission to the Cdwra the European Parliament on Integrated
Coastal Zone Management: A strategy for Europe0200

304 |bid

%95 |bid

306 |bid
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» principle 5 working with natural processes and eetipg the carrying capacity of
ecosystem;

» principle 6 involving all the parties concernedhie management process;

» principle 7 support and involvement of relevant adstrative bodies at national,
regional and local level,

» principle 8 use of a combination of instrumentsiglesd to facilitate coherence
between sectoral policy objectives and coherencewvdsm planning and
management’

In addition, all member States were requested tdedake a national stocktaking
exercise and to develop national strategies; intensooperation on the European level
was also agreet!® However, this recommendation is purely advisangd @ao binding
legislation. Some of countries (Greece and Irelamai)t to have stronger legislation in
the form of a Directive. It has been observed thatopean needs a legal framework
designed to establish stricter environmental fraoré&wfor coastal developmerft In
addition, financial assistance is needed to imprioWeastructure for the purposes of
environmental protection and monitoring. Basicatlhg existing legislative framework in
the EU is protected areas according to environn@mde (Natura 2000)° Water
Framework Directivé!* and Marine Directivé*? Below is the chronology of EU

maritime and marine policy documents and regulation

307 |bid

%98 |bid

309 Cited in Sarah Humpregt al, Op Cit, p 76

319 Council Directive 92/43/EEC of 21 May 1992 on tBenservation of Natural Habitats and of Wild
Fauna and Flora (OJ L 206, 22.7.1992,P.7)

311 Directive 2000/60/EC of the European Parliamerd ahthe Council of 23 October establishing a
framework for Community action in the field of wafeolicy (Official Journal L 327, 22/12/2000 p0G01
0073

312 Directive 2008/56/EC of the European Parliament ahthe Council of 17 June 2008 establishing a
framework for community action in the field of nraei environmental policy (Marine Strategy Framework
Directive)
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Tabel 4.1 EU Maritime and Marine Policy document

Usual short title Title Type of Date Reference
document
2002 ICzM Recommendation of European| recommendation 30/5/2002 | 2002/413/EC
Recommendation parliament and council
concerning the implementation
of integrated coastal zone
management in Europe
Communication from the Communication | 24/10/2005 | Com(2005)504
Commission to the Communication of the
Council and European Commission
Parliament “Thematic of the
Commission Strategy on the
protection and conservation of
marine environment”
Proposal for Proposal for Directive of Proposal of the | 24/10/2005 | Com(2005)505
Marine strategy | European Parliament and of g _
R . I Commission
Directive council establishing a
framework for community
action in the field of marine
Environment policy (Marine
Strategy Directive)
(2006) 275 Green Paper toward a future | Communication:| 7/6/2006 Com (2006)275
Green Paper maritime policy: A European | of the
vision for the Oceans and seas| Commission
Blue book Communication from the Communication | 10/10/2007 | Com(2007)574
Commission to the European | of the
Parliament, the Council, the Commission
European Committee of the
region and integrated Maritime
Policy for the European Union
Conclusion from the
Consultation on European
Maritime policy
Marine Strategy | Directive (2008)EC of the Directive 17/6/2008 | OJ.L 164

Framework
Directive

European Parliament and the
council establishing a
framework for Community
action in the field of Marine
environmental

Policy (Marine Strategy
Framework Directive)

Source: B Queffelet al, 2009
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While there is uniformity in the acceptance of ICZivthe United States, the response to
ICZM in Europe is largely fragmentédf Based on an evaluation conducted in 2006, no
country has implemented an ICZM national strategy pgompted by EU ICZM
recommendatio** In seven countries, namely: Finland, Germany, &)aRortugal,
Spain, Romania, and United Kingdom the implemeotatif a national ICZM strategy is
pending®® In six further countries, namely: Belgium, CypruBrance, Greece,
Netherlands, and Slovenia documents consideredgawatent to a national ICZM
strategy has been developed, or coastal managestnatgtgies have become and integral
part of its spatial planning proces$&Sin eleven countries, namely: Bulgaria, Croatia,
Denmark, Estonia, Ireland, Italy, Latvia, Lithugnfoland, Sweden, and Turkey no
ICZM equivalent policies are in advanced staggsreparation only fragmented tools are
in place to address coastal isst/ésTo some extent, even though no ICZM programmes
are implemented in some European countries (fomela Sweden§!® the traditional
approach to coastal management and planning has bewy successful from an
environmental conservation standpdthtThus, the need to introduce ICZM approaches
to planning may not be considered a priority in 8&ve at least not from the
environmental point of view’° Finally, the ICZM evaluation team of has recomnezhd
the approach to solve coastal degradation and mesaiepletion should be based on
regional seas approach which is argued to be tt# efi@ctive method of governance for
the European coastal ar€as.The ICZM approach encourages cross-border cotpera

it makes good sense for countries sharing a coasith the same sea to make efforts to

313 |
Ibid
314 Rupprecht Consult-Forschung Beratung GmbH, Intesnal Ocean Institute, Evaluation of Integrated
Coastal Zone Management (ICZM) in Europe Final Red® August 2006, Executive summary, p 9
315 |bid
316 Ibid
317 Ibid
318 The coastal governance in Sweden is very cengihliiving only very limited room for regional and
local initiatives that goes beyond the relativelycs national regulation.
319 http://ec.europa.eu/environment/iczm/evaluatiamicnational_reporting_sweden.htm
320 i
Ibid
321 Rupprecht consult-Forschung Beratung GmbH, Intesnat Ocean Institute, Evaluation of integrated
Coastal Zone Management in Europe, Final ReporAudgust 2006
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coordinate their activities. These regional sea&umnope include the Baltic sé%, the
North Sea” the Atlantic3?* the Mediterranean sé&,and the Black Se&°

45 Marine Conservation

The framework for marine conservation areas in geiis based on the Habitat Directive
(1992)3?" A coherent European ecological network of spemiahs of conservation this
includes the conservation to marine environmene approach of this Habitat Directive
is based on bio-geographical regions. Under theitbtlaDirective, Natura 2000 sites,
sites with high conservation interest in the Eussp&nion are selected. The purpose of
this Natura 2000 network is to prevent reductiomatural habitats and to protect animal

and plants from extinctioff> Natura 2000 sites are selected on the basis ettsel

322 Helsinki Commission (Helcom) works to protect timarine environment of the Baltic Sea from all
sources of pollution through intergovernmental peration between Denmark, Estonia, The European
Community, Finland, Germany, Latvia, Lithuania, &a , Russia and Sweden. Helcom is the governing
body of the “Convention on the Protection of therida Environment of the Baltic Sea Area.” In adufitj
Helcom Baltic Sea Action Plan (BSPA) is an ambisiguogramme to restore the good ecological stétus o
the Baltic marine environment by 2021. sedttp://www.helcom.fi/helcom/en_GB/aboutus/
http://www.helcom.fi/BSAP/en_GB/intro/

323 OSPAR is the mechanism by which fifteen Governmesft the western coasts and catchments of
Europe together with the European Community codpexaprotect the marine environment of the North
East Atlantic including the North Sea. The fifteBovernments are Belgium, Denmark, Finland, France,
Germany, Iceland, Ireland, Luxembourg, The Netmel$a Norway, Portugal, Spain, Sweden, Switzerland
and United Kingdom.

See:http://www.ospar.org/content/content.asp?menu=00002000000 000000 000000

324 The North—East Atlantic under OSPAR include: RagidArtic Waters, Region Il Greater North Sea,
Region lll, Celtic Seas, Region IV Bay of Biscaydbherian coast, Region V Wider Atlantic.
See:http://www.ospar.org/content/content.asp?menu=0258000000 000000 000000

32% protocol on Integrated Coastal Zone ManagemettiénMediterranean was signed in Madrid on 21
January 2008 at the Conference of the Plenipotéadiaon the Integrated Coastal Zone Management
Protocol. The contracting parties to this protagainely: European Community, Albania, Algeria, Basni
and Herzegovina, Croatia, Cyprus, Egypt, FranceeGe, Israel, Italy, Lebanon, Lybia, Malta, Monaco,
Montenegro, Morocco, Slovenia, Spain, Syria, Tumisi and Turkey.
http://ec.europa.eu/world/agreements/prepareCresati€s\Workspace/treatiesGeneralData.do?step=0&red
irect=true&treatyld=7405

326 There are several Regional organizations in Blazk $hese include: Black Sea Economic Cooperation
(BSEC), GUAM organization for Democracy and Econoibéevelopment, Community of Democratic
Choice (CDC), and Black Sea Forum for Partnership@ialogue (BSF)kee:
http://en.wikipedia.org/wiki/Black Sea

327 Council Directive 92/43/EEC of 21 May 1992 on tlwmservation of natural habitats and of wild fauna
and flora (OJ L 206, 22.7.1992,P.7)

328 Jorid Hammersland, Swedish Environment Protecigency, 22 November 2007

108



national lists proposed by Member States. The $itea designated by the European
Union as Special Areas of Conservation. For exampileeden has listed some 275
marine Natura 2000 sites. However, only a smallpprtion has sufficient marine
protection as MPA? In this Natura 2000 network all activities thahdzave significant
impact on the listed habitat has to apply for pssmin, even if the activity is situated
outside the boarder of the Natura 2000 iteAll sites shall have a management plan for
obtaining favourable conservation stattisBelow is a map showing distribution of the
marine Natura 2000 sites in Sweden most this mamamservation areas are located in

coastal areas.

Maps 4.1 Sweden Marine Natura 2616

Source: Swedish Environment Protection Agency

329 |pid
330 |pid
331 |bid
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Besides the Habitat Directive initiated by the Eble conservation of marine areas in
Europe is also based on the regional initiativer éxample, in the Baltic Sea, and North
Sea. In the Baltic Sea there is the Helsinki Cossion (Helcom Regional
Convention}*? and the Oslo and Paris Commissions (OSPAR regi®aavention** for
North East Atlantic (Arctic Waters, Greater Nortba$ Celtic seas, Bay of Biscay and
Liberian coast, and wider Atlantic). Both HELCOMMa@®SPAR conventions regulated
marine protection issue by aiming to establishing@esentative ecologically coherent
and well managed network of Marine Protected Aregs2010 in Baltic Baltic Sea
Protected Area (BSPA) and North East Atlaritit.

There are strengths and weaknesses in both HELCA&WMCGEPAR conventions. The
strengths it lies in that international politicalnemitment, regional representative system
and common assessment and common guidelines aadact® On the other hand, the
weaknesses lie in that it is not legally bindingis¢ation and there is no national
implementation and criteria and guidelines areatwtys adjusted to national legislation
and management of organizatibA. However, some pointed out that these two
conventions are an important driver for better marprotectio’>’ Thus, all EU
recommendations and regional conventions are omlyed to more and better
management of marine areas, the important aspebeislomestic implementation and
legislation. Below is the map of Baltic Sea Prt#dcAreas. Note that the network of

marine of marine and coastal Baltic Sea Protectedsis not fully implemented® In

332 Helsinki Commission works to protect the marine immment of the Baltic Sea from all sources of
pollution through intergovernmental cooperationwssn Denmark, Estonia, the European Community,
Finland, Germany, Latvia, Lithuania, Poland, Russid Sweden

333 OSPAR is the mechanism by which fifteen governmeftWestern coasts and catchments of Europe
together with the European Community cooperatertiept the marine environment of the North East
Atlantic. It started in 1972 with the Oslo convemtiagainst dumping.

334 hitp://www.helcom.fiiBSAP/en_GB/intrp/
http://www.ospar.org/content/content.asp?menu=0828000011 000000 000000

335 Jorid Hammersland, Op cit, p80

336 |bid

337 |bid

338 http://lwww.helcom.fi/lenvironment2/biodiv/en_GB/iot
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many cases, the contacting parties have not yetageshto demarcate Baltic Sea

Protected Areas (BSPAS) or prepare management.pfans

Map 4.2 Baltic Sea Protected Area (BSPA)

P Baitic Sea Protected Area
Proposed BSPA

TerritorialWaters
EEZ

Finland

Russia

Norway

Sweden

Lithuania

ussia

Belarus

EHELCOM 2008

Source: HELCOM, 2008

One of the efforts of the EU in addressing the idédj fisheries stocks (for example cod
species) is through the Common Fisheries PolicyPlCEommon Fisheries policy was
entered into force in 2003, with the objective ohservation and sustainable exploitation

of fisheries resources. According to the basic legn before the end of 2012 the

%3 |bid
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Commission shall report to the European Parliaraedtthe Council on the operation of
CFP with respect to conservation and sustainapiitjustment of fishing capacity as
well as rules on access to waters and resodt&@he CFP has some guided principles of
good governance which include broad involvemenstakeholders at all stages of the
policy from conception to implementation. Howeveome argue that the EU CFP has
been a dismissal failure because thousand of tooinkesh are dumped over board every
year due to lack of discard regulatif The Commission have vision of the CFP 2020 is
namely: to have the fishing industry is economicalbble, overfishing is a thing of the
past, stock have been revived and the policy s déapensive and manageable. However
some argue that this vision is far from reality doethe current situation in Europe
characterized by overfishing, economic instabilityer-sized fleet, massive subsidies
and falling catche?

4.3 The United States

4.3.1 Overview of ICZM in the United States

Coastal management initiative in the United Statsted much older than in the
European Union. In 1972 the Federal GovernmenttedaCoastal Zone Management
Act (CZMA), which establish collaborative and volary Federal-State coastal zone

management program. Section 302 prscribe:

The key to more effective protection and use oflland water resources
of coastal zone is to encourage the States to igretioceir full authority
over the lands and waters by assisting the Stateooperation with
Federal and local Government and other vitally reges in developing
land and water use programs for the coastal zamduding unified
policies, criteria, standards, methods, and preseks dealing with land
and water use decision more than local significance

349 Gunilla Creig, review of the Common Fisheries 8pl2008
341 http://euobserver.com/7/2898FU fish decision should taken closer to home]l1.2009
342 hitp://euobserver.com/7/2898%U fish decision should taken closer to homel1.2009
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This legislation is considered to be the earliegidlation on the management of marine
and coastal resources. The spirit of ICZM in CZNMAlies in on the Congressional
declaration of policy to encourage coordination @oedperation with and among the
appropriate Federal, State and local agencies dindtakeholders®® In addition,
Congress also encouraged the participation andecatipn of the publi¢?* State, local
Government, interstate and Federal ageri¢fad/hile it is difficult to assess and evaluate
the outcomes, based on the persistence and broatiadat State level, the US Coastal
Zone Management programme is generally acknowletigérive been a succés At
present 29 States including States bordering treatGrakes and five territories have
developed or developing coastal management progwerith together cover more than
99 % of the nations’s coast lif&. This can be contrasted to the response of member
States of the European Union which still remaigédy fragmented. The Federal CZMA
was passes to preserve, protect, develop and vgosssble to restore and enhance the

resources of the nation’s coastal zone for thisamteeding generatiSff

The CZMP scheme is voluntarily, where the State #ardtories are provided with

technical*® and financial support to implement national pelicfor coastal areas through
the development and implementation of coastal mamagt programs. Even though this
initiative is voluntary, it has encouraged the &ato implement the program because
there are two powerful incentives namely: the pmn of Federal grants (on the cost

share basid}° and the Federal consistency provision.

34316 U.S.C 1452 Congressional Declaration of Pogction 303 (5) CZMA

344 Pyblic participation include the use of public ines, and opportunities for comment, nomination
procedures, public hearings, technical and findrasistance, public education and other means

4% Section 303 (4) CZMA

346 Sarah, Humphregt al, op cit, p275

37 bid

38CZMA, 16 U.S.C.A 1451-1464

349 Technical support include assistance in develogimdjnance and regulations, technical guidance,
modeling to predict and assess the effectivenessush measures, training, financial incentives,
demonstration projects and other innovations togetacoastal water quality and designated uses

350 Section 305 CZMA
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The CZMP initiative was undertaken in response thacern from Congressional
findings regarding the loss of living marine resms, wildlife, nutrient rich areas,
permanent and adverse changes to ecological systlemi®asing open space for public
use and shore line erosidhand inadequacy in existing program at State acal levels

to ensure protection and wise {&&With this CZMA the involvement of the Federal
Government which was previously limited to navigatiand coastal defense has now
increased. The State has the authority to manpge three nautical miles from shore
and the remaining 197 miles is managed exclusibglyhe Federal Government. With
CZMA, the Federal Government extended is role wteuting the coastal waters which
had been has exclusively managed by the State. Cgiddides federal funds to States
to manage their coastal areas in accordance wiseteof federal guidelin€s? The
CZMA does not mandate state participation but rathakes States an off&f The
benefits of this cooperative and contractual felderalie not only in protecting the

individual State but also the entire nation’s cabzbne>>®

It is interesting to see how the incentives work. qualify for Federal funds the State

must meet the requirements set out in the CZ¥Ahis serves incentives and regulates

351 Section 307 CZMA. This consistency provision akotie State to have voice in activities outside the
state territory, but may affect the State’s coaztale.

35216 U.SC 1451, Congressional finding, Preamble@e&02, CZMA

%53 Stratton Commission, 1969

354 John Duff, The Coastal Zone Management Act, Revpreeemption or contractual federalism, Ocean
and Coastal Law Journal, 2001, p1

3% |bid

%% |bid

357 16 U.S.C 1545 submittal of State program for apgko Section 305 Any coastal state which has
completed the development of its management progaatli submit such program to the Secretary for
review and approval pursuant to section 306 of Aus. 16 U.S.C 1455, Administrative Grants SectBn
16 U.SC 1455 (dMandatory adoption of State Management prograntdasstal zoneBefore approving a
management program submitted by a coastal steeSecretary shall find the following: the stats h
developed and adopted a management program faod#stal zone in accordance with the rules and
regulations promulgated by relevant Federal Agemcletate Agencies, local governments, regional
organizations, port authorities and other inteckgiarties and individuals, public and private, whis
adequate to carry out the purposes of this Act ienconsistent with the policy declared in sett8®3 of
this Act. The management program includes eachhef following required program elements: an
identification of the boundaries of the coastal e@ubject to the management program; a definition o
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the state program. The State should demonstrate ttiea funds would be used
appropriately to develop coastal management prograind to qualify for
implementation assistance the State programs grered to have met the approval of
Federal Office of Ocean and Coastal Resources Mamet (OCRM)>® The approval

is based on conformity with national policies anldnp®® The Federal consistency
provision set out in section 307 emphasizes coatitin and cooperation between federal
and State level¥° It stated that:

Each Federal Agency activity within or outside tbeastal zone that

affects any land or water use or natural resoufdeencoastal zone shall
be carried out in a manner in which is consistemthe maximum extent

practicable with the enforceable policies of app\State management
programs. A federal agency activity shall be subjecthis paragraph

unless it is subject to paragraph (2) or (3).

The CZMA is dynamic and evolved: In 1980, there wasamendment to the CZMA:
the Coastal Zone Management Improvement Act. This r&quired all participating
States to address nine specified areas of natiioteaest, namely:

* Natural resources protection,

* Hazard management,

» Sitting of major facilities,

* Public access,

» Urban waterfront and port development,
» Simplification of decision procedures,

* Intergovernmental coordination,

» Public participation

Living marine resources conservatin.

what constitute permissible land uses and wates wgthin the coastal zone which have a direct and
significant impact on the coastal waters

35816 USC 1456 (d) Application of local Governmernts Federal assistance, relationship activities with
approved management programs, 16 USC 1453(6a) CAMA972

3916 U.SC 1455 (dLZMA Act 1972, See also: Sarah Humphregt al, op cit, p276

36016 U.SC 1456 (C), Consistency of Federal activitiéh State management programs, Presidential
exemption and certificatio€@ZMA Act 1972

361 |bid
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In 1990, other amendments were made to the CZMAngdrbastal wetland management
and protection, natural hazards management, inguthe potential of sea level rise;
public access improvements, reduction of marinaigdebhssessment of cumulative and
secondary impacts of coastal development, specg&l smanagement planning, ocean

resources planning, and siting of coastal energygavernment facilitie3%?

Even though, the CZMP is considered successfulthmre are still shortcomings in the
US approach. The most notable of which is the laickverall national perspective or
vision. It is pointed out the policy is fragmentadd dispersed over several different
Federal Agencies and Departments. There is no esifgideral agency in charge of
implementing all different programs and laws andcoonprehensive, unified national

coast management plan or program.

4.3.2 Marine Conservation
There are several legislations regulating marin@seovation. These include the
conservation of fisheries resources, namely:

« Magnuson-Stevens Fishery Conservation and Managemen 1976° and
revised in 1999 by Sustainable Fisheries Act (S&AJ revised again in 2006 by
the Congress with “Fisheries Conservation and Mamemt Amendments of
2006;”

* Marine Mammal Protection Act;

* The Endangered Species Act;

* The Coastal Zone Management Act; and

* The National Marine Sanctuaries Act.

%2 Ipid

363 Beatley Tet al, An Introduction to Coastal Zone Management, Wagioin DC, Island Press, 1994

364 The Magnuson Act is the principal law governing imarfisheries in the United States. It was oridinal
adopted to extend control of the US waters to 28@tinal miles in the ocean and to phasing out fprei
fishing activities within this zone; to prevent ofighing, especially by foreign fleets; to alloweth
overfished to recover; and to conserve and marisigerfes resources.
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The National Marine Sanctuaries Program was crestetd72 as part of the Marine

Protection, Research and Sanctuaries Act. The parpbthe program is:

To identify marine areas of special national oeingational significance
due to their resources or human use values andotode authority for
comprehensive conservation and management of swehs awhere
existing regulatory authority is inadequate to assiwcoordinated
conservation and manageméht.

This act particularly identifies the importance ofaintaining and restoring living
resources by providing places for species that mtem® these marine areas to survive
and propagate. Designation of marine areas astusagicdoes not prohibit all
development, but requires special use permits fthen Department of Commerce to
authorize specific activities that are compatiblghvthe purpose of the sanctuary. At
first, the sanctuary program was a slow to stadittzed relatively small designated areas.
Eight sanctuaries were established in the firsspff& Criticism served to improve the
second phase both in terms of areas and new andg®iaent approaches based on

ecosystem approach’

Millions of coastal acres have been designatedcéorservation by various levels of
government. There are several programs at ther&letivel that are conducted to
conserve the marine environment. The National GOceaand Atmospheric

Administration (NOAA) is one of federal agenciesharized to develop and implement

marine protected areas through several programsAAN@anages thirteen marine

%% Donna R Christiet al, Coastal and Ocean Management Law, West Grouy9, 199

366 The USS Monitor, Key Largo and Looe Key Off Floridaray's Reef off Georgia, the Channel Island,
Gulf of Farallones and Cordell Banks in Califorraad the Fagatele Bay in the American Samoa

%7 The second phase marine sanctuaries are the &l#ys, Monterey Bay, Stellwagen Bank, the
Hawaiian Islands Humpack whale, the Flower GardemkB and the Olympic Coast national marine
sanctuaries
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protected areas as part of its National Marine Smmnies Program®® The agency also
manages a variety of fishery zones and area clgsiareprotect critical habitat for
threatened or endangered spetiéghe Department of the Interior (DOI), through the
National Park Service (NPS), NPS manages the NatiBark systems, which include
national parks, monuments and preserve in oceams.afhe U.S. Fish and Wildlife
Service (USFWS) is also authorized to create anthige marine protected areas and the

US Environmental protection Agency’s (EPA’s) Natibistuary Programi’®

Again the conflicting interest and controversy i@rine protected areas stem from the
impacts their restrictions can have on stakeholdetsonly in Indonesia but also in the
United States and the European Union. There arayalywros and cons to establishing
marine protected areas. Some recognize the benafits some are oppose their
establishment due to limitation of activities irethreas. In order to reduce the potential
of such conflicts when designing and implementiragine protected areas, the approach
of the United States is to engage all regional lacdl stakeholders to build support for
the proposed protected area and to ensure comeliaith the restrictions it may
impose®* The U.S commission on Ocean Policy thus recomnetite Regional Ocean
Councils or other appropriate regional entitiespudti actively solicit stakeholder

participation and lead the design and implemematfamarine protected are¥s.

It is interesting to note here the success of tbeda Keys National Marine Sanctuary,
which may provide good examples to draw from in tise of the ecosystem based
approach and integrated management. The Floridaomét Keys National Marine

Sanctuary is managed by the National Ocean Sewicthe National Oceanic and

368 http://sanctuaries.noaa.gov/about/fags/welcome.html

369 Governors’Draft, Preliminary Report of the U.S Coission on Ocean Policy, Washington DC, April
2004 seehttp://oceancommission.gov/documents/prelimrepattame. htmi#full

37%bid, Chapter 11, p126

371 |bid

372 |bid, Chapter 6 Coordinating Management in Fedéfater, p 69
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Atmospheric Administration (NOAA) in the United &a Department of Commerce and
managed with co-trustee partnership with the Stht€lorida. This marine sanctuary is
rich in marine biodiversity including sea grass dwas, mangrove islands and extensive
living coral reefs. These marine environments re@me extensive conservation,
recreational, commercial, ecological, historicakearch, educational, and aesthetic value
that give the area national significarié®.The establishment of the Florida Marine
Sanctuary was pursuant to the Law the Florida Mati&eys National Marine Sanctuary
and Protection Act (FNKMS Act) of November 1990.eTtlesignated marine sanctuary
encloses about 9,600 square km of coastal watareTare almost 22 local, State and

federal jurisdictions who share authority in they&e

Problem emerged when land-based sources of pallaifected the coral reefs in the
marine sanctuary located off shore. There is emiddhat the water quality is declining
and affecting the health of the coral reef and tleosnmercially and recreational
resources. The source of pollution is storm wataroff containing heavy metals,
fertilizer and insecticides. To eliminate this #@rdrom outside the marine sanctuary
boundary, an ecosystem approach has to be impledi€ft The FKNMS called the for
the Secretary of Commerce in consultation with appate Federal, State and local
Government authorities and with a Sanctuary Adyis@ouncil to develop a
comprehensive management plan. A-23 member Advi€omyncil was selected by the
Governor of Florida and the Secretary of Commefte sanctuary called the public to
be part of planning process through numerous putickshops. The development of
final management plan took six years to be utilizedparallel to that there is Water
Quality Protection program and South Florida ectesysRestoration program.

373 Billy D, Causey, D, Ecosystem management: An egdeapproach when establishing network of
marine zones, pl seetp://oceancommission.gov/meetings/feb_22 02/cassatement.pdf

374 Billy, Causey, D, Ecosystem management: An esslempiproach when establishing network of marine
zones sedttp://oceancommission.gov/meetings/feb 22 02/cawstatement.pdf
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The lesson that can be learned from this ecosyapgroach is that conservation should
be based on natural and physical processes noolditgd boundaries and jurisdictional
and administrative barriers should be eliminatedragh as possibf&> Management
plan development and implementation should invalldevels of Government in the
planning process. In addition, it is essential iadg socio economic information into the

planning process and utilize marine zoning as httominimize the user conflicts®

44VIETNAM

4.4.1 Overview of ICZM in Vietnam

Vietnam has a coastline that extends 3,440 km trenChinese border in the north to the
frontier with Cambodia in the Gulf of Thailand.has similar problems to Indonesia on a
number of environmental and resources problemenctiastal areas. These include loss
of biodiversity, degradation of the marine ecosystéand-based pollution, overfishing
and conflict userd’’ Before 2007 the seas and island management opedagnd was
fragmented due to sectoral approach to this devetop. There was no ICZM
program®’® In 2007, the government enacted the strategyiethem Seas toward 2020
with the requirement to establish a powerful Goweental organization to coordinate
cross-sectoral activities in sea and islands. detrAdministration of Seas and Islands
(VASI) was established by the Decree No 25/2008@signed by the Prime Minister
with the merger of the existing institutions belaongMinistry of Natural Resources and
Environment (MONRE). The establishment of this newtitutional framework to
coordinate sea and island management was becarsevikre problems and difficulties
in the management of these resources: uncleas anlé responsibilities of institutions in

local government in managing coastal areas and seasooperation of different sectors

375 Causey statement, Ecosystem Management: An esisgppiroach when establishing a network of
marine zone

37° Ipid

377Ca, Vu Tant, Integrated governance Policy and csestor coordination of coasts and seas in Vietnam,
Presentation in “Marine management and good goweman practice”, SIDA, Vietham, 5-9 October 2009
378 Nagothu Udaya Sekar, Integrated Coastal Zone Mamagt in Vietnam: Present potentials and future
challenges, Ocean and Coastal Management 48 (3035827, 2005
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was difficult, the management of natural resoui@ed environment protection was not
effective and conflict between different existedensd’® The function of this new
institution is to advise and assist the MinisteMNaitural Resources and Environment of
Vietham (MONRE) in the implementation of an integdh governance of seas and
islands. MONRE is in charge, in cooperation witthest ministries, sectors, and
provincial authorities to make and implement pldos natural resource use and
environmental protection for the Prime Ministerppeoval®*® Planning period is 10
years, 20 years with a 5 year assessment inténvatdition other ministries, sectors and
provincial authorities must implement approved @ad make their own plan and submit
to MONRE for processing before submitting to thenter Minister. With this new
institution acting as cross-sector coordinatior ttaditional sector by sector approach
with large autonomous institutions (fisheries, agjture, tourism, development) has
become a thing of the past. However, accordineputy Director of VASI, current
capacity of VASI is not suitable for its missiondeveloping institutions, planning, and
elaborating policy and legislatidf* There is however an improvement in marine and
coastal resources management in Vietham. This msodstrated by the adoption of
several principles of ICZM by the government. Thieedude integrated, cross-sector and
cross-regional management of natural resourcedeqiron of the environment, and
harmonization of the interest of different stakeleos in the use of natural resourt®s.
The principles of ICZM are also codified in the higsies laws, but the actual
implementation of this legislation has not yet miatzed3** The development toward

ICZM framework in Vietnam is following a similar gaas in Indonesia with the create

379 Ca, Vu Tanth, Integrated Government Policy ands€sector Coordination of Coasts and Seas in

;gioetnam, Marine Management and Good GovernancdiBeacaining, SIDA, Vietnam, 5-9 October, 2009
Ibid

31 Minutes of ISGE Policy dialogue platform, 2009,

http://www.isge.monre.gov.vn/download/dialogue_adgydVorkshop_17.3.2009/Minute_Meeting.17.03.2

009_en.pdf
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383 Bui Thi Thu Hien, Role of ICM in MPA managementa lbng Bay WHA case study, Marine

management and good governance in practice traiiggtober 2009
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on of a body or the appointment of an existing btwdgoordinate cross-sectoral activities

in the management of marine and coastal resources.

45.2 MarineConservation

Recently there has been a trend toward the edtat#ist of MPAs in Vietham based on
ICZM and ecosystem approaches and the establishofeat network of MPAs, for
example in North Tonkin Archipelago. The two ndighing provinces of Quang Ninh
and Hai Pong share management responsibility tiwamutgthe North Tonkin coastal
region of Vietnam from Hai Pong to the border withina. The coastal area lies in the
dynamic Hai Pong-Quang Ninh Hanoi development glianlt consists of 2000 islands
and islets most of limestone and representing hagtonal conservation valu&¥. There

are several protected areas in the North Tonkiri @glon, namely:

* Ha Long Bay World Heritage Site (WHS),
» Cat Ba Biosphere reserve,

» Cat Ba National Park (MPA),

» Bai Tu long National Parks (MPA),

* Dao Tran MPA,

* Dao Co To MPA,

* Bach Long Vi MPA.

% Ibid
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Below is the map of North Tonkin Gulf and marinetected area in the region and

network of 15 MPAs in Vietnam.

Map 4.3 North Tonkin Gulf
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Map 4.4 Network of MPA in Vietham
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The ICZM approach to MPA management was adoptedtalube significant impacts

from human activities outside the boundaries of BeA, for example, land-based
activities, aquaculture, tourism, agriculture, urb@development, port development and
maintenance (dredging and dredged material dispat is argued that MPAs can not
be managed effectively in isolation from their sumdings in the coastal zone. This
argument is based on the lesson learned from theageanent of the Nha Trang Bay
MPA and the Ha long Bay World Heritage Sites. [esthe high conservation potential
of the Ha Long Bay World Natural Heritage site, ttewelopment of the mainland and
coastal zone are strongly increasing and have fgignt impacts no the bay. For

example, approximately 30 % of the sewage from é@sus Ha long City and on the

%% |bid
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coastal zone discharge into drainage channelsepiicstanks. The source of pollution in
Ha Long Bay is not only domestic waste but alsagtdal waste, coal mining activities,
commercial waste water and livestock wabfeThe coastal areas in Ha Long Bay have
multi use and to some extent this has create cbr#inong the users. The Ha Long Bay
is significant economic development zone with ecoieactivities such as sea ports, coal
mining industry, the development of aquaculture avehr shore fishing, and the
development of tourism. In addition, in the areaH# Long Bay there is a coastal
community named Hung Tang of which half of the gapan lives in a floating fishing
village in the core zone of the natural heritade.Sthe community’s main activities are
fishing, aquaculture, coral exploitation, tourisndaransportation. With this multi-use of
the marine and coastal areas in the Ha Long Bayetls absolutely needed to balance
between economic development, social issues aritcbenvent. The primary challenge of
managing Ha Long Bay is to conserve the area igioal integrity and unique cultural
value while providing an international standard asuring that tourism activities
benefit local$®’ It is worth noting that in Vietham every World ttage Site is managed
at the local level by the province in which the gedy is located on behalf of the State.
In regard to the management of Ha Long Bay, the Udag Bay Management
Department (HLBMD) was established by the QuandNirovincial PC Decision 2796-
QD/UB of 9" Dec 1995. HLBMD is responsible for the managemenbtection and
conservation of world cultural and natural heritaged to promote education and
awareness of heritage values among local commaifieOn the management side
HLBMD is not alone as it collaborates with othelexant agencies such as Ha Long
City, Cam Pham Provincial Town, Von Don District,aNhe Police, Department of
Natural Resources and Environment (DONRE), Departroé Agricultural and Rural
Development (DARD), Department of Trade (DOT), p@gment of Cultural and

386 |pid
387 |bid
388 [bid
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Information (DOCI), and other agenci&.Several actions have been undertaken in the

NTA region which are consistent with the ICZM apgeh:

» Establish an NTA ICM coordination council/network,

* Signed inter-provinces governance agreement,

» Develop action plan for the ICM framework with timvolvement of stakeholders
namely: coal mining sector, existing and expectedustries, national parks,
world heritage sites, marine protected areas, bergpreserve, seaport and ship
building industry, tourism sector, fisheries sectagriculture and rural
development, construction sector, scientific redearinstitution, coastal

communities, provincial people communities and NGOs

The lesson learned from Vietnam is that shoulddiedhis to incorporate MPAs into the
broader framework of ICZM. Planning of individualMAs should be participatory and

integrated within broader spatial management.

4.6 Similaritiesand Differences

After analyzing the problems and approaches tomaaand coastal management in the
European Union, the United States and Vietnang worth to note the similarities and
difference in their approaches to address the prablof marine and coastal degradation,
resource depletion, and conflict amongst userserdis a similarity in the recognition
and use of ICZM approach to address those issuem Eough, to some extent the
response of member States to the EU’s recommemdatidCZM is largely fragmented.
The other similarity is the recognition of the innfamce of the ecosystem based approach
on the conservation of marine and coastal resouhcgle EU for example the regional-
based approach HELCOM (Baltic Sea) and OSPAR Cdiore(North East Atlantic sea)

have recognized and are applying the ecosystemdbagperoach in conservation of

%9 |bid
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marine ecosystem through collaboration and coojperabetween countries in the
regional sea (i.e. Baltic sea and North sea). Témsystem based approach is also
recognized in the EU Marine Strategy Framework @ive 2008:

By applying an ecosystem based approach to the geament of human

activities while enabling a sustainable use of megoods and services,

priority should be given to achieving or maintagpigood environmental

status in the Community’s marine environment, tontcwing its

protection and preservation and to preventing syuese deterioration.
The ecosystem based approach is taken into coasimerbecause, for example, the
Baltic Sea is semi closed, shallow, and brackishewaea with the problem of
eutrophication and water turnov&f. In addition, the Sea is very vulnerable to ship
discharge. The pollution in one region will consewly affect other regions. It is

unavoidable that there should be cooperation ahdbayation between States.

In the US ecosystem based approaches and integretedgement are also used in the
management of the Florida Keys National Marine 8ary to address the problem of
the pollution coming from outside the boundarieshef marine sanctuaries. In Vietnam,
the Nha Trang Bay MPA and the Ha long Bay World itdge Sites also ecosystem
based approaches and an integrated approach mahagement of MPAs to reduce the
pollution emanating from outside the boundariethefMPAs.

There is thus a recognition and acceptance thaettamls can be used in the context of
MPASs so as to ensure sustainable use, protectidrcanservation of marine biological
diversity and its ecosystems. In the European Urtioa recognition of MPA is clearly
stated in Marine Strategy Framework Directive stdteat “the establishment of marine

protected areas is an important contribution toabkievement of good environmental

390 See: http://www.unu.edu/unupress/unupbooks/uul5oe/uudibdem
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status under this Directivé®’ The establishment of MPAs for the European Unisn,
also pursued so as to fulfill its commitments te tWorld Summit on Sustainable
Development and the Convention on Biological Diitgr$? In the US, Marine Protected
Area is an umbrella term used for a wide range pir@aches to the US area based
conservation and managemétitin the USA there are different names for MPAs sash
sanctuaries, parks, preserves or natural &féddoreover, the establishment of MPA is
not only inside national jurisdiction but also ades national jurisdiction. OSPAR for
example, has agreed to establish a MPA beyondnatjarisdiction (ABNJ). OSPAR
2008 has agreed to take forward work seeking tabésh an OSPAR MPA for the
Charlie Gibbs Fracture Zone on the Mid Atlantic §ad>® The practice of is ranging
from multiple uses to restricted areas. It is gguped that the establishment of MPAs is
best managed through the ICZM approach. This iswmse to sometimes problems are
outside the boundaries of MPAs and effect the MR#elf, for example in the Florida
Keys Marine Sanctuary, Nha Trang Bay MPA, and tlzelldng Bay World Heritage
Sites in Vietnam. In addition, ICZM approaches aksguce conflict among stakeholders
in the designation of MPAs and generate supportnfrine stakeholders for the

compliance with rulse in effect within the MPAs.

While there are many similarities in the approatbsaddress marine and coastal
environment and resource degradation, there acedifferences in the approaches and
instruments for the management of marine and co@staurces. This is due to different
systems of governance in different regions. InEhk initiatives are based on treaties and

legal instruments of the EU come in three formsyutations3®® directives’®’ and

3910J L 164/19Directive 2008/56/EC (Marine strategy Framewdkective)

392.0J L 164/19, p 7Directive 2008/56/EC (Marine strategy Framewd@kective)

393 http://mpa.gov/pdf/helpful-resources/factsheatslficlass_system_1206.pdf

394 http://mpa.gov/pdf/helpful-resources/factsheetalficlass_system_1206.pdf

395 http://www.ospar.org/content/content.asp?menu=08@8000011_000000_000000

39€ Regulation is legislative act of the European Wnithich becomes immediately enforceable as law in
all member state simultaneously
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decisiond® which are legally binding. In regards to ICZM tbesition of the EU is only
to address this issue in a form of recommendatomiember States to implement ICZM
in their national legislations. This Recommendaisnot legally binding thus it is not an
obligation for member States to implement ICZM. sThistrument is not as strong as a
Directive. However, to address environment degradaissues and as a means of
conservation policy in the EU region, it enacted thabitat Directive (1992), Water
Framework Directive (2000) and the Marine Stratddjyective (2008). These three
Directives are connected and interrelated and geoebherent framework in achieving
environmental objectives. This is a reflection 6ZM, and a coherent framework is
shown by the integration of environmental conceamsl objectives in these three

Directives. The coherent legislative frameworkefiected in Marine strategy Directive:

In order to achieve those objectives, a transparedtcoherent legislative
framework is required. This framework should cdnite to coherence
between different policies and foster the integratof environmental
concern into other policies such as the Commonefist Policy, the
Common Agricultural Policy and other relevant Conmityi policies. The
legislative framework should provide overall franeetv for action and
enable the action taken to be coordinated, comsistaxd properly
integrated with action under other Community legfisin and international
agreement3®

In the United States, the approach to the conservaind management of ocean and
coastal resources is also different. It is basedalaborative and voluntary approaches
between the federal and the states. The US isistitdional republic comprising fifty

States and a Federal district. In the Americarerf@ldsystem there are three levels of
Government: Federal, State and local. The Statel lkeas the jurisdiction to manage 3

miles of the sea while the remaining 197 miles fafider the Federal jurisdiction.

397 Directive is legislative act of the European Uniehich require member States to achieve a particula
result without dictating the means of achieving rissult

398 Decision is legal instrument available to the Fean institutions for implementing community padi
with specific addresses. i.e. for the purpose afetition policy

%9 Directive 2008/56/EC
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However, the fact that activities on land are affethe sea and vice ver®4,but the
Federal government does not have the authorityaage 3 mile zone. Thus, with this
authority Federal Government may not adequatelteptd-ederal interest and State law
may be insufficient to protect the state coastahezdrom activities outside state
jurisdiction®®* To address these challenges, the CZMA providesamework for
cooperation through partnership contract arrangési&h These arrangements are
voluntarily, the are an offer from the federal tats levels. It is up to the State to accept
this contract or not. However, there are incentiwethis offer: first the CZMA provides
federal funds to the State to manage their coastals in accordance with a set of federal
guidelines’® Another incentive lies in the consistency prowisihich allow the State to
have a voice in activities that are outside of dtege territory but may affect the State’s
coastal zond” As the result in, 1999 29 States and five teig® entered into this
contractual partnership agreement on coastal mamageprogram which together cover
more than 99 percent of the nations’s coast ‘fRélhe greatest achievement of this
CZMA is the high level of participation of the Stat To date, the participation of States
has increased to 34 which are all creating codates and regulations to improve the

condition of and protect the wetlands, and addpesdic access and coastal hazdfs.

In Vietnam, the approach to ICZM is by establishingpowerful Governmental
organization to coordinate cross-sectoral actisiite the sea and islan®¥. It is very

similar to the Indonesian, the approach who appantinstitution as the lead agency to

%09 Jhon Duff, The Coastal Zone Management Act: Revpreemption or contractual federalism?, Ocean
and Coastal Law Journal, 2001, p1
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405 Sarah, Humphregt al, 2000

406 Dusty Crisler see: http://www.oso.tamucc.edu/cdasisler.pdf

407 Ca, Vu Tant, Integrated governance Policy and cses#or coordination of coasts and seas in Vietnam,
Presentation in “Marine management and good gowemin practice”, SIDA, Vietham, 5-9 October 2009

130



coordinate cross-sectoral activiti®8 Even though, it is not yet implemented as detsfils
the mechanism have not yet been enacted. The etifferis that Vietham establishes a
new institution while Indonesia appointed an ergtline ministry as the lead agency.
The establishment or strengthening of appropria@rdinating mechanism is actually
suggested in Agenda 21 which purposes that “eadstab State should consider
establishing, or where necessary strengtheningropppte coordinating mechanism
(such as a high level policy planning body) faegrated management and sustainable
development of coastal and marine areas and tbgaurces, at both national and local

levels”2%°

A table highlighting similarities and differencesthe management of marine and coastal
resources is presented below: the European UnenJhited States and Vietnam and

Indonesia.

Table 4.2 Similarities and Differences EU, ThetddiStates and Vietham

No The European Union| The United States Vietnam
Differences| «  Recommendatione Collaborative and ¢ Establishing new
Instruments EU on ICZM| voluntary approach institution as cross
or (not binding) between federal and sector
approaches «  Habitat Directive| —states. coordination
(Binding) * Incentives: federal funds
e Water and consistency
Framework provision
Directive
(Binding)
 Marine strategy
Framework
Directive
(Binding)
e Our common
Fisheries Policy

408 |t js mandated in law no 27/2007 on managemenbas$tal zone and Small Islands
409 Agenda 21, Chapter 17, para 17.6
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Similarities | «  Recognition of Integrated Coastal Zone Managemel@ZN!)
approach

* Recognition and application of ecosystem basedoagpr

* Recognition and acceptance of MPA (Marine Proteétezhs as tools
to ensure sustainable use of ocean and coastakceso

U7

4.7 Lesson learned for Indonesia

After examining approaches in the European Unibe, Wnited States, and Vietham,

there are lessons that can be learned from thpioaphes in management of marine and
coastal resources. It is not necessarily that tlaggeoaches from are all applicable to
other regions, one size does not fit all. One pesttice in other region can not simply

applicable to another region. There are differemcesilture, economics, politics and the

system of governance.

One aspect that can learn from other approach#wigapplication of ecosystem-based
approach in MPAs. This ecosystem-based approachots explicitly and clearly
mentioned and recognized under the current law H@2D7 on the management of
Coastal Zone and Small Islaff. In addition, the fisheries law does not mentiba t
ecosystem-based approach clearly. It just states fir the purpose of fisheries
management the conservation of the ecosystem willconducted™ There is no
definition of conservation of ecosystem. Accorditogthe US Fish Wildlife Service,
ecosystem is a geographic area including all thediorganisms (people, plants, animal

and microorganisni)®> The ecosystem approach is compreher8fvéccording to the

410 An ecosystem based approach requires attentioncésystem integrity, interagency cooperation
spatially explicit management measures, and timeseéata for multiple species and habitats. Tleeee
three dimensional of ecosystem based approachiaiecls include stakeholders, perspectives, andamm
goals, 2. consider the health and vitality of esteys into the indefinite future, and 3. Include thrger
landscape and connections among other landscape.

See: http://www.nmfs.noaa.gov/ocs/mafac/meetirif3205/mafac_rev_5th_7Finalwref.pdf

411 Article 13(1) the law no 31 /2004 on fisheries

412 http://www.fws.gov/ecosystems/

132



Convention on Biological Diversity (CBD) ecosysteapproach is a strategy for the
integrated management of land, water and livingueses that promotes conservation
and sustainable use in an equitable Waylowever, the most notable improvement is on
the law on the protection and management of the@mwent (No 32/2009). This law is
recognized the eco-region based approach whichore moncerned with the ecosystem
considerations and socio-economic rather ones ploéitical boundaries or jurisdiction.
Note that with the decentralization there is adrehpolitical boundaries and jurisdiction
over the management of marine and coastal resoufid@s has limited the conservation
of marine and coastal resource is due to boundariggisdiction issues, while the trend
in Europe, the United States and Vietnam is to ldgvenore regional conservation even
over boundaries of jurisdiction. With the recogmt of eco-region conservation has
moved from being limited to boundaries based onahwnomy law to beyond local

boundaries or jurisdictions.

Another lesson learned lies in the clarity of tiéharities, mandates and the relationship
between Federal and State levels in the manageshenhservation. For example, in the
United States the conservation at the local lesethe authority of the State level.
However, in order to protect Federal interest iat&8$ water the Federal level offers the
state cooperation with incentives: Federal funds@msistency provisions. It is different
in Indonesia as there is no clarity regarding thendates on authorities on managing
conservation. This is because in the 32 years aeation era, all the conservation was
managed and conducted by the central Governmenexample, national parks, marine
national parks are managed by the central Governmam though they are located in
the jurisdiction of the local Government authosti&Vith decentralization, conservation
becomes the authority of the local Government. H@wethere are challenges to
implement this mandate. First is the lack of theacdty of local Government. This is due

to long term centralization. Secondly is the ladk lacal Government budget for

13 http://Iwww.fws.gov/ecosystems/
14 http://www.gpa.unep.org/documents/ecosystem-basadagement_english.pdf
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conservation. In addition, the confusion begins mitie local Government also wants to
manage this conservation area in their areas wdnehalready managed by the central
Government. Thus, the United States model of a@stabf collaborative partnerships

with incentives between the Federal level and tte#geSevel has potential to improve
marine conservation in Indonesia. The problem & the central government may not
have the funds for this kind of incentive. But &t tend, collaborative partnerships
between the central Government, the local Goverhrand the local community is the

best solution for addressing the problems of thgratéation of the marine and coastal

resources in Indonesia.
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CHAPTER 5
CONCLUSIONS AND RECOMMENDATIONS

Coastal environment degradation, resources depletanflict of users are all common
problems in many countries and region includingolmekia, the United states, European
Union and Vietnam. One of the approaches to addresse issues is through shifting
from the traditional sectoral approach to Integtaf@»astal Zone Management (ICZM)
which has been suggested by Agenda 21. ICZM is ebwous for many countries, and
at this stage it still remains in infancy in Inderee Even though, to some extent there are
improvements in the good will of the Governmengestablish a coordination office for
cross-sectoral activities in coastal areas at #rdral and local levels. A coordination

office is one of the simplified programs of ICZM.

There are still many aspects that need to be ingatde integrate the management of
marine and coastal resources in Indonesia. Firghasharmonization of the laws and
legislation between sectoral laws (horizontal) &#etlveen central legislation and local
legislation (vertical). In ICZM, a coherent legisle framework is required because a
conflicting and incoherent legislative frameworkcesuses confusion and ambiguity and
creates unsustainable development. ICZM should d&ected in the legislative
framework that can contribute to coherence betwdiffierent policies and foster the
integration of environmental concerns into otheligies**> The conflicting laws and
legislations between sectoral laws and betweenraleanhd local Government levels
remains a challenge to the implementation of ICZMridonesia. It is quiet difficult to
harmonize laws and legislation as many of the lags are drafted by sectoral
ministries which to some extent are sectoral mimisttend to maintain the sectoral

interest rather than national interest. Moreovelith wdecentralization the local

1% As it is suggested in Marine Strategy frameworkeBiive 2008
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Government has the authority to enact law whiamay or may not be coherent with the
central legislation. Thus, there should be a meishato resolve these overlapping and
conflicting legislative issues. For example, thevimcial level can revoke the municipal

legislation that is not coherent with central anovincial legislation.

Secondly, strengthening collaborate on and patimEsetween the central Government
and local Government in the management of conservadf marine and coastal
resources. To some extent, the devolution of coatien authority to local Government
is halfhearted in its implementation. The centrav&nment still manages conservation
area located in local jurisdiction. In additionchaof capacity and funds of local
Governments to implement this mandate has negamgacts on the conservation
efforts. The US model of a voluntary collaborataygproach with incentives (funds and
technical assistance) is a good example of how erwason is conducted through
partnerships between Federal and State Governmidrésadvantage of this collaborative
partnership approach is that there are standarpléedpn the management of coastal
areas. In order to get the funds, the State mustigetheir coastal areas in accordance
with a set of Federal guidelines. Through the amif application this standards and
guidelines, it will increase the protection of rwtly individual local coastal areas but

also whole coastal zone of the entire of the nation

Third, is the improvement of public participation decision making. ICZM should
include all stakeholders, including local commuastiin the planning, implementation
and monitoring. As a matter of fact, the publictiggpation in Indonesia still weak. This
remains a challenge to the implementation of ICAMaddition, to some extent there is a
view from scholars and academics that the leg@siatand policy on the management of
marine and coastal resources favours of privatseather than the well being of local
communities. For example, concession rights, trdisheries cluster policy. This is
absolutely contradicts the purpose of many legatat which is to benefit local people
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and to advance their livelihood. In addition, inveanment governance civil society has
the right to access natural resources and part&ipadecision-making. Thus, the policy
makers should bear in mind the interest of thellooenmunities and local fisherman in

making policy. In addition, the Government shouldoataken into consideration

traditional knowledge in making decision regardmgnagement of marine and coastal
resources. Traditional knowledge is usually richthwsustainable practices and can
beneficial as supplement to scientific informatiém,help monitor the resources and to

improve overall managemett

In regard to conservation, the current legislativemiework provides somewhat a
framework for the conservation efforts of the cahtGovernment and the local
Governments.  However, weaknesses include a lacka o€lear basis for the
implementation of ecosystem based-approach. Basethe experience in the United
States, the European Union, and Vietnam ecosyssmmdsapproaches are tools that can
be used to manage MPAs effectively. In additiore turrent legislation does not
accommodate community based coastal managementwhidact, has significantly
increased at the community level. These initiagiabsolutely need the recognition in the
legislative framework and support of the Governmémtterms of both funding and
technical assistance. This is because the comynbased coastal management will
result in increasing the ownership of local peapi¢heir coastal areas and also benefit

local people.

The conservation on marine and coastal resourcbasgally regulated under several
legislations namely the law no 5/1990, the law2i2007, the law no 31/2004 and the
law no 32/2009 and the law no 32/2004. To somergxhese legislations conflict with

each other on the ground with centralization (lanbfL990) and decentralization (law no

32/2004) conservation approach. In addition, tosflicting legislation also creates

416 Robert S Pomeroy,
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confusion and ambiguity with regard to which auites have the responsibility to
manage marine and coastal resources (mangrové reefa the Ministry of Forestry, the
Ministry of Marine Affairs and Fisheries, and Mitrg of Environment. The cooperation
of these three institutions is needed to ensurestisgainable use of marine and coastal
resources. For example, this cooperation is neéateelxample at the local level in the
permit approval process for activities which hawgniicant impacts on marine and
coastal areas, and for which the Marine Affairs dfisheries Ministry released the
permits but the Environment Ministry issues the EIA fact, the permit approval is

sometimes issued before the EIA has been conducted.

Regarding public participation, the current lediskaframework does not provide a clear
mechanism for public participation. Most of the aletegarding a public participation
mechanism is regulated through the sub-legislasoch as (Government or Ministerial
decrees). None of the main legislations includeittebr specify formal procedures for
public participation or complaints, for example:itten comments and submissions,
workshop, advocate planning, planning cell, charethediation and moderation. In
addition, the weakness of the current legislat®ithiat it does not specify the types of
policy and project-level decisions which requirelizi notice and commefit’ Most of
the legislation just regulates the general rightpublic participation. In addition, the
Indonesian Constitution does not explicitly guaeanthe right to public participation in
decision making’® In fact, public participation may lead to more itegacy, more

support, activation of local resources, and easiptementatiori™

® As matter of fact, the

difficulty of public participation is still foundn the local community. For example, based
on the interviews with fisherman in Bondalem Bdilis clear that there are difficulties as
to which authorities fishers could report masdmenb blast fishing in coastal areas.

Thus, in regard to public participation in the Bsies sector community based fisheries

417 UNESCO, World Water Assessment Programme, 2006
“18 UNESCO, World Water Assessment Programme, 2006
19 prof Muller, Public participation in planning artkvelopment, 2009
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management should be recognized explicitly by thevégment in the legislative
framework and the role of traditional knowledge wddoalso be consider in making
decisions in on fisheries. There should be detaitgulations governing community
based fisheries management or co-management (mmebetween local fishers and
Government). There is also a need for the recmgndf communal property rights over

marine resource®?

In regard to conflict management, the current lagen provides mechanisms for
conflict resolution both outside and inside thertsystem. However, to file a suit in the
court is costly and lengthy and the negotiatiortt@compensation sometimes also leads
to unsatisfactory results. In addition, to someepkt the overlapping laws and
legislations between sectoral and vertical lawsdnaated, or has the potential to create,
conflict. For example, the central and provincegdislation has set the coastal meadow to
100 meters for non development areas, while theicipah level set it at 25-50 meters. as
coastal meadow. This conflicting law is creatinghftiot in the community between
fisherman who have interests in the beach for theats, local people who need public
access to the beach, and the private sector whnteaiest to build villas near the beach
and to include beach as limited access. Thuse ther several aspects which need to be

address to reduce conflict of utilization of coharaas:

» Zoning (resources use designation) and marineagdénning.

* The harmonization between national, provincial, andnicipal level spatial
planning legislation and policy.

* The involvement of stakeholders includes local peopocal fisherman, and
business entity.

* The strengthening to the local community activeolmgment in planning,
implementation and monitoring of coastal management

420 Arif Satria, 2006

139



* To establish clear detailed mechanisms for communitolvement in decision
making processes.
» To improve coordination and cooperation betweengBuwent institutions at the

central, provincial and local levels.

Finally, in regard to institutional arrangementss good will of the Government to create
a coordination office and appoint a Ministry of Mea Affairs and Fisheries as the lead
agency for the cross-sector coordination of aeisiboth at the central and local levels
can boost and improve the implementation of ICZMowdver, to some extent, the
challenge remains where there is still sectoral legfoveen Government institutions. In
addition, with the enactment of law no 32/2009 ba protection of the environment,
there are two lead agencies in the management ahenand coastal resources: the
Ministry of Environment is appointed as the cooading institution that makes policy
and implement policy on marine and coastal envireminprotection and the Ministry of
Marine Affairs and Fisheries which is appointedesd institution based on the law no
27/2007 on Management of Coastal Zone and Smalhdisto coordinate activities in
coastal areas. Again cooperation between theséetwding agency on the protection and

conservation of marine and coastal environmene&xiad.
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