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1. BACKGROUND AND SCOPE OF THE MEETING

The forms of violence referred to as “harmful cultural or traditional practices” have been
addressed by the United Nations for many years. These forms of violence include female
genital mutilation, female infanticide and prenatal sex selection, child marriage, forced
marriage, dowry-related violence, acid attacks, so-called ‘“honour” crimes, and
maltreatment of widows. Earlier attention within the United Nations to these forms of
violence focused on their effects on the health of women and children, and on the
importance of marriage based on the full and free consent of the intending spouse. Since
the 1990s, they have been clearly acknowledged as forms of violence against women
constituting gender-based discrimination and a violation of women’s human rights.

States are obligated under a comprehensive international legal and policy framework to
enact, implement and monitor legislation on all forms of violence against women,
including “harmful cultural or traditional practices” (hereinafter “harmful practices”).
The international human rights treaty bodies, in particular the Committee on the
Elimination of Discrimination against Women, regularly call on States parties to adopt
legislation to eliminate “harmful practices”. Article 16(2) of the Convention on the
Elimination of All Forms of Discrimination against Women specifies that the betrothal
and the marriage of a child shall have no legal effect, and all necessary action, including
legislation, shall be taken to specify a minimum age for marriage and to make the
registration of marriages in an official registry compulsory. The 1993 General Assembly
Declaration on the Elimination of Violence against Women' states that “States should
condemn violence against women and should not invoke any custom, tradition or
religious consideration to avoid their obligations with respect to its elimination.” The
General Assembly and other inter-governmental bodies of the United Nations have called
on governments to develop and fully implement laws and other measures to eradicate
harmful customary or traditional practices, including female genital mutilation, early and
forced marriage and so-called “honour” crimes®. The General Assembly has called on
Member States to “review and, where appropriate, revise, amend or abolish all laws,
regulations, policies, practices and customs that discriminate against women or have a
discriminatory impact on women, and ensure that provisions of multiple legal systems,
where they exist, comply with international human rights obligations, commitments and
principles.”?

Regional legal and policy frameworks also mandate legislative action to address “harmful
practices”. For example, the 2003 Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa (the Maputo Protocol) requires that

! General Assembly resolution 48/104.

* See for example General Assembly resolution S-23/3 annex, para.69(e). General Assembly resolutions
56/128 of 19 December 2001 and 59/165 of 20 December 2004, the agreed conclusions of the Commission
on the Status of Women on the elimination of all forms of discrimination and violence against the girl child
(2007), resolutions 51/2 and 51/3 of the Commission on the Status of Women in 2007, and resolutions of
the former Sub-Commission on the Promotion and Protection of Human Rights all call for legislation on
“harmful practices”.

? General Assembly resolutions 61/143 and 63/155.



States parties take all legislative and other measures to eliminate all forms of harmful
practices which negatively affect the human rights of women including complete
prohibition, through legislative measures backed by sanctions, of all forms of female
genital mutilation and all other practices in order to eradicate them. The Protocol also
requires States parties to enact appropriate national legislative measures to guarantee that
no marriage takes place without the free and full consent of both parties and that the
minimum age of marriage for women is 18 years. In 2009 and 2001, the European
Parliament adopted resolutions on female genital mutilation.* In April 2009, the
Parliamentary Assembly of the Council of Europe adopted a resolution inviting Member
States to adapt their national legislation in order to prohibit and penalize forced
marriasges, female genital mutilation and any other gender-based violations of human
rights.

National legislative responses to these forms of violence against women have varied.
Most have centred on the criminalization of these forms of violence against women. In
recent years, States have adopted laws which go beyond criminalization to incorporate
prevention as well as support and assistance for victims/survivors. However, while
progress has occurred, legal responses around the world remain piecemeal and
inadequate. The United Nations Secretary-General’s 2006 in-depth study on violence
against women® noted that in many States laws continue to allow early or forced marriage
and provide inadequate penalties for crimes of violence against women, including
reduction and/or elimination of sentences for so-called crimes of “honour”.

In 2008, in follow-up to the Secretary-General’s in-depth study on violence against
women and General Assembly resolution 61/143 (2006), the United Nations Division for
the Advancement of Women (DAW/DESA), in collaboration with the United Nations
Office on Drugs and Crime (UNODC), organized an expert group meeting on good
practices in legislation on violence against women. The meeting was held in Vienna,
Austria, from 26 to 28 May 2008. It developed a model framework for legislation on
violence against women, including detailed recommendations, commentaries and
examples of promising practices.” The framework emphasizes the importance of
adopting a comprehensive and human rights-based legislative approach to all forms of
violence against women that encompasses not only criminalization and the effective
prosecution and punishment of perpetrators, but also the prevention of violence, the
empowerment, support and protection of survivors, and the creation of mechanisms to
ensure effective implementation of the legislation. While many of the framework’s

* European Parliament resolution 2008/2071(INI), and European Parliament resolution 2001/2035(INT).

> Council of Europe Press Release (2009) PACE calls for prohibition and penalisation of gender-based
human rights violations 28/04/2009, available online at:
http://assembly.coe.int/ASP/Press/StopPressView.asp?1D=2168.

® United Nations (2006), Ending Violence against Women: from words to action, Study of the Secretary-
General (A/61/122/Add.1 and Corr.1).

" See United Nations Division for the Advancement of Women (2008) Final report of the expert group
meeting on good practices in legislation to address violence against women, available online at:
http://www.un.org/womenwatch/daw/egm/vaw_legislation 2008/Report%20EGMGPLVAW%20(final%2

011.11.08).pdf . ,




recommendations are applicable to all forms of violence against women, some are
specific to domestic violence and sexual violence. Based on the outcome of the 2008
expert group meeting, the Division for the Advancement of Women prepared a
Handbook for legislation on violence against women (2009).*

In order to supplement the model framework for legislation with specific
recommendations and good practice examples in relation to legislation addressing the
forms of violence against women referred to as “harmful practices”, DAW/DESA, in
collaboration with the United Nations Economic Commission for Africa (UNECA), held
an expert group meeting on good practices in legislation to address harmful practices
against women in Addis Ababa, Ethiopia, from 25 to 28 May 2009. The purpose of the
expert group meeting was to analyze different legislative approaches for addressing
“harmful practices”, and assess lessons learned and identify good practices in regard to
legal reforms on “harmful practices”. The outcome of the meeting is intended to assist
States and other stakeholders in enhancing existing, and developing new, legislation on
violence against women. The expert group meeting brought together a broad range of
experts (see Annex I for the list of participants).

The following officers were selected:
e Chairperson: P. Imrana Jalal

e Vice-chairperson: Dorcas Coker-Appiah

e Rapporteur: Asmita Basu

e Facilitator of working group on so-called “honour” crimes: Aisha Gill

e Rapporteur of working group on so-called “honour” crimes: Asmita Basu

e Facilitator of working group on “harmful practices” related to marriage: Dorcas
Coker-Appiah

e Rapporteur of working group on ‘“harmful practices” related to marriage: Gita
Sahgal

e Facilitator of working group on female genital mutilation: Dora Byamukama
e Rapporteur of working group on female genital mutilation: Carole Agengo

The programme of work for the meeting is contained in Annex II. The papers presented
at the meeting can be found on the website of the United Nations Division for the
Advancement of Women at:
http://www.un.org/womenwatch/daw/vaw/v-egms-gplahpaw.htm

2. THE NATURE OF “HARMFUL PRACTICES” AGAINST WOMEN

“Harmful practices” are the result of gender inequality and discriminatory social, cultural,
and religious norms, as well as traditions, which relate to women’s position in the family,
community and society and to control over women’s freedom, including their sexuality.
While some cultural norms and practices empower women and promote women’s human

¥ The Handbook for legislation on violence against women is available online at:
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm.




rights, many are also often used to justify violence against women. Women are engaged
as perpetrators in the commission of “harmful practices”.

Women throughout the world may be exposed to a wide range of “harmful practices”
across their life cycle, including prenatal sex selection and female infanticide, child
marriage, dowry-related violence, female genital mutilation, so-called “honour” crimes,
maltreatment of widows, inciting women to commit suicide, dedication of young girls to
temples, restrictions on a second daughter’s right to marry, dietary restrictions for
pregnant women, forced feeding and nutritional taboos, marriage to a deceased husband’s
brother, and witch hunts.” The ways in which culture shapes violence against women are
as varied as culture itself. For example, the phenomena of “date rape” and eating
disorders are tied to cultural norms but are not often labeled as cultural phenomena.'’
New “harmful practices” are constantly developing, and existing “harmful practices”
have altered as a result of globalization and migration. There is therefore no exhaustive
list of “harmful practices” against women.

2.1. Changes in “harmful practices” over time

Migration, globalization and/or conflict have resulted in the transfer of certain “harmful
practices” to different locations, as well as in changes and/or adaptations to the practices.
Practices such as dowry and bride-price have escalated and altered as a result of rising
levels of consumerism in the countries in which they are practiced. Increases in price and
prevalence of dowry have resulted in an increase in dowry-related violence, while
inflated bride price practices have placed further pressure on women to remain in abusive
marriages. Conflict and post-conflict settings have contributed to higher prevalence of
“harmful practices”, such as child and forced marriages. The prevalence of forced
marriage during conflict was recently highlighted when the Special Court for Sierra
Leone adopted a landmark judgment recognizing forced marriage as a crime against
humanity under international criminal law for the first time in history."' Conflict and
other humanitarian disasters have also contributed to the spread of certain forms of
violence, including female genital mutilation, to communities in which they were not
originally present through the transfer of populations and their practices. Increased
availability of medical technology has facilitated the perpetration of certain “harmful
practices” such as the misuse of diagnostic techniques leading to sex-selective abortions.
The practice of female genital mutilation in hospitals and other healthcare facilities (i.e.
the “medicalization” of female genital mutilation) has, in some instances, further
institutionalized the procedure, while giving the false impression that the practice is
medically sound.'?

? See United Nations (2006), Ending Violence against Women: from words to action, Study of the
Secretary-General (A/61/122/Add.1 and Corr.1), pp. 45-47.

1% See United Nations (2006), Ending Violence against Women: from words to action, Study of the
Secretary-General (A/61/122/Add.1 and Corr.1), p. 32.

"' The Prosecutor vs. Alex Tamba Brima, Ibrahim Bazzy Kamara and Santigie Borbor Kanu (The AFRC-
case).

12 United Nations (2008), Eliminating female genital mutilation: An Inter-Agency Statement, p. 12,
available online at:



Interventions to address ‘“harmful practices”, such as criminalization, may have
unintended and negative consequences which result in changes and/or adaptations in
“harmful practices”. For example, there is evidence that reforms eliminating exemptions
with regard to so-called “honour” crimes have resulted in an increase in incitement of
minors to commit the crime as their sentence would be less severe, as well as inciting
women to commit suicide so as to avoid punishment. The enactment of legislation
banning female genital mutilation has, in some instances, resulted in communities
changing from practicing one type of female genital mutilation to another type so as to
avoid punishment,” or in lowering the age of girls subjected to female genital mutilation
so as to more easily hide the practice from the authorities or to minimize the resistance of
the girls themselves.'* These experiences have reinforced the importance of ensuring that
legislation is drafted with all possible risks, backlashes and misuses taken into
consideration, and of consistently monitoring the impact of legislation.

2.2. Linkages between “harmful practices” and other forms of violence and
discrimination against women

“Harmful practices” reflect existing discrimination against women within society. They
are interconnected with each other, as well as with other forms of violence and
discrimination against women. Forced marriages result in sexual violence in many cases,
particularly since many countries exempt marital rape from being a punishable offence.
In a number of countries, victims/survivors of rape are forced to marry the perpetrator of
the violence as this is seen to restore the family’s “honour” which was deemed to be
tarnished by the woman being considered to have engaged in pre-marital or extra-marital
“sexual relations”. The distinction between so-called “honour” crimes and domestic
violence, in particular domestic homicide, is often not clear cut. While some domestic
homicides are explained by the perpetrator in terms of “honour”, others are explained by
more general terminology, such as jealousy and outrage, which are related to the concept
of “honour”. In both instances, perpetrators may use the defence of provocation in order
to be absolved of the crime or have their sentence drastically reduced. Maltreatment of
widows is often closely linked to discrimination against women regarding property rights.
Witch-burning is utilized as a method of controlling older women and preventing them
from inheriting property. Types of child marriage, such as the sale of daughters in return
for large cash payments, are closely related to trafficking. Sale of daughters for a bride
price, often a cash payment, reinforces the commodification of women’s bodies and
normalizing a monetary exchange for a virgin bride who, as a child, is incapable of legal
consent. Female genital mutilation is sometimes a precursor to child marriage as it is

http://www.un.org/womenwatch/daw/csw/csw52/statements _missions/Interagency Statement on_Eliminat
ing FGM.pdf.

" The Inter-Agency Statement on eliminating female genital mutilation classified female genital mutilation
into four types. See United Nations (2008), Eliminating female genital mutilation: An Inter-Agency
Statement, p. 4, available on line at:
http://www.un.org/womenwatch/daw/csw/csw52/statements_missions/Interagency Statement on_ Eliminat

ing FGM.pdf .
' See, UNICEF (2005), Changing a Harmful Social Convention: Female Genital Multilation/Cutting.




associated with a woman’s “coming of age”. Female genital mutilation may also result in
a variety of reproductive health issues, including maternal and infant mortality and
obstetric fistula. Pre-natal sex selection and sex selective abortions are forms of
discrimination against women and are symptomatic of the devalued status of women in
society.

3. RECOMMENDATIONS FOR LEGISLATION ON “HARMFUL PRACTICES”

About the recommendations

The recommendations contained in this report address either all forms of “harmful
practices” or, where specifically stated, one particular “harmful practice”. Each
recommendation is followed by a commentary explaining the recommendation and
providing examples of promising practices. They supplement the recommendations
contained in the Handbook for legislation on violence against women which apply to all
forms of violence against women, and should be read in conjunction with those contained
in the Handbook."

The expert group meeting discussed numerous forms of “harmful practices”. However,
due to limitations of time, the meeting was structured so as to pay particular attention to
female genital mutilation, so-called “honour” crimes, acid throwing, stove burning and
“harmful practices” related to marriage, particularly forced marriage, child marriage,
bride price and dowry. Acid throwing and stove burning may be undertaken in
connection with "harmful practices" such as dowry-related violence or harassment or so-
called "honour" crimes.

The recommendations are based on the knowledge, understanding and experiences of
those present at the expert group meeting. They include a discussion of existing practices
and future proposals based on varying country contexts and different institutional
structures. Throughout the text, reference to certain aspects/sections of a piece of
legislation, part of a legal judgment, or aspect of a practice does not imply that the
legislation, judgment or practice is considered in its entirety to be a promising practice'®.

Terminology

The following terms were chosen for use throughout this report:

o female genital mutilation was chosen in order to emphasize the gravity of the

act;17

'* United Nations Division for the Advancement of Women (2009) Handbook for legislation on violence
against women. (New York: United Nations), available online at:
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm.

' For a discussion of promising practices to address violence against women, see United Nations (2006),
Ending Violence against Women: from words to action, Study of the Secretary-General (A/61/122/Add.1
and Corr.1), Chapter VII, pp. 101 to 114

'” Some United Nations agencies use the term ‘female genital mutilation/cutting’ wherein the additional
term ‘cutting’ is intended to reflect the importance of using non-judgmental terminology with practicing
communities. Both terms emphasize the fact that the practice is a violation of girls” and women’s human




e child was taken to mean any human being below the age of eighteen years;

e child marriage, as opposed to early marriage, was chosen in order to
emphasize that at least one of those involved in the marriage is a child under
international law;

o multiple legal system was adopted to refer to any situation where more than
one of the following systems of law are operating simultaneously: common
law, civil law, customary law, religious law, and/or otherlg;

e So-called ““honour’ crimes is used to emphasize that this violence, while
excused in the name of ‘“honour”, in not honourable and should be
condemned as a human rights violation.

3.1. Human rights-based and comprehensive approach (cross-reference section 3.1
of the Handbook)

3.1.1. Review of the Constitution

Recommendation

The Constitution should be reviewed to ensure that, where multiple legal systems exist,
they are consistent with human rights and gender equality standards, and do not
disadvantage women victims/survivors of violence (cross-reference section 3.1.5 and
3.1.6 of the Handbook).

Commentary

There are examples where multiple legal systems have resulted in negative outcomes for
women victims/survivors of “harmful practices”. This has particularly been the case in
countries where multiple legal systems are either explicitly or tacitly endorsed by the
Constitution.'”” To counteract this, a number of States have adopted Constitutional
provisions which explicitly state that, where customary or other legal systems exist, they
must function in accordance with human rights standards. For example, under Uganda’s
Constitution, “[l]Jaws, cultures, customs or traditions which are against the dignity,
welfare or interest of women or which undermine their status are prohibited by this
Constitution.” The South African Constitution states that “[w]hen interpreting any
legislation, and when developing the law or customary law, every court, tribunal or forum
must promote the spirit, purport and objects of the Bill of Rights.”

rights. See, United Nations (2008) Eliminating female genital mutilation: An Inter-Agency Statement
available online at:
http://www.un.org/womenwatch/daw/csw/csw52/statements_missions/Interagency Statement on_ Eliminat

ing FGM.pdf .

' The term “multiple legal systems” is used in a number of resolutions of UN intergovernmental bodies,
including General Assembly resolutions 61/143 and 63/155 on intensification of efforts to eliminate all
forms of violence against women.

"% See, information on the W/o Kedija case in Ethiopia: Meaza Ashenafi and Zenebeworke Tadesse (2005)
Women, HIV/AIDS, Property and Inheritance Rights:The Case of Ethiopia available online at:

http://content.undp.org/go/cms- service/download/asset/?asset_id=1706393.
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3.1.2. “*Harmful practices” as forms of violence against women and manifestations
of gender-based discrimination

Recommendation

Legislation should:

0 acknowledge that all forms of violence against women, including all “harmful
practices”, are a form of discrimination, a manifestation of historically unequal power
relations between men and women, and a violation of women’s human rights (cross-
reference section 3.1.1 of the Handbook);

0 refer to regional human rights conventions and standards, where they exist; and

0 provide that no custom, tradition or religious consideration may be invoked to justify
“harmful practices” against women.

Commentary

There are comprehensive international and regional legal and policy frameworks calling
on Member States to adopt legislation in relation to all forms of violence against women,
including those referred to as “harmful practices.” An increasing number of countries are
enacting laws in line with these frameworks, which highlight international treaties and
emphasize that “harmful practices” are forms of violence against women and violations
of women’s human rights. Eritrea’s Proclamation 158 /2007 to abolish female
circumcision states that female genital mutilation “violates women's basic human rights
by depriving them of their physical and mental integrity, their right to freedom from
violence and discrimination, and in the most extreme case, their life.” Sierra Leone’s
Child Rights Act of 2007, which in article 34 prohibits child and forced marriage, states
that it was enacted in order to implement the Convention on the Rights of the Child and
its two Optional Protocols, as well as the African Charter on the Rights and Welfare of
the Child. India's Protection of Women from Domestic Violence Act (2005), which
addresses, inter alia, dowry-related harassment, refers to international standards,
including the United Nations General Assembly's Declaration on the Elimination of
Violence against Women (1993) in its statement of object and purpose.

3.1.3. Comprehensive legislation on “harmful practices” to be enacted either as
stand-alone legislation, or within comprehensive legislation on violence against
women

Recommendation

Legislation should:

O ensure that so-called “honour” crimes, female genital mutilation, and “harmful
practices” related to marriage, including child marriage and forced marriage, are the
subject of comprehensive legislation (cross-reference section 3.1.2 of the Handbook),
either as a stand-alone law or as part of a law which addresses multiple forms of
violence against women.

Commentary
To date, most laws enacted to address “harmful practices” have consisted of amendments
to national criminal laws. These amendments have demonstrated societal condemnation
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of these forms of violence and constitute an important step toward ending impunity.
However, they do not provide for support and assistance to victims/survivors, nor do they
mandate preventative measures to be taken. It is therefore important that “harmful
practices” are the subject of comprehensive legislation, either through the enactment of
stand-alone legislation on one particular “harmful practice”, or through the inclusion of
“harmful practices” as part of a comprehensive law which addresses multiple forms of
violence. Given the unique social dynamics that surround female genital mutilation, the
enactment of a comprehensive stand-alone is recommended. The most promising
example in this regard to date is Italy’s Law No. 7/2006 on the prevention and the
prohibition of female genital mutilation practice, which not only criminalizes female
genital mutilation, but also mandates a range of preventative activities, including:
information campaigns for immigrants from countries where female genital mutilation is
practiced; specific training programmes for teachers in primary and junior high schools;
and implementation of training and information programmes, and the creation of anti-
violence centres, as a part of development cooperation programmes. The Bangladesh
Prevention of Oppression Against Women and Children Act (2000) provides an example
of where a “harmful practice” (dowry death) is addressed in the context of legislation on
multiple forms of violence.

3.2. Implementation (cross-reference section 3.2 of the Handbook)

3.2.1. Extraterritoriality and extradition powers

Recommendation

Legislation should:

0 provide for the principle of extraterritoriality in respect of “harmful practices”;

0 allow for the extradition of perpetrators of “harmful practices” for trial; and

0 celiminate diplomatic protocols or policies that may impede a victim’s access to
assistance in cases where she has dual citizenship.

Commentary

“Harmful practices” have been transferred to different places and transformed as a result
of factors such as globalization, commercialization and migration. Cases of “harmful
practices” often involve actions and actors on more than one continent. As a result, it is
important that legislation provides for punishment and remedies in instances where these
crimes are planned and committed across borders. This principle of extraterritoriality is
now found in many European laws pertaining to female genital mutilation, as well as in
relation to other “harmful practices”, including forced marriage. Constitutional Act
3/2005 makes female genital mutilation committed abroad a crime in Spain. The United
Kingdom's Forced Marriage (Civil Protection) Act (2007), which provides for the
issuance of protection orders in cases of forced marriage, was first applied in 2008 in the
case of a Bangladeshi national who had been living in the United Kingdom and was at
risk of forced marriage upon her return to Bangladesh. In response to a protection order
issued under the United Kingdom’s Forced Marriage Act, the Bangladesh High Court
ordered that the woman’s passport and credit cards be returned by her parents and she

12




eventually returned to the United Kingdom.”® The importance of extradition powers was
evidenced in the case of an Iraqi citizen accused of committing a so-called “honour”
murder in the United Kingdom who has been extradited to face trial.*' Norway has
promulgated new rules governing marriages outside of Norway when at least one of the
spouses is a Norwegian citizen or permanent resident. A marriage that occurs outside of
Norway will not be recognized in Norway if one of the parties is under the age of 18 at
the time of the marriage, the marriage is entered into without both parties being
physically present during the marriage ceremony or one of the parties is already married.
Article 17 (1) of the European Convention on Nationality provides that “Nationals of a
State Party in possession of another nationality shall have, in the territory of that State
Party in which they reside, the same rights and duties as other nationals of that State
Party”.

3.2.2. Training of religious, customary, community and tribal leaders

Recommendation

Legislation should:

0 mandate the training of all religious, customary, community and tribal leaders and, in
particular, state-registered preachers and religious officials, to promote women’s
human rights and denounce violence against women, including "harmful practices".

Commentary

In many societies, religious, customary, community and tribal leaders have strong
influence and are in contact with the population through weekly communication,
including religious and marriage services. In Turkey, the participation of religious
leaders in work to address so-called "honour” crimes has had promising results, where
Amnesty International Turkey has conducted a women’s human rights education project
entitled “Raising Awareness and Increasing Capacity of Religious Leaders.” The project
provides training to staff of the Turkish Presidency of Religious Affairs, which is directly
connected to the office of the Prime Minister, on women’s human rights and violence
against women. Training of religious officials on "harmful practices" and women’s
human rights should occur during their vocational training, and be conducted by
specialists in the particular system of law to which they subscribe.

3.2.3. Training of health professionals

Recommendation

Legislation should:

0 mandate the training of health professionals, particularly those working in maternity,
obstetrics, gynaecology, and sexual health, in order to promote women’s human

2 For further information, see Bowcott, O and Percival, J (2008) “Bangladeshi “forced marriage” GP due
back in Britain tomorrow” Guardian newspaper online, 15 December 2008, available online at:
http://www.guardian.co.uk/uk/2008/dec/15/gp-bangladesh-forced-marriage.

2! Daily Mail Reporter (2009) “Extradited Iraqi appears in court accused of strangling woman in “honour”
killing” Daily Mail online, 30 June 2009, available online at: http://www.dailymail.co.uk/news/article-
1196609/Extradited-Iraqi-accused-strangling-woman-honour-killing. html.
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rights and denounce violence against women, including "harmful practices", as well
as on how to identify and sensitively and appropriately treat victims/survivors of
"harmful practices."

Commentary

Health professionals often have first contact with a victim/survivor of a "harmful
practice" if there has been a medical complication. It is therefore imperative that these
professionals are trained on how to identify and sensitively and appropriately treat
victims/survivors of these forms of violence. There have been instances of health
professionals in Europe who have reacted to the discovery that a woman has undergone
female genital mutilation in a way which has traumatised the victim/survivor causing her
to lose trust in the health care system overall. Legislation should therefore mandate
regular and systematic training for health professionals, particularly those working in
maternity, obstetrics, gynaecology, and sexual health. Article 4 of Italy's Law No. 7/2006
on the prevention and the prohibition of female genital mutilation practice requires the
training of health professionals and the adoption of regulations for this purpose, along
with allocating of 2.5 million euro for the implementation of such training.

3.2.4. Training of teachers

Recommendation

Legislation should:

0 mandate the training of teachers in primary and secondary schools as well as
institutions for further education, to promote women’s human rights and denounce
violence against women, including "harmful practices", as well as to create awareness
amongst teachers of the particular "harmful practices" to which girls at their school
may be at risk.

Commentary

Teachers represent one of the first points of contact for girls who have been subjected to,
or are at risk of, "harmful practices". Legislation should therefore mandate the training of
teachers on this topic to ensure that they can play an effective role in preventing "harmful
practices" prior to their occurrence, as well as in referring girls to appropriate services
and authorities if they become aware that a "harmful practice" has been committed.
Chapter 7 of the United Kingdom's Multi-agency Practice Guidelines: Handling Cases of
Forced Marriages is specifically aimed at teachers, lecturers and other members of staff
within schools, colleges and universities.

3.3. Definitions of “harmful practices” and criminal law considerations

3.3.1. Considerations for criminal offenses related to “harmful practices”

3.3.1.1. Accountability of anyone who condones or participates in any “harmful
practice”

Recommendation
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Legislation should:

0 provide for effective sanctions against anyone who condones or participates in any
“harmful practices”, including religious, customary, community and tribal leaders and
health professionals, social service providers and education system employees.

Commentary

Legislation on “harmful practices” should provide for the sanctioning of anyone who
carries out, aids, abets or promotes “harmful practices” against a particular woman or
girl. Religious, customary, community and tribal leaders play an important role in many
communities and often have significant influence over the behaviour of those within their
communities. Legislation on “harmful practices” should provide for the sanctioning of
religious, customary, community and tribal leaders if and when they promote “harmful
practices”, as well as in instances where they endorse the carrying out of a “harmful
practice” against a particular woman or girl. Section 11 of the Prohibition of Child
Marriage Act (2007) in India states that whoever performs, conducts, directs or abets a
child marriage shall be punished unless he proves that he had reason to believe that the
marriage was not a child marriage. Mandating those who perform marriages to require
proof of age of the parties is a promising practice. Eritrea’s Proclamation 158/2007 to
abolish female circumcision provides that whosoever performs, requests, incites or
promotes female circumcision shall be punishable.

Medical professionals have in recent years become perpetrators of some forms of
violence against women, particularly female genital mutilation and pre-natal sex
selection. It is fundamental that legislation regulates the practice of medical professionals
and establishes sanctions against those medical professionals who either condone or
perpetrate any "harmful practice." Section 2 of the Act Relating to Prohibition of Female
Genital Mutilation in Norway states that a fine or a prison sentence of up to one year may
be imposed on practitioners of professions and employees in day care centres, child
welfare services, health and social services, schools and out-of-school care schemes and
religious communities who deliberately refrain from trying to prevent an act of genital
mutilation by making a report or in another manner. Article 9 of Benin’s Law 3 of 2003
on the Repression of the Practice of Female Genital Mutilation in the Republic of Benin
provides for the punishment of those who fail to act to prevent female genital mutilation.
Under the Austrian Medical Practice Act, it is punishable to “mutilate or otherwise injure
the genitals in such a way as to cause permanent impairment of sexual sensation” and
physicians who carry out the procedure are liable for prosecution. Under Eritrea’s
Proclamation 158/2007 to abolish female circumcision, where the person who performs
female circumcision is a member of the medical profession, the penalty shall be
aggravated and the court may suspend such an offender from practicing his/her
profession for a maximum period of two years. The Preconception and Pre-natal
Diagnostic Techniques (Prohibition of Sex Selection) Act (1994), which was enacted in
India to prevent the misuse of diagnostic techniques resulting in sex selective abortions,
penalizes any medical geneticist, gynaecologist, registered medical practitioner or any
person who owns a genetic counselling centre, a genetic laboratory or a genetic clinic or
is employed in such a centre, laboratory or clinic who contravenes any of the provisions
in the Act.
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3.3.2. Female genital mutilation

3.3.2.1. Defining female genital mutilation

Recommendation

Legislation should:

0 define female genital mutilation as any procedure involving partial or total removal of
the external female genitalia or other injury to the female genital organs for non-
medical reasons, whether committed within or outside of a medical institution.”

Commentary

While female genital mutilation has been criminalized in several countries, many laws do
not contain a specific definition of this "harmful practice". It is imperative that legislation
provides a clear definition of female genital mutilation so as to allow effective
prosecution and punishment of perpetrators, as well as protection and support for
potential and actual victims/survivors. Given the trend toward medicalization of female
genital mutilation in a number of countries, it is particularly important that any definition
of this form of violence clearly condemn the practice whether committed within or
outside a medical institution. Benin’s Law 3 of 2003 on the Repression of the Practice of
Female Genital Mutilation in the Republic of Benin adopts this approach, defining female
genital mutilation as the partial or total removal of the external female genitalia or any
other operation on these organs for non-medical purposes.

3.3.2.2. Considerations for criminal offences related to female genital mutilation

Recommendation

Legislation should:

0 not distinguish between the different types of female genital mutilation for the
purposes of punishment;

0 clearly state that consent cannot be a defense to a charge of female genital mutilation;

O establish a separate and distinct offence of the act of female genital mutilation; and

O establish that perpetrators are subject to higher criminal penalties associated with
crimes against children.

Commentary

It is important for the law not to distinguish between the four different classifications of
female genital mutilation, so as to ensure that all types of female genital mutilation are
considered and responded to with the same degree of seriousness. Similarly, it is critical
that consent not be a valid defence against a charge of female genital mutilation,
regardless of the age of the victim/survivor. In an amendment to its Penal Code in 2002,

22 United Nations (2008) Eliminating female genital mutilation: An Inter-Agency Statement available online
at:
http://www.un.org/womenwatch/daw/csw/csw52/statements_missions/Interagency Statement on Eliminat

ing FGM.pdf .
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Austria introduced article 90 (3) which stipulates that, it is not possible to consent to a
mutilation or other injury of the genitals that may cause a lasting impairment of sexual
sensitivity.

3.3.2.3. Duty to report female genital mutilation

Recommendation

Legislation should:

0 mandate that all relevant professionals, including practitioners and employees in day
care centres, child welfare services, health and social services, schools and out-of-
school care schemes and religious communities report cases of female genital
mutilation to the appropriate authorities.

Commentary

Girls and women who are subjected to female genital mutilation are reluctant to approach
the police for a number of reasons, including lack of awareness of the law and mistrust in
the police (or because of overt police endorsement for the practice). It is therefore
important for those professionals who are alerted to the fact that female genital mutilation
has occurred or is at risk of occurring to report this to the appropriate authorities. The
duty to report has been legislated in a number of countries, particularly in Europe, for
doctors, social workers and teachers. In some countries, even citizens have a duty to
report female genital mutilation to social services or prosecution authorities. For
example, under article 9 of Benin’s Law 3 of 2003 on the Repression of the Practice of
Female Genital Mutilation in the Republic of Benin, anyone who has knowledge of an
instance of female genital mutilation must immediately report the act to the closest
prosecutor or police. Eritrea's Proclamation 158/2007 to abolish female circumcision
contains a similar provision, stating, “whosoever, knowing that female circumcision is to
take place or has taken place, fails, without good cause, to warn or inform, as the case
may be, the proper authorities promptly about it, shall be punishable”. In Djibouti, article
333 of the Penal Code provides that individuals with knowledge of a woman or girl at
risk of undergoing female genital mutilation who do not report the threat/incident to the
authorities can be held liable. The duty to report should be exercised with appropriate
sensitivity and, preferably, should be accompanied by appropriate protocols setting out
guidance on what should be reported and to whom.

3.3.3. So-called ""honour' crimes

3.3.3.1. Defining so-called "*honour™* crimes

Recommendation

Legislation should:

O define so-called “honour” crimes broadly so as to include the full range of
discrimination and violence committed against women to control their life choices,
movements, sexual behaviour and reputation, in the name of “honour”.
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Commentary

So-called “honour” crimes stem from the deeply-rooted social belief that family members
and, in particular male family members, should control the sexuality and/or protect the
reputation of women in their families, in order to protect the family “honour.” According
to this belief, if women transgress, or are seen to transgress, societal gender norms,
blemishing their family’s “honour”, they should be disciplined, have their movements
and life choices constrained, or be harmed or killed. It is therefore important that
legislation define so-called "honour" crimes as broadly as possible, so as to include the
full spectrum of discrimination and violence committed against women involving power,
control, domination, and intimidation to preserve the family “honour”. So-called
"honour" crimes are distinguishable from crimes of passion in that the latter are usually
perpetrated by one partner against the other, while the former may be perpetrated by any
member of the family with the espoused intention of redeeming the family's "honour".

3.3.3.2. Considerations for criminal offences related to so-called *"honour"* crimes

Recommendation
Legislation should:
O establish specific and separate offences for:

e perpetrating, facilitating, aiding or condoning so-called "honour" crimes;

e inciting minors to commit so-called “honour” crimes;

e inciting women to commit suicide or burn themselves in the name of “honour”; and
e crimes committed in the name of “honour” which are portrayed as accidents.
Commentary

Experience has shown that without a specific offence for so-called "honour" crimes,
judges will often employ defences such as provocation in order to reduce the sentence of
those who have committed such crimes, or perpetrators will not be charged at all. Where
legislation defines crimes of “honour” too narrowly, or uses wording that may be
narrowly construed, it is highly probable that not all so-called “honour” crimes will be
punished. In 2004, Pakistan's Criminal Law Amendment Act (2004) established a specific
offence for crimes “committed in the name or on the pretext of honour.”

The introduction of specific laws on so-called “honour” crimes, however, can also result
in unanticipated and negative consequences. For example, families may coerce a minor
into committing the offence, as he will receive a lesser sentence. There are also known
cases of women being incited to commit suicide in the name of “honour.” It is therefore
important that specific offences be enacted which provide for the culpability of those who
incite minors to commit harm in the name of “honour” and women to self-inflict harm in
the name of "honour". Provisions such as article 109 of Tajikistan’s Criminal Code on
“Driving to suicide” can be used to prosecute those who have moral culpability for
suicide. However, such provisions may be difficult to enforce given that there is often a
lack of witnesses other than family members who were complicit in the crime. Further,
no such provision yet exists which specifically addresses the issue of women driven to
suicide in the name of "honour".
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3.3.3.3. Decriminalization of adultery

Recommendation
Legislation should:
0 mandate the repeal of any criminal offence related to adultery.

Commentary

In many countries around the world, adultery continues to be a crime punishable by
severe penalties, including, in the most extreme instance, stoning. Adultery laws have
often been drafted and implemented in a manner prejudicial to women, both because
religious procedural law in some countries makes it difficult to prove adultery by a man,
as well as because women who have been raped and are unable to prove the crime are
then charged with having committed adultery. Recognizing this inequality, a number of
countries have moved to decriminalize adultery. Haiti's 2005 Decree modifying offences
of sexual aggression and eliminating discrimination against women removed a number of
discriminatory provisions, including repealing a provision which had absolved a husband
of the murder of his wife in certain instances, and decriminalized adultery.

3.3.3.4. Removing criminal defences related to adultery and ""honour’" and limiting
the partial defence of provocation

Legislation should:

0 eliminate any reduction or exemption in the sentence imposed for murders committed
against female intimate partners or family members suspected of, or found in the act
of, adultery;

0 eliminate any defence based on "honour"; and

0 disallow the partial defence of provocation in cases of so-called "honour" crimes as
well as domestic homicide more generally.

Commentary

A number of countries around the world continue to include in their penal codes
provisions reducing the sentence applicable for murder in cases where the perpetrator is
an eyewitness to adultery or it appears without doubt that the victim was engaged in
adultery. In many countries, this provision extends to the murder of female relatives as
well as to the murder of intimate partners. In recent years, countries have begun to
remove such provisions. For example, in 2003 Turkey abolished article 462 of its Penal
Code, which had provided for reduction in sentences for murder in cases of suspected or
actual adultery.

In addition to reductions or exemptions in sentences for murder committed in the context
of suspected or actual adultery, several countries around the world continue to have in
place provisions which specifically refer to "honour" as a defence or reason for reduction
in sentencing in cases of murder. It is imperative that such provisions be removed in
order to ensure that so-called "honour" crimes are punished with the same degree of
severity as other crimes.
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Research has shown that the aspect of criminal law most often utilised to reduce or
eliminate penalties for perpetrators of so-called "honour" crimes (as well as for domestic
homicides more generally) has been the partial defence of provocation, which reduces a
charge of murder to manslaughter. This has been true even in those countries that have
had or continue to have specific exemptions or reductions in sentencing in circumstances
of perceived or actual adultery or an insult to "honour" in their criminal law. It is
therefore important that any law addressing so-called "honour" crimes mandates the
reform of criminal law to state that the partial defence of provocation should not be
applicable in such cases. In 2005, the state of Victoria in Australia reformed its Criminal
Code and abolished the partial defence of provocation. Victoria’s Attorney General in his
public statements regarding the reform, explicitly noted the adverse impact the partial
defence had on women killed by their partners. Provocation may still be taken into
account in sentencing but can no longer be used to reduce the criminal charge.

3.3.4. Dowry-related violence and harassment

3.3.4.1. Defining dowry-related violence and harassment

Recommendation

Legislation should:

0 define dowry-related violence or harassment as any act of violence or harassment
associated with the giving or receiving of dowry at any time before, during or after
the marriage.

Commentary

Demands for dowry can result in women being harassed, harmed or killed, including
women being burned to death, and in deaths of women which are labelled as suicides. It
is necessary for dowry to be defined as broadly as possible to capture the full range of
exchanges given, or asked for, in the name of dowry. For example, Article 2 of the Indian
Dowry Prohibition Act 1961 defines dowry as “any property or valuable security given or
agreed to be given either directly or indirectly (a) by one party to a marriage to the other
party to the marriage; or (b) by the parents of either party to a marriage or by any other
person, to either party to the marriage or to any other person; at or before or any time
after the marriage in connection with the marriage of said parties but does not include
dower or mahr in the case of persons to whom the Muslim Personal Law (Shariat)
applies.”

3.3.4.2. Considerations for criminal offences related to dowry-related violence and
harassment

Recommendation
Legislation should establish:
0 a specific offence for dowry-related violence and harassment;
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O a separate offence of “dowry death” in cases where a woman’s death is caused by
other than normal circumstances, such as burning or bodily injury and it is shown that
she had been subjected to dowry related violence and harassment prior to her death;

0 a specific offence for demanding dowry; and

O a set of guidelines to determine whether gifts given in connection with the marriage
were given voluntarily.

The introduction of specific offences regarding dowry death and dowry-related violence
and harassment demonstrates the clear societal condemnation of these practices. Section
304B of the Indian Penal Code defines a “dowry death” as the death of a woman caused
by any burns or bodily injury or which does not occur under normal circumstances within
seven years of her marriage. The section requires that it be shown that before her death
she was subjected to cruelty or harassment by her husband or any relative of her husband
for, or in connection with, any demand for dowry. Section 498A of the Indian Penal Code
provides for the punishment of a husband who subjects his wife to cruelty. In practice,
"cruelty" has been interpreted to include dowry-related harassment. The Indian
Protection of Women from Domestic Violence Act (2005) includes dowry related
harassment in its definition of “domestic violence”.

In many instances, dowry payments are demanded in coercive circumstances. It is
essential that the law prohibits the demanding of dowry and provides guidelines to
distinguish between gifts given voluntarily from dowry that is demanded. The Indian
Dowry Prohibition Act (1961) allows for gifts to be given voluntarily in connection with
marriage, provided that such gifts are entered into a list maintained in accordance with
the law and that the value of such gifts “is not excessive having regard to the financial
status of the person by whom, or on whose behalf, such presents are given”.

3.3.5. Stove burning

3.3.5.1. Defining stove burning

Recommendation

Legislation should:

0 define stove burning as a specific offence in cases where a woman is injured or dies
as a result of harm inflicted through the use of fire, kerosene oil or other stove-related
matter.

Commentary

In some countries, particularly in South East Asia, there has been a growing number of
incidences in which families harm a woman by burning her and then portray the incident
as an accident in order to avoid punishment. While these acts of violence may be inflicted
in the name of “honour” or in relation to dowry disputes, they may also be associated
with other forms of violence, such as domestic violence, and discrimination against
women more generally, such as anger at a woman for failing to give birth to a son. It is
important that legislation defines stove burning broadly so as to incorporate all incidents
of violence against women which are perpetrated through the use of fire, kerosene oil and
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other stove-related matter. Where comprehensive domestic violence legislation has been
developed, countries may wish to consider including crimes involving stove burning in
the provisions of that law.

3.3.5.2. Considerations for criminal offences related to stove burning

Recommendation

Legislation should:

O establish a specific offence of stove burning;

0 mandate medical officials to report to the police any case of grievous bodily harm
occasioned by fire, kerosene oil, or other stove-related matter; and

0 mandate that police officers investigate any case of stove burning reported by a
medical official.

Commentary

Stove burning is associated with many different forms of discrimination and violence
against women and has, to date, frequently been ignored by law enforcement authorities
due to the ability to present the violence as an "accident". In order to counteract impunity
for stove burnings, Pakistan introduced a new section 174-A into its Criminal Procedure
Code in 2001, which requires that, where a person, grievously injured by burns through
fire, kerosene oil, chemical or by any other way, is brought to a medical officer on duty
or is reported to a police station, the relevant official must report the event to the nearest
magistrate and the medical officer must record the statement of the injured person.

3.3.6. Acid attacks

3.3.6.1. Defining acid attacks

Recommendation
Legislation should:
0 define an acid attack as any act of violence perpetrated through an assault using acid.

Commentary

In recent years there has been a growing occurrence of attacks against women using acid.
The main reasons for these acts of violence have reportedly been dowries, refusal of
marriage, love, or sexual proposals, or land disputes. While such attacks have been most
common in South Asia, they have been reported in a range of geographical locations,
including Africa and Europe. As the motivation for such violence varies, it is important to
include in legislation a broad definition, focusing on the modality of the crime, rather
than the specific motivation.

3.3.6.2. Considerations for criminal offences related to acid attacks

Recommendation
Legislation should:
O establish a specific offence for acid attacks;
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0 criminalize the unlicensed sale of any type of acid;

regulate the sale of any type of acid; and

0 mandate medical personnel to report to police any case of bodily harm caused by
acid.

o

Commentary

In order to end impunity for acid attacks, it is critical to punish not only those involved in
the acid attack itself, but also anyone who trades illegally in acid. Bangladesh's Acid
Crime Prevention Act (2002) and Acid Control Act (2002) provides for punishment in
both of these instances.

3.3.7. Forced marriage and child marriage (cross-reference to section 3.13 of the
Handbook)

3.3.7.1. Defining forced marriage and child marriage

Recommendation

Legislation should:

O define a forced marriage as any marriage entered into without the free and full
consent of both parties;

O set the minimum age for marriage as 18 for both females and males; and

0 define a child marriage as any marriage entered into before the age of 18.

Commentary

It has long been established under international law that marriage must be entered into
with the free and full consent of both parties and that States must specify a minimum age
for marriage. It is also critical that laws, be they civil, common, religious or customary,
do not mandate the payment of bride price or dowry in order to complete a marriage.

Any definition of forced marriage must be broad enough to encompass the whole array of
practices related to this issue, including sororate (where a husband engages in marriage
or sexual relations with the sister of his wife) and levirate (in which a woman is required
to marry her deceased husband's brother), kidnapping for the purposes of marriage,
exchange marriages (bedel), temporary marriages (mut’ah and ‘urfi), Quranic marriage,
widow/wife inheritance, the forced marriage of a woman to a man who has raped her,
barter marriages, and the practice of trocosi (ritual enslavement of girls), among others.
Lack of free and full consent should be the key element of the definition of forced
marriage. Rwanda has condemned forced marriage at the highest legal level through
stating in article 26 of its Constitution that no person may be married without his or her
free consent. Under the Belgian Civil Code, there is deemed not to be a marriage when it
is contracted without the free consent of both spouses or when the consent of at least one
spouse was given under duress or threat. The European Parliamentary Assembly
Resolution 1468 “Forced Marriages and Child Marriages” (2005) addresses situations
where there are doubts about free and full consent by authorizing a registrar to interview
both parties prior to the marriage. Norway and Ireland have similar provisions in their
laws.
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Child marriage continues to exist in many countries and in many manifestations around
the world. It is critical for laws to be enacted which clearly state that the minimum age
for marriage is 18 and that any marriage below this age is a child marriage. The marriage
registration process should require that both parties list their birth dates to ensure that the
parties are of legal age to be married. Proof of age should be compulsory for marriage.
Where official birth records are not available, laws should provide for alternative means
of age validation, such as witness affidavits and school, baptismal and medical records.
Also, laws should take into account illiteracy rates that may prevent parties from
registering their marriages, for example there should be provisions for oral registration
and an alternative signature, such as a fingerprint. Article 34(1) of Sierra Leone's Child
Rights Act (2007) provides a good example of this approach. Sierra Leone’s Registration
of Customary Marriages and Divorce Act (2007) requires the registration of customary
marriages. Either or both parties must notify the local council in writing within six
months of the marriage.

3.3.7.2. Considerations for offences related to forced marriage and child marriage

Recommendation

Legislation should:

O create a specific offence of forced marriage;

0 create a specific offence of child marriage;

0 criminalize those involved in the arrangement or contracting of a forced marriage or
child marriage; and

0 prohibit betrothal before the age of 18.

The creation of a broad offence on forced marriage is important as it allows the full range
of such marriages to be punishable under the law. For example, under the Criminal Code
of the Kyrgyz Republic, the coercion of a woman to enter into marriage or to continue
marital cohabitation and the abduction of a woman to enter into marriage against her will
are prohibited. In some contexts it may be important, in addition to creating a broad
offence of forced marriage, to explicitly criminalize specific types of forced marriage.
For example, the Pakistani Criminal Law (Amendment) Act 2004 criminalizes the giving
of females in marriage as part of a compromise to settle a dispute between two families or
clans. Under Article 23 of Georgia’s Criminal Code, bride abduction qualifies as a
“crime against human rights and freedoms” and a perpetrator can receive a sentence of
four to eight years in prison or up to twelve years if the act is premeditated by a group.
Under Article 16 of the Barbados Sexual Offences Act 2002, abduction for the purposes
of sexual intercourse or marriage is prohibited.

Parents and guardians are heavily involved in the betrothal and marriage of children. It is
therefore important for laws on this topic to explicitly address the criminal responsibility
of those involved in the arrangement of a child marriage. For example, under article 168
of the Tajikistan Criminal Code, giving in marriage a girl who has not reached marriage
age by parents or guardians is a punishable offence. Contracting a marriage with a person
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who has not reached the marriage age is also punishable. The Indian Prohibition of Child
Marriages Act (2007) provides rigorous penalties for those entering into child marriages
and includes specific penalties for those either performing, abetting, or directing child
marriages or involved in solemnizing, promoting, permitting or failing to prevent, child
marriages.

Given that child marriages are often preceded by the betrothal of children, laws should
also prohibit betrothal before the age of 18. Article 34 of Sierra Leone’s Child Rights Act
(2007) provides that the minimum age of marriage of whatever kind is eighteen years; no
person is able to force a child a) to be betrothed, b) to be the subject of a dowry
transaction, or c¢) to be married; and notwithstanding any law to the contrary, no
certificate, licence or registration shall be granted in respect of any marriage unless the
registrar or other responsible officer is satisfied that the parties to the marriage are of the
age of maturity. Gambia's Children's Act (2005) similarly prohibits child marriage as well
as child betrothal.

3.3.7.3. Removing sentencing provisions which force a victim of rape to marry the
perpetrator

Recommendation

Legislation should:

0 remove any exemption from punishment for perpetrators of rape who marry the
victim/survivor.

Commentary

In many countries, a legal provision remains which states that if a perpetrator marries a
victim/survivor of rape he may be exempted from punishment. This provision tacitly
endorses forced marriage and is a severe violation of the victim's/survivor's human rights.
In recent years, a number of countries have removed legislation which permitted a
perpetrator to escape punishment if he married the victim/survivor. For example, Egypt’s
Law No. 14 of 1999 abolished the pardon formerly granted to a perpetrator who married a
kidnapping victim/survivor. In 2005, Brazil amended its Penal Code in order to revoke
the provision which had exempted a perpetrator from punishment in cases where he
married the victim.

3.3.8. Bride price

3.3.8.1. Considerations for offences related to bride price

Recommendation

Legislation should:

O prohibit the giving of bride price;

0 state that divorce shall not be contingent upon the return of bride price but such
provisions shall not be interpreted to limit women’s right to divorce;

O state that a perpetrator of domestic violence, including marital rape, cannot use the
fact that he paid bride price as a defence to a domestic violence charge; and
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O state that a perpetrator of domestic violence, including marital rape, cannot use the
fact that he paid bride price as the basis for claiming custody of the children of the
marriage. (cross-reference to section 3.13 of the Handbook)

Commentary

Bride price includes money, goods or property given by the husband’s family to the
wife’s family prior to marriage. It is practiced in one form or another in many countries
around the world, including in Africa, the Pacific, and some parts of Asia. It is a
significant factor in perpetuating violence by men against their wives as it gives women
the status of “property” and is seen, even by women, to give men the right to control their
wives, with violence if necessary. In order to address this issue, legislation should
prohibit bride price and should define bride price broadly. It is similarly important that
the law state that any divorce shall not be contingent upon the return of bride price. In
September 2008, the Tororo District in Uganda adopted the Tororo Ordinance on Bride
Price, which makes bride price voluntary and decreed that it is illegal to demand the
return of bride price upon the breakdown of a marriage.

Given that the payment of bride price continues to result in the attitude that the husband
then "owns" his wife, it is important that legislation explicitly state that the payment of
bride price cannot constitute a defence to a charge of domestic violence. For example,
section 10 of Vanuatu’s Family Protection Act (2008) states that it is not a defence to an
offence of domestic violence that the defendant has paid an amount of money or given
other valuable consideration in relation to his marriage to the complainant.

3.3.9. Polygamy

3.3.9.1. Defining polygamy

Recommendation
Legislation should:
0 define polygamy as having more than one spouse at a time.

Commentary

Polygamy continues to exist in many countries throughout the world and most often takes
the form of polygyny, i.e., marriages in which a man has more than one wife. Polygamy
is one of the range of marriage practices which are discriminatory toward women. Where
polygamy exists, violence against women by their husband, as well as violence between
co-wives, tends to be high. It is important that the law contain a clear definition of

polygamy.

3.3.9.2. Considerations for offences related to polygamy

Recommendation

Legislation should:

0 prohibit polygamy and ensure that the rights of women in existing polygamous
relationships are protected.

26




Commentary

The Committee on the Elimination of Discrimination against Women has stated, in its
general recommendation no. 21 on equality in marriage and family life: “Polygamous
marriage contravenes a woman's right to equality with men, and can have such serious
emotional and financial consequences for her and her dependents that such marriages
ought to be discouraged and prohibited”. In order to ensure that this discriminatory
practice ends, legislation is required that prohibits polygamy. The Rwandan Constitution
explicitly bans all forms of non-monogamous marriages in article 25, stating that only
monogamous marriages shall be recognized. Article 22 of the Rwandan Law on
Prevention and Punishment of Gender-based Violence of 2008 prohibits polygamy and
establishes applicable penalties.

One negative consequence of the enactment of laws prohibiting polygamy has been that
women who are the second and third wives in polygamous relationships may lose their
rights and status. It is therefore important to ensure that the rights of those women in
existing polygamous relationships are protected when new laws banning the practice are
put into effect.

3.3.10. ""Payback"" rape

3.3.10.1. Defining "'payback" rape

Recommendation

Legislation should:

0 define "payback" rape as the rape of a woman to punish her father, brothers or other
members of her family for an act they have committed.

Commentary

"Payback" rape, also referred to as punishment rape or “revenge rape”, is a form of
violence against women which occurs, inter alia, in several Pacific countries. In such
cases, a group of men or youths rape a woman to punish her father, brothers or other
family members for an act they have committed. For example, if men from one clan rape
a woman from another clan, the members of the victim's/survivor's clan will rape a
woman from the other clan in retribution. Instances of "payback" rape are particularly
prevalent during and after conflict.

3.3.10.2. Considerations for offences related to ""payback™ rape

Recommendation

Legislation should:

O prohibit any reduction in sentence or exemption from punishment in cases of
"payback" rape.

Commentary
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"Payback" rapes often go unpunished due to a societal understanding that they are an
acceptable part of conflict resolution. It is therefore critical that legislation on sexual
violence states that instances of "payback" rape are to be punished in accordance with the
general law on rape and that no reduction in sentence or exemption from punishment
shall be granted due to the fact that the rape was committed as an act of retribution.

3.4. Protection, support and assistance for victims/survivors and service providers
(cross-reference section 3.6 of the Handbook)

3.4.1. Provision of specialized shelter services for victims/survivors of different
"harmful practices"

Recommendation

Legislation should:

O mandate that appropriate and specialized shelter services be available for
victims/survivors of "harmful practices" within established shelters for
victims/survivors of violence; and

O where necessary, mandate that specialized shelters be established for
victims/survivors of certain "harmful practices", including child and forced marriage,
female genital mutilation, and so-called "honour" crimes.

Commentary

Although the number of services available for victims/survivors of violence against
women has increased in recent years, shelters often continue to only be accessible, if at
all, in large cities and for limited numbers of women. Furthermore, such shelters are built
and run with the assumption that most women who require them are victims/survivors of
domestic violence. Consequently, the services provided may not be appropriate for
victims/survivors of other forms of violence, such as child and forced marriages, female
genital mutilation and so-called "honour" crimes. In some countries, shelters refuse to
accept potential victims of so-called "honour" crimes when the police have referred them,
as they are considered to pose a danger to other women in the shelter. Potential
victims/survivors of female genital mutilation and forced marriage face the prospect of
having to leave their family and support network at a very young age. In some countries,
potential victims/survivors of so-called "honour" crimes continue to be placed under
"protective custody" due to the lack of appropriate shelter facilities. It is therefore
important that legislation mandate the availability of appropriate shelter services for
victims/survivors of each form of violence.

There are now a few examples of laws mandating the creation of shelters for
victims/survivors of certain "harmful practices". For example, Italy's Law no. 7/2006 on
the prevention and the prohibition of female genital mutilation practice provides for the
creation of anti-violence centres that can host young women who want to escape female
genital mutilation or women who want their daughters or their relatives to escape female
genital mutilation. Bangladesh's Acid Crime Prevention Act (2002) and Acid Control Act
(2002) mandate the creation of a centre for the treatment of victims/survivors of acid
attacks.
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3.4.2. Protection officers and protocols

Recommendation

Legislation should:

0 mandate the appointment of specialized protection officers who have undergone
dedicated training in relation to each specific "harmful practice" and are tasked with
developing an individual safety plan for each victim/survivor: ensuring that the
victim/survivor has access to legal aid; maintaining a list of service providers to
whom they can refer the victim/survivor; preparing an incident report which is to be
submitted to a magistrate; taking the vi