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EDITORIAL NOTE

Pursuant to General Assembly resolutions 48/30 of 9 December 1993 and
49/50 of 9 December 1994, the United Nations Congress on Public Inter-
national Law was held at United Nations Headquarters in New York from 13
to 17 March 1995, during the year of the celebration of the Organization's
fiftieth anniversary, under the general theme: "Towards the Twenty-first
Century: International Law as a Language for International Relations".

The Congress was organized within the framework of the United Na-
tions Decade of International Law (1990-1999) proclaimed by the General
Assembly in resolution 44/23 of 17 November 1989. Consequently, the four
aims of the Decade were reflected in four of the five sub-themes that were
chosen for the plenary meetings of the Congress.

The proceedings of the Congress are being published in one volume
consisting of two parts. Part One covers the 10 plenary meetings. Two ple-
nary meetings were devoted to each of the five sub-themes discussed during
the Congress. The presentations made at each plenary meeting were repro-
duced in the language of delivery. They are followed by a summary of the en-
suing open-floor discussions.

Part Two covers the 11 round-table discussions which took place during
the Congress. In each case, the introductory statement by the moderator is
followed by a summary of the ensuing discussion. The material appears in
the language in which the moderator conducted the proceedings. The pre-
sentation of the material conforms to the wishes of each moderator.

A list of participants is contained in the Annex.
Participants attended the Congress in their private capacity and their

statements reflect their personal views.
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FOREWORD

This work is an event in itself.
For the first time in the history of the United Nations, jurists from all over

the world gathered in New York for the United Nations Congress on Public

International Law and undertook, during the space of one week, a veritable

review of modern public international law. I should like to thank all who took

part in this event and who contributed to its success.
This publication gives an account of the work done and demonstrates the

quality of the reports submitted and the wealth of the debates to which these
reports gave rise.

This-as we all are well aware-is a particularly fruitful way of celebrating

both the United Nations Decade of International Law and the fiftieth anniver-
sary of the world Organization.

But this Congress was much more than that.
First of all, it was a unique attempt, carried out at the global level, to con-

sider post-cold-war international law as a whole, at a time when the internation-
al community is having more than a few doubts about its own structures and
when States have not yet worked out the concepts and rules needed to govern an

increasingly globalized and, at the same time, increasingly fragmented society.
This volume underscores the meaning of the famous words of the Statute

of the International Court of Justice regarding the "teachings of the most high-

ly qualified publicists of the various nations, as subsidiary means for the deter-
mination of rules of law". For the role of the teachings-and the records of this

Congress make this abundantly clear-is not only to theorize about the often
empirical practices of States and international organizations, but also to point

to areas in which the law is deficient or inconsistent and to suggest new ways

to serve the great ideals of the Charter of the United Nations.
Finally, this meeting of professors and practitioners of law, held in the great

Hall of the United Nations General Assembly, has reminded us forcefully that,
next to the society of States, there is an international scientific community that

desires to establish international law as the language of international relations.

Boutros Boutros-Ghali



AVANT-PROPOS

Cet ouvrage constitue, en lui-m~me, un 6v&nement.
Pour la premiere fois dans l'histoire de l'Organisation des Nations Unies,

des juristes venus New York du monde entier afin de participer au Congr~s
des Nations Unies sur le droit international public ont procMdd, durant une se-
maine, un vdritable inventaire du droit international public contemporain. Et
je veux remercier toutes celles et tous ceux qui ont participd cette manifesta-
tion et contribu6 sa rdussite.

Cette publication rend compte du travail accompli et t~moigne de la qua-
lit6 des rapports prdsentds et de la richesse des d~bats qu'ils ont suscit~s.

II s'agit 1 - chacun en est bien conscient - d'une manire particulire-
ment f~conde de cdlkbrer tout la fois la Dcennie des Nations Unies pour le
droit international et le cinquantime anniversaire de l'Organisation mondiale.

Mais ce Congr~s reprdsente, aussi, bien plus que cela.
II s'agit, tout d'abord, d'une tentative unique, conduite l'&helle uni-

verselle, pour penser le droit international de l'apr&s-guerre froide, dans son
ensemble, un moment oii la communaut6 internationale doute souvent de ses
propres structures et ohi les Ltats n'ont pas encore fait surgir les concepts et les
r~gles permettant de rdgir une soci&6 qui, dans le m~me temps, se mondialise
et se fragmente.

Ce volume donne donc tout son sens la cdkbre formule du Statut de la
Cour internationale de Justice 6nonqant , la doctrine des publicistes les plus
qualifies des diff~rentes nations, comme moyen auxiliaire de ddtermination des
r~gles de droit o. Car le r6le de la doctrine - et les Acres de ce Congr~s le mon-
trent bien - est non seulement de thdoriser la pratique souvent empirique des

tats et des organisations internationales, mais aussi de ddnoncer les lacunes ou
les incoh6rences du droit, et de sugg&er de nouvelles voies au service des
grands iddaux de la Charte des Nations Unies.

Enfin, cette rdunion d'universitaires et de praticiens du droit, dans le vaste
amphithditre de l'Assemble gdndrale de l'Organisation des Nations Unies, a
fortement rappel6 l'existence, t c6t6 de la socikt des Ltats, d'une communaut6
scientifique mondiale, ddsireuse d'instituer <( le droit international, comme lan-
gage des relations internationales ,.

Boutros Boutros-Ghali



PROLOGO

Esta obra es de por si todo un acontecimiento.
Por primera vez en la historia de las Naciones Unidas, juristas de todo el mun-

do, reunidos en Nueva York con ocasi6n del Congreso de las Naciones Unidas sobre
Derecho Internacional PtIblico, levaron a cabo, durante una semana, un verdadero
inventario del derecho internacional ptiblico contemporineo. Deseo expresar mi
agradecimiento a todos los que participaron en la reuni6n y contribuyeron a su &xito.

Esta publicaci6n, en la que se presenta la labor realizada durante el Congreso,
da fe de la calidad de los informes presentados y la importancia de los debates que
suscitaron.

Todos sabemos que este es un modo especialmente provechoso de celebrar
tanto el Decenio de las Naciones Unidas para el Derecho Internacional como el
cincuentenario de la Organizaci6n mundial.

Ahora bien, este Congreso tiene una significaci6n mucho mis trascendente.
En primer lugar, se trata de un intento tinico, a escala universal, de pasar revista

al derecho internacional en su conjunto despus de la guerra fria, en una 6poca en
que la comunidad internacional duda, a menudo, de sus propias estructuras y en
que los Estados no han establecido todavia los conceptos y reglas que permitan regir
una sociedad que se mundializa y se fragmenta al mismo tiempo.

Asf pues, este volumen refleja fielmente la cdlebre f6rmula del Estatuto de la

Corte Internacional de Justicia sobre "las doctrinas de los publicistas de mayor
competencia de las distintas naciones, como medio auxiliar para la determinaci6n
de las reglas de derecho". En efecto, la funci6n de las doctrinas - las Actas de este
Congreso dan buen testimonio de ello - no consiste exclusivamente en teorizar

acerca de la prictica a menudo empirica de los Estados y las organizaciones inter-
nacionales, sino tambidn en poner de manifiesto las lagunas e incoherencias del
derecho y proponer nuevos caminos para servir a los elevados ideales de la Carta
de las Naciones Unidas.

Por mtimo, esta reuni6n de universitarios y juristas, celebrada en el vasto anfi-

teatro de la Asamblea General de las Naciones Unidas, ha recordado claramente
que, junto a la sociedad de los Estados, existe una comunidad cientifica mundial,
deseosa de establecer el derecho internacional como lengua de las relaciones inter-
nacionales.

Boutros Boutros-Ghali



OPENING STATEMENT

Hans Corell*

On behalf of the Secretary-General, I should like to extend to you a warm
welcome to United Nations Headquarters and to this Congress.

I feel truly honoured and privileged to signal the start of an event which
is without precedent in the history of the United Nations. It brings together
in this, the year of the fiftieth anniversary of the Organization, some 600 par-
ticipants from over 125 countries, lawyers of all ages, coming from all regions

of the world and representing a wide range of cultures and professional spe-
cializations, but united by a common language, the language which the title
of this Congress describes as "a language for international relations", the lan-
guage of international law.

It is a great joy to see in this General Assembly Hall a very unusual gath-
ering, an extraordinary array of legal practitioners and representatives of the
academic world, including university professors, lecturers and fellows, mem-
bers of prestigious learned societies and research centres and institutes. It
may, for many of them, be a "once in a lifetime" opportunity to occupy seats
usually reserved for statesmen, politicians, diplomats and experts from the
United Nations system.

But while I rejoice to sense in this Hall the thrill and excitement of the
newcomers, I am equally happy to welcome those for whom these walls are
very familiar and who, too, have wanted to honour the Congress with their
presence. Let me therefore salute the President of the International Court of
Justice, other prominent international judges, members of the International
Law Commission and all the parliamentarians, ambassadors, including Per-
manent Representatives to the United Nations, legal advisers, members of

permanent missions and colleagues from the international civil service who
are among us today.

* Under-Secretary-General for Legal Affairs, Legal Counsel of the United Nations.
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In the course of this week, you will be exchanging views on the codifi-

cation, progressive development and implementation of public international

law, both in theory and in practice, as well as on its teaching and dissemina-

tion. The focus will be on the general theme of the Congress, which is doubly

challenging since it invites us to look towards the future and to test interna-

tional law as a language for international relations.

The responsibility for organizing the Congress falls upon the Secretariat

of the United Nations. In practice, this means that the work has been per-

formed by members of the staff of the Office of Legal Affairs and, in partic-

ular, the Director of the Codification Division, Ms. Jacqueline Dauchy.

It should, however, be noted that in preparing the Congress, the Secre-
tariat has followed the guidance provided by the General Assembly and has
kept Member States informed, on a regular basis, of the state of preparations.
The Programme of the Congress is therefore the fruit of a joint effort by the
Secretariat and representatives of States Members of the United Nations.

Organizing an event like this is not an easy task. It is even more difficult

when everything must be done, and I quote the instructions of the General
Assembly, "within existing resources". I hope you will bear with us if the ar-
rangements sometimes seem to you to be on the Spartan side. We did the
best we could with the limited means at our disposal.

One of the most difficult tasks in working out the Programme of the Con-
gress has been to select the moderators and main speakers from a large number
of top-quality international lawyers. In making sometimes excruciatingly pain-
ful choices, the Secretariat has been guided by the need to ensure the represen-
tation of all major legal systems and all geographical regions, to give adequate

coverage to each of the five sub-themes of the Congress and to strike an appro-
priate balance between the various segments of the international legal profes-
sion. Throughout the selection process, the Secretariat has consulted with the

regional groups of the General Assembly and heeded their advice.

We are now happy to greet as moderators and main speakers so many
eminent lawyers and we look forward to an interesting exchange of views. At

the same time, we regret that it has not been possible for us to accommodate,
within the Programme for plenary meetings, many of the renowned interna-

tional lawyers who have expressed an interest in addressing the Congress. We

trust, however, that they will participate in the open-floor discussions on

each topic and share their views with us. Some of them will also conduct
round-table discussions before and after the plenary meetings of the Con-

gress. A wide participation in these discussions is encouraged.

Allow me now to make a few remarks from the perspective of the Legal

Counsel of the United Nations, also a concerned citizen of the world com-

munity.



OPENING STATEMENT-HANS CORELL

The twentieth century has been a revolutionary one in many respects. It
has witnessed more progress in a few decades than had been witnessed by
mankind in all the rest of its history. This is, of course, particularly obvious
in the scientific and technological fields, but it is also true in the field of in-
ternational law.

Is it not amazing to think that the basic principles on which today's law
of nations firmly rests-the prohibition of the use of force, the principle of
peaceful settlement of disputes, respect for human rights and the right of
peoples to self-determination-all grew into objective rules in the course of
the present century? And is it not equally remarkable that two consequential
and far-reaching developments should have in a few decades radically altered
the classical, century-old concepts of international law? I refer to the growing
readiness of States to accept limitations on their sovereignty in the interest of
achieving common goals and to the emergence of the rights of peoples and
individuals at the international level.

This dynamic process of concretization of basic principles has been ac-
companied, particularly after the Second World War, by impressive achieve-
ments in the field of the codification and progressive development of
international law. From its previous state of amorphousness and imprecision,
the law of nations has grown into a highly organized system of rules.

Other factors are contributing to the enhancement of the role of inter-
national law in today's international relations. First and foremost should be
noted the growing realization that the effective application of the rules and
principles of international law is the surest way towards peace and harmony
among nations. But the profound changes that the world has witnessed in re-
cent years should also be mentioned. The fading-out of ideological frontiers,
the enlargement of the international community and the admission of a large
number of new States to the United Nations, the liberalization of economic
regimes: all these phenomena contribute to the intensification of interna-
tional relations and enhance the need for an effective application of the rules
and principles of international law.

It is reassuring that today a great number of activities in many different
fields are successfully governed by international law. International coopera-
tion is thriving in fields such as trade, communications, travel, including
tourism, and cultural and scientific interchange. Efforts are being made to
protect common interests, in particular the environment. But the fact that
public international law governs successfully so many different fields is hard-
ly noticed by the general public; it is taken for granted.

What is noticed by the general public are the instances where interna-
tional efforts to prevent or solve conflicts have proven less successful, or even
failed. What is noticed are the difficulties that States experience in coordinat-
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ing their efforts to curb emerging or ongoing conflicts. What is noticed are

the sometimes open rifts between States that try to intervene to restore peace

and security to war-torn regions. What is noticed, above all, are the televised

testimonies of the most flagrant violations of international law, human rights

and humanitarian law. The images from the former Yugoslavia, from Somalia,

from Rwanda and from so many other places are etched on our retinas.

What we witness in these instances are situations where international
law is not respected.

In some cases, conflicts have emerged in the wake of the cold war. The
question is: How many more potential conflicts smoulder under oppression
elsewhere? How many of these conflicts will erupt? How long will it take un-
til oppression finally yields to the aspirations of democracy? And how long
will it take until there is general and genuine acceptance that law must gov-
ern the relations between States and peoples-that force is not a means by
which disputes can be settled in a durable way?

To us who are gathered here, it is evident that the relations between
States and peoples must be governed by law. We are privileged in the sense
that we were given the opportunity to study international law and the inter-
relation between law and politics. But this also means that we have a special
responsibility to highlight the important role that law plays in creating har-
monious interrelations between States and peoples.

The importance of a system subject to the rule of law can easily be dem-
onstrated by reference to the national level. No perfect system of government
exists; there will never be one. Our destiny is to struggle with the question
of the form of government for as long as we inhabit this earth. But two ele-
ments have emerged as determining factors in the creation of societies which
allow men to live under reasonable conditions: democracy and the rule of
law. This should apply also at the international level. What merit is there in
priding oneself in a national system under the rule of law if one is not, at the

same time, prepared to accept fully that law must rule also at the internation-
al level?

I mentioned our special responsibility as international lawyers. This re-
sponsibility may be different depending on our functions. The broad spec-
trum of specializations as reflected in the list of participants in this Congress
leads me to the following:

* Ours is the responsibility to deepen our knowledge and understanding of
international law.

* Ours is the responsibility to analyse existing international law and to par-

ticipate in its codification and progressive development, so that it can

respond effectively to new challenges.
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* Ours is the responsibility to teach international law and inspire coming
generations of lawyers, those who take over where we leave off.

" Ours is the responsibility to help spread the knowledge of international
law outside our own circles also, not least to the general public and, in par-
ticular, to those who represent it.

* Ours is the responsibility to resolve the disputes that are referred to us for
settlement.

" Ours is the responsibility to give advice on matters of international law to
those who ultimately make the decisions at the political level.

In the latter context, I direct myself, in particular, to the many legal ad-
visers from capitals and Permanent Missions to the United Nations who par-
ticipate in the Congress. I urge the legal advisers of the Ministries of Foreign
Affairs to continue their cooperation, both formal and informal, in order to
strengthen their network and to develop a common way of thinking among
the persons who advise those who make decisions in foreign policy matters.

There is no concluding document to be produced by this Congress. Dif-
ferent ideas will be ventilated. On many questions we will agree; on others
the discussion will demonstrate that problems could be analysed and looked
upon in different ways. The purpose of the Congress is to promote the role
of law in international relations, thereby assisting the international commu-
nity and, in particular, the legal profession to meet the challenges of the
present-day world in its projection towards the future.

But this moment is too precious to be devoted solely to an exercise for
lawyers. International law is not an exclusive interest for a few specialists; it
is an important ingredient in day-to-day decision-making at the national lev-
el. Our achievements will be of limited value if those who ultimately make
the decisions do not fully assume their responsibilities.

This is a unique occasion. As I said earlier, never before has such a mul-
tinational congregation of international lawyers assembled under the auspic-
es of the United Nations. Even if views may differ on certain issues, we are
all bound together by the same conviction that law should govern the rela-
tions between States and peoples.

Therefore, let this Congress also be a resounding appeal to those who ul-
timately make the decisions that affect our destiny. To them, our message
should be:

* Yours is the responsibility to ensure that international law is applied and
that legal advice is sought before important decisions are made in foreign

policy matters.
" Yours is the responsibility to make sure that your actions stay within the

boundaries of international law as it emerges in custom, treaty or juris-
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prudence-in essence, to bow to the dictates of the laws which you your-

selves or your predecessors have adopted.
* Yours is the responsibility to see to it that ratifications of international

treaties are not empty gestures but reflect a genuine determination to com-

ply and to refrain from reservations which negate the object and purpose

of the treaties, lest treaty law fall into disrepute.
* Yours is the responsibility to act with prudence and avoid, also in the heat

of the political debate, the sparking of emotions which later may prove

difficult to control; human rights and fundamental freedoms are for all

without distinction as to race, sex, language or religion.
" And, if disputes occur, yours is the responsibility to refrain from the use of

force and to make sure that those disputes are resolved by peaceful means.

These responsibilities can altogether be translated into one single word:

statesmanship!
Yes, we know that statesmanship is not always immediately rewarded.

Yes, we also know that a statesman, man or woman, may not always be rec-

ognized by his contemporaries. But the recognition is certain; just as the sail-

or recognizes the true helmsman by observing the ship's wake, so will coming

generations look back and be certain to know the statesman by his mark on
history.

"Towards the Twenty-first Century: International Law as a Language for

International Relations"-the general theme of the Congress-prompts me

to quote from the Charter of the United Nations:

"We the peoples of the United Nations determined to save succeed-
ing generations from the scourge of war..."

The majestic Preamble to the Charter rings with the same force today,

50 years later. The obvious conclusion is: If we are to achieve this goal, arms

must cede to the law and, ultimately, to the judge's robe.
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Javad Zarif *

I wish to begin by expressing appreciation to the Legal Counsel of the Unit-
ed Nations and his colleagues in the Secretariat for their efforts in organizing
this important gathering. The United Nations Congress on Public Interna-
tional Law, which is the first of its kind in the history of the United Nations,
is convened in our common endeavour to address one of the most pressing
challenges that continues to confront the international community 50 years
after the establishment of the Organization. Comparing today's reality with
the aspiration exhibited by the main theme chosen by the General Assembly
for this Congress-that is, "Towards the Twenty-first Century: International
Law as a Language for International Relations"-would clearly illustrate the
magnitude of this challenge as we enter the next millennium.

Clearly, the imperative for the rule of law in international relations has
more than ever come to the forefront. The proclamation of the period 1990-
1999 as the United Nations Decade of International Law, upon the initiative
of the non-aligned countries, is indicative of the growing conviction among
States, international institutions and world public opinion that in a highly
interdependent world, everyone's interest is best served by a more principled
and orderly system based on law. It further reflects the common aspiration
that in the post-cold war atmosphere, the international community, spared
from bloc rivalries, would move towards a new era of inter-State relations, in
which the purposes and principles of the Charter of the United Nations

could be realized, including, inter alia, the principles of justice and human
dignity, universal commitment to and full respect for international law, in-
ternational cooperation, respect for sovereignty, sovereign equality, territorial
integrity and political independence of States, non-use of force in interna-

tional relations and non-interference in the internal affairs of others. It also

* Deputy Foreign Minister for Legal and International Affairs, Tehran, Islamic Republic of
Iran.
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illustrates that our achievements so far in this regard have not been satisfac-

tory and that much work needs to be done in this respect.
The initiative of my country in 1992 to propose the convening of the

United Nations Congress on Public International Law was based on a con-
viction that participation in the programme of activities of the United Na-
tions Decade of International Law should not be limited to government
representatives and should involve pertinent institutions, academicians and
interested individuals. This would not only contribute immensely to the in-
ternational promotion of the lofty objectives of the Decade, but would also
significantly enrich the content of its programme of activities. It is a source
of encouragement to witness the participation in this Congress of so many
highly distinguished individuals from the various sectors involved in public
international law.

This Congress is indeed a unique event as well as a unique opportunity.
It aims to promote the objectives of the United Nations Decade of Interna-
tional Law with the ultimate goal of strengthening the rule of law in relations
among nations, which is an essential factor in the preservation of peace and
security in the world. It is also one of the substantive activities leading to the
commemoration of the fiftieth anniversary of the United Nations. I submit
that every effort should be made to take maximum advantage of this rare op-
portunity to introduce, consider and evaluate innovative ways and means for
worldwide promotion and implementation of the objectives of the Decade
and this Congress-that is, international law as a language for international
relations in the twenty-first century. This directly brings us to the subject un-
der discussion today, namely, "The principles of international law: theoreti-
cal and practical aspects of their promotion and implementation".

Let me now make a few preliminary comments on today's topic with the
hope that a stimulating, constructive and fruitful debate on these and other
related issues will follow in the course of the day.

First: It is evident that in our contemporary world, States do not enjoy
absolute sovereignty. The old theory of absolute sovereignty fitted in with the
actual conditions of international society during a certain period in the past.
Today the circumstances are totally different. In place of an "anarchy of sov-
ereignties", we have a society of interdependent States, bound by interna-
tional law. They are not only bound by freely accepted obligations, but also
by the generally accepted principles of international law.

It should be underlined that sovereignty creates international law, and
that law recognizes sovereignty as its foundation and a basic principle. In
other words, the law of nations is not one enacted by some higher authority
and superimposed upon States; it arises directly out of their consent. It is a
law not of subordination but of coordination.
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However, it does not depend on the discretionary will of States to deter-
mine whether or not they should abide by the rules of international law.
Once a State undertakes certain obligations through treaties or agreements,
it is bound to fulfil them.

Let me stress that upholding the supremacy of international law in in-
ternational relations is instrumental in, and indeed an indispensable prereq-
uisite for, the preservation of world peace and security. The programme of
activities of the Decade calls upon all States to act in accordance with inter-
national law and the Charter of the United Nations. The same applies to
groupings of States, particularly international organizations, whose behav-
iour and decisions must be governed by and be compatible with norms and
principles of international law as well as their pertinent constitutional instru-
ments. International organizations have been encouraged, in the programme
of the Decade, to promote acceptance of and respect for the principles of
international law. In my view, this is an important and pertinent recommen-
dation, which must be kept fully in perspective, both in words and pro-
grammes, but, what is more important, in deeds and decisions.

While on the subject of sovereignty and supremacy of law, I should like
to mention an issue of direct relevance to our discussion today, which is
also currently on the agenda of the International Law Commission, namely,
unilateral reaction or countermeasures in response to an internationally
wrongful act.

It is clear that in a well-organized world system based on the rule of law,
decentralized reaction to breaches of principles of international law cannot
be permissible, since in that case each State would take the law into its own
hands and be the judge of its own conduct. Obviously, the very nature of
these unilateral measures, especially those of a punitive character, seems to be
detrimental to the cause of promotion of and respect for the principles of in-
ternational law. Let me simply observe that, in the light of prohibition of the
use of force in international relations, as well as the emergence of new oppor-
tunities for more effective use of existing mechanisms and procedures for
peaceful settlement of international disputes, avenues for permissible coun-
termeasures have been strictly narrowed down.

Second: As we all know, international public opinion is a determining
factor in enforcement and implementation of accepted norms of internation-
al law. Clearly, mass media have a significant role and responsibility in fos-
tering confidence in and respect for international law among the world
public.

However, the collective behaviour of States and other influential actors
in observing these norms and in reacting to their violations would go much

further in convincing the international public of the utility and relevance of
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international law and in overcoming the predominant scepticism about the
actual role of law in inter-State relations. Thus, an effective, appropriate and
non-discriminatory reaction of States, international organizations and rele-
vant institutions against breaches and violations of universally accepted
norms of international law would bring about confidence and predictability
and hence promote, enormously, acceptance of and respect for the principles
of international law. On the other hand, lack of proper response to illegal be-
haviour would encourage further violations, thus undermining and eroding
the very relevance, authority and applicability of the violated rule and of in-
ternational law in general. It would also exacerbate the existing dichotomy
between legality and political reality.

Two contemporary examples come to mind. In one, lack of effective re-
action by the relevant international body in dealing with an act of aggression
encouraged the perpetrator to commit another aggression in one decade. In
the second case, indecisiveness and a selective approach in dealing with ag-
gression and genocide against the Republic of Bosnia and Herzegovina are at
least partially to blame for the persistence and prolongation of the tragedy
and certainly for the loss of many people's faith in the mechanisms of inter-
national legality.

Thus, the commission of an act of aggression, genocide or other grave
breaches of international law cannot and should not be tolerated for any rea-
son or political consideration, regardless of relations with the victims or the
culprits. Lack of political will to cope with the perpetrators of such inhuman
crimes or with the violators of the basic norms that govern relations among
nations definitely undermines the faith and confidence of people around
the world in the ability of international law to protect them, a belief that
is detrimental to the objective of promoting the rule of law in the world
community.

Third: Our world is increasingly confronted with a variety of old and
emerging hard-core issues, such as poverty, starvation, underdevelopment,
accumulation of arms in different regions of the world, the threat posed by
the existence and proliferation of weapons of mass destruction, environmen-
tal degradation, etc. They threaten the very lives of millions of human be-
ings. The international community is required, therefore, to move in the
direction of overcoming these difficulties and finding practical and equitable
solutions for them.

The progressive development of pertinent and universally acceptable
norms of international law, as required by the circumstances, would contrib-
ute to fostering the necessary confidence and reasonable predictability which
are required for overcoming the existing impasses, often caused, inter alia, by
uncertainty about the future.
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It should be noted here that meeting the legal commitments undertaken
to address some of these emerging and mostly complex challenges, such as
protection of the environment, often requires resources, particularly finan-
cial and technological ones, which should be made available. Therefore,
stress must be placed on balanced and mutual fulfilment of commitments

and undertakings by all sides.
Fourth: In developing applicable rules to meet the new challenges, the

international community must pay due attention to diversities of back-
grounds and conditions in the social, political, economic and cultural fields.
It should ensure that the major legal systems play their proper role in law-
making and keep the interest of all in perspective. Common prosperity is an
objective that should be pursued in our endeavour to make a safe and peace-
ful world. It is self-evident that appropriate attention to these fundamental
considerations in the future development of international law would
strengthen and enrich its norms, broaden their participatory base and thus
their legitimacy, make them more universally applicable and thus promote
respect for and acceptance of them across the globe. Thus, to use the con-
cepts of the just-concluded World Summit for Social Development, "inclu-
sion, empowerment and participation" should also apply to international
law-making.

Examining the experiences of 50 years of law-making in the United
Nations, one comes to the conclusion that the contribution of the develop-
ing world to this process has not followed a steady pattern. We in the third
world have proven capable of influencing and indeed giving direction to the
process, when we have exerted a unified and concerted effort in achieving our
objectives. For instance, rapid and near-total decolonization confirmed self-
determination as an established principle, which was successfully included in
various international instruments. Likewise, our dedication to the struggle
against apartheid and our determination to make it a generally accepted
norm have borne fruit.

At the same time, however, our other objectives regarding other hard-
core issues facing the world, and in particular the developing countries, have
yet to be realized. One must confess that overcoming those difficulties, par-
ticularly owing to the political nature of the law-making process, is not an
easy task. But this should not prevent us from mobilizing the necessary ex-
pertise in order to participate actively and effectively in the law-making pro-
cess and ensure, ourselves, that our needs and interests are taken into
account.



JUSTICE AND STABILITY

IN THE INTERNATIONAL ORDER

Hisashi Owada*

I. INTRODUCTION

The world is going through a period of great transformation. This may be

a truism, but we are clearly entering a new chapter in the history of interna-
tional relations in the modern era. This implies that the whole structure of

the modern international system, together with the traditional tools that we
employ for managing the system, such as international law, may have to be
re-examined and reconstrued in the new light of this novel situation. Inter-

national law, as we have known it as a body of norms governing the interna-
tional system established since the Treaty of Westphalia, is no exception.

Let me begin by a brief examination of the nature of the changes that

are sweeping the whole world.

What I regard as the most fundamental aspects of the changes in the in-
ternational system, which can affect the legal order of the present-day inter-

national system, are twofold. One is the rapidly growing social reality of
interdependence within international society, which has come to create an

increasing contradiction between this reality of social interdependence grad-

ually permeating every corner of international society and the basic institu-
tional framework of the present-day international system, based on the
principles of the Westphalian legal order.

The other is the increasing awareness of people who have come to assert

the primacy of human dignity of individuals and the growing relevance of in-
dividuals representing pluralistic values to the international system, which

has traditionally been based on the atomistic notion of sovereign States as the
essential elements constituting the system.

* Permanent Representative of Japan to the United Nations.
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Today, I wish to touch upon only a few of the manifestations of this
transformation in the international system and reflect upon their implica-
tions for the international legal order. My main theme for today is that the
transformation within the international system, as manifested by these two
new developments, has produced a new situation in which the concept of
justice, as a key concept for the international legal order, is going through a
trial and challenge in three different dimensions. They are:

(a) The concept of justice in the context of pluralistic values in society;
(b) Tension between justice and stability in the international order;
(c) Dichotomy between justice in the context of international society and

justice in the context of global society.

I am going to touch upon each of the dimensions, one by one, though
inevitably in a somewhat summary fashion.

II. THE CONCEPT OF JUSTICE IN THE CONTEXT OF PLURALISTIC
VALUES IN SOCIETY

While the developments that I have described have come to light only in the
course of recent years and only in relation to some specific parts of the world,
it goes without saying that these ostensibly new developments are neither
novel in time nor unique to a specific region of the world. In this respect,
what has been developing in the socio-economic life of the international
community is truly revealing of the nature of this evolution in the interna-
tional system.

Let me take up the case of the international economic system to illus-
trate the point. The traditional approach of the General Agreement on Tar-
iffs and Trade (GATT)-to promote the principle of free trade as a public
good of international society, through a mechanism based on international
discipline at the inter-State level and applicable only to trade in goods-is
bound to be jeopardized in the face of an overwhelming reality of economic
interdependence, where various factors of production and other economic
activities, including capital, service and people, are moving across national
borders.

No one can question that this system of multilateralism for free trade on
a non-discriminatory basis among nations, as established within the Bretton
Woods system, based as it was on the Ricardian philosophy of comparative
advantage, has largely been instrumental in the spectacular growth of world
trade of the postwar period. However, the Ricardian theory of comparative
advantage is founded on one basic premise: that it can function properly in
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relation to international trade in goods across the national borders of sover-

eign States, under the condition ceterisparibus. In other words, it assumes the

existence of a static international order in which the nation-States are in con-

trol of their respective domestic conditions for free competition across their

national border and in which the operation of the principle of free competi-

tion is not, at least in principle, perturbed by the free movement of the fac-

tors of production, such as capital, equipment and labour, across national
borders. What is being challenged in recent years is precisely this premise.

The single most significant factor behind this change is that the world
today suffers from the dichotomy that has come to exist between the fast-
growing socio-economic reality that entrepreneurs as individuals engage in
activities on a global basis and the equally stark reality that the competence
to regulate these activities is still compartmentalized by nation-States, within
the system based on the Westphalian legal order.

In this novel situation, the reality of economic interdependence has de-
veloped to such an extent that it is no longer possible for any single State to
control economic activities that extend beyond its national borders in a suf-
ficiently effective way in accordance with the societal values that it wants to
preserve. In this sense, economic activities in the present-day world have be-
come truly transnational, and not just multinational.

What I should like to emphasize today is that the implications of this
new development would seem to go beyond the realm of political economy.
They have some serious implications relevant to the international legal order
as it relates to the maintenance of world public order.

In any sufficiently organized society, law is the instrument which en-
dows this organized body with a basic framework for order qua society. As
the Romans put it, ubi societas ibi ius. However, for this order to prevail and
serve as the societal framework for stability, it has to be based on the system
of law which represents justice in that society. The complication arises when
one realizes that justice, like fairness, is a concept which in its abstract form
may represent an eternal and universal value in society but which, when
translated into a practical form susceptible of concrete application, will have
to acquire its concrete contents as an embodiment of this abstract justice as
accepted by the society in question.

Thus, while the concept of justice as it manifests itself in the form of
concrete embodiment must reflect the elements that represent the inherent
universal value, the concrete contents of justice as it is manifested in a norm
may not be totally free from the idiosyncrasies of a particular society condi-
tioned by time and space. Thus a concrete legal norm that is regarded as an
embodiment of the sense of justice prevailing in a society may not always be
accepted in a different society as a norm of the same universal value.
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In my submission, it is precisely on this point that this new development

taking place in the international economic system comes to present a new
implication to the international legal order. It is quite possible that the dif-
ferent normative systems prevailing in two different domestic societies, re-
flecting the sense of values and of justice prevailing in the two societies, come
into conflict with each other in this situation of interaction between two so-
cieties through transnational socio-economic activities.

Let me illustrate this problem by reference to one of the more complex
legal problems that exist in the field of economic activities in any society,
namely, the problem of unfair competition. Almost by definition, any society
that is concerned with the problem of unfair competition in the conduct of
economic activities will condemn unfair competition as being contrary to its
sense of social justice and its public order. However, when it comes to deter-
mining what concrete action constitutes an act of unfair competition to be
made the subject of sanction by society in the form of normative rules, the
question becomes much more complex. I suspect that there will be a fairly
broad range of peripheral norms in this field to which some societies will take
an extremely puritanical and rigorous position, while others will display a
much greater degree of leniency, if not positive approval, at least to the extent
that such activities in those societies are not punishable by law.

Such issues and many others of a similar character would not be a seri-
ous problem to the international legal order, if we lived in the classical world
of the Westphalian international system. Each nation-State, as a sovereign in
harmonious coexistence with other nation-States, based on the principles of
sovereign equality and non-intervention in domestic affairs, would insist on
its self-contained system as a completely closed circuit. Within that closed
circuit of society, each sovereign Government would insist that its sense of
justice in society, as reflected in its legal order, should prevail. However, in
the brave new world that we are now entering, where socio-economic activ-
ities across the national border-rather than activities solely confined within
the national border of one country-are the rule and not the exception, the
question of how to determine and apply what constitutes justice and fairness
in a concrete case becomes much more complex, particularly in the present
transitional phase where we have not yet succeeded in reorganizing ourselves
into an international community in its institutional aspect.

III. TENSION BETWEEN JUSTICE AND STABILITY

IN THE INTERNATIONAL ORDER

It may be a truism that the function of the law is to maintain a delicate equi-
librium between justice and stability in society. Under normal circumstances,
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the two will go hand in hand together, to the extent that the element of jus-

tice is expected to be inherent in the concept of law and order which ensures

stability in society in a sustainable manner. Thus, in the context of interna-

tional law, the Charter of the United Nations provides as follows in Article

2, paragraph 3:

"All Members shall settle their international disputes by peace-
ful means in such a manner that international peace and security,
and justice, are not endangered". (Emphasis added)

Nevertheless, at a moment of turbulence in any society, and in interna-
tional society in particular, there can arise a situation in which this harmoni-
ous balance between justice and stability-or peace in the international
context-is disturbed, with the result that the two essential elements of order
come into mutual tension and conflict. This tension between justice and sta-
bility tends to surface in the form of a dichotomy to confront the practitioner
of the management of international relations with a painful choice. As is the
case with domestic society, this dichotomy becomes particularly acute in a
situation of social disturbance and conflict.

I submit that this tension between justice and stability in the interna-
tional legal order has now become even more acute and real in the face of
new factors which are affecting the international relations of today, precisely
because we are now living through a period of major societal evolution in the
international system. In this sense, the end of the cold war would signify the
final demise of "the good old days" when things were simpler and more clear-
cut in terms of values to be defended and the context of confrontation be-
tween the West and the East vying for totally opposing value systems in var-
ious respects.

In contrast to these past years, the international reality of the present-
day world is much more complex, with the tension between upholding jus-
tice and safeguarding peace in a given situation becoming much more acute
and harder to harmonize.

To illustrate the nature of the problem, let me take up the controversy
surrounding the problem of an arms embargo in the former Yugoslavia. In res-
olution 713 (1991) of 25 September 1991, as it applies to the two warring
parties in Bosnia and Herzegovina, the Security Council stipulated as follows:

"Decides, under Chapter VII of the Charter of the United Na-
tions, that all States shall, for the purposes of establishing peace and
stability in Yugoslavia, immediately implement a general and com-
plete embargo on all deliveries of weapons and military equipment
to Yugoslavia until the Council decides otherwise following consul-
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tation between the Secretary-General and the Government of
Yugoslavia". (Emphasis added)

The intent of this arms embargo is unequivocally stated in the resolution
in question as being "for the purpose of establishing peace and stability" in the
region. However, a fierce opposition to this arms embargo has come to be ad-
vanced by one of the warring parties, i.e., the Government of the Republic of
Bosnia and Herzegovina. The essence of this argument would seem to be that
the principle of justice involved in the concrete situation that exists is being
trampled in favour of the consideration of stability and peace, setting aside the
consideration of the justice or otherwise of the peace in question. As stated by
one most forceful advocate for the lifting of the arms embargo, representing
the Government of Bosnia and Herzegovina in the General Assembly:

it is [the Muslim Bosnians'] inferiority in quality and
quantity of weapons that has allowed this aggression [by Serbians]
to be continued... We [the Muslim Bosnians] do expect our right
to self-defence to be honoured and our desire to control our own
fate to be respected, once and for all". 1

In other words, according to this contention, the primary concern of the
international community as represented by the Security Council was to give
priority to stability in the situation, which hopefully would lead to the res-
toration of peace within the area, whereas the Government of Bosnia and
Herzegovina was crying out that the imposition of an arms embargo was an
act of gross injustice, inasmuch as the arms embargo would be in effect tan-
tamount to denying the Bosnian Muslims their inherent right of self-
defence.

Without passing judgement on the merits of the case on both sides, I sub-
mit that this is not a unique case in which the pursuit of justice and that of
stability come into tension and even into conflict with each other in interna-
tional relations. Particularly when a matter of this nature comes before a po-
litical organ of the United Nations, each State member of that organ will be
required to make a choice in this regard from a politico-juridical point of view.

The question is not new. The whole mechanism of peaceful settlement
of international disputes under Chapter VI of the Charter, in spite of the ca-
veat in Article 2, paragraph 3, thereof, presupposes the existence of this ten-
sion, while hoping that a harmonious equilibrium will be maintained in the
process of reaching peaceful settlement. The situation would essentially be

1 Official Records of the General Assembly, Forty-ninth Session, Plenary Meetings, 50th meeting,
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the same with respect to the peace-keeping operations of the United Nations,

at any rate to the extent that the operations are based on faithful adherence

to the principle of impartiality, within the confines of Chapter VI of the

Charter.
This state of affairs should be intrinsically distinguished from the situa-

tion under Chapter VII of the Charter. The determination of the existence

of a threat to the peace, breach of the peace or act of aggression by the Secu-

rity Council under Article 39 should be in its nature a determination that

fundamental justice is endangered or infringed and that the collective deci-

sion of the Security Council as the executive organ of the international com-

munity in this regard is to make justice prevail.
That the reality is not so simple has been illustrated by the example of

the former Yugoslavia that I have just quoted. Also at the time of the Gulf
crisis of 1990, where a blatant act of aggression took place against the terri-
torial integrity and political independence of a Member of the United Na-
tions by another fellow Member, one could discern, among the membership
of the Security Council and of the United Nations at large, a degree of am-
bivalence on the part of some Members, which stemmed from this tension
between the requirement that justice should prevail and the desire that sta-
bility be safeguarded as a matter of priority.

The dichotomy is not an easy one to solve in practice. Obviously, there
cannot be a complete solution to this state of affairs as long as the interna-
tional community is not equipped with an organ endowed with an effective
centralized power to execute a decision of the international community. Giv-
en the evolving trend in the international community to prevent States from
individually taking justice into their own hands, this dichotomy between jus-
tice and stability will be likely to grow, unless this trend is matched and but-
tressed by an international effort to strengthen a collective mechanism to
ensure a harmonious equilibrium between justice and stability in interna-
tional society.

IV. JUSTICE IN THE CONTEXT OF INTERNATIONAL
AND GLOBAL SOCIETIES

The third area which requires our attention in relation to the new develop-
ment in international society is the growing dichotomy, if not divergence,
between the concept of justice in human terms in the context of global soci-

ety and the concept of justice in sovereign terms in the context of interna-
tional society.

Justice in society is a concept which has its relevance in relation to the socio-
judicial status of the constituent members of that society. Thus, when slaves
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were not regarded as legitimate component elements of society, the problem
of social justice in relation to the slaves was not on the conscience of the peo-
ple. By the same token, when the policy of apartheid was practised in the Re-
public of South Africa, the injustice being done to the coloured population
in that country was ignored by the officialdom of that country.

In the context of international society this would mean that the concept
of justice could vary, depending upon whether one was thinking primarily of
justice in relation to sovereign States as constituent members of the commu-
nity of nations or in relation to the individuals or groups of individuals as
component elements of this society. In the traditional context of the West-
phalian legal order, where sovereign States are the basic constituent units of
society, the realization of justice as the ultimate objective of the international
legal order has always been conceived of primarily in relation to the sovereign
States.

The problem is again one of divergence between the conception of an
emerging global community with human beings as its essential components
in the societal sense and the conception of the existing international commu-
nity with sovereign States as its basic components. This divergence can, and
already often does, create a tension between the two, to the extent that the
values in society, including the aspect of justice involved, can be divergent,
depending upon whether one looks at the situation from the viewpoint of
sovereign States or of the people involved.

It is submitted that a typical case which arises in this dilemma is the one
related to the principle of self-determination. The principle of self-determi-
nation, in its historical origin, was born in the early part of this century in
Europe, as a legal response to the rising tide of nationalism, in the wake of
the dissolution of three empires-the Ottoman, the Austro-Hungarian and
the German empires. Based on the traditional principle of nation-States, but
reflecting the aspiration of the peoples involved, an attempt was made to give
legitimacy to the expressed or implicit will of those peoples to establish
themselves as nations and therefore as sovereign members of the internation-
al community.

Nevertheless, already in this process, the potential tension between the
two, which was intrinsic in the principle of self-determination, was visible
from the beginning in the form of a dichotomy between the principle of ter-
ritorial integrity-or what Professor Thomas Franck calls the principle of uti

possidetis-and the principle of self-determination.
2

The second wave of the movement for the principle of self-determina-
tion came in the aftermath of the Second World War. In the process of

2 Thomas M. Franck, "Fairness in the international legal and institutional system", Recueil

des Cours, vol. 240 (1993), pp. 136 and 137.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

decolonization which followed the collapse of the colonial empires of many

European States, the principle of self-determination was given the status of

an almost sacrosanct principle-at any rate as far as the ex-colonial Territo-

ries aspiring to achieve independence as sovereign States were concerned.

However, here again, the kind of tension that has been mentioned above
is already visible in the Declaration on the Granting of Independence to Co-

lonial Countries and Peoples, adopted by the General Assembly in 1960 (res-
olution 1524 (XV)), which states as follows:

"Any attempt aimed at the partial or total disruption of the na-
tional unity and the territorial integrity of a country is incompati-
ble with the purposes and principles of the Charter of the United
Nations".

This viewpoint was repeated, word for word, in the Declaration on Principles
of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations, adopted by the
Assembly in 1970 (resolution 2625 (XXV)).

What these two declarations do is to try to find a middle ground solu-
tion to the dilemma, by reconciling the principle of self-determination
of peoples with the principle of territorial integrity through restricting
the sphere of application of the principle of self-determination to cases
linked to the right of a nation to become a sovereign member of the commu-
nity of nations.

It is interesting to note in this connection that the International Cove-
nant on Civil and Political Rights, adopted by the General Assembly in 1966
(resolution 2200 (XXI)), provides as follows in article 1:

"All peoples have the right of self-determination. By virtue of
that right they freely determine their political status and freely pur-
sue their economic, social and cultural development".

Precisely the same provision appears in article 1 of the International Cove-
nant on Economic, Social and Cultural Rights.

On this score, one can clearly detect the tension in operation at the
present time between the consideration of justice and that of stability in the
international legal order. With clear awareness of this tension, the Interna-
tional Court of Justice, in its Judgment of the Chamber, in the case Burkina
Faso v. Mali, observed:

"At first sight this principle [of territorial integrity] conflicts out-
right with another one, the right of peoples to self-determination.
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In fact, however, the maintenance of the territorial status quo in
Africa is often seen as the wisest course. The essential requirement
of stability in order to survive, to develop and gradually to consol-
idate their independence in all fields has induced African States ju-
diciously to commit to the respecting of colonial frontiers, and to
take account of it in the interpretation of the principle of self-
determination of peoples". 3

It is noteworthy that in this passage in the Judgment, the International
Court of Justice put its finger on the dichotomy or at least the tension that
exists between the two factors and referred to "the essential requirement of
stability", emphasizing the decisive relevance of the element of stability in
the legal order in this particular setting. The critical question under such cir-
cumstances-setting aside the concrete factors involved in this case, on
which I have no intention of passing a judgement here-is whether one
should be thinking about this problem primarily in terms of the legitimate
interest and justice of a sovereign State or rather in terms of the legitimate inter-
est and justice of a group of individuals to decide upon their own destiny, or both
in harmony.

If one looks at the situation, not from the viewpoint of justice in relation
to nations entitled to become sovereign members of international society, but
from the viewpoint of justice in relation to individuals or people as members
of global society, it will be seen that the conception of justice involved in the
principle of self-determination could be a much broader one, extending to
the case of the freedom of groups of individuals as communities to choose
their own self-government. This naturally would not mean that a secessionist
movement from an existing sovereign entity by a local community claiming
independence is always justified. It would not mean either, at the same
time, that the principle of self-determination is a principle which is applica-
ble only to the process of decolonization and disintegration of a colonial em-
pire and has therefore ceased to apply to the post-decolonization world of
today.

A somewhat similar situation can be observed, although for very differ-

ent reasons and against a very different background, when one looks at the
political geography of Western Europe and other industrial parts of the
world.

On the one hand, European nation-States would appear to be inevitably
moving towards a fuller integration of Europe as a whole. On the other hand,

one paradoxical consequence of this development would appear to be that
the nation-States as traditional units of the international system are losing

3 IC.J. Reports 1986, p. 554, para. 25.
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relevance not only in relation to the supranational authority which is increas-

ingly replacing the functions of sovereign States, but also in relation to the

individuals who are growingly assuming the role of the central actors in the

system. Thus, paradoxically, as the process of "social integration" progresses

at the level of the European community of nations, what I might describe as

the process of "societal disintegration" at the level of nation-States is also in
progress, in tandem with the process of "social integration" at the communi-
ty level, calling into question the relevance of nation-States as the basic unit
of international society. One can discover the impact of the same trend ap-
pearing in many parts of Europe, such as Belgium, the United Kingdom of
Great Britain and Northern Ireland, Spain, France and in many other Euro-
pean States. In fact, this trend is not confined to the members of the
European Union. Countries in Central Europe, such as the former
Czechoslovakia, or Canada in the Western hemisphere are also being affected
by essentially the same movement. Throughout all these cases, what is dis-
cernible is that smaller local communities, with much more tangible and
more easily identifiable community interests, are beginning to voice their
claim for legitimacy over autonomy/independence, as against the claim of ex-
isting nation-States for the supremacy of sovereignty and territorial integrity.

In this situation of dichotomy4 which pervades our society all over the
world, a harmonious equilibrium would appear to be required between the
conception of justice in society as seen from the viewpoint of sovereign States
in the international setting and the conception of justice in society as seen
from the viewpoint of individuals in the global setting. It is suggested that
this would be possible, provided that good governance in the respective so-
cieties of nations is secured to reflect the legitimate aspirations of those
groups of people in the process of government and that a degree of autonomy
is ensured to meet the request of self-determination of these groups of
people.

It is my humble submission by way of a conclusion that it is through
such a process of harmonization that the concept of justice as defined in
terms of international society, on the one hand, and the concept of justice as
defined in terms of global society, on the other hand, should and indeed
could be brought together as a harmonious unity to form the key concept to
govern the new international legal order.

4 See Franck, op. cit.



THE UNIVERSALITY OF INTERNATIONAL LAW:

CONCEPTS AND LIMITS

Dumitra Popescu *

We have it in our power to build
international law as a language

for all of humanity.

1. WHAT DOES THE UNIVERSALITY OF INTERNATIONAL LAW

REALLY MEAN?

Does it refer to the field to be regulated (universal problems) or to the
sphere of its subjects and their behaviour (all have to comply with the law or
with the nature of its norms), the process of law-making and the tools of ex-
pressing the norms, or to all such items and beyond?

To answer such questions and others which might highlight the concept
of the universality of international law, I explore in greater depth the neces-
sity to legislate universally and the nature of such norms, the place and role
of international organizations, as well as a case-study.

2. THE NECESSITY OF UNIVERSAL NORMS, COMPULSORY FOR ALL STATES

Generally speaking, the common feature of sources of international law, es-
pecially treaties, general principles and custom, consists in that they are en-
gendered by the consent of the States and are opposable to them, as far as
they have freely expressed their will to comply with them. Therefore, the
problem refers to the nature of the norms of international law, their cre-
ation and their opposability. Under the circumstances characterizing the
present, international society, consisting of almost 200 States with their large

* Scientific Researcher, Institute for Legal Research of the Romanian Academy.
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diversity,' is confronted with global issues such as environmental protection

and avoiding environmental risk and the control of the use of nuclear power

in economic activities. Acts of international terrorism, the perpetration of in-

ternational crimes (e.g., genocide, war crimes, hijacking) and the danger of

using nuclear weapons raise similar global problems.

Such features of the international community should determine a new

approach to the question of the sources of international law, by establishing

new compulsory rules for all subjects of international law, regardless of any

State's disposition.
2

Non-recognition or non-acceptance of those norms may jeopardize the

entire international community.

Undoubtedly, it may be questioned that such an approach to the univer-

sality of international law would infringe upon the principle of sovereignty

and autonomy of States. 3

The principle of sovereignty and autonomy continues, of course, to be
valid as an expression of the equal sovereignty of States, regardless of their
large diversity. Sovereign equality was provided for in the 1970 Declaration

on Principles of International Law concerning Friendly Relations and Coop-
eration among States in accordance with the Charter of the United Nations

(General Assembly resolution 2625 (XXV)).

In another opinion it was considered that the complete autonomy of the
State could not be accepted at the present stage of international society. The

destructive character of some activities would make a full autonomy not only
unrecommendable, but even potentially catastrophic. 4

At the same time, however, some international law scholars admit that

a State which does not want to be bound by an international norm may raise
objections against it and may be exempted from its enforcement. 5

It is also said that the world is likely to remain heterogeneous and brutal
for centuries and that the painfully accumulated store of knowledge about

how to ensure at least minimal regulation of the relations between competing
sovereigns will serve decision makers for a long time to come. 6

1 Mircea Malita and others, Statele lumii, mica enciclopedie (The World States, the Small

Encyclopedia), published by Romby House, Bucharest, 5th ed. (1993), pp. 407-412.
2 Jonathan Charney, "Universal international law", American Journal ofInternational Law,

No. 4 (1993), p. 530.
3 Al. Bolintineanu and D. Popescu, "New trends in public international law in a changing

world", No. 1 (1994), pp. 29 and 30.
4 Charney, op. cit., p. 530.
5 Louis Henkin, "International law: politics, values and functions", 216 Recueildes Cours,

9, 45, 46, 130 (1989, IV); Oscar Schachter, International Law in Theory and Practice, Martinus
Nijhoff Publisher (1991), pp. 35-37.

6 Anne-Marie Slaughter Burley, "International law and international relations theory: a
dual agenda", American Journal of International Law, No. 2 (1993), p. 238.
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Such an analysis leads to the problem of the function of consent in in-
ternational law-making through the various above-mentioned sources.

3. TREATIES

Pursuant to the Statute of the International Court of Justice (Article 38, para.
1 a), States are bound by treaties establishing rules they expressly recognized.
Third States cannot be obliged to comply with the provisions of a treaty if
they have not given their consent to it (articles 34 to 38 of the Vienna Con-
vention on the Law of Treaties). Ratification of and accession to treaties are
optional. On the other hand, jus cogens (article 53 of the Vienna Convention
on the Law of Treaties) forbids States to assume obligations and specifi-
cally rights which would be contrary to the norms with such an impera-
tive character. In this context, the opinion has been expressed that rather
than consent, the real source of treaty obligations is the international law
norm ofpacta sunt servanda.7 It seems to me that such an opinion cannot be
accepted. The principle of pacta sunt servanda does not apply to the making
of the treaty, but to the performance after its conclusion by the consent of
the States.

Therefore, a State is bound to carry out the duties established by a treaty
only after the State has become a party to that treaty.

4. GENERAL PRINCIPLES

As is generally accepted, such principles are considered to have their roots in
domestic law systems. However, adopting the assumption that these are in
fact rules of natural law, there is no evidence that all States have consented
to each rule of natural law contained in the general principles of law. 8

In the absence of that proof, consent has no role in the application of
the principles which appear as independent from it. This assessment seems
relevant.

9

Another opinion holds that the usage of a principle which is contained
in all the main legal systems is similar to the practice of States and necessary
for international customary law-making.10

7 Charney, op. cit., pp. 534 and 535.

8 See, for instance, the Judgment of the International Court of Justice concerning South-

West Africa, second phase, LCj Reports, 6, 18 July 1966, p. 296.
9 Charney, op. cit., p. 535.
10 Henkin, op. cit., pp. 61 and 62.
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In fact, the uniform domestic practice does not imply State consent, this

practice having no link to international law. When the International Court

of Justice, like its predecessor, the Permanent Court of International Justice,

refers to general principles of law, it does not denominate the rules as such,

nor does it require any evidence for their existence.

5. CUSTOMARY LAW

As is generally recognized, a customary norm exists if States behave in accor-
dance with it and the international community accepts this norm as binding

as a result of the practice of States and opiniojuris. It has been submitted that
its acceptance is required only from the international community, but not by
all States individually. 12 However, this opinion, taking into account the role
of the international community as a subject of international law, leaves less
opportunity for individual States. The acceptance of a customary rule may
also be established by acquiescence. 13

The evidence usually used in order to establish the existence of interna-
tional law rules is, in general, of a nature which would not require that all
States should expressly or tacitly consent to all the new rules of customary in-
ternational law. Such an assumption could speak to the consideration that
many States do not know that the law is being made and thus have not
formed an opinion.

In this context, the International Court of Justice, in the case of the
North Sea Continental Shelf (1969), expressed the opinion that a representa-
tive majority of States is sufficient to establish a custom.14 To hold the view
that custom has a consentaneous character would mean that new States could
not be bound by a custom which came into existence prior to the obtaining

of their independence. There would thus exist a material impossibility to
prove that all States have consented to the customary rule. However, inter-
national practice has not confirmed this point of view. 15

It may be mentioned that, usually, the International Court of Justice
either declares that the rules applicable to a case represent positive rules, or
else it bases them on evidence deriving from resolutions of international or-

ganizations and multilateral treaties and not on evidence of State practice re-
garding the existence of the specific customary law.

11 See, for instance, the case of Chorzow Factory judged by the Permanent Court of Inter-
national Justice, Series A, No. 17 (1928), pp. 27-29.

12 K. Brierly, "The basis of obligation in international law", in Other Papers (1958), p. 13.
13 Henkin, op. cit., P. 59.
14 LC.J. Reports, 20 February 1969.
15 D. Carreau, Droit international, 2e ed., Paris (1988), p. 244.
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However, it seems to be hazardous to assert that traditionally customary
law has been made by a few interested States, for all States. 16

6. THE PLACE AND ROLE OF INTERNATIONAL ORGANIZATIONS
IN THE PROCESS OF INTERNATIONAL LAW-MAKING

The necessity of using new mechanisms for law-making of universal charac-
ter, alongside the traditional ones, is illustrated by the following two consid-
erations: (a) the world is a multipolar one; and (b) the international
community has as one of its missions to establish a certain uniformity of be-
haviour in the interest of all its members.

As a matter of fact, this process began after the Second World War with
the establishment of the United Nations, whose role in the organization and
initiation of the law-making process should be enhanced, attention being
paid especially to the General Assembly and the Security Council.

Such forms, including also ad hoc multilateral diplomatic conferences
and especially the conferences for the codification of international law by
drafting and adopting multilateral treaties, as well as international organiza-
tions devoted to specialized subjects, should also be taken into consider-
ation. 17

According to some opinions, the formulation of international law rules
within international organizations and conferences for codification and pro-
gressive development are considered as leading to a result equivalent to cus-
tom, as an expression of State practice and opiniojuris.18

Nevertheless, such opinions do not take into account that, in the mak-
ing of custom, a certain duration of a practice is necessary. Therefore, as a re-
sult of this new mechanism for international law-making, consisting of
international organizations, the denomination of general international law is
to be preferred, a formulation also used in many cases by the International
Court of Justice. 1

9

The activity of international law-making within international organiza-
tions is sometimes compared with the domestic legislative process, confer-
ring upon the General Assembly the exercise of such a power when it adopts
resolutions called declarations of international law.

16 Charney, op. cit., pp. 537 and 538.
17 Louis Sohn, "International law implications of the 1994 Agreement", American Journal

of International Law, No. 4 (1994), pp. 700 and 701.
18 Rosalyn Higgins, The Role of Resolutions of International Organizations in the Process

of Creating Norms in International Law and International System (1987), p. 21.
19 About 40 such cases are mentioned (Charney, op. cit., pp. 646 and 647).
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Pursuant to a different opinion, the resolutions of international organi-

zations, in general, are considered not binding, because the representatives of

the States have no power to adopt resolutions having such a value. 20

It seems, however, that though the General Assembly does not exercise

a legislative authority when it adopts any category of resolutions, it contrib-

utes to the general process of crystallization and formation of international
law and this applies also to international case-law. Among a number of ex-
amples, one could mention those which have been cited in the field of the
law of the sea, such as the rapid acceptance of the exclusive economic zone
of 200 miles, supported in international jurisprudence and sanctioned by the
United Nations Convention on the Law of the Sea of 1982, and the princi-
ples adopted by the United Nations Conference on the Human Environment
in 1972.

In current Romanian teachings on international law, it is underlined
that General Assembly declarations have a normative significance, reference
being made, inter alia, to the Declaration on the Granting of Independence
to Colonial Countries and Peoples of 1960 (resolution 1514 (XV)) and the
Declaration on Principles of International Law concerning Friendly Rela-
tions and Cooperation among States in accordance with the Charter of the
United Nations, adopted on 24 October 1970, the twenty-fifth anniversary
of the United Nations (resolution 2625 (XXV)). 2 1

The opinion has also been expressed that, because of the use of various
multilateral forums, significant problems having a strong potential would
have to pass through one or several processes before rules concerning them
might become international law. This process would replace the traditional
source of custom in international law.2 2

A most recent study succinctly underlines that the flexibility of rules for
drafting and putting into force some agreements reveals certain limits and
that States have the freedom to adapt these rules, as long as basic rules of in-
ternational law, so-calledjus cogens, are not violated. In this context, it is said
that the law of the international community need no longer be discovered by
searching through archives for State practice. "Instead, there is a new dynam-
ic mechanism, allowing the international community to create new law di-
rectly by all nations gathering around a conference table, and by patient

20 See Ion Diaconu, Curs de drept international (Textbook of Public International Law)

(199311p. 52.
Gh. Moca, Dreptul international public (Public International Law), Bucharest (1992),

pp. 63-66; D. Popescu, A. Nastase and E Coman, Drept internationalpublic (Public International
Law), Bucharest (1994), pp. 42 and 43, who consider that the General Assembly resolutions con-
tribute to the customary law-making process.

22 Charney, op. cit., p. 549.
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negotiations, quiet consultations and long public debate to agree on what the
law should be". 2 3

Describing the way the consultation group for the 1994 Agreement re-
lating to the Implementation of Part XI of the United Nations Convention
on the Law of the Sea functioned, the point is made that an agreement
reached in such a way truly represents the opinion of mankind and that it is
likely to be approved by the General Assembly by a unanimous vote. 24

However, on 28 July 1994, the vote on resolution 48/263 was 121 in
favour, none against, with 7 abstentions, but in July 1994 there were
184 States Members of the United Nations. This means that 56 States
Members-30.43 per cent of the total membership of the organization-
have not expressed themselves at all so far, regardless of the voting rules. If
reference is made to the total number of States, the figure would be about
35 per cent. Under such circumstances, it seems to me that beyond the at-
tractiveness of such dynamic vehicles of law-making, the flexibility and, fur-
thermore, the speed of the process might imperil the accuracy of the product
and its legally formulated subtleties and especially the formation of the
State's consensus by way of concessions and compromises, taking all legiti-
mate interests equitably into account in order to find a proper solution.

Having this in mind and without minimizing the significance of such a
fascinating new idea which is very much attached to the vitality and viability
of this new law-making process, it may be questioned whether this process
would be preferable for "soft" law-making, rather than for a "hard" law-
creating process. Or is there room for certain limits also?

7. CASE-STUDY: THE 1994 AGREEMENT RELATING TO THE

IMPLEMENTATION OF PART XI OF THE UNITED NATIONS CONVENTION

ON THE LAW OF THE SEA OF 10 DECEMBER 1982

In July 1990, the Secretary-General of the United Nations initiated informal

consultations to attempt to meet the objections of the industrialized States
and so achieve universal participation in the Convention on the Law of the
Sea.

2 5

Between 1990 and 1994, 15 meetings were held. After preliminary
agreement was reached between some especially interested developed and de-
veloping States, the consultations were opened in 1992 to all States Members

23 Sohn, op. cit., p. 700.
24 Idem, p. 701.
25 Idem, p. 696.
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of the United Nations and between 75 and 90 States became involved in the

remaining meetings.
A tentative draft of the instrument was prepared and, after several revi-

sions, it became a document embodying a proposed General Assembly reso-
lution and an implementation agreement, with a substantive annex.

On 28 July 1994, the General Assembly adopted, by 121 votes to none,
with 7 abstentions, resolution 48/263,26 by which it approved the Agree-
ment and the proposed procedure and authorized the Secretary-General to
make the necessary arrangements. The Agreement was opened for signature
on 29 July and was promptly signed by 50 States. It will enter into force
when 40 States establish their consent to be bound by it, subject to the con-
dition that this group must include at least 7 States representing "pioneer in-
vestors" and that at least 5 of these States must be developed States (i.e.,
States willing to pay a large share of the expenses of the new Authority).

The Agreement is meant to be applied provisionally. In the light of the
General Assembly resolution and the Agreement, the whole procedure is
predicated on the desire of the international community to achieve universal
participation in the Convention, with the hope that the Agreement, by re-
moving obstacles to the ratification of the Convention, will expedite such
universalization.

2 7

8. CONCLUDING REMARKS

The drawing-up of a universal international law, applicable to all States,
without the distinctions which existed when international society was bipo-
lar, could more efficiently contribute to the resolution of problems affecting
the interests of all States and peoples.

According to the concept examined in my presentation, it was submit-
ted that treaties would not be adequate tools for universal international law-
making, the procedure for their conclusion being difficult and complicated
and accession not attaining universal participation. For such reasons, one
should resort to the increasing role of multilateral forums in the drawing up
and promotion of general international law.2 8

As a consequence, it is maintained that the classical sources of interna-
tional law would be enhanced with a kind of a quasi-legislative process. Such
an opinion raises two questions:

26 The draft resolution (A/48/L. 60 and Add. 1) was proposed by Fiji and a long list of
sponsors, including the United States of America, on 22 June 1994.

27 Sohn, op. cit., p. 698.
28 Charney, op. cit., p. 551.
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(a) Whether States would be willing to recognize vehicles for internation-
al law-making which would not be in accordance with their sover-
eignty and autonomy;

(b) Whether States would accept the use of proceedings which may have
a supernational character, similar, to a certain extent, to European
community law.

Obviously, the sovereignty of today is not the sovereignty of 50 or even
25 years ago, nor will it be the sovereignty of tomorrow, though its "black
box" has become transparent. 29 However, this living concept has accompa-
nied international society for centuries. 3 0

At the same time, it appears that statehood, as a fulcrum of international
law, will continue to dominate the international arena, with its territorial and
jurisdictional sovereignty, equality of rights and so on, no matter how we
qualify the States concerned, as liberal or non-liberal States.

In this context, what has to be emphasized is the need for a new impetus
towards a growing role, within the international community, for internation-
al organizations and structures, including trends to integration.

Such developments are also mirrored in the American teachings of in-
ternational law, the doctrine which puts emphasis on institutional processes,
investigating the way in which international organizations could act as a
broader process of international "governance", facilitating cooperation
among States in the pursuit of their own interests.

However, the diversity of States, their stage of development, their needs
should be taken into consideration.

As someone said, referring to the experience of the European Union, the
States members of that organization are relatively homogeneous and the sub-
stance of that homogeneity is, inter alia, a particular set of political and eco-
nomic beliefs. 3 1

To my mind, we have to rethink or even reconceptualize a number of ex-
isting concepts in international law, such as sovereignty, statehood, interna-
tional organizations, international crimes (i.e., terrorism, genocide), jus
cogens, mankind and international "governance", to name a few of them.

The establishment of a delimitation between fields which should be reg-
ulated by a certain category of norms and other fields, between norms ofjus
cogens and regular norms, as well as the establishment of certain limits some-
how similar to standards in environmental law would trace the parameters

29 Slaughter Burley, op. cit., p. 226.
30 Theodor Meron, "The authority to make treaties in the late Middle Ages", Ameri-

can Journal of International Law, No. 1 (1995), pp. 3 and 14-19.
31 Slaughter Burley, op. cit., p. 234.
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for State behaviour and would contribute to the drive to discover new con-
cepts and norms. Let us hope that such concepts and limits may serve as key
devices in framing the foundation for a twenty-first century international law
as a language for all of humanity.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. HISASHI OWADA

M s. Ramaswamy Iyer* wondered whether Mr. Owada had any sugges-
tions for bringing transboundary entrepreneurial activities, and in particular
the activities of multinational corporations, within the ambit of international
law to reflect the realities of global economic and environmental interdepen-
dence and to ensure continued justice and stability within the international
order.

Mr. Ajomo** asked whether, in view of the failure of efforts to formulate
a code of conduct for transnational corporations, it was not time to elevate
them to the status of subjects rather than objects of international law so as to
make them directly answerable for their nefarious activities, especially in de-
veloping countries. He further asked whether it might be possible to formu-
late a theory whereby self-determination, which had been elevated to the
status ofjus cogens during the lifetime of the United Nations and had been
most salutary in helping States to emerge from tutelage to independence,
could be used to reorder affairs within States in order to prevent internal con-
flicts that posed a threat to international peace and security.

Mr. Nanda*** stated that self-determination and humanitarian inter-
vention were ambiguous concepts. Despite the great utility of the principle
of self-determination in the past, especially in colonial times, the question of
how one should refashion that concept for implementation in the current in-
ternational arena was an important issue for international lawyers, given the
anarchy reigning in many parts of the world. The same was true of interna-
tional humanitarian intervention. The time had come, he felt, for interna-

* Adviser, Permanent Mission of Malaysia to the United Nations, NY, United States of America.

** Director-General, Nigerian Institute of Advanced Legal Studies, University of Lagos
Campus, Lagos, Nigeria.

*** University of Denver Law School, Denver, CO, United States of America.
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tional lawyers to recognize that the ambiguity of those concepts was causing

considerable confusion and to find ways to resolve the conflicts between

norms such as justice and stability or territorial integrity and self-determina-

tion. International law associations and the United Nations might make con-

crete suggestions, perhaps involving a special working group to deal with

some of those concepts. Mechanisms should be created to enable the inter-

national community to review specific claims to self-determination or hu-

manitarian intervention.

Mr. Choi,* commenting on Mr. Owada's statement that, owing to the

great interdependency of international economic relations, no single nation

could control those relations, wished to know Mr. Owada's personal view re-

garding the application of that thinking to the ongoing trade friction be-

tween Japan and the United States of America.

Mr. Przetacznik** felt that applying the terms "soft" or "hard", bor-
rowed from computer language, to international law was improper. Interna-

tional law, he said, was either "valid" or "invalid".

Mr. Owada (reply) said that his intention had been simply to offer a

conceptual framework for the discussion of problems related to justice and

stability in the international legal order. The concrete applications men-

tioned by the participants, on the other hand, involved both the problem of

political reality versus legal theory and that of constructive analysis of prob-

lems from a legal point of view, which would lead to concrete solutions.

On the question of the regulation of multinational corporations, the

need for which certainly existed, one was forced to work within the institu-

tional framework created in the context of what he had described as the
Westphalian legal order, which involved compartmentalization of the com-

petence for dealing with such issues and was clearly not satisfactory for that

purpose. Various theoretical possibilities included unifying the regulatory re-
gime on a global basis-an ideal but unrealistic solution; harmonizing regu-

lations in each national jurisdiction so as to produce a universally applicable

result; or leaving to individual countries the competence for dealing with

such issues. The last-mentioned solution, however, would require the appli-

cation of national legislation beyond national borders, which would violate

the territorial competence of another State and was therefore not practical.

Regarding self-determination, it was important not to confine that con-

cept to its historical legacy, which meant the right to attain sovereignty. It was

Representative, International Law Association, Revere, MA, United States of America.

** Administrative Law Judge, New York, NY, United States of America.
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rather a question of creating an environment that would allow the people in-
volved to exercise the freedom to govern themselves; hence the concept
ranged from the establishment of independence as a sovereign State to the
most rudimentary form of local autonomy. The concept of self-determina-
tion must be re-examined in that broader and more fundamental context,
rather than being dealt with from an institutional point of view. The same
considerations applied to humanitarian intervention to the extent that hu-
man dignity was a value that could be accepted by the global community.
However, the classic concept of humanitarian intervention, aimed at the pro-
tection of one's own nationals, had already been discarded under the Charter
system, while the newer concept related to the question of whether to inter-

vene out of humanitarian motives to save human values and human lives in
the context of a collapse of governance in a particular territorial entity. While
the motive was admirable, the means needed to be carefully worked out so
as to reflect the sense of justice of the international community as a whole.

He felt it was not the appropriate time or place to express his personal
views regarding Mr. Choi's question, but invited Mr. Choi to discuss them
with him privately.

His intention, he said, had been simply to draw attention to the delicate
nature of the problems facing the current international legal system, and in
particular the contradiction between the legacy of the past, which still re-
mained the basic framework for dealing with issues, and the political and socio-
economic reality of the times, which had already gone beyond that antiquat-
ed framework.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY Ms. DUMITRA POPESCU

Ms. Szafarz* said it was meaningful, when speaking of universal internation-
al law, to mention regional international law as well. One could speak of a

pan-European international law in statu nascendi. The contemporary inter-
national law of Europe had its origins in treaties adopted since the 1950s. A

total of 222 treaties relating specifically to Europe had been concluded with-
in the framework of the Council of Europe, the Economic Commission for
Europe or the Conference on Security and Cooperation in Europe (CSCE)
(which had become the Organization for Security and Cooperation in

* Head of the Group on International Law, Institute of Law Studies of the Polish Academy
of Sciences, Warsaw, Poland.
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Europe (OSCE)) as well as independently of those institutions. The partic-
ular international law currently being developed in Europe might be referred
to as the international law of Europe of the second generation and differed
from that of the first generation, which had been developing since the seven-
teenth century and had given rise to general international law. Such second-
generation law was being established side by side with general international
law and would continue to be particular law. The international law of Europe
was not in derogation of, but rather complementary to, general international
law and formed only part of the current European legal space.

Mr. Sohn* said that the fact that approximately a third of the Members
of the United Nations had not participated in the preparation of the Agree-
ment concluded in 1994 relating to the implementation of Part XI of the
Convention on the Law of the Sea in no way detracted from the validity of
that document. It had been adopted by the General Assembly sitting in ses-
sion, to which all Members had been invited, just as they had been invited
to the consultations that had preceded the session. They were therefore
bound by the Agreement even if they had chosen to remain absent or not to
vote, for, in the General Assembly as in the Security Council, neither absten-
tion nor absence constituted a veto.

It had become a general principle in the United Nations that the Gen-
eral Assembly could contribute to the crystallization of international law and
was actually the ideal body for that process, since most of the States of the
world were represented in it. The United Nations, through the General As-
sembly, had come to represent the conscience of mankind. If it took a deci-
sion by unanimity or near-unanimity, then that was international law.

Mr. Noll** referred to the need, alluded to by Ms. Popescu, for an in-
creasing role for multilateral forums and international organizations in the
drafting and promotion of general international law. He felt that, in the fu-
ture, a more detailed study of the law-making work already being done by in-
ternational organizations would be beneficial. Attention should be paid not
only to abstract concepts of general international law, but also to the inter-
national rules that complemented the law. He mentioned the role played for
many decades by the International Telecommunication Union (ITU) in de-
veloping multilateral forums in which telecommunications administrations
and persons directly affected by rules and standards in the field of telecom-
munications worked out, on an ongoing basis, rules to facilitate smooth

* Director of Research and Studies, International Rule of Law Institute, National Law Cen-
ter, George Washington University, Washington, D.C., United States of America.

** Legal Adviser, International Telecommunication Union, Geneva, Switzerland.
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operation and development that supplemented the basic principles estab-
lished in the ITU treaties. He wished to know whether Ms. Popescu had
in mind multilateral forums of that kind and, if not, what other forums she
envisaged.

Ms. Popescu (reply), referring to the question of international forums,
said that both the more universal organizations and those dealing with spe-
cial subjects participated in the process of crystallization of international law,
though in different ways. Regional organizations should be created in accord-
ance with the Charter of the United Nations and should operate in agree-
ment with the more general international organizations, such as the United
Nations. Technical organizations such as ITU, through the regulations they
established, did indeed play an important role in the creation of international
law.

The term "soft international law", in contrast to "hard international
law", had come into being in connection with resolutions of international or-
ganizations having more the character of recommendations than of law, since
their adoption did not involve all the steps taken in the conclusion of treaties,
namely, negotiation, signature and ratification. She felt that they were useful
terms.

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

Mr. Nasser* said that various aspects of the legal system must be called into
question. The balance between deterrence and dispute settlement, for exam-
ple, had shifted greatly towards the latter. Owing to the weakness of the
mechanisms of dispute settlement, by the time many disputes became ripe
for third-party resolution, the parties had already become too entrenched in
their positions. It was significant that treaties had numerous signatories but
few adherents. It was high time, therefore, that the international community
took steps to forestall such a situation, making provision for dispute settle-
ment a prerequisite for signing.

Equally important was the distinction between prevention and cure,
both terms being applicable to disputes. An ethos of prevention, something
that international law in particular needed to cultivate, could create a funda-
mentally different environment and only the establishment of effective chan-
nels of communication could permit such an approach. One suggestion was

* Senator, Parliament of Jordan, Amman, Jordan.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

to create a United Nations-based community of specialized delegates

charged with receiving and responding to a defined catalogue of complaints
from their counterparts. A level of obligation should be incorporated into
such a framework, as there must be a mandatory aspect to any workable sys-
tem. The absence of a centralized structure for discussion as opposed to pol-
icy formation had cost the world community dearly.

Regarding the capacity of communities or peoples seeking the right of
self-determination to represent themselves as international actors, it was time
to recognize the proper criterion for representation. Discrimination against
them seemed to outweigh their historic credentials. Such discrimination
made it more difficult for States to invoke national sovereignty as a shield
against outside interference. An overview of international law led to disillu-
sionment and a lack of spirit, endeavour or understanding. A grass-roots
transformation of the system was essential if any part of it, including dispute
settlement, was to be improved. Strategies of self-interest must be limited
and the view that a cooperative, far-sighted world community was basic to
individual prosperity must be developed. What was needed was a revolution
in individual thought patterns.

His country, Jordan, had paid heavily the price of lack of communica-
tion. The fact that the country's resources were limited had been completely
ignored by the world community when Jordan accommodated the Palestin-
ian refugees at great expense, complying with international law and the prin-
ciples of human rights, and again when it received many refugees as a result
of the Gulf war.

Mr. Haj Ali* pointed out that in addition to international law, which
was created by human beings, there also existed divine law. If a particular
people chose to apply its religious law and incorporate it into its local law to
govern behaviour within the State, certain questions arose, in view of the ap-
peal for global and compulsory application of international law. First, was
there not a pressing need for the principles and concepts of religious law to
be included among the sources of international law? And had the time not
come to study the bases of the discrepancy between international law and re-
ligious law, especially in the area of international instruments on human
rights, with a view to harmonizing them and to protecting the right of wor-
ship, which was no less important than other human rights?

Also, there existed a perceptible trend towards subjecting the sovereignty
of States to international law. Such a tendency might be disturbing to certain
developing States: it would have to apply to all States, both large and small,

* Chief Justice, Khartoum, Sudan.
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strong and weak, but what was the mechanism that would guarantee the
equality of all States before international law?

Mr. Djoki6* commented that in recent years there had been an increas-
ing number of violations of the principles of the Charter of the United Na-
tions and of international law by States, regional organizations and even
organs of the United Nations. Proper procedures were being ignored and
principles of international law were not taken into account when decisions
were taken on vital questions. Such a trend weakened cooperation among
States and called into question the role of international law in regulating in-
ternational relations. Examples of such violations in the case of the crisis in
the former Yugoslavia were the breach of the principle of inviolability of
international borders by premature recognition of the secessionist former
Yugoslav republics, whereby priority had been accorded to internal adminis-
trative borders over the internationally recognized borders; the granting of
the right of self-determination not to the peoples, but to the constituent re-
publics of the former Yugoslavia, so that secession was recognized without
prior political settlement; the unilateral denunciation of bilateral treaties
against the Federal Republic of Yugoslavia without any legal foundation; the
adoption by the General Assembly on 22 September 1992 of resolution 47/1
concerning the non-participation of the Federal Republic of Yugoslavia in
the work of the General Assembly, an unprecedented and legally unfounded
decision; the exclusion of the Federal Republic of Yugoslavia from a number
of meetings of the States parties to the international human rights treaties,
despite the fact that resolution 47/1 did not affect the status of the Federal
Republic of Yugoslavia as a party to treaties; the Security Council's adoption
of resolutions concerning sanctions against the Federal Republic of Yugosla-
via without taking into account the factual situation and legal grounds; and
the establishment by the Security Council of the ad hoc International Crim-
inal Tribunal for the Former Yugoslavia, a grave precedent in international
law, when the prevailing opinion in the international community was that an
international criminal court should be established on the basis of consent by
States, in other words by multilateral treaties, and could not be a subsidiary
body of the Security Council. For the sake of a just and stable international
order, the principles of international law and of the Charter of the United
Nations should be fully respected and, in cases of violation of them, affected
States should be allowed to appeal to an international judicial organ such as
the International Court of Justice to obtain a legal interpretation of the de-
cisions or measures in question.

* Ambassador Extraordinary and Plenipotentiary, Permanent Mission of Yugoslavia to the

United Nations, New York, NY, United States of America.
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Mr. Jammo,* referring to the contradictions mentioned by Mr. Owada

between territorial integrity and self-determination, between justice and

peace and between peace and stability, stated that what was currently taking

place in Bosnia and Herzegovina, in Africa and in the Chechen Republic

made one wonder whether international law was not an obstacle to the pre-

servation of small peoples from domination and destruction by the major
Powers on the pretext of preservation of territorial integrity. No demand was
being made for proof of the right of an aggressor State to consider as part of

its territory the land of the people against which it waged its aggression.
The question, for example, of when and how the Caucasus, including the
Chechen Republic, had been annexed to Russia went unanswered. Thus the
world stood by as crimes were committed against the Chechen people, a people

that had more than once been the victims of killing, banishment, war and the
most horrible atrocities. If it was international law that stood between the Se-

curity Council and the cessation of aggression against small peoples, why was
there no call for the establishment of unshakeable rules that would bring jus-
tice to all the peoples of the earth and peace to humanity, so that internation-
al law would not simply implement the will of the strong?

* Representative, Parliament of Jordan, Amman, Jordan.
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PERSPECTIVAS REGIONALES ANTE EL DERECHO

INTERNACIONAL: REFLEXIONES ACERCA
DE LAS TENDENCIAS ACTUALES

Maria Teresa Infante Caffi*

I. PRESENTACION

Uno de los objetivos fundamentales de esta reuni6n es el examen del dere-
cho internacional como un lenguaje en las relaciones internacionales, enfo-
que que orientari nuestra presentaci6n relativa a las perspectivas regionales
en la creaci6n y vigencia de nuevos principios en las relaciones entre los
Estados y si se observan conexiones con tendencias mis universales.

La contribuci6n hecha por la Organizaci6n de las Naciones Unidas a la
creaci6n y puesta en prictica de principios e instituciones jurfdicas que
cumplan con requisitos de legitimidad y eficacia en una sociedad internacio-
nal heterogdnea' hace mas propicia la introducci6n de nuestro propio an~1isis
para celebrar de esta manera sus 50 afios.

Compartiremos con ustedes algunas reflexiones generales acerca de de-
terminados signos que se observan en la perspectiva regional latinoamericana
y de las Amdricas en relaci6n con las caracterfsticas y contenidos del derecho
internacional. Observaremos en esta presentaci6n la existencia de tendencias
que tienden a configurar nuevas aproximaciones a los principios de caricter
general, asi como redefiniciones de planteamientos acerca de la relaci6n entre
la soberanfa del Estado y el derecho internacional.

En una visi6n hist6rica que permita situar adecuadamente estas ideas, las
posiciones regionales en las Amdricas se han expresado formalmente en dos
pianos interrelacionados y mutuamente fecundos. Por una parte, se ha desa-

1 j. A. Carillo Salcedo, El Derecho internacional en un mundo en cambio, Madrid, Tecnos

(1985), pp. 25-40.

* Presidente de la Sociedad Chilena de Derecho Internacional, Santiago, Chile.
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rrollado un debate acerca de la existencia de un ordenamiento jurfdico regio-

nal o subregional, especfficamente hispanoamericano, dotado de cierta

autonomfa frente al ordenamiento general y cuya efectividad derivarfa de la

adhesi6n de todos los Estados que participan de este sistema especifico2 .

Por otra parte, se han planteado determinadas posiciones regionales a

nivel doctrinal y diplomitico, sustentando las estrategias juridicas de los

Estados hispano- o latinoamericanos tendientes a ampliar sus m~rgenes de

autonomfa en el piano externo y para compensar o superar desigualdades de
hecho con otros Estados. La caracteristicas que definen al sistema internacional

e interamericano del siglo XIX y en el presente siglo sirven de marco a estos en-

foques, los cuales exponen con claridad las situaciones que afectan a la plena
aplicaci6n de nuevos principios o que buscan dar un sentido mis igualitario

al derecho clisico. La discusi6n acerca de los principios bisicos que rigen las
relaciones entre los Estados se confunde con temas de gran interds politico,
como mis tarde se ha repetido en el propio debate de esta Organizaci6n.

Respecto de la primera aproximaci6n mencionada, recordemos la amplitud
y fuerza de la tesis de la existencia de un derecho internacional americano, defi-
nido en su expresi6n mis extrema como un ordenamiento jurfdico correlacio-
nado con el derecho internacional general mis que subordinado a este'. La
teorfa acerca de la existencia de particularismos jurfdicos4 ha estado tambi~n
vinculada a la necesidad de explicar fen6menos juridicos que tienen existencia a
nivel regional o local, cuya eficacia entre los Estados participantes no puede po-
nerse en duda, pero cuya oponibilidad frente a terceros plantea puntos crfticos.

Conocemos que una expresi6n mixima de este debate se suscit6 en el
asunto del Asilo Diplomitico (Colombia y Perdi) 5 hace algunas ddcadas, el
cual forma parte de la discusi6n ya clisica acerca de la teorfa de la costumbre
como fuente del derecho internacional y de las condiciones de existencia de
una costumbre regional o local derogatoria de principios generales.

Recordemos que en el enfoque desarrollado por la Corte Internacional
de justicia en 1950 se profundiz6 en torno a una visi6n voluntarista de la cos-

tumbre cuando dsta modifica las normas generales, exigiendo su prueba me-
diante precedentes que no son igualmente necesarios para demostrar el
reconocimiento generalizado de la vigencia de otras normas. Esta instituci6n, la

2 A. Alvarez, Le droit international amiricain, Paris, 1910, p. 259; J.-M. Yepes, "La contribu-

tion de l'Am~rique latine au d~veloppement du droit international public et priv", Recuei des
Cours, vol. 32 (1930, III), pp. 788-790; 1912; J.-M. Yepes, Les problmes fondamentaux du droit
des gens an Amdrique", Recueildes Cours, vol. 47 (1934), I, pp. 5-16. La expresi6n fue definida por
el Instituto Americano de Derecho Internacional en 1924. Citado en Yepes, "La contribution de
I'Am~rique latine...", pigs. 788 y 789.

3 Opini6n disidente del juez A. Alvarez, "Asunto del asilo", CI.J Recuei 1950, p. 294.
4 R. Dfaz Alb6nico, "Contribution I'tude du fait illicite en droit international : le particu-

larisme latino-am~ricain", Estrasburgo (1974), p. 362. Tesis no publicada.
5 "Asunto del asilo", CIJ Recueil 1950, p. 276.
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del asilo diplomitico, continuia estando presente en la regi6n latinoamerica-
na, planteando permanentemente las interrogantes acerca de su vinculaci6n
con normas de caricter m:is general que permitirfan extenderla a terceros
Estados.

En igual sentido, otros principios invocados en Hispanoamdrica como el
uti possidetis iuris, las limitaciones y proscripciones al uso de la fuerza y la
condena a la intervenci6n han tenido aceptaci6n de parte de la comunidad
internacional despu~s de largas ddcadas de debate en torno a su validez juri-
dica. La naturaleza autdnticamente juridica o regional de algunos conceptos
juridicos empleados en la prictica latinoamericana aparece replanteada en estu-
dios recientes 6 en especial, cuando su origen se encuentra en fuentes mera-
mente convencionales. Sin embargo, esto no desmerece la importancia que
tuvo en su dpoca el debate en el cual esos conceptos fueron expuestos, espe-
cialmente en controversias sometidas a arbitrajes y en las primeras etapas de
la codificaci6n.

Por otra parte, es de interns tener en cuenta que la politica juridica de
los Estados latinoamericanos a lo largo de este siglo ha estado relacionada con
la busqueda de la consagraci6n de determinados principios a nivel general o
universal que refuercen la igualdad soberana, lo cual es uno de los origenes
mis importantes del principio de no intervenci6n como una obligaci6n entre
los Estados y que tiene importantes expresiones en el piano convencional y
de los principios generales del derecho internacional.

Otra irea que aparece estrechamente ligada a esta perspectiva innovado-
ra ha sido la responsabilidad internacional que puede surgir en el marco de
las relaciones entre los Estados y personas extranjeras, la definici6n restrictiva
del ilicito de denegaci6n de justicia, y las reglas sobre trato a extranjeros en
el piano interno vinculadas a la instituci6n de la protecci6n diplomitica, en-
tre otros puntos, como lo muestran los enfoques que dominaron los primeros
trabajos sobre la materia en la Sociedad de las Naciones y en la Comisi6n de
Derecho Internacional de las Naciones Unidas7 .

Finalmente, los analisis acerca de los origenes de la gran reforma del de-
recho del mar que conduce a la hoy dia vigente Convenci6n de las Naciones
Unidas sobre el Derecho del Mar (1982) tienen en cuenta las evidencias de
esta estrategia que di6 origen a este fen6meno regionalista expresado mediante
posiciones que sostuvieron determinados pafses latinoamericanos en sus legisla-
ciones internas, acuerdos internacionales y planteamientos polfticos concerta-

6 j. Barberis, "Les r~gles sp&ifiques du droit international en Amdrique latine, Recueil des

Cours, vol. 235 (1992), pp. 223-227.
7 "Draft articles on the responsibility of the State for injuries caused in its territory to the per-

son or property of aliens", Recent Codification of the Law of State Responsibility for Injuries to Aliens,
by E V Garcia Amador, L. Sohn and R. R. Baxter (Oceana Publications, Inc., New York, 1974),
pp. 1-132.
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dos. Evidencias de este fen6meno se plantean en las actuales negociaciones

sobre especies transzonales y altamente migratorias en el marco de esta

Organizaci6n, pero de manera mis fragmentada y dentro de alianzas mis
8amplias con terceros

En el presente sistema internacional, cuyas caracterfsticas en cuanto a la

interconexi6n de los fen6menos y problemas a travis de las fronteras de los

Estados ofrecen mayores complejidades para la creaci6n del derecho interna-

cional y la precisi6n de sus funciones, las reflexiones acerca de la vigencia de

los enfoques regionales presentan algunos signos de variaci6n respecto de las

posiciones del pasado.

En este sistema reconocemos como desaffos bisicos para un rol activo

del derecho internacional, tres grandes cuestiones que se manifiestan parti-

cularmente a nivel multilateral:

a) La definici6n del contenido de la paz y seguridad internacionales y de

los fen6menos que constituyen una amenaza o un quebrantamiento de

esos valores, incluyendo la perspectiva de las normas aplicables a los
conflictos armados, las acciones que comprende el mantenimiento y res-

tablecimiento de la paz y la vigencia de mecanismos que hagan efectiva
la noci6n de crfmenes internacionales;

b) La introducci6n de enfoques globales a problemas definidos tradicional-
mente de una manera mis pr6xima a los intereses nacionales y al piano
interno y reservado de los Estados, como lo plantea de manera evidente
la cuesti6n de la protecci6n del medio ambiente;

c) La dinimica relaci6n entre universalidad y diversidad en la definici6n de
enfoques de protecci6n de la persona humana, grupos vulnerables, de-

rechos econ6micos y sociales, y otros temas conexos.

Estos desaffos impactan no s6lo la determinaci6n del contenido de las

normas, sino que adems acenttlan la naturaleza cambiante de la estructura

de coexistencia y cooperaci6n en el derecho internacional como la calificara

W Friedmann 9 hace tres d&adas. Esto desaffos encuentran al derecho inter-

nacional operando en un doble plano, tanto como garante de la preservaci6n
y profundizaci6n de determinados valores fundamentales del orden interna-

cional, asf como un agente transformador de las relaciones internacionales.

El ejemplo mis claro en este tiltimo caso es la naturaleza de los nuevos

compromisos que adquieren los Estados en virtud de los convenios ambien-

8 E. Rey Caro, "La conservaci6n de los recursos vivos en la alta mar y las nuevas tendencias

de la legislaci6n en Amdrica Latina", Anteproyecto de ponencia, XVIII Congreso, Instituto Hispano-
luso-americano de Derecho Internacional, Chile, 4-10 de septiembre de 1994, en prensa.

9 La nueva estructura del derecho internacional, Editorial E Trillas, Mexico (1967), pp. 86-94.
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tales referidos a la biodiversidad, cambio climitico y capa de ozono, asi como
la tarea de precisar los principios que involucra la noci6n del desarrollo sos-
tenible consagrada en el Programa 21 adoptado en 199210. Una expresi6n
prictica de los problemas que enfrenta el derecho internacional en esta ma-
teria ha sido identificada a travds de la relaci6n entre el medio ambiente y el
comercio internacional y la capacidad de las normas internacionales para
operar en un marco de mutua complementaci6n y apoyo cuando sus objeti-
vos no son coincidentes y pueden incluso anularse recfprocamente 11 .

En esta perspectiva, encontramos antecedentes significativos para re-
flexionar acerca de la vigencia de enfoques regionales en dos Areas principales
de las relaciones internacionales contemporineas, las cuales, debe constatar-
se, superan una visi6n estrictamente latinoamericana. Empleamos el tdrmino
de regional en el sentido de agrupaci6n de Estados que no representan al con-
junto de la comunidad internacional y que tienen vinculaciones geogrificas
y de vecindad mis estrechas entre ellos, aunque no son de igual nivel de desarrollo.

Se trata del replanteamiento de la democracia a nivel hemisfdrico y sus
consecuencias en el piano jurfdico, asf como de los enfoques alternativos de
la antigua posici6n en materia de trato a las inversiones extranjeras, que tu-
viera como expresi6n mixima la vigencia de la doctrina Calvo en las relacio-
nes economicas externas de los pafses latinoamericanos.

II. LA SOBERANfA EN SUS NUEVAS DIMENSIONES

El tema de la democracia no ha sido ajeno a la agenda de las relaciones he-
misfdricas por largas ddcadas. En la prictica, el sistema que tiene como su eje
la Carta de la Organizaci6n de los Estados Americanos (OEA) - 1948 y ul-
teriores reformas - ha incorporado la menci6n de la democracia representa-
tiva en instrumentos vinculantes y otros de naturaleza mis bien politica. La
generaci6n de mecanismos regionales de protecci6n de la persona humana
que tiene su expresi6n mis clara en la creaci6n de la Comisi6n Interamerica-
na de Derechos Humanos en 1959 y la Convenci6n Americana de 1969 ha
estado tambidn vinculada con esta materia, aunque preferentemente para
reconocer la vinculaci6n entre protecci6n de derechos fundamentales que

10 Informe de la Conferencia de las Naciones Unidas sobre el Medio Ambientey elDesarrollo, Rio

deJaneiro, 3 a 14 dejunio de 1992 (publicaci6n de las Naciones Unidas, No. de venta: S.93.I.8, y
correcciones), vol. I: Resoluciones aprobadaspor la Conferencia, resoluci6n 1, anexo II.

11 N. Shaw and A. Cosbey, "GATT, the WTO and Sustainable Development. Positioning the
work program on trade and environment", International Institute for Sustainable Development,
Canada (1994).
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tienen una naturaleza obligatoria y el rdgimen politico que presta una garan-
tfa especffica o es condici6n de su vigencia.

Ella plantea desde el punto de vista juridico dos preguntas bisicas, cuyas
respuestas deberfan set objeto de algdin debate en este Congreso:

1. De qud manera establecer lineamientos juridicos para precisar la su-
perioridad o compatibilidad del valor de la preservaci6n o restauraci6n de-
mocritica y la legitimidad de los procedimientos para conseguirlo, con el
principio de no intervenci6n?

2. ,Cuil es la naturaleza de la acci6n o respuesta colectiva frente a una
ruptura o amenaza de ruptura del orden democrftico compatible con un or-
den juridico internacional?

En el enfoque que ha prevalecido a nivel hemisfdrico, expresado en el
Compromiso de Santiago con la democracia y con la renovaci6n del Sistema
Interamericano (1991) asf como en la resoluci6n 1080 sobre democracia re-
presentativa (1991), adoptadas por la Asamblea de la OEA en su vigdsimo
primer perfodo de sesiones, la democracia aparece vinculada a ciertos ele-
mentos fundamentales. Estos son: la promoci6n de los derechos humanos y
la prevenci6n de sus transgresiones, para lo cual deberin existir instrumentos
y procedimientos regulates y en pleno funcionamiento; la naturaleza comple-
mentaria de las medidas que promueven o facilitan al funcionamiento de la
democracia, incluyendo aspectos econ6micos, la superaci6n de la pobreza
(principio f, art. 3, Carta de la OEA) y otros como las implicancias del trifico
de drogas y la corrupci6n ptiblica, que pueden afectar la vigencia o eficacia
de las instituciones democriticas; asf como las respuestas frente a un quiebre
de la democracia a travds de los mecanismos multilaterales. Este tipo de tema
ha puesto de manifiesto una vez mis la relaci6n entre competencias de las
Naciones Unidas y el sistema regional en materia de mantenimiento de la paz
y la seguridad internacionales y la aplicaci6n de sanciones 12 .

Junto con definir estos elementos de la relaci6n hemisfdrica, se han crea-
do mecanismos que comprenden la reuni6n ad hoc de ministros de relaciones
exteriores o un perfodo extraordinario de sesiones de la Asamblea General
para analizar colectivamente los hechos y adoptar las decisiones que estime

12 j. L. Ramirez Le6n, "La OEA, los paises latinoamericanos y la democracia en el hemisfe-

rio", p. 46. Monograffa presentada al seminario El apoyo a la democracia en America latina: Espafia
y los Estados Unidos en el Cono Sur, Marbella, Chile, 8-9 de septiembre de 1994, en prensa. En
general, E. Jim~nez de Ardehaga, "La coordination des syst~mes de i'ONU et de l'Organisation des

tats Am~ricains pour le rfglement pacifique des diffrends et la s~curit6 collective", Recuei des
Cours, vol. 111 (1964), pp. 423-526; tambin "9volution r&ente du r~gionalisme interamricain,
Rfgionalisme et universalisme darn le droit international contemporain, Socit6 franoaise pour le droit
international, Editions A. Pedone, Paris (1977), pp. 45-60.
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apropiadas conforme a la Carta de la OEA y al derecho internacional (reso-
luci6n 1080 de 1991). Un nuevo artfculo 9 de la Carta de la OEA, incorpo-
rado en 1992, establece que un miembro de la OEA cuyo gobierno
democriticamente constituido sea derrocado por la fuerza podri ser suspen-
dido del ejercicio de su derecho de participaci6n, cuando hayan sido infruc-
tuosas las gestiones diplomiticas que la organizaci6n hubiera emprendido
con el objeto de propiciar el restablecimiento de la democracia representativa
en el Estado miembro afectado. Por otra parte, esta suspensi6n no paraliza la
capacidad de la OEA para emprender nuevas gestiones diplomiticas tendien-
tes a coadyuvar al restablecimiento de la democracia representativa en ese Es-
tado. Se observa la transici6n desde los enfoques que consideraban esta
materia como una cuesti6n que afectaba principalmente las doctrinas sobre
el reconocimiento de Gobiernos, como mecanismo de aprobaci6n o reproba-
ci6n para favorecer consideraciones mis cercanas al functionamiento de un
esquema colectivo basado en fundamentos jurfdicos. El Comitd Juridico In-
teramericano ha comenzado a-ocuparse de este tema en afios recientes.

Estos principios y mecanismos, expuestos someramente, pueden ser mi-
rados en conjunto con los enfoques que otros esquemas regionales, en espe-
cial la Conferencia de Seguridad y Cooperaci6n Europea1 3 , y el sistema
europeo de derechos humanos, asi como el propio sistema de las Naciones
Unidas, han comenzado a promover o disefiar mis abiertamente en los tilti-
mos afios. Una comprensi6n mis abierta de la tendencia a nivel de diversos
instrumentos y organismos internacionales permitirfa situar la cuesti6n de la
democracia en un panorama en plena evoluci6n, cuyas opciones no est~n ple-
namente decantadas, reconociendo que todas ellas se vinculan a ciertos Sm-
bitos fundamentales de la cooperaci6n politica multilateral. Doctrinalmente,
el tema tambidn esti siendo debatido, con enfoques que plantean la emergen-
cia o la vigencia de un derecho a la democracia o la mayor relevancia de la
teoria jurfdica de los derechos humanos para evaluar la legalidad internacio-
nal del regimen politico1 5 , con enfoques que hacen pricticamente desapare-
cer el imbito interno de la jurisdicci6n de los Estados.

Te6ricamente el tema se relaciona con las discusiones mis recientes sobre
la responsabilidad internacional, la naturaleza de las obligaciones del Estado

13 Charter of Paris for a New Europe and Supplementary Document to Give Effect to Cer-

tain Provisions of the Charter, 21 November 1990. Conference on Security and Cooperation in
Europe, International Legal Materials, 30 (1991), p. 190. Tambidn, Document of the Copenhagen
Meeting of the Conference on the Human Dimension, 29 June 1990. Conference on Security and
Cooperation in Europe, International Legal Materials, vol. 20, p. 1305.

14 Th. M. Franck, "The emerging right to democratic governance", American Journal ofln-
ternational Law, vol. 86 (1992), pp. 46-9 1; H. Mufioz, "El derecho a la democracia en las Am&i-
cas", Estudios Internacionales (1995), p. 109, en prensa.

15 M. Reismann, "Sovereignty and human rights in contemporary international law"
American Journal of International Law, vol. 84 (1990), 4, pp. 874-876.
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de respetar los derechos humanos fundamentales y las consecuencias juridi-

cas de su transgresi6n, como lo ha planteado el Institut de droit internatio-

nal 16 . En especial, entre las opciones que fundamentarfan una preocupaci6n

colectiva se tratarfa de avanzar en las vinculaciones entre los instrumentos

existentes en materia de derechos humanos, como es el caso del Pacto Inter-

nacional de Derechos Civiles y Politicos (1966), la Convenci6n Americana

de Derechos Humanos (1969) y otras convenciones sobre materias vincula-

das al mismo problema. Esta preocupaci6n tambidn aparece relacionada con

el concepto comprensivo del mantenimiento de la paz, si bien 6ste 1iLtimo re-

quiere de condiciones de conflicto que no necesariamente estin presentes en

toda ruptura o debilidad de un rdgimen democritico y que en consecuencia

operan como una limitaci6n a la legitimidad de la acci6n multilateral. Un

instrumento puesto en prictica en las Naciones Unidas, cual es la creaci6n de

mecanismos de observaci6n electoral que operan mediante acuerdo con los

sectores comprometidos, constituye otro signo de la variedad de aspectos y

problemas que envuelve la consideraci6n juridica de la democracia.

Finalmente, para completar este panorama, debemos sefialar que esta

tendencia implica una tarea mis directa de las jurisdicciones y tribunales in-

ternos en materia de aplicaci6n del derecho internacional. La respuesta que
ellos dan a estas cuestiones no resulta ficil si no existen normas acerca de la

jerarquia de las fuentes del derecho que sefialen la primacia clara del orden

internacional sobre el interno o de determinadas convenciones por sobre las

normas de origen interno. Por otra parte, tratindose de materias en las cuales

muchas veces las normas no son "se/f-executing' sino que entregan a cada Es-

tado la determinaci6n de la forma de su ejecuci6n, puede tambi~n suscitarse el

problema de que se recurra a los tribunales domsticos ante un vacfo de la legis-

laci6n interna creando nuevamente la necesidad de reenviar la soluci6n al dere-
cho internacional.

En otro imbito en el cual se percibe una adopci6n de posiciones mis

flexibles frente al rol que puede cumplir el derecho internacional y la armo-

nizaci6n de doctrinas econ6micas con sus consecuencias juridicas, se esti ob-

servando en materia de tratamiento a las inversiones extranjeras, asf como en

el regimen de protecci6n de inversiones y de soluci6n de controversias en tor-

no a ellas. Recordemos que esta materia ha ocupado la atenci6n tradicional de

las posiciones de los Gobiernos y juristas latinoamericanos, fundamentando

una reacci6n contra abusos cometidos por potencias extranjeras en materia de

interferencia con decisiones y polfiticas adoptadas a nivel nacional sobre mate-

rias econ6micas.

16 Resoluci6n de 1989 sobre "La protecci6n de los derechos humanos y el principio de no

intervenci6n en los asuntos internos de los Estados".
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La posici6n latinoamericana 17 se defini6 como la reacci6n a polfticas de
intervenci6n expresindose principalmente en la doctrina Drago, respecto de
la ilicitud del cobro compulsivo de las deudas y la doctrina Calvo. Segtin esta
liltima, es ilegitima la protecci6n diplomitica y el inversionista extranjero, en
igualdad de status que el nacional, s6lo contaria con los recursos judiciales in-
ternos y el derecho e ejercer los recursos de orden interno previstos en el Es-
tado donde sittia sus actividades.

En esta perspectiva, la posici6n ha tenido tres pilares bisicos: la igualdad
de trato entre nacionales y extranjeros, la aplicaci6n estricta de la regla del
agotamiento previo de los recursos internos, y la renuncia a la protecci6n di-
plomitica mediante una cliusula expresa contenida en los contratos corres-
pondientes que remiten las futuras controversias a los tribunales internos del
Estado receptor.

Los extranjeros que se establecen en un pals pueden reclamar los mismos
derechos de protecci6n de los nacionales, pero no pueden pretender una ma-
yor protecci6n que aqudllos. Esta es la proposici6n latinoamericana endosada
como un principio de derecho internacional americano e incorporada en la
Convenci6n sobre Derechos y Deberes de los Estados de 1933 (art. 9, segtdn
la cual "los extranjeros no podrin pretender derechos diferentes, no mis ex-
tensos que los de los nacionales"), la Convenci6n sobre el Estatuto de los Ex-
tranjeros de 1928 (art. 5) y el C6digo de Bustamante de Derecho
Internacional Privado, de 1928.

Esencialmente, esta doctrina afirma que la jurisdicci6n de los Estados
dentro de sus lIfmites territoriales se aplica igualmente a todos los habitantes.
Nacionales y extranjeros esttn bajo la misma protecci6n del derecho y de las
autoridades nacionales, y los extranjeros no pueden reclamar otra protecci6n
mis extensiva que la de los nacionales. Este punto tambidn se refiere a la apli-
caci6n del derecho nacional del Estado parte en la controversia como fuente
principal o exclusiva para resolverla.

El concepto de denegaci6n de justicia opera como una excepci6n a la ri-
gidez de la regla enunciada, por cuanto se estima admisible una reclamaci6n
internacional formulada por los canales diplomiticos cuando ha habido una
manifiesta denegaci6n de justicia o un retardo injustificado en el ejercicio de
la justicia, o una decisi6n que viola flagrantemente el derecho internacional,
en aquellos casos en que el concepto de denegaci6n no cubre las otras hip6-
tesis.

La violaci6n del derecho internacional por los 6rganos judiciales internos
no aparece permanentemente en las definiciones que se proponen respecto de

17 E. Jimdnez de Ardehaga, "La protecci6n del inversor en el derecho internacional" Temas

de Derecho Internacional, ed. R Vinuesa, Fundaci6n del Centro de Estudios Internacionales, Buenos
Aires (1989), p. 54.
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este delito internacional, que es siempre interpretado de manera de favorecer la

soberania del Estado en el cual se ha generado la controversia correspondiente.

La posici6n que expresa el conjunto de naciones americanas en 1933 es ejemplo

de esta posici6n critica frente a la protecci6n diplomitica, a menos que los ex-

tranjeros agoten todos los medios legales establecidos por el derecho interno del

Estado correspondiente y haya habido una manifiesta denegaci6n de la justicia.

De esta postura se infiere la posibilidad de pactar mecanismos que sus-

pendan el derecho a ejercer la protecci6n diplomitica o impliquen su renun-

cia permanente. La denominada cltusula Calvo sin embargo ha operado mis

bien como una renuncia a solicitar esa protecci6n del Estado de la naciona-

lidad de un extranjero afectado por la violaci6n del derecho, de manera que
ese Estado se encuentre inhibido de presentar una reclamaci6n internacional.
La jurisprudencia arbitral vastamente conocida del North American Dredg-

ing Company (1926)18 examin6 la validez jurfdica de esta cliusula en cuanto

no constituye una renuncia a invocar la denegaci6n de justicia como funda-
mento para el ejercicio de la protecci6n diplomitica y la reclamaci6n inter-
nacional.

Esta llamada doctrina latinoamericana tuvo su expresi6n mixima en las

disputas sobre reclamaciones de responsabilidad por dafios ocasionados a ex-
tranjeros, y en el perfodo de nacimiento y desarrollo de los conceptos de un
nuevo orden econ6mico internacional, en los asuntos vinculados a expropia-
ciones y nacionalizaciones, sin acuerdo respecto del pago o monto de la com-
pensaci6n debida. La marginaci6n hispanoamericana de la participaci6n en
la Convenci6n de Washington de 1965 sobre arreglo de diferencias relativas
a inversiones fue la consecuencia mis clara de esta posici6n.

Respecto de este fen6meno es que se advierte en los afios mis recientes
una tendencia a revisar la doctrina oficial1 9 y a favorecer la participaci6n en
ese instrumento o la adopci6n de f6rmulas que preservan la doctrina Calvo
en cuanto a la renuncia al derecho a ejercer la protecci6n diplomitica de par-
te de los Estados que participan en este convenio o en otros basados en un
esquema anilogo (art. 27, Convenci6n de Washington de 1965). La tenden-

cia al cambio se inicia con la participaci6n en mecanismos de garantia mul-
tilateral de inversiones, propiciado por la Convenci6n del Banco Mundial de

1985, que crea un organismo internacional con ese fin. El derecho a ejercer
la protecci6n subsiste s6lo para el caso en que el Estado contra el cual se re-

clama se niegue a cumplir el laudo arbitral que hubiera sido dictado en su

18 Opinions of Commissioners under the Convention concluded 8 September 1923 between

the United States and Mexico, 4 February 1926 to 23 July 1927, U.S. Government Printing Office,
Washington, D.C. (1927), pp. 31-33, citado en Garcfa Amador, op. cit., pigs. 75 y 76.

19"Un examen de desarrollos recientes para generar principios internacionales gufas en mate-
ria de inversiones en P Juillard, "Investissements", Annuairefranfais de droit international (1992),
pp. 779-807.
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contra. Conforme a este instrumento se consolida la igualdad entre naciona-
les y extranjeros, pero se establecen cambios fundamentales en la exigencia de
la regla del agotamiento de los recursos internos.

A este respecto, la Convenci6n establece una opci6n para el Estado de
manera que puede indicar que como condici6n previa al consentimiento a
someterse al arbitraje del Centro que se establece, se hayan agotado los recur-
sos domdsticos, administrativos o judiciales. Esta reserva puede ser expresada
al hacerse parte de la Convenci6n o en un acuerdo especifico con la persona
extranjera concluido sobre la materia a que aqudla se refiere.

Acentuando esta posici6n, se advierte que en una serie de acuerdos cele-
brados recientemente por pafses latinoamericanos, ya sea entre ellos o con
paises extraregionales, se incorpora una cliusula de opci6n para el inversio-
nista de la otra parte. La opci6n consiste en que si la controversia no hubiera
podido ser solucionada en el trmino de un plazo determinado (en general
seis meses), a partir del momento en que hubiera sido planteada por una u
otra de las partes, seri sometida a elecci6n del inversionista a la jurisdicci6n
nacional de la parte contratante implicada en la controversia, o bien al arbi-
traje internacional de acuerdo con las reglas que se indican 20 . Normalmente
se incorpora una menci6n al arbitraje de conformidad con el Convenio de
Washington antes citado, que crea un Centro Internacional de Arreglo de Di-
ferencias relativas a Inversiones (CIADI), si los Estados son partes en ese tra-
tado, o se creari un tribunal de arbitraje ad hoc de acuerdo con las reglas de
arbitraje de la Comisi6n de las Naciones Unidas para el Derecho Mercantil
Internacional (CNUDMI).

Una variante de esta f6rmula esti contenida en otros modelos que no se
refieren a la opci6n entre la jurisdicci6n de los tribunales internos y el arbi-
traje internacional, sino que establecen el derecho a recurrir al arbitraje de
manera directa (Convenio Suiza-Chile de 1991), o la alternativa de abando-
nar los recursos internos que estin siendo utilizados, en el caso de que los tri-
bunales del Estado en cuyo territorio se efectu6 la inversi6n no dictaren una
resoluci6n sobre el fondo del asunto dentro de 18 meses, o cuando una de las
partes entienda que la resoluci6n infringe disposiciones del tratado pertinen-
te. Esta f6rmula ha encontrado objeciones constitucionales en diversos paises
y tiende a ser revisada (Chile-Alemania). Este tipo de tratados esti siendo
concluido por diversos paises latinoamericanos, incluyendo miembros del
Pacto Andino y Mercorsur. Finalmente, se aplica el principio de subrogaci6n
del Estado de origen que hubiera otorgado una garantia al inversionista que
sufre el riesgo no comercial en el territorio de la otra parte.

20 F6rmula empleada en el Acuerdo para la Protecci6n y Fomento Reciproco de las Inversio-
nes y su Protocolo Anexo, entre Espafia y Chile, de 1991, vigente desde 1994, Diario Oficial, N'
34.850, 27 de abril de 1994. Tambin Acuerdo celebrado entre Ecuador y Chile, 1993.
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Conjuntamente merece anotarse la evoluci6 n en la forma como estos

paises abordan una delicada cuesti6n objeto de innumerables controversias

en el pasado 2 1 y que marcan una tendencia mas amistosa hacia las inversiones

extranjeras. Se trata de la incorporaci6n de cliusulas expresas relativas a las

condiciones de validez de las medidas de expropiaci6n o nacionalizaci6n o

medidas que tengan efecto equivalente. Especialmente, se establece que debe

tratarse de medidas adoptadas por razones de utilidad ptiblica o interds na-

cional, sobre una base no discriminatoria y en virtud del debido proceso le-

gal. En cuanto a la compensaci6n, se emplean los tdrminos de pronta,

efectiva y adecuada, o de una indemnizaci6n adecuada, en moneda de libre

convertibilidad, lo cual acerca el nuevo modelo mis bien a la doctrina tradi-
cionalmente sostenida por paises exportadores de capital. Cabe tener en
cuenta que se esti produciendo un fen6meno similar entre ciertos paises la-
tinoamericanos, lo cual requiere de un reenfoque del antiguo esquema con
que se analizaba la posici6n de estos parses, que se simboliz6 en las reglas
adoptadas por el Pacto Andino (decisi6n 24 y conexas) en 1970 y 198722, re-

visadas en 1991. Tal vez uno de los signos mis claros de esta nueva posici6n
se advierta en las normas contenidas en el Tratado de Libre Comercio de
Amdrica del Norte, del cual es parte Mdxico, que explicita las condiciones de
validez de las expropiaciones y sefiala los requisitos que debe cumplir la in-
demnizaci6n (art. 1100).

III. CONSIDERACIONES FINALES

Para concluir, proponemos dos ideas bisicas que sintetizan la presentaci6n
expuesta:

La comprensi6n del fen6meno juridico regional debe tener en cuenta su
contexto hist6rico y la posibilidad de su evoluci6n conforme se relaciona
con otros procesos formadores del derecho internacional, particularmente
las negociaciones multilaterales amplias que son la caracteristica de la
6poca presente. En este sentido, parece significativa la tendencia a adherir
a mecanismos de soluci6n de controversias en materia de inversiones que
modifican las posiciones doctrinales y estrategias juridicas tradicionales en

21 F. Orrego Vicufia, "Some international law problems posed by the nationalization of the

copper industry by Chile", American Journal of International Law, vol. 67, No. 4 (1973), pp. 711-
727.

22 Decisi6n 220, Gaceta OficialdelAcuerdo de Cartagena, IV, 18 de mayo de 1987, 20, repro-

ducida en Integraci6n Latinoamericana, 128, 12 (1987), pp. 65-70. En materia de soluci6n de con-
troversias, la decisi6n 220 reenvfa a la legislaci6n de cada pals.
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America Latina, sin dejar de mencionar la cuesti6n de los principios apli-
cables en materia de indemnizaci6n.
La importancia que ha tenido la expresi6n de posiciones jurfdicas de ori-
gen local o regional en Hispanoamdrica y America Latina, en la expansi6n

del derecho internacional a nivel universal, en proporcionarle mayor efica-

cia e incluso en favorecer la evoluci6n de reglas pretendidamente univer-
sales, pero carentes de aceptaci6n amplia. Ejemplos de esto se encuentran

en el derecho del mar, la responsabilidad internacional y el principio de no

intervenci6n. El caso de los nuevos enfoques y tendencias sobre la demo-
cracia merece ser examinado bajo esta perspectiva, en la medida en que se

explica como un desarrollo de la teorfa de los derechos humanos y los fun-

damentos de la acci6n multilateral en la materia.



EVOLUTION DU ROLE DES NATIONS UNIES

DANS LE MAINTIEN DE LA PAIX ET DE LA

SICURITI INTERNATIONALES

Brigitte Stern*

Souvent, rhomme ou la femme qui atteint la cinquantaine se retourne vers
son pass6, vers ses 20 ans, pour y chercher une flamme... une nostalgie...
ou le sens de sa vie.

En psychoanalyse, on remonte encore plus loin, puisque tout est jou6,
dit-on, dans les deux ou trois premi~res anndes. Face k des difficultds existen-
tielles, le retour aux sources permet parfois de comprendre les difficultds ren-
contrdes et de prendre un nouveau ddpart.

UOrganisation des Nations Unies a 50 ans, les premieres missions d'ob-
servation de l'Organisation presque autant, la premikre force de maintien de
la paix un peu moins. C'est l'heure des bilans. Les operations de maintien de
la paix sont - sans aucun doute - dans une phase de remise en cause.

Face cette crise des 50 ans, cette ,( mid-life crisis ), il m'a paru int~res-
sant de me pencher sur les jeunes anndes de I'ONU et des operations de
maintien de la paix.

Une premiere remarque que je voudrais faire, c'est qu'on a parfois l'im-
pression d'6tre aujourd'hui devant des problmes tout fait inddits poses par
les opdrations de maintien de la paix. En rialit6, je me demande si ceux-ci ne
sont pas plus ou moins rdcurrents, meme s'ils ne se sont pas toujours poses
en termes parfaitement identiques.

En tdmoigne cet extrait de l'Annuairefranfais de droit international de
1965, qui cl6brait les 20 ans de I'ONU avec notamment un article sur les
opdrations de maintien de la paix, que je cite :

( Le nombre m~me de ces operations, l'importance de certaines

d'entre elles, la faon dont elles ont &6 engages, les responsabilitds

* Professeur I'Universitd de Paris-I, Pantheon-Sorbonne, Paris, France.
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dont elles se sont trouvdes investies, les charges financi~res qu'elles oc-
casionnent devaient indvitablement conduire k des difficultds politi-
ques et juridiques et aussi une impasse financi~re. La grande crise
qu'a connue I'ONU en 1964-1965 n'a pas d'autre origine )1.

Remplaqons le 6 , par un ", 9 -, par une habile manoeuvre de renverse-
ment, et ces propos pourraient parfaitement illustrer la crise des anndes
1994-1995.

Le Conseil de sdcuritd aujourd'hui est devenu tout puissant. Ce nouvel
activisme du Conseil, depuis toujours investi par la Charte des Nations Unies
de la responsabilitd principale du maintien de la paix et de la sdcuritd inter-
nationales, peut se ddcliner en trois dimensions :

a) Une multiplication des cas dans lesquels le Conseil de sdcuritd va utiliser le
Chapitre VII pour ddcider des actions coercitives et lancer des opdrations
d'imposition de la paix;

b) Une extension considdrable des tiches confides aux opdrations de maintien
de la paix du Chapitre VI ou si l'on prdfere VI bis;

c) Une transgression volontd de la limite entre le Chapitre VI et le Chapitre
VII, entre les opdrations de maintien de la paix et 'utilisation de la force
armee.

Multiplication, extension, transgression, rien ne peut arr~ter le Conseil
de sdcuritd, pas m~me, semble-t-il, la Cour internationale de Justice.

Le paradigme de l'opdration de maintien de la paix semble de plus en plus
difficile k cerner. Certains parlent d'opdrations de maintien de la paix de la se-
conde gdndration, puis de la troisi~me gdndration 2 ; d'autres encore parlent
d'opdrations de la seconde gdndration, puis de , quelque chose d'inddfinissable,
oh se m~lent la guerre et l'humanitaire, l'interventionnisme et la passivitd6 3 .

Peut-on ddceler ainsi trois gdndrations d'opdrations de maintien de la
paix, la diffdrence entre les opdrations de la premiere et de la seconde gdnd-
ration touchant i leur mission (il n'y aurait, dans ce cas, qu'un saut quanti-
tatio, la distinction entre celles-ci et les opdrations de la troisi~me gdndration
touchant leurs pouvoirs (it y aurait li un saut qualitatif) ?

Qu'en est-il de cette analyse : rend-elle vdritablement compte des dvolu-
tions rdcentes et/ou prdvisibles ?

1 Maurice Flory, v UOrganisation des Nations Unies et les opdrations de maintien de la
paix ,, Annuairefranfais de droit international (1965), p. 448.

2 C'est I'ONU elle-meme qui parle d'op~rations de maintien de la paix de la troisi~me gdn&

ration, voir L'ONUet le maintien de lapaix. Ddpartement de l'information du Secrdtariat de l'Or-
ganisation des Nations Unies (septembre 1993), p. 11 : , En fait 'ONUSOM II pourrait bien
prdfigurer en raison de I'aspect coercitif de son mandat, une troisi~me gdndration d'opdrations de
maintien de la paix o.

3 Marie-Claude Smouts (sous la dir), L'ONU et la guerre. La diplomatic en khaki, Paris, d.
complexe (1994), p. 27.
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Ce bref expos6 sera centr6 sur la derni~re question concernant la fron-

tikre entre les opdrations de maintien de la paix et les actions coercitives d'im-

position de la paix. Quelques rapides remarques peuvent n6anmoins 8tre

faites sur les autres aspects des changements rdcents dans l'approche onusi-

enne des questions de paix et de sdcuritd internationales.

Depuis la fin de la guerre froide, on constate, en effet, une multiplication

des cas dans lesquels le Conseil de s6curitd utilise le Chapitre VII, pour ddcider

de mesures coercitives, impliquant ou n'impliquant pas l'usage de la force.

Le Conseil de sdcurit6 peut agir de faqon coercitive, ds lors qu'il con-

state qu'l1 y a une menace a la paix, une rupture de la paix ou un acte d'agres-
.4

sion. N'ayant aucun autre titre a intervenlr , on conqoit que, ds lors qu'il

souhaite agir, il analyse les dvdnements motivant son intervention, comme

menaqant la paix internationale.
La chose est presque trop connue pour 8tre rappelde : aujourd'hui, il est

clair que le Conseil de sdcuritd s'arroge de plus en plus le droit d'intervenir

dans des situations mettant en cause les droits de l'homme ou le droit huma-
nitaire. En rdalitd, une violation, m~me massive, des droits de I'homme, stric-

tement interne, n'a jamais, jusqu'k ce jour, 6td pris en considdration par le

Conseil de sdcuritd pour actionner le Chapitre VII; si le droit humanitaire est
l'ensemble des r~gles protdgeant les droits de l'homme en pdriode de conflit

armd interne ou international, on doit constater que ce sont surtout des vio-
lations du droit humanitaire qui ont rdcemment motiv6 une intervention du

Conseil de sdcurit6 (Somalie, ex-Yugoslavie, Rwanda). Cette dvolution s'est

faite par petites touches, pas pas, prudemment, comme si le Conseil, crai-

gnant sa propre audace, comme les rdactions des souverainets, avanqait mas-

qud, accumulant les pr6cddents spdcifiques. Mais, au terme de cette

dvolution, une logique interne semble les relier, dessinant les contours d'une

nouvelle pratique, dont on ne sait s'il est pr6matur6 ou non de dire qu'elle a

acquis valeur coutumi~re.

De m~me, on constate, depuis la fin de la guerre froide, une extreme di-
versification des tches des opdrations de maintien de la paix.

Iappellation, de plus en plus trompeuse, de maintien de la paix recouvre

ddsormais tout un dventail d'actions.

E- Agenda pour la paix , (A/47/277-S/241 11) explicite, dans une pro-

gression extremement logique, les diffdrentes procddures garantissant la paix:

4 On sait qu'en vertu du Chapitre VII, le Conseil de scurit6 n'est pas investi d'une mission
g~nrale de contr6le de la lkgalitd internationale des actes des P-tats, mais que sa tiche est exclusive-
ment de faire respecter la paix et la scurit6 internationales. Selon la formulation de Gerard Cohen-
Jonathan dans son commentaire de I'Article 39 de la Charte, a le Conseil, organe politique, n'est
pas charg6 de rendre la justice internationale ni de faire la loi et encore moins de transformer la so-
cidt6 ,, La Charte des Nations Unies, Cot et Pellet, Economica, 2e 6d. (1991), p. 665 et 666.
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" La diplomatie preventive, ce serait une sorte de Chapitre VI moins le
quart, impliquant toutes les mesures tendant i dviter les diffdrends;

* Le r~tablissement de la paix ou opeacemaking ,, renvoie, lui, t toutes les pro-
cddures de r~glement pacifique des diffrends prdvue par le Chapitre VI;

* Le maintien de la paix ou , peace-keeping, renvoie ii ce que l'on a appel6 le
Chapitre VI bis, puisqu'il va au-del des mesures purement verbales du Cha-
pitre VI, mais reste en-deca des actions militaires coercitives du Chapitre VII;

* La consolidation de la paix ou opeace-building >) pourrait 6tre considdre
comme relevant d'un Chapitre VI ter, puisque les mesures adoptdes vont
certes dans le sens du r~glement des diffdrends, mais utilisent des procd-
dures et des actions nettement plus interventionnistes et volontaristes
que celles qui sont prdvues dans les dtapes ant6rieures.

Cependant la vie ne respecte pas toujours la rigueur thdorique des sch6-
mas explicatifs ou des plans d'actions, et ces distinctions ne sont pas toujours
claires en cours d'opdration.

Toujours est-il que l'on constate effectivement une extension la fois
temporelle et fonctionnelle des opdrations de maintien de la paix.

Extension temporelle, les opdrations de maintien de la paix n'tant plus
confindes dans le laps de temps s'dcoulant entre le cessez-le-feu et le r~gle-
ment politique, mais intervenant dgalement avant le cessez-le-feu, ou mme
avant le conflit - opdrations de maintien de la paix prdventives - et aprs
le r~glement politique - opdrations de consolidation de la paix.

Extension fonctionnelle aussi. On sait notamment que ces opdrations,
outre leur fonction classique, assument de plus en plus des missions huma-
nitaires. Par ailleurs, depuis la chute du mur de Berlin, l'instauration de la dd-
mocratie apparait comme l'un des nouveaux horizons de I'ONU 5. C'est ce
qu'exprimait M. Boutros Boutros-Ghali, par exemple dans son rapport an-
nuel de 1993, ob il soulignait I'ampleur de I'dlan populaire en faveur d'une
participation accrue aux processus politiques o.

Un bon r~sum de la varidt6 des fonctions assum~es par les diffdrentes op-
rations de maintien de la paix est donn6 par l'numdration la Prdvert que l'on
trouve dans le Suppldment du 3 janvier 1995 i 1'e Agenda pour la paix , :

5 En effet, on ne compte plus les op6rations dans lesquelles I'ONU a supervis6 ou organisd
des dlections dmocratiques. Le degr6 d'implicaion de I'ONU dans la tenue d'6lections ddmocra-
tiques est extr~mement variable : simple observation des 6lections par la Mission de vdrification des
Nations Unies en Angola (UNAVEM) I, le contr6le 6tant exerc6 par des structures composdes de
fagon paritaire entre l'Uniio Nacional para a Independ~ncia Total de Angola (UNITA) et le Movi-
mento Popular para a Libertacao de Angola (MPLA); contr6le des 6lections par la Mission d'obser-
vation des Nations Unies en El Salvador (ONUSAL) par le biais d'observateurs envoyds sur le
terrain; organisation d'un rdfdrendum au Sahara occidental dans le cas de la Mission des Nations
Unies pour l'organisation d'un r6fdrendum au Sahara occidental (MINURSO); organisation des
dlections allant jusqu' l'dlaboration des lois 6lectorales dans le cas de I'Autorit6 provisoire des Na-
dons Unies au Cambodge (APRONUC), etc.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

. . I'ONU a dtd appelde entreprendre des tiches d'une diversitd

sans prdcddent : contr6le du cessez-le-feu, regroupement et d6mobi-

lisation de forces, rdinsertion des combattants dans la vie civile et des-

truction de leurs armes; mise au point et exdcution de programmes de

ddminage; repatriement des rdfugids et des personnes ddplacdes; oc-

troi d'une assistance humanitaire; supervision des structures admini-

stratives existantes; mise en place de nouvelles forces de police;

vdrification du respect des droits de l'homme; mise au point et super-

vision de rdformes constitutionnelles, judiciaires et dlectorales; obser-

vation, supervision, voire organisation et contr6le d'dlections; et

coordination de l'appui destind au redressement dconomique et la

reconstruction > (A50/60-S/1995/1, par. 21).

Une typologie des diffdrentes fonctions est impossible, chaque opdration

ayant ses exigences spdcifiques : indiquons simplement que quel que soit le

stade auquel elles interviennent - prdvention, maintien, consolidation -
deux grandes prdoccupations consensuelles semblent aujourd'hui ddterminer

les taches qui sont confides aux opdrations de maintien de la paix : la prdoc-

cupation humanitaire et la prdoccupation ddmocratique.

On entend partout, on lit partout, que la grande diffdrence entre les

opdrations de maintien de la paix traditionnelles et ce que l'on appelle main-

tenant les opdrations de la seconde gdndration, c'est que les premieres inter-
venaient dans les conflits inter-dtatiques, ce qui leur donnait une fonction

claire d'interposition, tandis que les nouvelles opdrations de maintien de la

paix interviennent dans des conflits intra-6tatiques oii les ltats sont , davan-

tage en guerre avec eux-m~mes qu'avec des 8tats 6trangers -6, et oii existent

de multiples fronts, ce qui entraine une diversification ndcessaire des fonc-

tions des opdrations de maintien de la paix.

Eapparente opposition manichdenne entre les opdrations de la premiere

gdndration n'intervenant que dans les litiges entre lstats et les opdrations de la
seconde gdndration n'intervenant que dans les litiges internes paralt cependant

largement exagdrde. S'il est incontestable que les fonctions des opdrations de

maintien de la paix se sont diversifides, comme cela a dtd indiqud, il est moins

certain que ce phdnom~ne rdsulte exclusivement de la nature du conflit: d'une

part, parce que bien des opdrations antdrieures la guerre froide avaient une di-

mension interne importante, sinon quasi exclusive; d'autre part parce que la

diversification des taches s'explique notre avis aussi par d'autres facteurs.

Les mandats donnds aux opdrations de maintien de la paix au Congo, i Chy-

pre, au Liban avaient incontestablement une dimension interne, difficile k occulter.

Ce point est suffisamment connu pour ne pas mdriter de longs ddveloppements.

6 , Participation de la France aux opdrations de maintien de la paix, Rapport au Premier

Ministre, Fran~ois Trucy, Snateur,, (fdvrier 1994), p. 6, document mimdographid.
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De m~me, 'assistance humanitaire a toujours fait partie des missions des
operations de maintien de la paix : c'6tait vrai au Congo, c'6tait vrai au Sud-
Liban, par exemple, ces activitds 6tant finances par des contributions volon-
taires, comme c'est souvent le cas aujourd'hui.

Il est certain qu'i l'heure actuelle l'assistance humanitaire devient parfois

le mandat principal de l'op~ration de maintien de la paix et non pas une sorte
d'aide accessoire au maintien de la paix, comme par le pass6.

Cette situation rdsulte de ce que r"ONU s'est de plus en plus souvent re-
trouvde au sein d'un conflit ouvert. Deux situations cependant peuvent peut-
8tre 8tre distingu~es.

La premire, celle oii 'ONU est intervenue dans un conflit ouvert, pr6-
cis~ment parce qu'il s'agissait d'un conflit ouvert, qui faisait naitre des situa-
tions humanitaires dramatiques auxquelles I'ONU souhaitait rdpondre,
souvent sous la pression des mddias. Les preoccupations humanitaires sont
ainsi la base des interventions en Somalie, en Bosnie ou au Rwanda.

La seconde, celle oii 'ONU assumait sa mission traditionnelle d'interpo-
sition, apr~s un cessez-le-feu, mais oi! la paix 6tait si fragile que I'ONU n'a pas
dt capable de la maintenir: c'est l'exemple du premier ddploiement de la Force
de protection des Nations Unies (FORPRONU) en Croatie ou de la Mission
de vdrification des Nations Unies en Angola (UNAVEM I) en Angola.

Dans ce cas, l'opdration de maintien de la paix s'est trouvde volens nolens
engagde au cceur d'un conflit ouvert, sans avoir les moyens militaires d'un
protagoniste crddible, tandis que du fait du conflit apparaissaient l. encore
des prdoccupations humanitaires.

La difficult6 est encore plus grande, dvidemment, lorsque les problmes
humanitaires ne sont pas simplement une des consdquences du conflit, mais
en forment si l'on peut dire l'objet mEme, comme il en va de la politique de

nettoyage ethnique , en ex-Yougoslavie.
Si la prdoccupation humanitaire n'dtait pas absente des opdrations de main-

tien de la paix antdrieures la chute du mur, il en va de toute dvidence diffdrem-
ment de la prdoccupation ddmocratique. La diversification des taches assumdes
par I'ONU pour traduire cette prdoccupation dans la rdalitd s'explique en fait par
r'mergence d'un nouveau consensus, inexistant auparavant du fait de la guerre
froide, sur ce l'on pourrait qualifier d'ordrepublic international, que la communau-
td internationale est habilitde i faire respecter, si besoin par la force, comme i en
va dans les ordres internes. Tant que n'existait pas ce consensus minimal sur la so-
lution i adopter et la socidtd humaine souhaitable, les actions de 'ONU ne pou-
vaient 8tre que des actions neutres, d'interposition et de maintien du statu quo7 .

7 Certes, on ne peut que se rjouir de I'acceptation universelle de principes d~mocratiques, .
une nuance pros : la nouvelle ldgitimit6 internationale semble parfois faire peu de cas de l'dgalit6
souveraine des tats, et de leur droit de choisir librement leur systme politique 6conomique et so-
cial, et ne prend peut-8tre pas suffisamment en compte ce que Mohammed Bennouna appelle (, le
droit l'erreur , des tats, qui aprs tout fair partie de leur libert6 et de leur souverainet6.
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Si leur ampleur est diff~rente, les operations de maintien de la paix dites
de la deuxi~me g6n~ration - dont le prototype pourrait 8tre l'Autorit6 pro-
visoire des Nations Unies au Cambodge (APRONUC) - ne se distinguent
pourtant pas des op6rations classiques du point de vue de leur nature juridi-
que. I1 pourrait en aller diff~remment de ce que l'on commence appeler les
opdrations de la troisi~me g6ndration, operations qui ont 6 habilitdes, de fa-
on plus ou moins extensive, utiliser la force armde.

Compos~es, au moins en partie, de militaires, les operations de maintien
de la paix ne doivent en principe pas mener d'action militaire : certains ont
park de fonctions ( semimilitaires >>8. Comme le souligne le rapport Trucy:

((Les operations sont donc marqu6es d'emblke par une ambiguiftifon-
damentale : militaires dans leurs structures et leurs organisations, les
forces de maintien de la paix ne peuvent l'8tre ni dans leur compor-
tement, ni dans leur mission qui est, d'abord, de nepas combattre ,9.

Mais de mdme que tout homme qui a du pouvoir est tents d'en abuser, tout
militaire qui a une arme est tent de I'utiliser. Si cela semble de plus en plus se
vWrifier dans les operations rdcentes, cette ambiguitd tait pr~sente ds l'origine.

I. LES DERNIIRES ANNI ES : LE CONCEPT D'OPIRATIONS
DE MAINTIEN DE LA PAIX SE DILUE DE PLUS EN PLUS

Devant un tel Congr~s, il est inutile de revenir longuement sur la gen~se des
op6rations de maintien de la paix, qui pourtant en explique les traits princi-
pauxl1:

8 p R. Baehr et L. Gordenker, The United Nations: Reality and Ideal (1984), p. 79.
9 Trucy, op.cit., p. 4.
10 Crd6e par l'Assemblde g~ndrale, en dehors du Chapitre VII, la Force d'urgence des Nations

Unies (FUNU) I cumulait deux caract~ristiques dont les cons6quences ont perdur6 m~me lorsque
l'opration 6tait initide par le Conseil de s6curit6 : une absence de force juridique, une absence de
force militaire :

" Labsence combine de force militaire et de force juridique qui fait qu'il ne peut s'agir d'une
1c mesure de coercition prdvue au Chapitre VII P, entraine la ndcessitd de respecter l'Artide
2, paragraphe 7, de la Charte qui interdit I'intervention de I'ONU dans les affaires qui re-
Mvent essentiellement de la competence nationale des stats : il en r~sulte que la force ne
peut chercher I imposer une solution plut6t qu'une autre, mais qu'elle ne peut &re qu'une
force d'interposition respectant le principe de neutralit6.

" Labsence de force juridique a eu pour consequence la ndcessit6 du consentement de tos les
8tats concern~s : consentement des 9tats contributeurs bien scr, mais aussi et surtout con-
sentement de I'ltat sur le territoire duquel elle va se ddployer. II y a U la caractristique fon-
damentale d'une operation de maintien de la paix.

" Eabsence de force militaire explique la troisi me caract~ristique de certe action qui n'est pas
prvue pour imposer militairement la paix t un agresseur, selon laquelle une opdration de
maintien est fondde sur le principe de non-utilisation de la force arme6.
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a) Opdration exdcut&e par les Nations Unies avec des organes intdgrs,
casques bleus 1 , voitures blanches ... ;

b) Operation de stabilisation, respectant le principe de neutralit6;
c) Operation non coercitive en un double sens :

i) Operation ndcessitant le consentement de l'1 tat sur le territoire
duquel l'op~ration doit se ddployer;

ii) Operation fond& sur le principe de non-utilisation de la force
arm& sauf en cas de lkgitime ddfense.

Tel est le descriptif gnralement accept6 de ce que l'on appelait jusqu'i
r&emment les operations de maintien de la paix, et que l'on commence i ap-
peler les operations de maintien de la paix classiques, par opposition aux op&
rations de maintien de la paix des g~ndrations montantes.

Le probkme videmment vient de ce qu'avant la chute du mur, le Con-

seil de sdcurit6 ne pouvait faire que des opdrations de maintien de la paix non
coercitives; maintenant il a retrouvd la capacitd politique d'exercer le pouvoir
juridique du Chapitre VII, lui permettant d'utiliser la force armde. Ayant
ainsi i sa disposition deux modes d'action, pouvant agir d'une facon ou de
l'autre, il est clair que le Conseil de sdcurit va pouvoir facilement mdlanger
les genres.

Du temps de la guerre froide, le maintien de la paix c'est tout ce que
l'ONU pouvait faire. Maintenant, j'allais dire, 'ONU peut tout faire - ce
qui n'est pas sans poser de problmes.

Iimage des opdrations de maintien de la paix est de plus en plus
brouillde aussi bien dans le grand public, que parmi les spdcialistes 12

, et
apparalt de plus en plus imbriqude avec l'id& de coercition et d'utilisation
de la force armde.

11 Les symboles sont 6galement un langage. Les casques bleus sont devenus le symbole de

'ONU. II est parfois intdressant de chercher I'origine des mythes. C'est M. Liu, ancien Secrdtaire
gdn~ral adjoint pour les affaires politiques, qui nous explique: , C'est Hammarskjold qui a invent6
les casques bleus. II y avait ce moment-li une 6norme quantit6 de casques de l'arm&e amdricaine
dans les surplus de la seconde guerre mondiale. II les obtient des autorits am&icaines et les fait
tremper dans un bain de peinture bleue pour gagner du temps. C'est ainsi que les premiires troupes
de I'ONU sont arriv&s en lgypte avec des casques bleus qui sont devenus la marque distinctive des
forces des Nations Unies *, dans l'Adaptation des structures et methodes des Nations Unies, colloque
de La Haye, 4-6 novembre 1985, Bardonnet (6d.), p. 272. Cette belle histoire peut aussi &tre vue
comme une mdtaphore de cc qu'est vdritablement 'ONU: trop souvent, I'Organisation n'est 1i que
pour repeindre aux couleurs de I'ONU une action 6tatique. Ainsi, il est arrivd plusieurs reprises
que des opdrations n'aienr reques l'aval de 'ONU, qu'apr8a avoir & ddclenchdes par les stats.

12 Ainsi, par exemple, on trouve des auteurs pensant que la FORPRONU est fondde sur le
Chapitre VII : Michael Doyle et Nishkala Sunthararlingam, The United Nations in Cambodia:
lessons for complex peace-keeping ,, International Peace-keeping, vol. 1, No. 2, p. 117; Christopher
Brady and Sam Davis, a UN operations: the political-military interface ,, International Peace-keeping,
vol. 1, No. 1, p. 59.
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Si l'on tente d'y voir clair, on constate que des relations dialectiques com-

plexes, qui nous semblent lourdes de difficultds, s'&ablissent aujourd'hui entre

les opdrations de maintien de la paix et le recours la force du Chapitre VII.

* Opiration de maintien de la paix criie alors que le Chapitre VII est en vigueur

C'est l'exemple de la MONUIK, Mission d'observation des Nations

Unies pour l'Iraq et le Koweit, qui, cr66e par le Conseil de sdcurit6 dans sa

rdsolution 687 (1991) du 3 avril 1991, prise en vertu des pouvoirs du Cha-

pitre VII, n'est cependant investie que d'une mission traditionnelle d'inter-
position et ne peut utiliser la force qu'en cas de ldgitime ddfense 1 3 .

* Opiration de maintien de la paix criie en vertu du Chapitre VI mais dotie

dufait de la volonti des parties, de certainspouvoirs coercitifi

L'APRONUC a dtd lancde avec une telle configuration possible' 4 , mais
l'interprdtation donnde sur le terrain a conduit i ne pas utiliser ces pouvoirs
coercitifs, ce qui fait que I'APRONUC se classe aisdment sinon dans les op&
rations de maintien de la paix classiques, du moins dans les opdrations de
maintien de la paix.

* Opdration de maintien de la paix dotie en cours de diroulement, de pouvoirs
coercitifi -pour rinstant limitis - risultant du Chapitre VII

Ces pouvoirs peuvent Etre limitds i certaines tiches ou certaines zones.
II faut rappeler ici que la FORPRONU a dtd crdde comme une opdration de
maintien de la paix traditionnelle devant &re ddployde en Croatie, dont la
mission devait 8tre de superviser le cessez-le-feu signd avec les Serbes de
Croatie (Krajina).

Ddployde dans un second temps en Bosnie-Herzdgovine, elle a vu son
mandat dvoluer au cours des 6vdnements. Le reprdsentant spdcial du Secr&
taire gdndral ddcrit cette partie de la mission de la fa~on suivante :

Uopdration des Nations Unies (en Bosnie-Herzdgovine) est essen-
tiellement une opdration de maintien de la paix pour permettre les
activitds humanitaires, basde sur le Chapitre VI de la Charte, tandis

13 Rapport du Secrdtaire gdndral sur I'application du paragraphe 5 de la rdsolution 687

(1991) du Conseil de s~curit6 (S/22454), cit6 par B. Stern, Guerre du Golfe, lk dossier d'une crise in-
ternationale, 1990-1992, Documentation franqaise, Paris (1993), p. 441.

14 Dans I'annexe I aux Accords de Paris, il est indiqu6 que I'APRONUC v prendra les dispo-

sitions ndcessaires concernant le processus de ddmobilisation par 6tapes des forces militaires des
Parties . . . .
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que I'usage de la force en vertu du Chapitre VII est autorisd dans des
circonstances spdcifiques , 5

Ieemploi de la force par la FORPRONU a ainsi &6 autorisd pour prot&
ger la ddlivrance de I'aide humanitaire, pour faire respecter la zone d'exclu-
sion adrienne, pour faire respecter les zones de sdcuritd, autour de six villes
bosniaques de Srebenica, Tuzla, 2 epa, Goriade et Bihac.

Opbations de maintien de la paix dans lesquelles s'ins~re, pour une durie
limitie, une action du Chapitre VII

Cette o alternance o a ddj dtd utilisde trois fois : dans l'affaire somalienne
avec la sdquence Opdration des Nations Unies en Somalie (ONUSOM I) -
Rendre l'espoir - ONUSOM II; au Rwanda avec la sdquence UNAVEM I
- Opdration turquoise - UNAVEM II; HaIti enfin, avec la sdquence
Mission des Nations Unies en Haiti (MINUHA I) - Soutenir la ddmocratie
- et sans doute bient6t MINUHA 116.

Tout se passe comme si se dessinait une nouvelle division internationale
du travail : aux grandes puissances, l'intervention en vertu du Chapitre VII;
i l'ONU, les opdrations de maintien de la paix17 .

Mais ce voisinage n'est pas innocent et sans consdquence : il semble en
effet que la deuxi~me opdration hdrite plus ou moins des caractdristiques du
Chapitre VII en ce qui concerne le recours la force.

Si le langage est signe, si le langage c'est nommer les choses, il faut bien
dire que l'usage distingue tr~s facilement les deux types d'opdrations, les ac-
tions coercitives des grandes puissances dtant baptisdes de noms trs symbo-
liques - Rendre 'espoir, Bouclier du ddsert, Soutenir la ddmocratie,
Opdration turquoise, etc. - tandis que les opdrations de I'ONU se parent de
sigles plus ou moins obscurs.

* Opirations de maintien de la paix qui se diroulent en coexistence avec des
sanctions iconomiques adopties en vertu tu Chapitre VII

La FORPRONU, par exemple, a coexistd avec les sanctions initiales
S'dgard de toutes les parties, ce qui ne mettait pas vraiment en cause la

15 Yasushi Akashi, a Peace-making and peace-keeping: lessons from the former Yugoslavia ",

The Tokyo Symposium on New Dimensions of United Nations Peace-keeping Operations (19 et
20 janvier 1995), p. 2, document mimdographid.

16 Sur la question haitienne, voir Yves Daudet, - IONU et I'OEA en Haiti et le droit inter-
national o, Annuaire franfais de droit international (1992).

17 C'est ce que Michael Bothe appelle - a kind of double track procedure *, dans , Peace-
keeping and the use of force - back to the Charter or political accident? n, International Peace-
keeping, vol. 1, No. 1, p. 4.
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neutralit6 de l'Organisation, mais aussi avec les sanctions ultdrieures A l'gard

de la seule ex-Rdpublique de Yougoslavie (Serbie et Montenegro), ce qui 6tait

plus problkmatique du point de vue de la neutralit6 (formelle). C'est cette

idde d'une coexistence difficile entre ( sanctions du Chapitre VII et opdra-

tions de maintien de la paix que souligne, par exemple, M. Boutros Boutros-

Ghali, lorsqu'il ddclare qu' v aucune mission ne peut, de faqon rdaliste, utili-

ser la force dans une partie de la zone de conflit tout en agissant comme une

opdration humanitaire neutre et un partenaire impartial aux accords dans
18une autre ,.

* Operation de maintien de lapaix crdie en vertu du Chapitre VII

C'est ainsi que semble pouvoir 6tre analysde ONUSOM II, qui s'insre

dans la succession des opdrations en Somalie, ainsi ddcrite par le Secrdtaire

gdndral dans son rapport du 19 dcembre 1992 :

S. .I. le Conseil de sdcuritd, ayant dcoutd mon avis et admis que le

type habituel d'opdration de maintien de la paix n'est pas applicable
la situation en Somalie, et s'autorisant du Chapitre VII de la

Charte, a chargd titre provisoire certains &1tats Membres de crder les

conditions de sdcurit6 qui permettront de livrer sans obstacles l'assis-

tance humanitaire . (S/24992, par. 21).

ONUSOM I n'ayant pas rempli sa mission, l'ONU lance la Force d'in-

tervention unifide (UNITAF), opdration coercitive mende par les ltats-Unis

d'Amdrique et quelques autres pays. Mais les P-tats-Unis, ne souhaitant

mener qu'une action limitde dans le temps, sugg~rent que la rekve soit assumde

par une ONUSOM II, ainsi ddcrite par le Secrdtaire gdndral dans le rapport

susmentionnd :

,, Ils envisagaient que la relve de la Force d'intervention unifide soit

assurde par une nouvelle ONUSOM qui serait placde sous le com-

mandement et le contr6le de l'Organisation des Nations Unies mais

dont le mandat, la conception des opdrations, le niveau d'armement

et les r~gles d'engagement ne diffdreraient gu~re de ceux de la Force

d'intervention unifide e~le-m~me ... Celle-ci [cette approche] difare

du type traditionnel d'opdrations de maintien de la paix ... Elle re-

pose sur l'idde que la Force d'intervention unifide n'instaurera pas des

conditions de sdcuritd qui puissent tre maintenues par une force de

18 , Les gardiens de la paix sont assi~g~s ,, The New York Times (30 octobre 1994), traduction

du Centre d'information des Nations Unies.
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maintien de la paix dotde du mandat habituel et normalement armde
et qu'il faudra par consdquent maintenir sous le commandement de
I'ONU une capacit6 considerable de coercition ) (ibid., par. 38 et 44).

Finalement, le 26 mars 1993, la premiere opdration de maintien de la
paix ayant des pouvoirs coercitifs du Chapitre VII a dt 6tablie par la rdsolu-
tion 814 (1993) du Conseil de sdcuritd : c'est ONUSOM II. Ces pouvoirs
ont t6 limit~s par la suite.

Toutes sortes de relations complexes semblent ainsi s'ftre 6tablies entre
les opdrations de maintien de la paix et l'utilisation de la force, ces deux mo-
dalitds d'action se trouvant en relations de succession, d'alternance, de
coexistence ou d'interprtation, et mEme d'identification.

II. LES JEUNES ANNIES : LE CONCEPT D'OPI RATIONS DE MAINTIEN

DE LA PAIX EMERGE DIFFICILEMENT

La difficultd cerner les contours exacts des opdrations de maintien de la paix
n'est pas une nouveaute.

* Opirations de maintien de la paix dans le vocabulaire onusien

Peut-8tre n'est-il pas inintdressant de rappeler que cet 6tre juridique, si
difficile ddfinir, semble dgalement l'origine avoir &t6 difficile nommer
- et nous voici de nouveau au coeur du langage du droit international.

Dans le rapport du Secrdtaire gdndral en date du 9 octobre 1958 intitul6
Etude sommaire sur l'expdrience tirde de la creation et du fonctionnement

de la Force )) (A/3943), ohi celui-ci cherche ddgager de 'enseignement de la
Force d'urgence des Nations Unies (FUNU I) certains principes directeurs
pouvant servir de cadre g~ndral k de futures opdrations du m~me type, celles-
ci sont ddsigndes de diverses pdriphrases indiquant bien qu'elles n'avaient pas
encore acquis les traits bien 6tablis de ce que l'on a longtemps appel6 les op6-
rations de maintien de la paix, et que l'on commence appeler operations de

maintien de la paix de la premiere gdndration. La chrysalide 6tait suffisam-
ment cachde dans son cocon, pour ne pas pouvoir 6tre nommde : aussi, en
leur status nascendi, les opdrations de maintien de la paix 6taient-elles ddsi-

gnes comme des ( operations paramilitaires ,, (ibid., par. 168), des ,, types
d'opdrations dont s'occupe ce rapport ,, (ibid., par. 178 et 180), des < opdra-
tions du caract~re de celles qui sont discutdes dans ce rapport ,, (ibid., par.
179), des ,( unites des Nations Unies entrant dans le champ d'application de
ce rapport )) (ibid., par. 184), des (( opdrations des Nations Unies impliquant

du personnel militaire o (ibid., par. 186 et 193).
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I1 n'6tait point question encore d'opdrations de maintien de la paix.

C'est la Cour internationale de Justice qui semble 19 les avoir baptises

dans son avis Certaines dipenses des Nations Unies, oh elle a prdsentd la fameuse

distinction qui va s'imposer entre les opdrations coercitives et les opdrations

de maintien de la paix. Bien qu'il y ait lh un certain anachronisme : nous

avons park d'op6rations de maintien de la paix ds I'apparition du phdnomne

juridique.
Mais trois points mdritent d'8tre soulign~s au sujet de cette non-utilisa-

tion de la force, car ils montrent que ds 'origine certaines incertitudes exis-

taient, dont les vdnements les plus rdcents ne sont que des illustrations.
Tout d'abord, on doit rappeler que dans son second et dernier rapport

sur la crdation de la FUNU, en date du 6 novembre 1956, le Secrdtaire g6-
ndral indiquait que lorsqu'une force de maintien de la paix est crdde :

o Cela n'exclut pas la possibilitd que le Conseil de sdcuritd puisse uti-
liser cette force dans les limites plus dtendues prdvues au Chapitre VII
de la Charte des Nations Unies)) (A/3302, par. 7).

Ensuite, il est dit que la non-utilisation de la force 6tait posde comme le
principe devant rdgir l'opdration dans des conditions normales. Un extrait du
m~me rapport est significatif cet dgard :

",Ce serait plus qu'un corps d'observateurs, mais ce ne serait en aucune
facon une force militaire contr6lant temporairement le territoire oil
elle est stationnde; encore moins devrait-elle avoir des fonctions mili-
taires excddant celles qui seraient ndcessaires pour assurer des condi-
tions pacifiques au cas oii les parties au conflit prendraient toutes
les mesures ndcessaires pour donner suite aux recommandations de
l'Assembke gdndrale , (ibid., par. 12).

Il n'dtait pas dit ce qui se passerait si les parties se montraient soudain
rdcalcitrantes.

Enfin, il est clair que, selon l'interprdtation que l'on donne i la ldgitime
ddfense, la latitude d'utilisation de la force par une opdration de maintien de
la paix sera plus ou moins grande.

* Opirations de maintien de la paix dans les discours des tats

La position fran~aise i l'dgard de ces nouvelles opdrations 6tait de distin-
guer deux types d'opdrations de maintien de la paix. D'une part, les opdra-

19 Dans un article intitul6 , Peace-keeping operations during the twenty-first session of the

General Assembly: a preliminary study -, Indian Journal ofInternational Law (1967), p. 469. Edvard
Hambro se r~fkre I un document du 20 avril 1961 qui aurait utilis6 ce terme pour la premiere fois,
mais sans autre prdcision.
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tions de maintien de la paix qui sont coercitives ou supposent des decisions
ne seraient-ce que financires qui relvent du Chapitre VII - entrent dans
cette catdgorie aussi bien l'intervention en Corde que la FUNU, l'Opdration
des Nations Unies au Congo (ONUC) et la Force des Nations Unies chargde
du maintien de la paix i Chypre (UNFICYP). D'autre part, les opdrations de
maintien de la paix qui sont entreprises sur la base de simples recommanda-
tions du Conseil de sdcurit6 et de I'Assemblke gdndrale et qui s'inscrivent
dans le cadre des procedures de r~glement pacifique des diff~rends du Cha-
pitre VI - n'entrent dans cette cat~gorie que les missions d'observation ou
groupes d'observateurs, tels que l'Organisme des Nations Unies charg6 de la
surveillance de la trove en Palestine (ONUST), le Groupe d'observateurs mi-
litaires des Nations Unies dans l'Inde et le Pakistan (UNMOGIP) et le
Groupe d'observation des Nations Unies au Liban (GONUL). Autrement
dit, la France considdrait que les opdrations de maintien de la paix ne pou-
vaient relever que du Conseil de sdcuritd, agissant dans le cadre du Chapitre
VII, car elles prdsentaient divers aspects coercitifs. D'une part, la coercition
ne disparaissait pas du fait du consentement de l'ltat, dans la mesure oil
l'intervention de 'ONU i l'intdrieur d'un tat, dans un conflit interne,
implique une coercition sur des entitds non dtatiques - communaut6, pro-
vince, faction. D'autre part, ds qu'il y a des militaires en unitds constitudes,
qui plus est, qui peuvent dventuellement se servir de leurs armes, m~me de
fa~on limitde (l6gitime ddfense, en dernier ressort, dans certaines zones), i y a
coercition. Enfin, disait la France, et l'on voit, la lumire des ddrives actuelles,
combien cette position 6tait prdmonitoire, le mandat de la force risque de se
modifier en cours d'exdcution, et meme s'il n'6tait pas ou peu coercitif i
l'origine, ddboucher sur 'emploi de la force.

Serrant de pros la Charte, cherchant rester au plus pros de I'dquilibre
des pouvoirs prdvus, la France estimait que m~me si politiquement les op-
rations de maintien de la paix requeraient le consentement des parties, juri-
diquement elles relevaient du Chapitre VII et ne prdsentaient donc pas de
discontinuitd fondamentale avec une utilisation de la force armde 2 °.

On sait qu'il y a lU une position moyenne, l'Union des Rdpubliques so-
cialistes sovidtiques estimant que toutes les opdrations de maintien de la paix,
y compris les simples missions d'observation, entraient dans la compdtence
exclusive du Conseil de sdcuritd, oii cet stat a un droit de veto; les Ltats-

20 Au dpart, face i la Force int~rimaire des Nations Unies au Liban (FINUL) et i l'ONUC,

la position franqaise 6tait claire et se voulait gardienne de l'orthodoxie constitutionnelle. Dans la
mesure oit la France refusait la moindre diffdrence entre une force de maintien de la paix et une ac-
tion militaire coercitive du Chapitre VII, elle estimait fort logiquement que la FUNU 6tait incon-
stitutionnelle, puisque crdde par l'Assemblde g~n~rale qui n'avait pas de pouvoirs relevant du
Chapitre VII, et que I'ONUC cr6e elle constitutionnellement pouvait 8tre dot6e sans difficult6
d'un mandat impliquant l'usage de la force.
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Unis, ayant, quant eux, tentd de transf~rer, par le biais de la resolution

Acheson, toutes les comp~tences - y compris dans le domaine des mesures

coercitives - l'Assemblde gdndrale, oh ils disposaient d'une majorit6 auto-

matique.

Opirations de maintien de la paix dans le langage de la doctrine

Vers le milieu des ann~es 60, alors meme qu'avaient d~j t6 lances plu-

sieurs opdrations de ce type, l'approche doctrinale n'en restait pas moins mul-

tiforme et incertaine.

I suffit de se plonger - avec ddlices - dans la littdrature juridique du

milieu des anndes 60, au moment de la grande crise que traversait I'ONU

pour ses 20 ans, justement propos de cette nouvelle catdgorie des opdrations
de maintien de la paix qui dtait nde de la pratique onusienne : FUNU I,
ONUC, UNFICYP.

A y regarder de plus prs, il semble que se dessinait un clivage - qui
existe plus ou moins encore aujourd'hui - entre la doctrine franqaise et la
doctrine anglo-saxonne.

Le terme d'opdration de maintien de la paix tait alors largement em-

ploy6. La summa divisio 6tait toujours lide l'idde de coercition, mais le con-
tenu m~me donnd ce que constituait une action coercitive rendait la
fronti~re mouvante.

La position du Gouvernement fran~ais au cours de la crise ddclenche
par les opdrations de maintien de la paix se retrouve dans la plupart des con-
tributions doctrinales franqaises. Une bonne illustration de cette approche se
trouve dans I'article du professeur Maurice Flory paru dans lAnnuairefran-
fais de droit international de 196521.

Le point de ddpart, comme indiqud, est un concept extr~mement englo-
bant de l'opdration de maintien de la paix. Selon cet auteur :

o Les opdrations de maintien de la paix, ce sont toutes les op-
rations militaires et paramilitaires qui sont organisdes sous la pression
de la ndcessitd, faute de pouvoir mettre en ceuvre les m6canismes de

l'Article 43 et parfois faute de pouvoir s'appuyer sur les ddcisions du

Conseil de sdcurit6 ,22.

21 a UOrganisation des Nations Unies et les oprations de maintien de la paix >, Annuaire

franfais de droit international (1965), p. 446. Cf. 6galement p. 460 : (, II apparaft donc que le seul
lien v~ritable entre l'ensemble des opdrations de maintien de la paix est negatif : ces opdrations ne
sont Pa2s celles de I'Article 43 o.

Ibid., p. 459.
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Les operations de maintien de la paix relkveraient donc tant6t du Cha-
pitre VI, tant6t du Chapitre VII, selon qu'elles prdsentent ou non des dld-
ments de coercition; la coercition semblant entendue tant6t comme la
coercition juridique ou caract~re obligatoire de la ddcision, tant6t la coerci-
tion matdrielle ou utilisation de la force armde 2 3 .

Les memes conclusions se retrouvent dans un article de Guy de Lachar-
rire intituld (( La poldmique sur les opdrations de maintien de la paix >), paru
en 1966, meme si la ddmarche est diffdrente2 4.

Guy de Lacharrkre part de l'hypoth~se de la ddfinition la plus exhaustive
possible de l'op6ration de maintien de la paix2 5 .

De cet ensemble 6mergent deux sous-catdgories simples : les actions
coercitives qui relkvent exclusivement du Chapitre VII, et les missions d'ob-
servation qui peuvent aussi 8tre ddciddes par l'Assemblde gdndrale, donc en
vertu du Chapitre VI.

Ce qui est plus complexe, c'est , l'entre-deux )). Il porte sur certaines
opdrations militaires qui impliquent 'emploi d'une ((force >> des Nations
Unies 26 . Apr~s un analyse reprenant les ddbats bien connus, Guy de Lachar-
rikre conclut que toutes ces opdrations rekvent en ddfinitive de la compd-
tence du Conseil de sdcuritd, car elles entrent dans ce que l'on doit appeler
une action coercitive.

L'ensemble " opdration de maintien de la paix >> est cernd et ddcoupd dif-
fdremment dans la littdrature juridique anglo-saxonne, et suit, Ih aussi, tr~s
largement la position amdricaine.

Un exemple permettra d'illustrer la diffdrence d'approche, qui se caractd-
rise i la fois par son pragmatisme - et cela n'est pas pour nous surprendre -
et la ddtermination d'une catdgorie unique d'opdrations de maintien de la paix
ne relevant pas du Chapitre VII. Edvard Hambro2 7 , rappelant que le terme
d'opdrations de maintien de la paix n'existe pas dans la Charte, se demande s'il
est ndcessaire d'en rechercher une ddfinition. Sa rdponse est ndgative :

( Il n'est sans doute pas tr~s utile d'essayer de donner une ddfini-
tion formelle de ce que l'on entend par opdration de maintien de la
paix. Il suffit de dire que de nombreuses activitds de type international

23 Ibid., p. 459 et 460.
24 Politique trangre (1966), p. 319.
25 o Lexpression engloberait un ensemble tr~s vaste d'opdrations. A une extrdmit figure-

raient les opdrations ddciddes par le Conseil de sdcurit6, pour r~primer une agression et (( d~ciddes ,
au sens technique du mot, c'est- -dire dont la mise en oeuvre serait obligatoire pour les ltats. Puis,

l'autre extrmit6, cela dsignerait tous les modes pacifiques de r glement, conciliation et mddia-
tion. Au milieu, il y aura l'enqufte, l'observation sur place ,, Politique drrangre (1966), p. 321.

26 Ibid., p. 322.
27 v Peace-keeping operations during the twenty-first session of the General Assembly: a pre-

liminary status -, Indian Journal ofInternational Law (1967), p. 469.
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sont plus efficaces lorsqu'elles sont entreprises par des groupes orga-

nisds sous 'autorit6 des Nations Unies. Les operations de maintien de

la paix peuvent 6tre utilisdes pour superviser un cessez-le-feu, pour

observer des endroits troubls, pour patrouiller des territoires tempo-

rairement sous mandat de I'ONU, pour contr6ler des mesures de

ddsarmement, etc.... Certains de ces groupes peuvent 8tre relative-

ment petits et certains peuvent comporter des centaines de soldats.

Certains sont enti~rement civils, d'autres consistent en personnel

mili-taire entraind et organisd en unites. La seule chose que tous ces

groupes - tous sans aucune exception - ont en commun, c'est

d'8tre bass sur le consentement des l tats en question, et de ne pas

8tre des contingents dotds de pouvoirs coercitifs dans le but de mettre

fin une agression dans le cadre du Chapitre VII de la Charte o28

Deux points mdritent d'8tre soulignds : le caractre descriptif de l'appro-

che et, la mise en dvidence d'une caractdristique commune de toutes les op&

rations de maintien de la paix, qui est de ne pas relever du Chapitre VII.

Dans la suite de son article, Edvard Hambro prdcise encore ce dernier

point, s'il en dtait besoin :

,, Le premier 6l6ment des opdrations de maintien de la paix -
et de ce point de vue il n'y a aucune raison de distinguer entre les mis-

sions d'observation et les forces de maintien de la paix - c'est que ces

opdrations n'ont pas pour objet de mobiliser la force irrdsistible de la

communautd internationale organisde contre un agresseur 29 . ,

Si dans la doctrine initiale les opdrations de maintien de la paix n'dmer-

geaient que difficilement de I'action coercitive, une certaine confusion des

genres que l'on constate dgalement aujourd'hui existait aussi sur le terrain.

* Operations de maintien de la paix dans le langage desfaits

La ddrive actuelle n'est en effet pas sans antdcddent. A titre d'exemple,

on oublie, en effet, trop souvent qu'en rdalitd i deux reprises diffdrentes dans

I'affaire du Congo, le Conseil de sdcuritd a autorisd l'usage de la force : une

premiere fois au ddbut de 1961, i la suite du ddcs de Patrice Lumumba,

pour dviter la guerre civile; et une seconde fois i la fin de 1961, pour mettre

fin la sdcession du Katanga, en expulsant les mercenaires dtrangers.

28 Idem, p. 470, notre traduction.
29 Idm, p. 471.
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Les termes des rdsolutions pertinentes sont tr~s clairs. Dans sa resolution
143 (1960) du 14 juillet 1960, le Conseil de sdcurit6 a dcid6 v d'autoriser le
Secrtaire g~n~ral k prendre, en consultation avec le Gouvernement de la
Rdpublique du Congo, les mesures ndcessaires en vue de fournir ce gouver-
nement l'assistance militaire dont il a besoin, et ce jusqu'au moment oil les
forces nationales de s~curit6, grace aux efforts du Gouvernement congolais et
avec l'assistance technique de l'Organisation des Nations Unies, seront k
meme, de l'opinion de ce gouvernement, de remplir enti~rement leurs tches ,.

Dans la rdsolution 169 (1961) du Conseil de sdcurit6, en date du 24
novembre 1961, le Secr~taire g~n~ral 6tait autorisd ,, k entreprendre une ac-
tion vigoureuse, y compris, le cas 6ch~ant, l'emploi de la force dans la mesure
requise, pour faire immddiatement apprdhender... ou expulser tous les per-
sonnels militaires et paramilitaires ... ainsi que les mercenaires ,,.

A la suite de tous ces ddbats, semblait, peu k peu, s'8tre ddgagde une opi-
nion majoritaire dans le monde, qui admettait que la ligne de partage ne se
faisait pas au coeur des opdrations de maintien de la paix, mais qu'elle sdpa-
rait d'un c6t6 toutes les opdrations de maintien de la paix, de I'autre l'emploi
coercitif de la force armde, et l'on utilisait alternativement la rdfdrence au
Chapitre VI ou au Chapitre VII pour distinguer les deux types d'opdrations.

Et puisque ce colloque envisage le droit international comme un langage
pour les relations internationales, qu'il nous soit permis ici de faire quelques
remarques sdmantiques. On sait que dans la Charte, le Chapitre VI, face un
danger relatif k la paix internationale, dotait I'ONU de pouvoirs de persua-
sion, exigeant la collaboration des parties; tandis qu'en cas de danger grave
pour la paix, I'ONU avaient des pouvoirs coercitifs 6noncds au Chapitre VII,
qui culminaient dans des pouvoirs de contrainte militaire.

Or, la ddmarche s'est pour ainsi dire inversde.
La r~fdrence au Chapitre VI ou au Chapitre VII ne depend plus au dan-

ger plus ou moins sdrieux que court la paix - un diffdrend dont la prolon-
gation est susceptible de menacer la paix entrainant la mise en action du
Chapitre VI, une menace k la paix, une rupture de la paix ou un acte d'agres-
sion entrainant l'utilisation du Chapitre VII.

La rdfrence au Chapitre VI ou au Chapitre VII est devenue une sorte
d'invocation rituelle, de code linguistique, qui est lk pour signifier urbi et
orbis, dans un premier cas que l'on utilisera des pouvoirs de persuasion et
que le consentement de l']1tat sera n~cessaire, dans le second cas que l'on
utilisera des pouvoirs de contrainte et que ron se passera du consentement

de l'tat.

I'opdration de maintien de la paix, operation du Chapitre VI ou VI bis,
semblait irr~ductible k cette autre action en vue du maintien de la paix que
pouvait entreprendre I'ONU, k savoir une action coercitive du Chapitre VII.
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Udquilibre politique a fait que ces opdrations de maintien de la paix sont res-

tees plus ou moins, saufau tout ddbut, dans le cadre qui leur 6tait assign6. Mais

celui-ci a change, et I'dvolution politique qui a suivi la fin de la guerre froide a

permis au syst~me de fonctionner dans des conditions proches des conditions

initialement prdvues, m~me si bien des paramtres ont volu6 depuis 1945.

Rien d'6tonnant donc ce que les opdrations de maintien de la paix, qui

peu t peu dtaient sorties de la gangue des actions coercitives impossibles,

pour tenir compte des r~alit~s politiques, semblent pour ainsi dire op~rer une
sorte de retour aux sources, et flirter nouveau, qu'on le deplore ou qu'on
s'en rjouisse, avec les pouvoirs coercitifs du Chapitre VII.

Tout se passe comme si la boucle 6tait bouclde, les operations de main-

tien de la paix initiales, encore enchssdes dans le syst~me de la Charte, ne pa-
raissaient pas absolument dissocikes de l'dventuel emploi de la force armde:

les operations contemporaines, libr~es des contraintes politiques, en vien-
nent rejoindre l'institution qu'elles taient, faute de mieux, destinies
remplacer, savoir l'action coercitive.

III. I'AVENIR: UNE NICESSAIRE DISTINCTION OU UNE

COMPLIMENTARITI SOUHAITABLE ?

* La position des acteurs internationaux sur les op6rations de maintien de lapaix

Lopinion du Secrdtaire gdnral lui-m~me semble avoir dvolud sur cette
d~licate question, face aux (( changements dramatiques , qui se sont produits
dans les opdrations de maintien de la paix depuis trois ans.

On se souvient que I' ((Agenda pour la paix ,) ouvrait la voie des op6-
rations de maintien de la paix non fondes sur le consentement des ltats.

Le Supplkment 1' v Agenda pour la paix ,, lanc6 le 3 janvier 1995, au

tout debut de l'anne du cinquantenaire de l'Organisation des Nations Unies,
se voulait une premiere contribution aux nombreux ddbats qui ne manque-
ront pas d'6mailler cette annde, et ce Congrs en fournit un excellent forum.

M. Boutros Boutros-Ghali, dans ce document, indique que 'utilisation de
la force, lorsqu'elle a eu lieu dans le cadre des operations de maintien de la paix,
n' avait pas le meme objectif que lorsque sont prises des mesures coercitives:

o ... sont apparues, en Bosnie-Herz6govine et en Somalie, des op6-
rations de maintien de la paix d'une cat~gorie nouvelle. Lemploi de
la force est autoris6 en vertu du Chapitre VII de la Charte, mais
I'ONU reste neutre et impartiale entre les parties en presence, et n'a
pas pour mandat d'arr~ter I'agresseur (si celui-ci peut Etre identifi6) ni
d'imposer la cessation des hostilitds o (A/50/60-S/1995/1, par. 19).
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Cependant, m~me ainsi limit6, la protection des missions de l'opdra-
tion, l'usage de la force ne lui semble pas souhaitable l'avenir dans le cadre
des opdrations de maintien de la paix futures30 . Son point de vue est exprim6
avec une extreme fermet63 1 :

((En rdalit6, rien n'est plus dangereux pour une opdration de maintien
de la paix que de devoir user de la force lorsqu'elle n'est pas en mesure
de le faire en raison m~me de sa composition, de son armement, de
son soutien logistique et de son ddploiement. La logique du maintien
de la paix proc~de de pr~misses politiques et militaires totalement dif-
fdrentes de celles des mesures de coercition; de surcrolt, dans ce der-
nier cas, la dynamique est incompatible avec le processus politique
que l'opdration de maintien de la paix est censde faciliter. Si la distinc-
tion entre les deux est floue, la viabilit6 de la mission et la scurit6 de
son personnel risquent d'en souffrir , (ibid., par. 35).

Les choses sont donc tr~s claires pour le Sdcretariat de 'ONU

- Le maintien de la paix et 'emploi de la force (sauf en cas de l6gitime
ddfense) doivent 8tre consid~rds comme des solutions de rechange et
non pas comme des dl1ments voisins d'un continuum permettant de
passer aisdment de l'un i l'autre o (ibid., par. 36).

30 Pour un point de vue analogue, voir E T Liu, a The use of force in UN peace-keeping ope-

rations: a historical perspective -, The Tokyo Symposium, op. cit., p. 4: , when a peace-keeping
operation uses force against one of the contending parties as enforcement action, it ceases to be
impartial and this may make it part of the problem rather than part of the solution. Therefore the
United Nations must choose between peace-keeping and peace enforcement ,,.

31 Cette idde semble lui tenir k coeur, puisqu'il la martle au cours de ses diverses interven-
tions. Ainsi dans un entretien accord au Trimestre du Monde, il dclare: , Les opdrations de main-
tien de la paix d~ji en cours ont t6 prolongdes par des mandats suppldmentaires autorisant
notamment le recours la force. Et cela est totalement incompatible avec les mandats initiaux qui
demandaient, quant t eux, le consentement des parties, l'impartialitd des Casques bleus et le non-
recours I la force sauf en cas de lgitime ddfense. I1 est donc indispensable que les Casques bleus dis-
posent d'un mandat clair et cohdrent !

En second lieu, ces nouveaux mandats ne prdvoyaient pas, pour autant, l'octroi de forces
militaires suppldmentaires. Ce fut notamment le cas en Yougoslavie. Or, rien n'est plus dangereux
que de crder une opdration de maintien de la paix susceptible d'utiliser la force, alors que rien n'est
prdvu pour cela. I! faut donc donner aux Casques bleus les moyens matdriels de remplir la mission
qui leur est assignde !

Je veux, enfin, souligner de la faqon la plus nette que la logique des opdrations de maintien
de la paix et la logique du recours la force armde ne sont pas conciliables. Confondre ou entremler
les deux peut entrainer l'6chec de toute intervention. Cela risque de compromettre toute l'opdration
et de mettre en cause la vie des contingents. Les opdrations de maintien de la paix et l'utilisation de
la force devraient &tre considdrdes comme deux branches d'une alternative, et non pas comme des
mesures cumulatives. Le Conseil de sdcurit6 doit donc choisir la politique qu'il veut mener
Premier trimestre (1995), op. cit., p. 12. C'est nous qui soulignons.
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Et il va m~me plus loin, en ddclarant que les checs des operations de

maintien de la paix s'expliquaient parce qu'elles avaient trahis leurs principes

de base :

<< ... les quelques derni~res anndes ont confirm6 que le succ~s de cette

ddmarche ddpendait du respect de certains principes fondamentaux,
dont trois sont particuli~rement importants : consentement des par-

ties, impartialitd et non-usage de la force, sauf en cas de l6gitime dd-

fense. Si l'on examine les succ~s et les 6checs rdcents, on constate qu'

chaque fois qu'une operation a r~ussi, ces principes avaient &6 respec-

tds et que, dans la plupart des autres cas, l'un ou l'autre ne l'avait pas
t6 , (ibid., par. 33).

Pour certains tats, dont la France, les choses semblent cependant moins
claires, 1'essentiel 6tant la libertd d'action que doit conserver le Conseil de s6-
curit6, tout instant du d&roulement d'une opdration de maintien de la paix.
La doctrine officielle franqaise, quoique non encore ddfinitivement arrte,
semble s'orienter vers une sorte de trilogie.

Trois grands types d'opdrations devraient tre envisagdes

a) Les opdrations de maintien de lapaix, dans le cadre du Chapitre VI bis,
pour maintenir la paix avec le consentement des parties, apr~s la ces-
sation des hostilitds : ces opdrations, caractdrisdes par leur fondement
juridique, engloberaient aussi bien les opdrations de maintien de la
paix d'interposition de la premiere g6ndration que les operations de
maintien de la paix dites de la deuxi~me gdndration - de prevention
ou de consolidation de la paix;

b) Les opirations de restauration de lapaix, qui seraient des operations ef-
fectudes alors qu'un conflit est en cours, dans un pays en guerre civile,
ohi se commettent de graves violations des droits de l'homme, oh la
force serait utilisde pour dtablir la paix, non contre un agresseur, et qui
mleraient dtroitement persuasion et coercition;

c) Les opirations dimposition de lapaix, opdrations du Chapitre VII, di-
rigdes contre un agresseur.

Pour la France, aujourd'hui comme hier, il n'y a pas de spdcificit6 des
opdrations de maintien de la paix, ou plus exactement, il y a un continuum
possible entre le maintien de la paix et l'imposition de la paix.

° Les moyens des opirations de maintien de la paix

Quels sont ou seront les moyens d'action de 'ONU pour le maintien de
la paix ?
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Dans 1' <(Agenda pour la paix ,,, le Secrdtaire g~ndral envisage diffdrents
types de forces militaires utilisables par I'ONU 32 :

" Les forces de coercition prdvues i l'Article 43, pour lesquelles il recom-
mande que soient enfin relancdes les ndgociations avec Ics Itats;

" Les forces de maintien de la paix, pour lesquels i1 demande aux ttats cc
qu'ils seraient prets mettre h la disposition de I'ONU : c'est l'idde des
forces en attente, des , stand-by forces ,;

" Des unit~s d'imposition de la paix, qui seraient des forces rdpondant un

objectif spdcifique : l'utilisation de la force non contre un agresseur, mais
dans le cadre d'une opdration de maintien de la paix, c'est-h-dire pour
remplir certains objectifs respectant la neutralit6 de l'opdration - pro-
tection de I'aide humanitaire, protection des populations civiles.

Le Supplkment h I' ((Agenda pour la paix,) indique une certaine 6volu-
tion :

a) En cc qui concerne les forces de coercition de l'Article 43, tout en rap-
pelant qu'il serait o souhaitable h long terme que I'ONU se dote d'une
telle capacit6 ,) (A/50/60-S/1995/1, par. 77), le Secrdtaire gdndral
semble avoir perdu l'illusion que les accords de I'Article 43 puissent
8tre rapidement ndgocids. Et semble, par consdquent, se rdsoudre, cc
que les actions coercitives soient mendes par les o Ftats Membres,
agissant h titre national ou dans le cadre d'arrangements rdgionaux
(ibid., par. 79);

b) Paralllement, et selon la mme logique, l'idde des unitds d'imposi-

tion de la paix est abandonnde;
c) Pour cc qui est des forces de maintien de la paix, il semblerait, au con-

traire, y avoir une tendance au renforcement, puisque les forces en at-
tente devraient m~me comporter uneforce de riaction rapide: il y a lh
l'idde d'une mobilisation potentielle rapide de forces de maintien de
la paix, de la constitution de cc que le Secrdtaire gdndral appelle v la
reserve strat~gique du Conseil de sdcuritd , (ibid., par. 44). Cette force

est aussi ddcrite :

Elle pourrait se composer d'unitds 6quivalant h des bataillons, en
provenance de plusieurs pays, qui recevraient la m~me instruction,
op~reraient selon les m~mes procddures, seraient dquipdes de matdriel
de transmissions int~gr6 et participeraient rdgulirement des

32 Selon David Ruzi dans la Lettre de I'UNIDIR, Maintien, construction et imposition de la

paix - Une perspective juridique, n' 24 (ddcembre 1993), p. 73. Les trois types de force , ne cor-
respondent pas I trois types de missions diffdrentes ,.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

manceuvres communes. Elles seraient stationndes dans leur pays

d'origine tout en dtant prEtes intervenir tout moment. Iint~ret de

ce dispositif serait bien entendu fonction de la mesure dans laquelle

le Conseil de sdcurit6 pourrait effectivement compter sur cette force

en cas d'urgence ,, (ibid., par. 44).

L'avenir des opirations de maintien de la paix

Nous aurions tendance penser qu'il convient de garder un clivage clair

entre les opdrations utilisant la force et les operations ne l'utilisant pas, pour

toutes sortes de raisons, aussi bien thdoriques que pratiques.

La distinction des deux types d'action me semble absolument ndcessaire.

Les points de vue sur cette question ne sont 6videmment pas unanimes.

Bien entendu, sur le plan strictement juridique, le Conseil de sdcuritd

peut, lorsqu'il y a une menace la paix, une rupture de la paix ou un acte

d'agression, ddcider d'une utilisation coercitive de la force arm~e.

Cependant, se pose un problkme - meme sur le plan juridique -
dans la mesure o0i une opdration de maintien de la paix pdntre avec le

consentement de celui-ci, et un certain mandat : n'y aurait-il pas une sorte
de thdorie de restoppel, qui interdirait, alors que la force est sur le terri-
toire, de brutalement rompre l'accord initial et opdrer une mutation totale
des objectifs - imposer la paix et non pas seulement la faciliter - et des
moyens - utiliser la force arm~e, et pas seulement la ndgociation et la
persuasion ?

Cependant, lh n'est pas le problkme essentiel, car on ne peut toujours ad-

mettre que les pouvoirs du Chapitre VII permettent ce qu'il n'est pas possible
de faire normalement, comme par exemple d'intervenir dans les affaires int-
rieures, ou d'employer la force malgr6 un accord de ne pas I'employer.

Meme s'il n'y a pas utilisation de la force arm~e, mais seulement utilisa-

tion du Chapitre VII, pour imposer les mesures 6conomiques, les deux logi-
ques cohabitent difficilement : l'opdration de maintien de la paix est fondde

sur le principe de maintien d'une stricte neutralit entre les parties; 'action

coercitive au contraire est n~cessairement dirigde contre un &tat qui est ainsi

d~sign6 comme celui qui trouble la paix. Cette incompatibilit6 a &d si bien
per~ue au Cambodge, que lorsque I'ONU a souhait6 prendre des , sanctions))

6conomiques du Chapitre VII contre les Khmers rouges, elles les a qualifi~es

de « mesures de preservation des ressources naturelles ,,.
Mais le problme essentiel se pose sur le plan opdrationnel, et vient de

ce que les deux types d'opdrations ne r~pondent absolument pas aux memes

exigences opdrationnelles sur le plan militaire. Une operation de maintien de
la paix n'a besoin que d'un dispositif ddfensif relativement l6ger, une opera-

tion d'imposition de la paix exige un dispositif offensif, et des moyens sans
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commune mesure avec ceux qui sont ndcessitds par une operation de main-
tien de la paix. Le passage d'un type d'opdration rautre, s'il se fait sans tenir
compte de ces 6vidences, risque de mettre en danger la sdcurit: des soldats,
et en cause la cr~dibilit6 de l'Organisation.

Le rapport Trucy a bien perqu cela : puisqu'on peut y lire que la tache
de maintien de la paix et la tiche d'imposition de la paix sont (( deux tdches
bien distinctes et qui ne peuvent 8tre mdlangdes sans susciter de graves m6-
comptes. Des contingents 6quipds pour le maintien de la paix et l'aide huma-
nitaire ne peuvent, sans que leur sdcurit6 soit compromise, tre transformds,
du jour au lendemain, par une simple resolution du Conseil de scurit6 en
troupes appelkes se battre -33.

Iexistence d'une paix, meme fragile, est diffdrente de la situation de
conflit ouvert, et un outil adapt6 t l'une ne l'est pas ndcessairement l'autre,
comme les experiences rdcentes l'ont malheureusement prouv6. On ne peut
faire une vdritable opdration de maintien de la paix, s'il n'y a aucune paix
maintenir 34 .

Peut-etre est-ce faute d'oser nommer les choses par leur nom que l'on fi-
nit par tout confondre dans un m~me brouillard onusien, et par mdconnaitre
les durs impratifs de la rdalit6. Et puisque le sous-titre de ce Congr~s est
,( Le droit international comme langage des relations internationales )', qu'il
me soit permis, encore une fois, de faire quelques remarques linguistiques.

Selon une formule lumineuse du gdndral Sanderson, ,, l'action coerci-
tive, apr~s tout, c'est la guerre sous un autre nom (, Enforcement is, after all,
war by another name

Et la guerre est impardonnable.
Peut-8tre cette v~rit6 mdrite-t-elle d'6tre mditde, surtout si l'on constate

qu'elle semble totalement refoulde.
Le langage onusien utilis6 pour designer l'emploi coercitif de la force mi-

litaire est pour le moins 6dulcor6 et 6vite toute allusion cet aspect violent
des choses. Ne reprenons que quelques exemples qui montrent bien que l'in-
nommable est l, et qu'en rdalit6 l'utilisation de la force est d'autant plus fa-
cile, que son refus ou sa ndgation transparait dans le discours.

Que de non-dits!
Resolution 83 (1950) du Conseil de sdcurit6, en date du 27 juin 1950:

"Toute l'aide ncessaire pour repousser les assaillants )>.

Resolution 498 (V) de l'Assembke gdndrale, en date du 1er fdvrier 1951
"L'Assemblke gdndrale (( invite tous les ltats et toutes les autoritds continuer

33 P 16 et 17, soulign6 par l'auteur.
34 Rosalyn Higgins a soulign6 ce point avec force dans un article sur les nouvelles Nations

Unies et I'ancienne Yougoslavie, dans InternationalAffairs (juillet 1993), note, p. 469.
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de soutenir, en apportant toute l'assistance possible, l'action des Nations

Unies en Corde ,.
Rdsolution 794 (1992) du Conseil de sdcurit6, en date du 3 ddcembre

1992 : o employer tous les moyens ndcessaires pour instaurer aussit6t que pos-

sible des conditions de sdcuritd pour les opdrations de secours humanitaire ).

Rdsolution 814 (1993) du Conseil de sdcuritd, en date du 26 mars 1993:
le Conseil investit ONUSOM II de la mission de v consolider, d'dtendre et

de maintenir la sdcuritd dans l'ensemble de la Somalie, compte tenu des cir-

constances propres i chaque localit6, en agissant promptement ,,35

Rdsolution 929 (1994) du Conseil de sdcuritd, en date du 22 juin 1994:

la mise en place d'une opdration temporaire, plac6e sous commandement
et contr6le nationaux 36.

En d'autres termes, I'ONU a du mal assumer qu'dtant une organisa-

tion dtablie pour maintenir la paix, elle doive, parfois, recourir i la force ar-
mde. Une telle ndcessitd est cependant inhdrente toute socit&. Mais il

convient de savoir ce que l'on fait, et de ne pas mdlanger la guerre et la paix.

Peut-6tre au terme de cette analyse conviendrait-il de parler d'opdrations
de paix pour ddsigner toutes les opdrations non coercitives de r'ONU, ayant
pour finalitd l'installation d'une paix durable, donc, entre autres, l'dtablisse-
ment des conditions d'une paix durable ? Sans doute, le terme n'est-il pas en-
core largement utilisd dans les enceintes internationales, mais peut-etre ce

Congr~s peut-il 8tre le vecteur d'une suggestion en ce domaine, d'un renou-
vellement du langage ? Car nous sommes convaincus que, s'il est vrai que ce
qui se con~oit bien s'6nonce clairement, l'inverse, moins souvent invoqu6,

n'en est pas moins vrai : ce qui s'dnonce clairement se conqoit bien.
Les opdrations de paix de l'ONU, pour pleinement remplir leur mission,

devraient donc clairement 6tre conques comme des opdrations de paix, ex-
cluant le recours la force.

Si celui-ci parait ndcessaire, ce n'est plus d'une op6ration de paix dont il
est besoin, mais d'un emploi de la force par I'ONU.

Les choix sont ndcessaires : le Conseil de sdcuritd doit prendre ses res-
ponsabilitds, c'est- -dire que les grandes puissances doivent assumer leurs
responsabilitds.

Lorsqu'il n'y a ni paix (ex-Yougoslavie), ni Lat capable d'assumer un mini-

mum de ( law and order,) (Somalie), une opdration de paix est suicidaire, et seul
le recours - assumd - la force, ds l'origine, a quelque chance de succ~s.

35 , Dabbling in war. The dilemma of the use of force in United Nations intervention ,,, The
Tokyo Symposium, op. cit., p. 7.

36 Si I'on ne veut parler d'utilisation de la force armde, on veut encore moins nommer la puis-

sance qui l'utilise, lorsque celle-ci se substitue t I'ONU pour des opdrations de l'Article 42, comme
ce fut les cas dans les utilisations r6centes. Voir, par exemple, pour la Somalie, rdsolution 794 (1994)
du Conseil de s&urit6 : Notant l'offre faite par des &tats Membres ....
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C'est ce que rappelle Yasushi Akashi :

oComme vous le savez, les troupes de maintien de la paix de r'ONU
ne sont ni entrain~es, ni 6quipdes, ni configurdes, ni commanddes
pour Etre engagdes dans une vraie guerre ,37.

Les militaires en particulier sont en principe hostiles la modification

du mandat en cours d'opdrations, c'est ce qu'expliquait le gdndral Morillon,
lors d'une interview au Haut Commissariat des Nations Unies pour les rdfu-
gids 38, parlant de son expdrience en ex-Yougoslavie. Un point de vue trs voi-

sin a dtd exprim6 par le gdndral Rose au moment oii il a quittd la Bosnie :dans
une ddclaration l'International Herald Tribune, il a dit : (, I1 y a une distinc-
tion tr~s claire dans mon esprit entre le maintien de la paix (,< peace-keeping ,)
et les opdrations de guerre (, war-making,,) ,39.

Si I'ONU devient partie prenante du conflit, et il ne peut en aller autre-
ment si les procddures du Chapitre VII sont activdes contre l'une des parties au
conflit, alors les missions humanitaires de l'opdration vont ftre extr~mement
difficiles remplir : toutes les agences humanitaires - m6me sans doute les or-
ganisations non gouvernementales - risquent d'8tre perques comme des prota-
gonistes du conflit. Comment expliquer autrement que l'armde bosniaque serbe
ait retenu en otage plusieurs reprises - notamment en fdvrier et avril 1994 -

des membres du Haut Commissariat des Nations Unies pour les rdfugids ?

I pourrait ainsi y avoir deux grandes catdgories gdndriques d'opdrations
de I'ONU:

a) Les opirations de paix. Celles-ci engloberaient toutes sortes d'opdra-
tions ayant des finalitds diffdrentes, mais seraient toujours fonddes sur
le consentement des parties. Elles comprendraient:

i) Les opdrations prdventives, avant le conflit;

ii) Les opdrations d'interposition classiques, apr~s un cessez-le-feu;

iii) Les opdrations de consolidation de la paix, apr~s un r~glement.

Leur point commun, outre la ndcessitd du consentement, serait d'8tre enga-
ges seulement lorsqu'il n'y pas de conflit ouvert.

37 The Tokyo Symposium, op. cit., note, p. 7, notre traduction.

38 , Je suis d'accord avec les spdcialistes des organisations non gouvernementales, les spcialis-

tes de l'aide humanitaire, qui disent que le melange des genres n'est pas acceptable ,, (16 novembre
1994), document mimographi6, fourni par le Haut Commissariat des Nations Unies pour les r6-
fugi&s. Interview conduite par Stephen Wolson.

39 International Herald Tribune (23 janvier 1995), dans un article intituld o General Rose
leaves Bosnia after a turbulent year -.
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b) Les opdrations coercitives. Celles-ci pourraient dgalement avoir des fi-
nalitds diffdrentes, mais elles seraient toutes fonddes sur le Chapitre
VII de la Charte. Elles engloberaient :
i) Les opdrations de restauration de la paix, oii la force serait utili-

sde de fa~on impartiale contre tous ceux qui entravent les mis-
sions humanitaires ou autres de l'ONU;

ii) Les opdrations d'imposition de la paix, oii la force serait utilise
contre un agresseur.

La caractdristique de ces opdrations serait d'6tre engagdes, alors qu'il y a un
conflit interne ou international.

Il a dtd dit, lots du dernier colloque de la Socidtd fran~aise du droit
international en 1994, que la v pratique des opdrations de maintien de la
paix... n'a pas rdussi se doter d'une thdorie et d'une doctrine pr~cises , 40.

Ces quelques rdflexions tentent d'apporter quelques 6l6ments dans cette
direction.

40 P Daillier, , Uaction de I'ONU : ilargissement et diversification de l'intervention des
Nations Unies ,, p. 2, document mimdographi6.



THE IMPLEMENTATION AND PROMOTION
OF INTERNATIONAL LAW THROUGH

NATIONAL COURTS

Jochen A. Frowein *

I. INTRODUCTION

In September 1993, the prestigious Institut de droit international adopted
a resolution in Milan, stating, in article 1:

"National courts should be empowered by their domestic legal or-
der to interpret and apply international law with full indepen-
dence".

The resolution thereby stressed the role of national courts in the implemen-
tation of international law and rejected the practice known in several juris-
dictions, though hopefully on the decline, according to which courts have to
abide by statements of the executive, of the political government, when de-
ciding issues of international law.

Although the well-known discussion on monism and dualism seems to
be somewhat outdated at the close of the twentieth century, it is clear that
the international legal order and the many national legal systems remain sep-
arate, based on separate Grundnormen in the sense of Hans Kelsen.

However, what is completely different at the end of the century, com-
pared with the reality at its beginning, is the interdependence of these legal
orders, according to the rules existing in both orders, probably even more in

* Director of the Max Planck Institute for Comparative Public Law and International Law,
Heidelberg, Germany.
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the day-to-day practice of international as well as of State organs, including

national courts.
It is a banality that international law depends heavily on its implemen-

tation and respect by national courts. But this phenomenon is of much great-

er importance at a time when so many rules of international law-unlike the

situation in 1900-are of such a nature that they can be applied by national

courts. The provisions of the many human rights treaties in force, the treaties

concerning economic relations or the rules of regional systems of integration

such as the European Union are good examples of that tendency. All those
rules of international law must be applied by the national judge in the case
at hand, unless they remain a dead letter in the area for which they have been

designed. We have to take into account, and we will come back to the prob-
lem, that there may be different reasons why such an application is subject
to certain conditions, but this does not detract from the main principle.

What is also much more visible in 1995 than in 1905 is the dependency
of national law upon international law. In a world that has become interde-
pendent, but, what is more important, is based on common values and prin-
ciples, national legal systems are no longer watertight systems, even if it is

still possible that national law forces State organs to act in violation of inter-
national law. But national law that does not in general respect the basic prin-
ciples of the international legal order will not be respected by other legal

orders, national and international. This non-respect may be expressed in dif-
ferent ways with important legal consequences which will be discussed later.

I should like to stress that our topic should also be seen in the context of
the dramatic change that has taken place in the international legal order in
and after 1989. The falling Berlin Wall is the symbol of the disappearance of
this ideological rift separating two schools of international law. It cannot be
overlooked that a fundamental disagreement over the basic values of interna-
tional law was present in the dialogue between the two main systems, if one

can speak of a dialogue. This disagreement has disappeared. Respect for inter-
national law, including respect for human rights, is no longer a matter where

the same words mean completely different things. This has not solved the
problems concerning respect for international law, but it has opened the way

for important changes. One may even say that a certain homogeneity as to the

constitutional systems based on international law is no longer a fiction.

I shall now discuss in more detail the implementation of international
law by national courts, starting with treaties and customary law, then deal

with human rights and some other issues before coming to some remarks on

promotion of international law through national courts.
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II. IMPLEMENTATION OF INTERNATIONAL LAW

THROUGH NATIONAL COURTS

A. Treaties

It is a matter of great satisfaction for those working in the field of interna-
tional law that constitutional rules granting treaties superior rank over mu-
nicipal statutes have become much more numerous in recent years. While for
a long time only the constitutions of the Netherlands and of France con-
tained such a rule-which has been taken seriously in both countries only in
recent years-the new constitutions drafted in the 1970s in Spain and Por-
tugal and many of the new constitutions in Eastern Europe contain an ex-
press rule of that sort. This is to be welcomed.

However, the existence of the rule does not guarantee its application, as
we have seen in several cases. And there are many important countries like
the United States of America, the United Kingdom of Great Britain and
Northern Ireland and Germany which do not know such a rule for the con-
flict between treaties and subsequent municipal statutes. Even without a rule
giving superiority to treaties, courts may and should apply a principle of in-
terpretation according to which a later statute should be interpreted in con-
formity with an earlier treaty, because it must be assumed that the legislature
did not want to cause the State to be responsible, under international law,
for breach of treaty. Courts in many countries have accepted such a rule of
interpretation.

Probably more important than the question of rank is the notion of the
applicability or of the self-executing character of the treaty. Although devel-
oped in earlier times with a view to justifying the possibilities of applying a
treaty in the municipal sphere, it can easily be used to block such applicabil-

ity if it is used in a restrictive manner. That seems to be the situation in many
jurisdictions today. One may detect a growing hesitation of Governments to
interpret treaties as self-executing and directly applicable. The German Gov-
ernment has informed the Parliament in several memoranda attached to trea-
ties, such as the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment or the Convention on the Rights of the
Child, that they are not directly applicable by national courts. The Federal
Diet of Germany will normally not contradict such an interpretation which
may easily influence courts later, although it is clear that it is not binding for
courts. Courts may and should, in my view, be more courageous in disregard-
ing the view of the Governments in these matters. Article 3 of the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, prohibiting expulsion or extradition to countries where the
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person is threatened by torture, will become a meaningful rule only when

controlled by national courts.

Courts are almost powerless where the legislature, when adopting the

statute concerning the treaty, as practised in the great majority of countries,
formally and with binding force as part of the law declares that the provisions

are not directly applicable by courts. Even in such a case, courts may use the
treaty when interpreting national law, but that can be of limited value only.
Where constitutional provisions make such a procedure dubious, it should

be tested before the competent courts whether this may not in fact be a vio-

lation of the system of separation of powers. Must it not be left to the courts
to decide which provisions in a treaty are or are not directly applicable?

It seems that the enormous growth of treaty law has caused a certain
hesitation on the part of several Governments, parliaments and sometimes
even courts as to the proper approach for its application in the national legal
sphere. It is much easier to avoid a hard test case concerning compatibility of
national law with treaty obligations if the treaty is not directly applicable by
courts and does not create individual rights. Particularly with human rights
treaties, which will hardly ever become a matter of bilateral dispute among
States, non-applicability will almost certainly mean that one can forget about
a real and meaningful application. The Government will continue to claim
that the legislation is in conformity with the treaty and that is the end of the
matter. It may well be that this device is used particularly where the provi-
sions of the treaty might contain obligations to amend the legislation in par-
ticularly sensitive areas.

It should also be recognized that the growth of treaty law has certainly
curtailed the freedom of politically motivated maneuvering which Govern-
ments and parliaments used to enjoy. Where the compatibility of national
legislation with these treaties can be controlled by courts the political power
of courts is clearly enhanced. When the French Conseil d'ltat decided that
the procedure of binding interpretation of treaties by the Ministry of Foreign
Affairs was in violation of the European Convention on Human Rights-
later confirmed by the European Court of Human Rights in the case of Beau-
martin-it changed the balance of power existing until then. First, it showed
the Government of France that it had completely misunderstood the Euro-
pean Convention on Human Rights and, second, it gained an important new
international jurisdiction concerning the interpretation of treaties.

While one may certainly accept that judges also may like to increase
their powers, this cannot be a key to the answer. The answer should be that
States decide first whether they enter into treaty obligations. If they wish to
do so, they should give their courts the jurisdiction to apply these treaties.
What should be avoided is an ambivalent attitude: The State creates the im-
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pression that it has concluded a treaty, but does not wish to be controlled by
its courts as to the implementation.

Where the treaty has established organs which may interpret the treaty
and come to a binding decision, national courts may enter into a dialogue
with these jurisdictions and apply the treaty in the way an international or-
gan has indicated. The European Convention on Human Rights is a very
telling example. This regional bill of rights interpreted and applied by the
European Commission and Court of Human Rights has influenced national
legal orders considerably, not only through judgements concerning particular
countries, but also through the courts, which in many, unfortunately not all,
countries do apply the principles developed in the decisions of the European
Commission and Court of Human Rights faithfully, even where a case did
not concern their own country. This dialectic interplay of national courts
with international courts or similar organs, which can also be studied in the
law of the European Community, is of the utmost importance to the
strengthening of international legal order.

For this fruitful dialogue and interplay to function, it would be most
helpful if centres of information and education for national judges existed
and were used. The fact that the Supreme Court of the United States with its
enormous prestige did not fully grasp the international legal situation of ab-
duction from foreign territory is-although the case was apparently very
badly pleaded-an example of the need for information.

B. Customary International Law

Although traditionally very much in the centre of the discussion about the
implementation of international law, decisions by national courts concerning
rules of customary international law are mostly limited to a few very specific
areas-for instance, State and diplomatic immunity, protection of property
in international law and a few others. Rules of customary international law
are less easy for a national judge to identify than treaties. Information by the
Government may be quite important in that context but, as in the case of a
treaty, such information should in no way be binding for the courts.

The Anglo-Saxon countries have clarified the area of State immunity for
their courts through legislation. The different acts of sovereign immunity
have been interpreted by the courts in an important number of cases. In
principle, this clarification through statute should certainly be welcomed.
However, a difficulty arises where courts completely forget that the statutes
are meant to implement rules of public international law and do not operate
in a legal vacuum. When a United States Court of Appeals refused State im-
munity on a literal interpretation of the United States statute in a case con-
cerning an act of war by Argentina, it violated a clear rule of public
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international law. No one had ever argued that the restrictive notion devel-

oped for the principle of State immunity after 1950 had reached the area of

actajure imperii in the most elementary sense-i.e., acts of war. The United
States Supreme Court remedied the situation, but it should be noted that it is
dangerous if courts are not able to look behind the technicalities of a statute to
the rules of public international law which a statute wants to implement.

While it is rather rare that in applying treaties courts are asked to control
actions of other States, it happens more often in the area of general interna-
tional law. In particular, the rules concerning the expropriation of foreign
property have been applied by courts under different conditions, frequently
after property has been found in the forum State. It is true that in this situ-
ation some jurisdictions apply the act of State rule to avoid difficulties with
the foreign Government concerned. This will mean that the compatibility of
the foreign act of State with international law will not be looked into. Today
there is no longer any dispute that this rule is not one prescribed by public
international law but one laid down or indicated by national law-in the
United States, by the principle of separation of powers. It seems very doubt-
ful whether the reasons advanced for this practice are really convincing. The
Institut de droit international adopted a clear rule in article 3 of its resolution
of September 1993:

"1. National courts, when called upon to apply a foreign law,
should recognize themselves as competent to pronounce upon the
compatibility of such law with international law. They should de-
cline to give effect to foreign public acts that violate international
law.

"2. No rule of international law prevents national courts from act-
ing as here above indicated."

One may admit that a certain tension exists between the rule of sover-
eign immunity and the principle just stated. One could argue that the rule
of State immunity should give way to the latter principle and that interna-
tional law should be disregarded where violations, or at least grave violations,
of international law are at stake. However, one should be careful before draw-
ing such a conclusion. It is quite a different matter where in a case between
private parties the compatibility of a foreign act of State with international
law is controlled or where a case is brought directly against a foreign State.
In the latter situation, orderly conduct of foreign affairs among sovereign
States is made very difficult by court procedures. The rule of State immunity
concerning acta jure imperii should be seen as a fundamental principle of
public international law.



THE IMPLEMENTATION OF INTERNATIONAL LAW-JOCHEN A. FROWEIN 91

C. Human Rights

Protection of the individual through rules of international law is one of the
great achievements of this century. National courts can be quite active in im-
plementing these rules. It has already been mentioned that the case-law of
several supreme courts in European countries has had a particular role in im-
plementing the decisions of the European Commission and Court of Human
Rights in national law.

But also, as far as other States are concerned, such a control can be quite
important. One example is the matter of extradition, where the argument
that torture will be practised against the person to be extradited or expelled
raises a clear legal issue both under the European Convention on Human
Rights and under the Convention against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment. It is, of course, not always easy
for courts to get the necessary information to come to a conclusion on the
violation of human rights in a foreign country, but this problem should not
discourage courts at the outset.

Famous cases decided by United States courts have shown that human
rights provisions in international law may also be used to establish the re-
sponsibility of people who have, as agents of foreign States, acted in violation
of human rights. This will be a rare occurrence and such a trial must not be-
come an unfair and one-sided procedure.

German courts have recently used provisions of the International Cove-
nant on Civil and Political Rights to establish the responsibility of the Ger-
man Democratic Republic border guards for killing people trying to flee
from Eastern Germany to the West. It seems doubtful whether this is a cor-
rect application of rules of international law. In the German Democratic Re-
public, the Covenant was not made applicable as internal law and it is not
easy to see how one could deduce a general right to leave a country illegally
when the law of that country is not in conformity with the right guaranteed
in the Covenant as to the freedom to leave one's country. It is not correct to
read into the Covenant a general right to resistance to whatever in the na-
tional law is not compatible with the Covenant. In addition, it would seem
difficult to accept that the rights created against the State may be used to es-
tablish retroactively obligations for the border guards. This does not exclude
the possibility that these border guards may be criminally liable where they
used their firearms in a way completely disproportionate to the aim they had
to reach. But the use of firearms when people illegally cross a border is, un-
fortunately, still behaviour which is not as such in violation of international
law.

There is one area where courts should be willing to implement interna-
tional law more readily than is customary today. I have already mentioned
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the Alvirez Machafn decision by the United States Supreme Court concern-

ing a forced abduction of a person from Mexico. It is clear that the practice

of police abduction from foreign territory has become a real problem in in-

ternational law in recent years. In the documents published in connection

with the Alv~irez Machafn decision, it has become clear that the case is not

unique in that respect and I regret to say that it has been established in several
cases that Germany has acted the same way as the United States in this case.
National courts will normally be satisfied with the so-called male captus bene
detentus rule.

The Stock6 case before the European Commission and Court of Human

Rights has shown that a violation of international human rights norms can
be established in such a case where the facts are sufficiently proven. National
courts should support the same line where they can establish the violation of
the right to personal liberty, included in a human rights treaty, by the organs
of the State acting outside the territorial jurisdiction of that State. It is be-
yond doubt that abduction from foreign territory by State organs is a viola-
tion of the right to personal liberty, since only the organs of the foreign State
can lawfully deprive the person of his or her liberty. As soon as national
courts were willing to enforce these rules of international law by drawing the
only possible consequence, namely, to liberate the person, the practice of
State-organized abduction would become less attractive. The present situa-
tion must be seen as an encouragement for those likely to act in violation of
international law.

In the field of human rights, national courts have a great responsibility
to uphold the standards developed by international law in the national legal
sphere.

III. PROMOTION OF INTERNATIONAL LAW THROUGH NATIONAL COURTS

Let me, in my concluding part, try to find out what the role of national
courts should be to promote international law. Of course, implementation
has also the effect of promotion, but we will now turn to the more active side
of what may be called promotion, namely, strengthening progressively and
developing international law, thereby contributing to what is sometimes
called the international "ordrepubli'.

A. Strengthening the Role of International Law

National courts have an immense possibility to influence the legal commu-
nity and even the public at large by educating them as to the role of interna-

tional law. The slogan "international law forms part of the law of the land",
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first used by British judges very early on, has certainly had an enormous im-

pact on the general attitude of lawyers in the countries which have adopted
the rule, practically the whole world of the common law. Let us hope that

this conference, as so many other activities of the United Nations, can con-
tribute to the better understanding of this educative role of national courts.

B. Promotion As Active Contribution to Development

One must admit that, in the area of international law, national courts lack
the mandate they need for developing national law. Their decision, even
those by supreme courts, do not necessarily lead to a clarification of interna-
tional law, which certainly indicates a greater reluctance of national courts in
the area of international law.

However, national courts may play a very important role of promotion
where international law is clear, but the gap between law and reality is great.
Courts may help to change reality and influence society. Of course, where se-
vere violations of international law by a government are brought before a

court the embarrassment will be great. There have been practically no impor-
tant cases where national courts have found against their own government
concerning military or police action in a foreign country except after the fall
of the regime concerned. However, it should not be excluded that courts may
be able to control the executive also on the basis of international law. It has
become a very widespread rule now that State organs, including the Govern-
ment, are under the control of constitutional courts. It should also be the role
of the competent courts to review the decisions of the Government on the
basis of international law. The resolution of the Institut de droit internation-
al correctly states, in article 2:

"National courts when called upon to adjudicate a question related
to the exercise of executive power should not decline competence
on the basis of the political nature of the question if such exercise
of power is subject to a rule of international law".

C. "Ordre Public" International

When applying foreign law, courts are aware of the restriction of ordre public
or public policy. May they apply a similar rule controlling national legisla-

tion on the basis of an international ordre public? We have already discussed
the constitutional rules existing in many countries. It should be accepted that

national courts have a role to play promoting the international ordrepublic.



DIFFICULTIES OF GLOBAL NEGOTIATIONS:

THE DILEMMA OF MARITIME DELIMITATION

Kari Hakapdd*

At the Third United Nations Conference on the Law of the Sea, maritime
delimitation emerged as one of the "hard-core" issues of the negotiations. In
the discussions, the notion of a legal principle-notably, a principle of inter-
national law-played a central role.

A number of delegations found a viable solution in the principle of
equity: the delimitation of the exclusive economic zone or the continental
shelf between States with opposite or adjacent coasts was to be effected "in
accordance with equitable principles". In this context, reference could also be
made to the 1969 Judgment of the International Court of Justice in the
North Sea Continental Shelfcases, employing the same expression.

A number of other delegations preferred to speak of another principle-
the principle of using the median or equidistance line as the basis of delimi-
tation. Their proposal, while sharing the goal of a just solution, was seen as
being free of the vagueness of the abstract notion of equitable principles.

From an academic point of view, the first question to be answered here
relates to the recognition of a principle of international law: how to identify
such principles? Obviously, the term may be used in various senses. It may
denote a principle agreed upon by the parties to a convention; it may denote
a principle of customary law; or it may denote the kind of general principle
of law recognized by civilized nations, referred to in Article 38 of the Statute
of the International Court of Justice.

Nevertheless, irrespective of its legal basis, a principle usually implies a
rather general rule to be followed in a particular context. Likewise, it may be
assumed that the objective of the delegations at the Third United Nations
Conference on the Law of the Sea, determined to include a provision on mar-
itime delimitation in the United Nations Convention on the Law of the Sea,

* Professor of International Law, University of Lapland, Rovaniemi, Finland.
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was to produce general guidelines for any delimitation to be effected on the

merits of its particular geographical characteristics. In a global framework, it
was quite impractical to attempt a detailed regulation of whatever delimita-

tion situations there might be. Rather, the search was only for a general rule
to provide a solid basis for both future delimitation agreements and for fu-
ture settlement of delimitation disputes. The search was for a principle-a
rather general principle--of delimitation.

In this enterprise, it soon proved evident that no clear-cut principle of

delimitation existed which everybody accepted. Previous delimitation agree-
ments had, to be sure, favoured the equidistance rule, but in judicial practice
a trend towards equitable solutions was emerging. If the principle was there,
it was not easy to identify; if there was no valid principle, it also seemed very
difficult to elaborate one.

As a result, in the final versions of articles 74 and 83 of the Convention
dealing with the delimitation of the exclusive economic zone and the conti-
nental shelf, the concept of a principle does not at all appear. There is no ref-

erence to the delimitation to be effected "in accordance with equitable
principles", so persistently advanced by the "equity group" all through the
negotiations. Neither is there any reference to a general principle of employ-
ing the median or equidistance line, considered quite crucial by the "equidis-
tance group". In fact, in the final text, there is no express reference to the
median or equidistance line at all.

For normative purposes, it would seem that the price for such a compro-
mise was a very high one: what suffered most was the idea of applicable law.
An effort to identify or elaborate a principle of delimitation ultimately pro-
vided virtually no guidance as to the existence of such principles.

At the same time, it would be inaccurate to claim that the Conference
did not confirm any principles of delimitation. Quite the contrary, the pro-
visions finally adopted seem to refer to whatever principles of delimitation
there might be in the realm of international law. According to articles 74 and
83 of the Convention:

"The delimitation of the exclusive economic zone or continental
shelf between States with opposite or adjacent coasts shall be effect-
ed by agreement on the basis of international law, as referred to in
Article 38 of the Statute of the International Court of Justice, in or-
der to achieve an equitable solution".

In other words, in the process of delimitation, all sources of international law
shall be taken into account. Any principle applicable to the act of delimita-

tion may have potential relevance, providing it contributes to an equitable

solution.
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In terms of legal drafting, the end result of the laborious and time-con-

suming negotiations was discouraging. The final text-in itself a skilful com-

promise produced by the President of the Conference at its eleventh hour-

is simply devoid of substance. It is hardly to be foreseen that delimitation

disputes may actually be solved with reference to the provision, unless by
"reference to the provision" we mean the extremely vague objective of reach-

ing an equitable solution.
For an international lawyer, the regime of delimitation adopted by the

Convention borders on a misnomer. The question readily presents itself

whether it was worth years of negotiations to produce something in sub-

stance considerably less-for better or worse-than the corresponding pro-

visions in the 1958 Convention on the Continental Shelf. Inasmuch as it is

our goal to promote and implement the principles of international law, this
result of the negotiations may give occasion to some observations.

My first observation relates to the very nature of global negotiations. It
may be submitted that questions of an essentially local nature should not be
introduced into multilateral treaty-making. Each case of delimitation takes
on its own local character. Although not actually argued before the Confer-
ence, the various delimitation disputes pending in different parts of the

world dominated the Conference discussions on the subject. For instance, it
soon proved inevitable that no agreement could be reached on any kind of
list enumerating the various factors to be taken into account to secure an
equitable delimitation. No list could be exhaustive enough to meet the con-
cerns of all the parties involved.

None the less, the issue also had an obvious global connection. The pre-

dictability of the settlement of delimitation disputes would be well served by
generally accepted principles offering a regulatory umbrella for the elabora-
tion of various local situations. The product of the global negotiations might
decisively promote the maintenance of international peace and security in

the local context. For this purpose, in particular, I think it was worth while
taking the pains to try to identify principles applicable to all delimitation
situations.

My second observation relates to the economy and credibility of global
negotiations for the identification or elaboration of principles of internation-

al law. From the very start of the United Nations Conference on the Law of
the Sea, the delimitation issue was considered an extremely difficult one.

One alternative, reflected in the discussions, was not to include anything on
such a controversial issue in the Convention. By doing so, time and energy

could be saved for other-more promising-efforts to address the Confer-
ence agenda.
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Again, however, other arguments may sanction the procedure adopted.
No doubt, in a convention dealing with all aspects of the law of the sea, it
would seem imperative that the delimitation of the maritime zones identified
in the document should be provided for. At the same time, it is to be admit-
ted that such a conclusion may reflect a scholarly wish for systematic com-
pleteness rather than a recognized need for a global principle of delimitation.
Admittedly, the ambitions of a professor may often be different from those
of a politician. And, certainly, the realm of international law today is more
difficult for us to mould than it was for Grotius and his contemporaries. Still,
I submit, the effort was worth making: A political difficulty should not pre-
vent the legal mind from seeking a just solution even if, in the end, its nor-
mative value remains but modest.

This may, however, lead us to the further question of whether the legal
community has had a tendency to overplay efforts at codification. Obviously
not all conventions can be equally successful in practical application. It is
only understandable that some of them may gain more support in the inter-
national community than others. Still, there are examples of conventions, the
result of recognized expertise and hard work, which have not even attracted
the minimum recognition required for their entry into force. The Conven-
tion on the Law of the Sea is not in this category. Today, after the adoption
of the recent Agreement implementing Part XI thereof, the Convention
would seem to have good chances for securing truly universal application.
The substance of its delimitation provisions, nevertheless, hardly corre-
sponds to the energy and time devoted to their elaboration in the course of
the treaty-making process.

My third observation relates to what I find to be the most disappointing
element in the elaboration of the delimitation principles at the Conference
on the Law of the Sea-that is, the watering down of a search for a legal prin-
ciple to a statement of evident platitudes. The element most crucial to the fi-
nal compromise was the reference to international law: The core message of
the relevant articles is that delimitation shall be effected on the basis of in-
ternational law. Fair enough, but, of course, this is of very little help in solv-
ing a delimitation dispute. Also, the reference, in the provisions, to Article
38 of the Statute of the International Court of Justice only opens the door
to using whatever principles there may be-or whatever principles the parties
to delimitation disputes may wish to invoke-provided they facilitate an
equitable solution.

I have not been surprised that, when speaking about these formulations
with my students, they have had much difficulty in giving the international
negotiating process the credit it generally deserves. In this case, however,
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intensive negotiation did not clarify old principles or elaborate new ones: It
simply verified the inability of the participants to agree on a viable regime of
delimitation.

On the other hand, in looking for the causes of the failure, no delegation
or group of delegations should be singled out. Rather, the reasons are to be
found in the very nature of the subject-matter. The overwhelming political
and economic interests involved and the countless geographical situations to
be dealt with seemed to preclude any chance of perceiving a truly effective
rule of law acceptable to all parties.

In the final text, one may also recognize language typical of United Na-
tions practices. In the absence of an agreement on the applicable rules and
principles, the lowest common denominator has been found in a general ref-
erence to international law. In a serious effort at treaty-making, it is submit-
ted that such understatements are not conducive to the promotion of
international law. Arguably, one should not invoke a principle without saying
what it is. A meaningless reference to international law may undermine rath-
er than strengthen its normative function.

The language of the past, however, need not be the language of the
future. One may express the hope that the international community would
today be better prepared to call matters by their proper names than it has
been in the past. That we should act in accordance with international law is
a postulate inherent in any activities of the international community. If con-
fronting a specific problem in the definition of the contents of international
law, we should admit the dilemma, not hide it. In the case of the delimitation
provisions of the Convention on the Law of the Sea, this may have suggested
the deletion of any self-evident and non-substantive reference to internation-
al law and simply setting an equitable solution as the goal to be reached in
mutual agreement.

An answer to the dilemma may, however, also be sought elsewhere. Not-
withstanding the difficulties in the codification of delimitation provisions,
delimitation disputes have been successfully brought to judicial settlement.
Notably, the case-law of the International Court of Justice bears evidence of
a promotion of delimitation principles, which has been more productive
than were the efforts of the Conference on the Law of the Sea to state the ap-
plicable law.

The need for codification and development of international law through
a traditional treaty-making procedure remains to be recognized, but the need
to provide solutions viable in each particular case and satisfactory to the par-
ties of a dispute also underlines the role of the judiciary. While the Confer-
ence on the Law of the Sea experienced its difficulties in this respect as well,
the spirit of its provisions on dispute settlement has already been reflected in
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State practice. Perhaps the case of maritime delimitation may suggest a
certain shift of emphasis from traditional and complex codification proce-
dures to more direct application of general principles to particular situations.
Not so seldom, the interests of individual parties may be better guarded be-
fore the courts than amidst the politics of international "legislation".



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MS. MARfA TERESA INFANTE CAFFI

M r. Reyes* said that the Calvo clause was used and indeed abused in his
country, being part of Mexico's constitutional system, and any company es-
tablished there was required to make an express waiver of the protection of
its Government. In practice, however, the doctrine had never gained full ac-
ceptance in international tribunals, including courts of arbitration, on the
grounds that, though natural persons might have waived such protection, the
countries to which they belonged had not waived the protection of their
nationals.

Mr. Ben Achour** considered that the notion of "regional international
law", though recognized by doctrine and even by the International Court of
Justice, jeopardized the consistency of general international law and should
therefore be limited to the greatest possible extent, for otherwise one would
be compelled to admit the existence of an "international law" for every re-
gion or subregion of the world. The notion could not be entirely ruled out,
however. In fact, the reason for its recognition was that, not infrequently,
particular geographic communities found it difficult to identify with the
supposedly general rules of international law precisely because that law was
an embodiment of a specific regional international law.

Mr. Salinas,*** speaking of the recent tendency, at the international lev-
el, to assign a positive value to democracy, pointed out that one of the classic
principles of international law had been the internal sovereignty of States,

Abogado, Guadalajara, Jalisco, M~xico.
** Professeur de droit international public, Facult6 des sciences juridiques, politiques et

sociales, Tunis, Tunisie.
*** Subdirector de Asuntos Jurfdicos, Ministerio de Relaciones Exteriores, Santiago, Chile.
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which implied the right of each State to choose the form of government that
it deemed appropriate. The new tendency, however, implied that interna-
tional law had lost its neutrality regarding forms of government. He would
like to hear Ms. Infante Caffi's remarks on that subject.

Ms. Infante Caffi (reply) said that the Calvo doctrine and its formal ex-
pression, the Calvo clause, which related to agreements for promoting and
protecting investments, appeared in some respects to be modified by new
trends in international economic law in Latin America. Naturally, one of the
questions involved was whether a State could agree, in cases where foreigners
formulated claims against it, to the exemption of those claims from the re-
quirement to exhaust internal remedies.

Regarding the consistency between regional international law and uni-
versal international law, the reasons for the existence of regional law were
generally similar to the reasons for the relative effects of treaties. Conse-
quently, one must exercise caution in studying regional international law, as
a set of juridical doctrines that supported political decisions and acts of States
in the area of negotiations, and postulate that there were principles of region-
al value that constituted derogations from general law. In the case of such
derogations, such as that of diplomatic asylum, the problem was to deter-
mine to which State a special juridical regime applied whose validity was not
universal and was recognized as such by the parties.

On the question of the reserved domain of Governments and of democ-
racy as a concept having a juridical foundation, the debate was beginning,
but a number of elements had yet to be worked out. Sovereignty was limited
by the obligations assumed by States, by custom or by international treaties
and for many decades the question of human rights had also constituted a
limitation on the total freedom of States. Democracy was a related issue, but
it involved not merely the reserved domain of the State with respect to inter-
national law or to an organ that was the custodian of certain values, but also
the right to participate in international political decisions, for which certain
requirements had to be met.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY Ms. BRIGITTE STERN

Mr. Ferencz,* commenting on Ms. Stern's remark that nothing could stop
the Security Council, not even the International Court of Justice, questioned

* Adjunct Professor, Pace University, New Rochelle, NY, United States of America.
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whether the action of the Security Council in respect of peace-keeping oper-

ations under Chapter VII of the Charter reflected an evolution of interna-

tional law or the application of selective political power. In the latter case, it

was incumbent on international lawyers to suggest a better way of advancing

peace and the rule of law, calling upon nations to honour the Charter,

specifically its provisions on disarmament, and calling for the creation of a

United Nations military force and a reform of the Security Council so that

it reflected the interests of all nations rather than a select few.

Mr. McWhinney* mentioned that countries that had traditionally been

supporters of peace-keeping under Chapter VI of the Charter were showing

increasing reluctance to enter into new ventures and even to maintain troops

already committed. The reason, he agreed, was that peace-keeping mandates
were often not clearly defined at the outset. In particular, the distinction be-

tween the legal and the political mandate was not clear. Moreover, a shift
sometimes took place from a Chapter VI operation to a Chapter VII opera-
tion, with the development of political goals that had not been clearly made
known to the participants in advance. Unless legal sanctions of the sort sug-

gested by Mr. Ferencz were developed, political sanctions would take over.
Furthermore, traditional sources of peace-keeping forces would disappear, as
countries committed to operations precisely defined in advance became dis-
affected.

Mr. Tshiyembe** said that the United Nations concept of international

peace and security was inappropriate to international society at the end of the

twentieth century, for it pertained exclusively to peace among States, reject-
ing ipsofacto peace among peoples. Every State Member of the United Na-

tions was presumed to be a maker of international peace and security so long

as it did not commit any aggression against another State Member of the

United Nations. But events had shown that a State could conduct forced dis-
placement of its population, widespread torture, killings, massacres and

genocide of peoples placed under its protection without such crimes being

considered a threat to international peace and security, thanks to the princi-
ple of non-interference in the internal affairs of States. Unless it was clearly

established that any State which thus constituted a threat to peace and har-

mony within its own borders also represented a threat to international peace

and security, the international law being discussed was in danger of remain-
ing nothing more than a pious wish with regard to a vital dimension:

progress towards respect for human rights and the rights of peoples.

Member of Parliament, House of Commons, Ottawa, Ontario, Canada.
- Directeur, Institut panafricain de g6opolitique, Nancy, France.
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The confusion between peace-keeping and peacemaking had dire con-
sequences and had made it impossible for the United Nations to know for
which purpose and in what manner forces should be employed. In Somalia,
for example, despite the enormous forces used, national reconciliation and
the settlement of differences had not been achieved. Rather than attempt to
maintain a peace that did not exist, it would have been better to adopt the
peace-making approach, which implied the presence of forces having the ob-
ligation to wage war against the militias, with provisional United Nations ad-
ministration of Somalia, as had been done in the case of Namibia, with a
view to leading the country to elections and an internationally recognized
government.

Ms. Stem (reply), on the question whether the activity of the Security
Council reflected an evolution of international law or the use of selective po-
litical power, said she believed that both aspects were involved, inasmuch as
that evolution depended partly on the evolution of international power rela-
tions. She agreed that international jurists should both stress the application
of the Charter and reflect on the possible development of other areas, such
as a reform of the Security Council. The question of such a reform or a re-
form of the United Nations in general, however, was another debate. Within
the existing framework, it was important to distinguish clearly between
peace-keeping and peace-making operations. The absence of a clear, consis-
tent mandate posed both juridical and operational problems. When a State
consented to an operation in which no force was used and there was subse-
quently a shift to the use of force, the situation was not normal. Nevertheless,
it might be argued that the Security Council had the right to change the
mandate in the light of new developments, just as it had the right to inter-
vene in internal affairs in the case of a threat to peace. Thus the juridical
question was perhaps not the most important. At the operational level, how-
ever, the problem was more serious, for a traditional peace-keeping operation
was not armed and was not deployed for offensive, but for defensive, purposes
and one could not use the same means for peace-keeping and for situations
in which peace did not exist.

She did not fully agree with the comment regarding the inappropriate-
ness of the concept of international peace, since the notion of a threat to the
peace had in fact evolved considerably. Whereas in 1945 the term had meant
war between States, more recently a certain number of internal situations
(Iraq) or international causes (Libya) had been considered threats to the
peace because of their international repercussions and many situations in-
volving violations of human rights in the case of conflicts had been consid-
ered as authorizing recourse to Chapter VII. While purely internal violations
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of human rights were not yet considered threats to the peace, the concept was

evolving and would no doubt continue to do so.

Regarding the question of peace-keeping and peacemaking, she sug-

gested the use of a new term, United Nations peace operations, to designate

operations based strictly on consent and not involving any use of force and,

on the other hand, enforcement operations of two types: either classic Chap-

ter VII operations against an aggressor or operations not against an aggressor,

but for the purpose of achieving a particular objective, as in the case of the

United Nations Protection Force (UNPROFOR).

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. JOCHEN A. FROWEIN

Mr. Alioua* said that to the old debate between the predominance of domes-

tic sovereignty and the recognition of international law, there had been add-
ed an important new element: the globalization of trade, capital flows,

patterns of economic behaviour and certain cultural values, including human

rights. Could globalization produce norms enforceable against States with a

force of law that acted directly on domestic law? Would such a phenomenon
involve a restriction of the eclectic behaviour of States, particularly in respect
of the contradiction that existed in Western countries between concern with

the liberalization of the flow of goods and capital and internal restrictions
imposed on migratory movements?

Mr. Partan** wondered whether courts should have the final word on

the self-execution of treaties. Where a State's constitutional law provided dif-

ferent procedures for the enactment of legislation and for the adoption of

treaties, internal law or policy considerations might lead treaty-makers to

leave to legislators the power to enact internal measures for the implementa-

tion of a treaty. In such a case, why should a court substitute its views on self-

execution for those already expressed by the treaty-makers?

Mr. Mendelson*** noted that Mr. Frowein had stressed the importance

of retaining State immunity, particularly in sensitive areas, but had also ex-

pressed the hope that the act of State doctrine would eventually disappear. He

Dputd i la Chambre des reprdsentants du Royaume du Maroc, Rabat, Maroc.
** Boston University School of Law, Boston, MA, United States of America.
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wished to know how Mr. Frowein would reconcile those two statements, in-

asmuch as the considerations involved were similar. He did not agree with all

the related decisions of national tribunals or with the reasons given by them:

separation of powers, improper forum, inadequate expertise or embarrassment

for Governments. Yet he felt that the act of State doctrine could not be dis-
pensed with entirely and wished to know Mr. Frowein's views on the subject.

Mr. Tsikhinya* said that the Republic of Belarus offered an excellent ex-
ample of the role of international law in transforming and improving legis-

lation in individual States, for it acknowledged the primacy of the established
principles of international law and had incorporated them into its national
legislation. The recognition of human rights, he said, was one of the most
important issues for the new States being set up in the former Union of So-
viet Socialist Republics. In Belarus, priority was being accorded to the recent-

ly established constitutional court, whose first decisions demonstrated its
excellent performance of its task of protecting those rights.

Mr. Rezek** referred to Mr. Frowein's view that in a case of internation-

al abduction, respect for international law would require national courts to
favour the return of the person. He pointed out that courts of various coun-
tries had ruled that a judge could not abstain from judging a person accused

of a serious crime due to the fact that his capture had violated a rule, not of
criminal law or of criminal procedure, but of international law, especially if
the international issue had already been decided by some arrangement be-
tween the States concerned. He wondered, therefore, how a criminal court
might refrain from completing a trial and release a person accused of a seri-

ous crime, so that he might be returned to the State from which he had been
abducted, if one could not even point to a violation of a rule of international
law relating to human rights and to the need for a regular arrest and deten-
tion warrant for the accused person's capture. In such a case, it seemed that
the only irregularity was the violation of the territorial sovereignty of the

State where the abduction had taken place. Thus, the accused person himself
would not have any right to liberation, unless one considered that there al-

ready existed in positive international law a rule on which to base such a right.

Mr. Frowein (reply), on the question of the impact of globalization on

international law, agreed that it was at least theoretically possible that such
globalization might have reflections in positive international law, as indicated

* Deputy Chairman, Constitutional Court, Minsk, Belarus.
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by certain cases involving treaties. While he could not see how the question

of migration might thus be resolved, an extension of the fields in which such

globalization might affect law was not to be excluded.

On Mr. Partan's question pertaining to the self-execution of treaties, he

felt that the main issue was whether the States that had concluded a treaty
already had the clear intention that it should not be self-executing and could

not be invoked before national courts. Such cases, he thought, were very rare,

the usual situation being one of ambivalence, in which case the national

organs had a freedom that was questionable at least.

He fully agreed with Mr. Mendelson that the reasons underlying State
immunity, which he deemed to be a clear rule of public international law,
and the act of State doctrine, which was not a rule of international law, were
similar in nature. He admitted, therefore, that in matters where the act of
State doctrine had been applied, one might examine the forum conveniens or
other rules to ascertain whether it was really the national court that should
decide the matter. His point was that one should not automatically jump
from disregard of the act of State doctrine to disregard for a rule which, to
his mind, was still a clear rule of public international law, namely, the rule of
State immunity.

The remarks relating to Belarus confirmed the view that, in the newly
constitutionalized States of Eastern Europe, international law was being
given a prominent place in national law.

Regarding the rule male captus bene detentus, in cases where treaties on
the protection of human rights were in force for the State, there did exist a

positive rule of public international law that was violated by the abduction.
In other words, there was not merely a violation of the territorial sovereignty
of the other State and that fact was of capital importance.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR, KARl HAKAPAA

Ms. Beer-Gabel* pointed out that in nearly a quarter of the 139 existing
maritime delimitation agreements, the object of the delimitation-continen-

tal shelf, economic zone or fishing zone-was unclear. Moreover, nearly half
the agreements made no mention of the applicable principles. It was note-

worthy that "equitable principles" had been applied in only 5 cases, while
"equidistance" had been applied in 34 cases, particularly in the more recent

agreements, and 93 agreements had resulted in median or near-median lines.

* Maitre de Confdrences I I'Universit6 de Paris-I, Pantheon-Sorbonne, Paris, France.



OPEN-FLOOR DISCUSSION-PRESENTA TION BY HARI HAKAPAA"

An analysis of the 139 agreements showed that single maritime frontiers val-
id for several maritime spaces, which many authors considered to be a trend
in the law of delimitation, were not in fact numerous: Only a third of the
agreements concluded since 1942 established them. Thus there was no gen-
eralization of practice in that direction, the most recent agreements relating
only to a single object. One could conclude that States, in their negotiations,
sought chiefly to preserve their sovereignty: hence the absence of any object.
Furthermore, no principles of law were invoked, but the median line was, if
not a custom in the law of delimitation, at least a practice so widespread that
one felt compelled to inquire into its meaning.

Mr. Hakapii (reply) observed that treaty practice had favoured the
principle of equidistance for the purposes of delimitation, while judicial
practice had shown a trend towards the "equitable principles" concept. That
was the problem which the Conference on the Law of the Sea had faced and
it still existed. He hoped that his statement, despite its critical tone, was not
viewed as negative, for he was certainly for, not against, international law.

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

Mr. Austin* wished to know how one might give concrete form to the in-
sights provided by the papers presented on the relationship between regional
and global international law, the evolving United Nations role in peace-keep-
ing and the implementation and promotion of international law through the
national courts. How could the understanding of those issues be advanced
during the Decade of International Law? Could the model of the United
Nations Decade for Human Rights Education be of use and might the pos-
sibilities of continuing legal education be addressed in that connection?

Ms. Stern** commented that one of the ways to improve such under-
standing was to call things by their rightful name. To be sure, education was
important; but often operations were referred to without being clearly de-
fined. The wording of resolutions often reflected an apparent repression by
the United Nations of the very idea of the use of force and the term "force"
itself was avoided. A more forthright approach might enable one to know
what type of operation was actually involved. Clearly, conceptualization led

to clear statements, but the converse was also true.

* Director, Legal and Constitutional Affairs Division, Commonwealth Secretariat, London,
United Kingdom of Great Britain and Northern Ireland.
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PRESENTATION OF THE Topic

Rosalyn Higgins *

I have thought that what I could most usefully do in my introductory re-
marks is to signal some of the elements I perceive within our subject, some
of the trends that are emerging and some of the tendencies that are manifest-
ing themselves. I hope that in so doing I may perform the dual function of
providing a backdrop for the addresses of our speakers and of suggesting
themes that could usefully be included in the open-floor discussions.

Article 33, paragraph 1, of the Charter of the United Nations requires
that:

"The parties to any dispute, the continuance of which is likely
to endanger the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, inquiry, mediation,
conciliation, arbitration, judicial settlement, resort to regional agen-
cies or arrangements, or other peaceful means of their own choice".

This obligation of peaceful settlement, for those disputes falling in the cate-
gory of potentially endangering the maintenance of international peace and
security, has given rise to interesting practice. There is also an enormous lit-
erature. There has been some controversy about the precise obligations in-
cumbent on a State that finds itself in the position envisaged under Article
33, paragraph 1, and also about the reach of the powers of the United Na-
tions organs under that provision. Recently, the material scope of the obliga-
tion in Article 33, paragraph 1, has begun to attract academic attention too.

There is now a considerable feeling, resting on quite discrete norms of
international law and upon good common sense, that even disputes whose
continuance cannot be said to endanger international peace should be settled

* Professor, London School of Economics and Political Science, University of London,
London, United Kingdom of Great Britain and Northern Ireland.
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as harmoniously as possible. And the constantly developing institutions and
methodologies for peaceful settlement have in fact been directed to both
these types of disputes. The distinction between a situation and a dispute has
had some importance for the application of Article 33 and other Articles of
the Charter. And certain requirements have to be met before a controversy
will be deemed a dispute that can be made the subject of litigation at the
International Court of Justice.

There are many ways in which our topic may be, and has been, addressed.
One way has been the discussion of whether there are enough methods

of peaceful settlement, whether they are imaginative and appealing enough.
There has been a search to provide techniques, institutions, procedures that
might be sufficiently attractive to States to encourage them to resolve their
disputes peacefully. This presupposes, of course, that the desire to avoid con-
flict is there and that it will be facilitated if more and yet more ways can be
presented for resolving the dispute. This has led to an extraordinary and al-
most endless range of possibilities at the disposal of States for dealing with
their disputes. What has perhaps been less evident is a comparable weight of
research on why it might be that a State finds one method more acceptable
than another and whether this relates simply to the strength of its position
in the particular case or to a more generalized reason. What is the relation-
ship between the political will to resolve a dispute, and to resolve it peaceful-
ly, and the availability of a wide range of options for doing so? Do we really
still need to continue the construct further and better dispute settlement
methods? I feel our knowledge is still impressionistic.

The United Nations has a long and honourable history in seeking to fa-
cilitate the peaceful settlement of disputes. The Manila Declaration on the
Peaceful Settlement of International Disputes, adopted by the General As-
sembly in 1982 (resolution 37/10, annex) and the Declaration on the Pre-
vention and Removal of Disputes and Situations Which May Threaten
International Peace and Security and on the Role of the United Nations in
This Field, adopted by the General Assembly in 1988 (resolution 43/51, an-
nex) are but examples of a vast field of activity, which, of course, goes con-
siderably beyond the adoption of resolutions. The Handbook on the Peaceful
Settlement of Disputes between States gives some sense of the relentless search
for more and more ways and techniques and institutions by which to per-
suade States not to resort to force.

The starting-point, of course, has always been negotiation. The impor-
tance of continued exchanges and consultations even after a dispute has
emerged has long been appreciated. It is a requirement built into many mul-
tilateral treaties. For example, the Antarctic Treaty of 1959 and the United
Nations Convention on the Law of the Sea of 1982 oblige States to consult,



PRESENTATION OF THE TOPIC-ROSALYN HIGGINS

or exchange views, whenever a controversy arises under the Treaty. Further,

such renewed contacts and exchanges are sometimes made a condition prec-

edent to recourse to third-party means of settlement.
In recent years, it seems to me, we have begun to see a related, but new,

phenomenon. The application of the general duty to settle disputes peaceful-
ly in particular areas of somewhat indeterminate law has led to a rapidly de-
veloping procedural law of cooperation. Further, in evolving areas of law
where it has proved exceptionally difficult to formulate norms with precision,
the obligation to communicate and discuss with the other party has become
essentially part of the substantive norms. This is nowhere better exemplified
than in the work of the International Law Commission on international wa-
tercourses. The substantive law consists largely of principles, sometimes
competing, that fall to be applied in particular cases. The original texts on
these are now supplemented by a plethora of international obligations-not
obligations of substance, but obligations relating to a duty to inform, on the
one hand, and to consult, on the other. Information-sharing and consultation
are not only the methods designated for addressing disputes, but they have
become an element in compliance with the substantive norms themselves.

Regional agencies or arrangements have an interesting double role under
the Charter. Article 33, paragraph 1, refers to them as one of the possible
means that States should turn to to resolve disputes whose continuance is likely
to endanger the maintenance of peace and security. And, of course, Article 52
encourages regional arrangements or agencies to deal with matters relating to
the maintenance of international peace and security; and Article 53 authorizes
the Security Council to utilize such regional agencies for enforcement action.

Regional bodies have always had a significant contribution to make in
local dispute resolution. The history of the Organization of American States,
the Organization of African Unity and the League of Arab States is an im-
portant one in this context. There has in recent years been a burgeoning of
such bodies-we could mention the Economic Community of West African
States, the Gulf Cooperation Council and the Organization for Security and
Cooperation in Europe, among others. Each has its own programme and
within it is the promotion of the peaceful settlement of disputes. These have
sometimes entailed a heavy superstructure of institutional arrangements. The
practice to date seems mixed. Sometimes the very strength of the regional
system has been a weakness in peaceful settlement. The very familiarity of
those who sit on the regional institutions with the problem at hand has often

meant that their positions are already fixed. The regional organs can do no
more than reflect the often divergent views of the States of the region on a
dispute between two of their members. Regional agencies often reflect the di-
visions within the region more successfully than they can point to solutions
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acceptable to both parties. The inability to find regional solutions to the
Iraq-Kuwait dispute, or to Somalia or Angola, or to Cambodia illustrates the
point. And that is why, in territorial and other disputes that relate to a very
specific region, it is still often necessary and useful for parties to come on
from regional attempts to allow the International Court of Justice to cast a
more distant and dispassionate eye on the controversy.

Since the end of the cold war, and more particularly since the "Agenda
for Peace" of the Secretary-General, classical peace-keeping has been increas-
ingly restructured to become a new technique for the peaceful settlement of
disputes that threaten international peace. Without in terms rejecting the old
distinction between "enforcement" and "peace-keeping", the talk has now
become of peacemaking, peace-building, and even peace enforcement. By
this last has been meant an enforcement element within peace-keeping oper-
ations-and it is here that a revived and active role for regional agencies has
been sought. In other words-and the role of the North Atlantic Treaty Organ-
ization (NATO) and the Western European Union in relation to the United
Nations Protection Force (UNPROFOR) in the former Yugoslavia is the key
example-the suggestion is that major conflict can be resolved, through
means other than enforcement action, through a combination of the provi-
sion of humanitarian assistance, potential military tasks assigned to regional
arrangements and diplomatic activity. The hope of "An Agenda for Peace"
was that this would represent "a new complementarity". It is my belief that
the inherent tensions between these different functions make this amalgam-
and in particular the role of regional agencies-doomed to failure. But of
course others may have different views. The problem is not the relationship
of the regional agencies with the United Nations-that may well be very mu-
tually supportive. But if they are given tasks in which their particular inter-
ests necessarily diverge, then we have stalemate rather than complementarity.

There are ever more inventive ways of seeking to provide consent to ju-
dicial or arbitral resolution of disputes. If a treaty on a given topic provides
for obligatory judicial settlement of any dispute on the application or inter-
pretation of the treaty, then a State party has at least the sense of the potential
subject-matter that may be litigated, though not the potential opponent. In
accepting the Optional Clause of the Statute of the International Court of
Justice, a State (unless it has made relevant reservations) will know neither
the opponent who will invoke its provisions, nor in respect of what subject-
matter. The use of the Optional Clause has fallen away in comparative terms,
but the phenomenon of forward consent that it represents is in fact now
finding favour in other instruments. These instruments are characterized by
a permeability and intermingling of dispute settlement possibilities. The dis-
pute settlement provisions in bilateral investment treaties-of which there
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are now over 700-represent interesting examples. In some of these treaties

there are provisions expressly consenting to arbitration under the Interna-

tional Convention on the Settlement of Investment Disputes. In yet other

agreements to arbitrate under that Convention are combined with consent to

arbitrate under the arbitration rules of the United Nations Commission on

International Trade Law (UNCITRAL). There are complicated provisions to
allow International Centre on the Settlement of Investment Disputes

(ICSID) and UNCITRAL arbitration of disputes under the North American
Free Trade Agreement (NAFTA)-though neither Canada nor Mexico is a
contracting party to the Convention. The same phenomenon is present in
the European Energy Charter Treaty (1994).

So what we see is that, as we provide more and more alternative options
for States to entice them to settle their disputes peacefully, they begin to "mix
and match" them in a remarkable way. On the one hand, there is more and
more provision made--often by States themselves, through the vehicle of
treaties-for more and more diverse types of dispute settlement. And, on the
other hand, there is an increasing tendency to want to conflate these options
into umbrella provisions.

This seems to me a tendency that goes beyond dispute settlement. I see
in it parallels to the actions by States to establish very many human rights
treaty bodies under diverse instruments. In addition to the International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, there has been established the Con-
vention on the Political Rights of Women, the Convention against All Forms
of Racial Discrimination, the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the Convention on
the Rights of the Child. States apparently wanted separate treaty bodies. But,
having deliberately gone down this route, they now address their energies to
responding to them as if they were the single body that they could have had
in the first place.

What we may certainly say is that we appear to be in the presence of a
tendency in international adjudication for consent to be given increasingly in
a rather general way, so that it is a consent of principle rather than consent
in relation to a particular dispute with a particular opponent.

And yet: in terms of the actual litigation coming before the International
Court of Justice, it is striking that in recent years the ad hoc agreed reference
has become vastly more important than heretofore. States from the various
corners of the world now increasingly agree to come before the International
Court to resolve intractable disputes. Their willingness to do so marks a
triumph, not of form in judicial settlement, but of confidence in the sub-
stance of the international law which will be applied, and in the fairness of
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the bench of the Court. We must not forget that one of the most important

elements in the judicial resolution of disputes is, quite simply, a well-articu-

lated and constantly evolving body of international law. We can elaborate

endless variations on the principle of consent, endless ways in which judicial

or arbitral bodies might compose themselves, but, unless there is well-founded

confidence in international law, that will avail us naught. There is under-

standably a considerable confidence felt, across the different groupings of

States, in the International Court of Justice, not only as an institution of

great competence and impartiality, but also as one perceived as capable of

ensuring that its application of international law is at once predictable and

responsive to diverse legitimate needs.

The International Court of Justice is, of course, a principal organ of the
United Nations and its principal judicial organ. A dispute may contain

subject-matter that is a matter of legitimate competence for a particular or-
gan of the United Nations and-if the matter is referred by the parties or
within the context of an advisory opinion-for the Court, too. It is obviously

an oversimplification to say that the Court deals only with law and the
United Nations organs only with politics. The Court is well aware that legal
issues have their policy overtones. And the Security Council is well aware
that in its political decisions it must sometimes involve legal norms. The
General Assembly, of course, has been very active in the formulation and in-

vocation of legal principles. The respective and complementary roles of these

bodies in the peaceful settlement of disputes, or in the handling of peace and
security issues, are, of course, of great importance.

Should the judicial function be centralized? There are, of course, already

well-established human rights courts and tribunals exercising a special subject-

matter jurisdiction under their respective treaties. While nothing is set in

stone, the existence of specialist tribunals in human rights seems to work

rather satisfactorily. The new International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian

Law Committed in the Territory of the Former Yugoslavia has been estab-

lished since 1991. It was decided that this was preferable to giving a new
criminal jurisdiction to the International Court of Justice to deal with such

matters. There is likely soon to be a tribunal in Hamburg to deal with law of

the sea matters arising under the new United Nations Convention on the
Law of the Sea, though the International Court of Justice has vast experience
in law of the sea questions and a potential jurisdiction over disputes arising

under treaties. How do we know when to centralize functions and when to

decentralize them? On what basis are these decisions made and what is the

implication for the peaceful settlement of disputes? This, too, it seems to me,

should receive some attention in our discussions today.
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I. LA COUR DANS LE SYSTtME DE RIGLEMENT PACIFIQUE
DES DIFFIRENDS ET DE MAINTIEN DE LA PAIX

INSTAURI PAR LA CHARTE

La Cour occupe une place unique dans I'6difice organique et fonctionnel
6rigd par la Charte des Nations Unies. En effet, l'Article 7 de la Charte fait
de la Cour un organe principal de l'Organisation et l'Article 92 en fait l'or-
gane judiciaire principal. Par ailleurs, l'Article 33 de la Charte mentionne ex-
pressdment le v r~glement judiciaire - parmi les moyens de solution pacifique
auxquels les parties un diffdrend dont la prolongation est susceptible de me-
nacer le maintien de la paix et de la sdcuritd internationales doivent ,, avant
tout s avoir recours; et le paragraphe 3 de l'Article 36 stipule expressdment
que, lorsque le Conseil de sdcurit6 proc~de aux recommandations prdvues i
cet Article, il

( ... doit aussi tenir compte du fait que, d'une mani~re gdndrale,
les diff~rends d'ordre juridique devraient 6tre soumis... la Cour
internationale de Justice conformment aux dispositions du Statut
de la Cour ,,.

* Iauteur est particuliarement reconnaissant M. Philippe Couvreur, Secrdtaire juridique
principal de la Cour, pour sa contribution et ses recherches minutieuses, sans lesquelles la prdsente
communication n'aurait pu 6tre faite.

- Prdsident de la Cour internationale de Justice, La Haye, Pays-Bas.
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Aucune disposition de la Charte ni du Statut de la Cour ne limite au de-
meurant l'action de celle-ci dans l'exercice des fonctions que ces instruments

lui attribuent. En particulier, aucune disposition analogue l'Article 12 de la
Charte n'obligerait a priori la Cour s'abstenir de se prononcer sur une ques-
tion concernant laquelle le Conseil de s~curit6 ou tout autre organe ou insti-

tution exercerait des fonctions ddtermindes.
Pleinement intdgr~e h l'Organisation et nourrie des preoccupations et

des objectifs de celle-ci, la Cour apparait ainsi comme ayant la responsabi-
lit6 principale o du r~glement des diff~rends d'ordre juridique; ce titre, elle
constitue un rouage essentiel du syst~me gdndral de maintien de la paix et de
la sdcurit6 internationales instaur6 par la Charte. Or assurer la paix par le
droit signifie avant tout pacifier les relations entre les diffdrents acteurs de la
vie internationale en leur disant le droit. Une telle action pacificatrice peut
globalement tre mende soit dans le cadre d'un litige ddtermind, h la deman-
de de l'une ou I'autre des parties audit litige, soit hors de tout cadre litigieux,
h la demande de n'importe lequel de ces acteurs agissant, en quelque sorte,
dans l'intdrt de tous. A chacune des branches de cette alternative corres-
pond, en principe, l'une des deux fonctions primaires de la Cour: sa fonction
contentieuse et sa fonction consultative.

Lorsque l'on dvoque la contribution de la Cour au r~glement pacifique
des diffdrends et au maintien de la paix, on songe tout naturellement l'exer-
cice, par la Cour, de sa fonction contentieuse. Et l'on peut dire cet dgard,
compte tenu des tendances qui se sont affirmdes au cours du passd rdcent,
que les perspectives d'avenir paraissent assez encourageantes. D'un point de
vue strictement ,, quantitatif,,, il est de fait que la Cour n'a jamais eu, a son
r6le, autant d'affaires; paralllement, sa juridiction n'a cessd de s'dtendre, tant
en termes de nombre de ddclarations souscrites qu'en termes de clauses com-
promissoires insdr6es dans des traitds ou en termes de retraits de rdserves h de
telles clauses. Et d'un point de vue plus , qualitatif ,, force est de reconnaitre
qu'h maintes reprises les ddcisions de la Cour (au fond comme dans des pro-
cddures incidentes), voire la seule saisine de celle-ci, ont apportd une contri-
bution d6cisive non seulement au r~glement de diffdrends de nature trs
diverse, mais aussi, directement, au maintien ou au rdtablissement de la paix
entre les parties. Mme dans les cas, h vrai dire rares, dans lesquels une partie
a rejetd une ddcision de la Cour, cette ddcision n'en a pas moins fini par peser
d'un poids non ndgligeable dans la solution heureuse, hors du prdtoire, du
diffdrend considdrd.

Bier sdr, pour encourageantes qu'elles soient, ces donndes ne doivent pas
masquer les limites imposdes h l'activitd contentieuse de la Cour par certains
facteurs de nature ,, objective ), ou plus o subjective ). Parmi les premiers, on
rappellera d'abord le caractre essentiellement consensuel de la compdtence
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de la Cour, exig6 par la configuration mme de la communautd interna-
tionale contemporaine, qui demeure fondde sur une <, juxtaposition de sou-
verainetds ,,, selon l'expression chore Paul Reuter; on ajoutera l'absence
d'accs k la Cour, au contentieux, d'entitds tant supra-6tatiques (organisa-
tions internationales), qu'infra-tatiques (composantes territoriales d'un
litat, belligdrants, mouvements de libdration, etc.) qui s'affirment de plus en
plus, sur la scene internationale, comme des interlocuteurs incontournables
dans des situations, certes tr~s diversifides, mais qui prdsentent au moins un
trait commun : celui de menacer la paix tout en 6chappant aux param~tres
classiques du contr6le 6tatique. Pour ce qui est des facteurs plus subjectifs, on
peut en particulier citer la r6sistance persistante au rbglement judiciaire
qu'alimentent certaines composantes, d'origine ancienne, de la , psychologie
des ltats , il existe apparemment encore, chez nombre d'entre eux, une ten-
dance k percevoir ce mode de riglement des diffdrends comme plut6t extra-
ordinaire, voire marginal, et nourrir son endroit des sentiments confus
la fois de crainte, parfois m~me de mdfiance, et d'incrddulit6.

Il est en revanche beaucoup moins frdquemment fait rdfdrence la fonc-
tion consultative de la Cour lorsque l'on examine la contribution de celle-ci
au rbglement pacifique des diffdrends et au maintien de la paix. Point n'est
besoin de s'en 6tonner, puisque tel n'est pas l'objet immddiat des avis de la
Cour. Une requite pour avis consultatif vise en principe seulement l 'obten-
tion, par une organisation internationale, d'une , rdponse )) une question
juridique , i laquelle elle se trouve confrontde. Mais la notion m~me de
,question juridique , est suffisamment large pour s'accommoder d'un con-
tenu materiel variable, pratiquement, i l'infini. Une telle , question ,, si elle
sera g<ndralement posse comme suite l'apparition, au sein de lorganisation
requdrante, de certaines divergences de vues, peut tre plus ou moins abstraite
ou concrbte. La soumission la Cour peut tendre prdvenir la cristallisation
d'un diffdrend hypothdtique comme elle peut viser assister l'organisation
concernde dans la solution d'un diffdrend ddj n6 et concernant son fonc-
tionnement interne, au sens strict ou large (y compris, par consdquent, un
diffdrend entre tats Membres), voire ses relations avec des tiers (ou des f-tats
Membres considr s comme tels pour la circonstance).

En d~pit des apparences, les avis de la Cour semblent donc susceptibles
de ddployer des effets <, pacificateurs ,, directement, dans un contexte conflic-
tuel, ou indirectement, en dehors d'un tel contexte, ne serait-ce que par leur
apport considerable au bon fonctionnement des organisations universelles

ainsi qu'au ddveloppement du droit et de la science juridique. La procedure
consultative apparaft ainsi au moins comme un instrument de , diplomatie
prdventive ,, un moyen privilkgi6 pour la Cour de ddsamorcer les tensions et
de pr~venir les conflits en disant le droit. On tentera ci-apr~s un bref bilan
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de l'impact qu'a pu avoir, en matire de r~glement pacifique des diffdrends,
la fonction consultative de la Cour permanente de justice internationale, puis

de la Cour internationale de Justice.

II. LES RESSOURCES OFFERTES PAR LA FONCTION CONSULTATIVE

DE LA COUR EN MATILRE DE RIGLEMENT PACIFIQUE

DES DIFFI RENDS: HISTORIQUE ET BILAN

A. La Cour permanente de justice internationale

1. Les textes

lArticle 14 du Pacte de la Socit6 des Nations, qui chargeait le Conseil de

pr6parer un projet de Cour permanente, d~finissait en ces termes les fonc-
tions de la future Cour :

v Cette Cour connaitra de tous diff6rends d'un caract~re inter-
national que les Parties lui soumettront. Elle donnera aussi des avis

consultatifs sur tout diffdrend ou tout point, dont la saisira le Con-
seil ou l'Assemblke ),. (C'est moi qui souligne)

La premiere phrase, qui visait la procidure contentieuse, 6tait rddige en
termes assez larges : aucune prdcision n'dtait en particulier donn~e quant au
sens exact que les rddacteurs avaient entendu confdrer au mot . Parties )
(ltats ou organisations internationales).

La seconde phrase, relative la procidure consultative, trouve son origine
immediate dans une proposition franqaise et une proposition britannique
analogue. La premiere stipulait que la future Cour se prononcerait notam-

ment sur < toute question qui lui serait soumise par le corps des d~l~gu~s ou
le Conseil excutif o et la seconde sur <, any issue referred to it by the Executive

Council or Body of Delegates >. Pour le Gouvernement des ltats-Unis

d'Amdrique, ces propositions n'&aient pas acceptables dans la mesure oil elles
supposaient en rdalit6 l'incorporation dans le Pacte du principe de la comp&

tence obligatoire de la Cour. Eu 6gard aux craintes que cela ecit pu inspirer,
il fut d~cid6 d'amender la proposition britannique de faqon donner com-

pdtence h la future Cour - to advise upon any legal questions referred to it by

the Executive Council or by the Body of Delegates , (c'est moi qui souligne),

c'est-h-dire ' lui octroyer une fonction clairement consultative. Ce texte fist
son tour modifi6 pour 6viter de donner l'impression que la Cour serait ((le

jurisconsulte du Conseil et de l'Assemblke ,. Il devint la seconde phrase de

l'Article 14 du Pacte. Les mots , elle donnera... des avis consultatifs o furent



LES RESSOURCES OFFERTES-MOHAMMED BEDJAOUI

expressdment retenus pour marquer le caract~re judiciaire de la fonction con-
sultative. Une note de la ddldgation britannique souligna par ailleurs que cet-
te fonction serait indispensable pour la solution de certains diff~rends mais
que les avis de la Cour seraient sans effet s'ils n'6taient pas confirm~s par le
Conseil et l'Assemblde 1 .

Le Comiti consultatif de juristes de 1920, charg6 de r~diger un avant-
projet de Statut de la future Cour permanente de justice internationale,
interprdta le mot ,, international ,, figurant l'Article 14 du Pacte, comme
signifiant qu'en matikre contentieuse la Cour ne devait tre accessible qu'aux
ltats, seuls sujets de droit international.

Le Comit6 de juristes s'interrogea aussi sur les mesures qu'il y avait lieu de
prendre pour donner effet la seconde phrase de l'Article 14 du Pacte concer-
nant les avis consultatifs. Il fut d'emble relevd que, dans ce cadre, la Cour ne
serait pas appelke I juger mais seulement k donner une consultation. On recon-
nut cependant qu'en pratique, les , ddcisions consultatives ,, et les ,, ddcisions
ddlibratives ,, obtenues par arrt, pourraient avoir la mme force dans la me-
sure oh, d'une part, les parties un litige dtaient, conformdment l'Article 12
du Pacte, obligdes d'en saisir le Conseil de la Soci& des Nations ddfaut d'ac-
cord pour le soumettre I'arbitrage et oji, d'autre part, le Conseil pouvait lui-
mme s'en dessaisir en demandant un avis consultatif k la Cour2 .

Il fut en consdquence estim6 qu'il y avait lieu de distinguer entre les cas
oh, selon la terminologie utilis~e l'Article 14 du Pacte, la Cour donnerait
un avis sur un , diffdrend -- d~fini comme un , conflit actuel , - et les
cas oii elle donnerait un avis sur un ,point ,, - dfini comme une , question
thdorique ,,. On expliqua que si un a point , pouvait tre examind par un
nombre restreint de juges, en revanche, un diffdrend devait l'8tre , selon une
procddure qui se rapproche de celle qui doit &re suivie pour un jugement 3
Enfin, un membre du comitd qui s'6levait , contre le droit qu'aurait la Cour
de donner des avis consultatifs l'occasion d'un conflit actuellement n6 4,
il fut rdpondu que le Conseil avait le droit de renvoyer la Cour , un conflit
qui lui a t6 soumis, mais qui aurait dCi 8tre tranchd judiciairement ,, ainsi
que l'envisageait I'Article 13 du Pacte; et l'on insista " sur la ndcessitd pour la
Cour de procdder, dans ces circonstances, comme s'il s'agissait d'un vdritable
jugement ,5.

lArticle 36 du projet du Comit6 consultatif de juristes dtait en cons6-
quence libelld comme suit:

Voir Statut et Rglement de la Courpermanente de Justice internationale. ilments dinter-

prdation, Berlin (1934), p. 453 et 454.
2 Voir Prodcs-Verbaux des siances du Comit, p. 225 (Lapradelle).
3 Idem, p. 584 (Lapradelle).
4 Ibid. (Root).
5 Idem, p. 585 (Lapradelle).
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o Article 36

La Cour donne son avis sur tout point ou tout diffrend

d'ordre international qui lui est soumis par le Conseil ou par

l'Assemblke.
Lorsque la Cour donne son avis sur un point d'ordre interna-

tional inddpendamment de tout diffdrend actuellement n6, elle
constitue une Commission spdciale de 3 5 membres.

Lorsqu'elle donne son avis sur une question qui fait l'objet
d'un diffdrend actuellement n6, elle statue dans les memes condi-
tions que s'il s'agissait d'un litige port6 devant elle.

Dans le rapport final du Comit:, cette disposition dtait accompagne
d'un commentaire particulirement utile pour mieux comprendre l'esprit
dans lequel la Cour permanente allait plus tard exercer sa fonction consulta-
tive. On en citera ci-apr~s l'extrait le plus significatif :

( Comp~tente pour statuer la demande des 8tats entre les-
quels il existe un diffdrend, la Cour l'est encore, hors du cadre de sa
competence judiciaire, pour donner des avis consultatifs sur tout
point, ou tout diffdrend, dont la saisit le Conseil et I'Assemblke. I1
est clair que ce diffdrend ne peut 6tre que d'ordre international
c'est la disposition formelle de 'Article 14 du Pacte.

Dans les deux cas, la Cour, saisie, soit par le Conseil, soit par
l'Assemblde, ne donne qu'un avis consultatif dont ensuite il appar-
tient, soit au Conseil, soit l'Assemblke, de s'approprier les termes
et de ddduire les consdquences. Tandis que la decision de la Cour,
dCtment saisie par la partie, a caract~re obligatoire et force de chose
jugde, il n'en est pas de m~me de la decision qu'elle donne sur ren-
voi du Conseil ou de l'Assemblke : ici elle ne juge plus, elle consulte.

Cette consultation se prdsente-t-elle en dehors de tout diff&
rend actuellement nd ? Alors, comme la question est ensuite suscep-
tible d'8tre judiciairement posse devant la Cour, . . . il importe que
la Cour se forme de telle mani re que la solution donne in abstracto
sur la question thdorique ne restreigne pas son libre pouvoir de sta-
tuer, lorsque le probkme reviendra devant elle ... dans une espce
concrete .... Pour 6viter de mettre la Cour dans l'obligation de se
contredire ou de se rdpdter, il importe de la constituer d'une mania-
re diffdrente, et, pour cela, de la r~duire, pour l'exercice de cette
attribution consultative, i quelques-uns seulement de ses membres,
3 1 5, suivant l'estimation de son r~glement intdrieur.
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Mais il peut arriver que le diffdrend renvoy6, soit par le Con-
seil, soit par I'Assemblde, ait le caractire d'un vdritable litige, parce
qu'il s'agit d'un diffrend actuellement n&. Ce diffdrend n'est pas
soumis par les parties l'arbitrage, soit de la Cour, soit de tout autre
mode de justice internationale, mais, cependant, il prdsente un ca-
ractre tel que sa solution par la voie judiciaire internationale est,
incontestablement, la meilleure. Il se peut m~me qu'il s'agisse d'une
affaire qui prdsente, de sa nature, le caract~re d'ordre juridique qui
ddtermine le recours l'arbitrage, mais que les parties, d'un com-
mun accord, s'entendent pour [la] transfdrer de la procedure judi-
ciaire qui, naturellement, lui convient, h la procddure conciliatrice
... Dans ce cas, il importe que le Conseil puisse lui restituer sa v6-
ritable nature, en [1a] renvoyant la Cour. Sans doute celle-ci ne
peut Etre judiciairement saisie que par les parties, non par le Conseil
ni l'Assemblde. Mais, si les parties ont ddcidd de saisir le Conseil ou
l'Assemblde, elles n'ont pas s'tonner que la Cour puisse connaltre
de I'affaire sur renvoi du Conseil ou de l'Assemblke. Cela ne don-
nera pas i l'avis de la Cour force de chose jugde obligatoire entre les
deux parties. Mais la ddcision de la Cour n'en aura pas moins la valeur
morale qui s'attache tous ses arr~ts et, si le Conseil ou l'Assemblde
se l'approprient, elle aura sur l'opinion publique le m~me heureux ef-
fet. D~s l'instant qu'il s'agit d'un diffdrend actuellement n6, la Cour
devra donc statuer de la m~me mani~re que s'il s'agissait d'un litige
portd devant elle, c'est-i-dire en laissant monter, la demande des
parties, un juge de leur nationalit6 sur le si~ge, et en permettant aux
parties de faire valoir les preuves et moyens de la m~me maniere que
dans une affaire portde directement devant elle par les plaideurs u

6 .

La Troisi~me Commission de l'Assemblde de la Socidtd des Nations fut
d'avis, comme le Comit6 consultatif de juristes, que le droit d'ester enjustice
devant la Cour devait 8tre reconnu aux seuls Ltats.

En revanche, pour ce qui est de la procddure consultative, la Sous-Com-
mission de la Troisiime Commission ddcida de rejeter un amendement de

'Argentine tendant autoriser tous les , Gouvernements des stats formant
la Socidt des Nations , i demander des avis consultatifs la Cour. I fut no-
tamment observd que cet amendement,, aurait pour effet d'introduire par un
chemin ddtourn6 la juridiction obligatoire sur citation unilatdrale ,7. La

6 Ibid., p. 730 et 731.
7 Voir Documents relatifi aux mesuresprisespar le Conseilde la Socit des Nations, aux termes

de lArticle 14du Pacte, et h I'adoptionpar lAssemblie du Statut de la Courpermanente, p. 68, 146
et 156 (sir Cecil Hurst).
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Sous-Commission dcarta en outre un amendement du Bureau international

du Travail visant permettre au Conseil d'administration du Bureau et la

Confdrence gdndrale du Travail de solliciter de tels avis8 . La Sous-Commission

expliqua dans son rapport k l'Assemblde que ces amendements, s'ils 6taient

acceptds, v impliqueraient une extension sensible des devoirs des membres de

la Cour et pourraient entrainer des consequences d'une port~e difficile cal-

culer d'avance ),9.

Par ailleurs, on s'interrogea, au sein de la Sous-Commission, sur la possi-

bilitd, dans la pratique, d'op~rer la distinction entre , points - et , diffdrends .

sur lesquels un avis consultatif pourrait 8tre demandd la Cour; et l'on fit re-

marquer qu'en tout dtat de cause ( le point de droit dans la question soumise

la Cour ne serait jamais identiquement de m~me nature que le diffdrend sou-

mis au Conseil, mais aurait un caract~re plus thdorique et plus gdndral 10.

Dans son rapport, la Sous-Commission releva que cette distinction paraissait
,, peu nette >> et 6tait susceptible de ( donner lieu t des difficultds pratiques .
Elle souligna aussi que tous les avis, quel que soit leur objet, devaient ( tre

donnds avec le m~me quorum )> que celui requis en mati~re contentieuse. Es-

timant au demeurant que le projet , entrait cet 6gard dans des ddtails qui
concernaient plut6t le r~glement intdrieur de la Cour ,, la Sous-Commission

proposa de supprimer rArticle 36 du Comitd consultatif de juristes1 1. C'est
ainsi que le Statut de la Cour permanente de justice internationale adopt6 en

1920 ne comprenait aucune disposition relative aux avis consultatifs.

D~s 1922, la Cour s'interrogea donc sur la manikre dont il convenait
qu'elle donne effet, le cas dchdant, k l'Article 14 du Pacte dans son R~gle-

ment. Elle fut d'avis que le R~glement devait se contenter d'organiser la pro-

cddure en mati~re consultative, tout en 6vitant d'interprdter le Pacte sur des

questions de fond telle que celle de savoir si la Cour pouvait refuser de don-
ner un avis; pareille question appelait, selon la Cour, une rdponse qui, dans

chaque cas, dpendrait de toutes les circonstances pertinentes12 . Le R~gle-
ment originel, adoptd en 1922, comportait quatre articles relatifs la procd-

dure consultative (Articles 71 t 74); l'Article 71 prdcisait notamment que les

avis seraient 6mis v apr~s ddlibdration par la Cour en sdance plkni~re ),.
En 1926 il fut suggdrd de consigner dans le R~glement la pratique suivie

jusque-lh par la Cour et consistant assimiler autant que possible la proc-
dure consultative la procddure contentieuse 13 . II fut rappeld, h cette occa-

sion, qu'une demande d'avis pouvait avoir trait un diffdrend actuellement

8 Idem, p. 79 et 156.

9 Ibid., p. 211.
10 Ibid., p. 146 (M. Ricci Busatti).
11 Ibid., p. 211.
12 Voir Cour permanente de Justice internationale (CPJI), s6rie D, n* 2, p. 98 et 161.
13 Voir CPJI, sdrie D, n* 2, Addendum, p. 315 et 316, projet d'Artide 73, paragraphe 3.
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nd. Toutefois, tout en reconnaissant que Ic projet prdsent6 codifiait fid~le-

ment la pratique, la Cour n'estima pas opportun de le retenir 14 . En 1927, la
Cour r~visa I'Article 71 de son R glement aux fins de permettre I'application
de IArticle 31 de son Statut - affdrent la ddsignation de juges ad hoc -
aux cas oli un avis serait demand6 v sur une question relative k un diffdrend
actuellement n6 entre deux ou plusieurs P-tats ou Membres de la Socit6 des
Nations ). Dans son rapport de septembre 1927, le Comit6 de trois juges qui
avait t6 charg6 d'6tudier la question alla tr6s loin dans I'assimilation de la
procddure consultative k la procddure contentieuse; il s'exprima notamment
comme suit:

,, Le Statut ne mentionne pas les avis consultatifs, mais laisse k
la Cour Ic soin de r gler enti~rement sa procedure en cette mati~re.
La Cour, dans 'exercice de ses pouvoirs, a ddlibr6ment et inten-
tionnellement assimild la procedure consultative k la procedure
contentieuse; et les rdsultats obtenus ont abondamment justifid cet-
te attitude. Le prestige dont peut jouir la Cour actuellement, en
tant que tribunal judiciaire, est dans une large mesure d6 k l'impor-
tance de son activitd consultative et k la fa~on judiciaire dont elle a
rdgl6 cette activit6. En rdalit6, lorsqu'en fait il se trouve des parties
en prdsence, il n'y a qu'une diffdrence purement nominale entre les

affaires contentieuses et les affaires consultatives. La diffdrence prin-
cipale rdside dans la faqon dont I'affaire est introduite devant la
Cour, et meme cette diffdrence peut virtuellement disparaitre, com-
me ce fut le cas dans I'affaire des ddcrets de naturalisation en Tunisie
et au Maroc. De la sorte, i'opinion selon laquelle les avis consulta-
tifs n'ont pas force obligatoire est plut6t thdorique que rdelle

Enfin, si I'acc~s la procddure consultative organisd par le Pacte dtait as-
sez restrictif, en revanche, le R~glement, k partir de 1926, ouvrit largement
la participation k la procddure stricto sensu aux Etats, aux Membres de la So-
cidte des Nations et aux ,( organisations internationales ,,, en leur permettant

de prdsenter des exposds dcrits et/ou oraux (Article 73).

Eu 6gard leur importance, Ics dispositions rdglementaires concernant
la procddure consultative furent transfdrdes en substance dans le Statut rdvis6
de la Cour permanente, entrd en vigueur en 1936. 1Article 68 de ce Statut
consacrait entre autres le principe selon lequel la Cour s'inspirerait ,, dans
l'exercice de ses attributions consultatives, des dispositions organisant la pro-
cddure contentieuse ,, dans la mesure oii elle les reconnaitrait applicables.

14 Ibid., p. 225 228.
15 CPJI, s6rie E, n' 4, p. 72.
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ParalUlement fut introduit dans le R~glement rdvisd de 1936 un nouvel Ar-

ticle 82 aux termes duquel la Court devait s'inspirer des dispositions de ce
R~glement relatives t la procddure contentieuse - dans la mesure ot elle les

reconnalt applicables, selon que l'avis consultatif demand6 la Cour porte sur
un <( diffdrend ou un v point >), aux termes de l'Article 14 du Pacte de la
Soci&t des Nations ,. Le nouvel Article 83 du R~glement rdvisd traitait pour
sa part, en des termes ldg&ement amend&s, de I'application de l'Article 31 du
Statut (juges ad hoc) aux 6ventualitds dans lesquelles une procddure consul-
tative eflt concernd (, un diff~rend actuellement nd entre deux ou plusieurs
Membres de la Soci&d des Nations, ou ttats >.

2. La pratique

La Cour permanente de justice internationale a eu une activitd consultative
particuli~rement fdconde : en 19 ans, entre 1922 et 1940, elle a donnd pas
moins de 27 avis consultatifs. Nombre d'entre eux ont eu un impact direct
et d~cisif sur la solution de diffdrends actuellement ns. Il est vrai que les tex-
tes auxquels on vient de se rdfkrer visaient expressdment une telle dventualitd
et apparaissaient, tant dans leur lettre que dans leur esprit, comme porteurs
de tels (, effets pacificateurs ,. II convient 6galement de ne pas perdre de vue
que ces textes s'inscrivaient eux-m~mes dans un contexte tout i fait original :
celui des responsabilitds spdcifiques confides la future Cour par les trait&s
de paix, dans le cadre du r~glement global intervenu i l'issue de la premiere
guerre mondiale.

L'ltat est demeurd le protagoniste essentiel des procedures engag~es de-
vant la Cour permanente, et la procedure consultative ne fait pas exception

cette constatation. Les 28 requ~tes pour avis consultatifs dont la Cour a &6
saisie ont toutes dmand du Conseil de la Soci& des Nations (aucune de l'As-
sembke). Bien plus, si un certain nombre de ces requ~tes, quoiqu'int&essant
directement des ltats, ont dtd considdrdes comme trouvant ( leur origine
proprement parler dans le Conseil m~me ,16, un nombre plus important en-
core d'entre elles ont dtd reconnues comme prdsentes t l'instigation ou
la demande d'un ltat ou d'un organisme international )17. S'agissant des re-
qu~tes prdsent~es la demande d'un (( organisme international 0, il y a lieu
de prdciser en outre que seul l'un de ces e organismes &ait une v&itable or-
ganisation internationale - l'Organisation internationale du Travail (OIT),
les trois autres &ant la confdrence des ambassadeurs et deux commissions
mixtes (la commission mixte gr~co-turque pour 'dchange des populations

16 Le dernier rapport annuel de la Cour permanente en recense 12; voir CPJI, s&ie E, n' 16,

p. 51 et 52.
17 Seize, d'apr~s le m~me rapport, ibid.



LES RESSOURCES OFFERTEs-MOHAMMED BEDJAOuI

grecques et turques et la commission grdco-bulgare d'6migration). Or, des six

requtes prdsent&s par le Conseil i la demande de l'OIT, deux le furent en

r~alit6 la demande expresse d'un tat Membre (la France) 18; par ailleurs, les
requftes prdsentdes k la demande des commissions mixtes prdcitdes le furent
avec 'accord formel des P-tats concern~s1 9 . La requ&e pour avis consultatif

affdrente k la Comptence de la Commission europiene du Danube fut prdsentde
par le Conseil de la Socit des Nations la demande de diffdrents Ltats
si~geant la Commission (France, Grande-Bretagne, Italie et Roumanie).

Si des tats ddterminds ont donc, dans la plupart des cas, directement
td, comme tels, l'origine des demandes d'avis consultatifs soumises la

Cour permanente, i importe aussi de souligner qu'un peu plus des deux tiers
des avis donnds par cette Cour ont concern6 des diffdrends actuellement nds,
et que la grande majorit6 d'entre eux avaient trait k un diffdrend entre Ltats.

Le Conseil de la Socid des Nations, organe requdrant, a invariablement
accept6 l'avis donn6 par la Cour, gdndralement au terme d'un bref ddbat, soit
en I'- adoptant (avis sollicit6 par le Conseil proprio motu), soit en ,, prenant
acte )) et/ou en le , communiquant o l'entit6 directement int~ressde (avis
sollicit6 par le Conseil la demande d'un Ltat ou d'un , organisme internatio-
nal ))). I1 est fr~quemment arriv6 que la rdsolution pertinente exprime la haute
valeur attribude par le Conseil l'avis de la Cour20 , voire la reconnaissance

par le Conseil de son effet ddcisif au regard de la question pos6e2 1 . A de nom-
breuses reprises, le Conseil a en outre indiqu6 aux intdressds les mesures s'im-

22posant la suite de l'avis , ou a constatd ,, avec satisfaction ,, que ces mesures
6taient en voie d'etre prises ou l'avaient ddj dtd23 . Dans un seul cas, celui des
Dicrets de nationalitdpromulguis en Tunisie et au Maroc, le Conseil n'a pas
rdagi la reception de I'avis de la Cour : mais en I'espce les deux P-tats con-
cern6s (la France et la Grande-Bretagne) avaient pris 'engagement, sous les
auspices du Conseil lui-meme, de donner suite l'avis qui serait 6mis24 .

Les avis consultatifs de la Cour permanente ont en outre, dans la toute
grande majorit des cas, dt immddiatement acceptds par les ltats intdressds.

18 Voir Compitence de l'OIT pour la riglementation internationale des conditions du travail

des personnes emplayies dans l'agriculture et Compitence de l'OITpour l'examen depropositions ten-
dant h organiser et h divelopper les moyens de production agricole.

19 Voir Interpritation de l'accord grico-turc du 1' dcembre 1926 (protocolefinal article IV)
et , Communauts * grdco-bulgares.

20 Voir, par exemple, , lchange des populations grecques et turques, , Socift6 des Nations,
Journal officiel (1925), p. 441.

21 Voir, par exemple, a Accs et stationnement des navires de guerre polonais dans le port
de Dantzig ., Socite des Nations, Journal officiel (1932), p. 4 8 9 .

22 Voir, par exemple, , Colons allemands en Pologne ,, Soci~te des Nations, Journal officiel
(1923),p. 1333.

Voir, par exemple, a Comparibilit6 de certains d~crets-lois dantzikois avec la constitution
de la Ville libre *, Socidte des Nations, Journal officiel (1936), p. 124.

24 Voir rsolution du 4 octobre 1922, CPJI, sdrie B, n' 4, p. 8.
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Cette acceptation s'est manifest~e de diff~rentes mani~res, selon les circons-
tances (de faqon implicite ou expresse, par la voie d'une ou de plusieurs d6-
clarations sdpardes ou conjointes, faites avant meme ou apris l'adoption de
l'avis par le Conseil, dans le cadre d'un d~bat ou hors d~bat, etc.); elle a ndan-
moins toujours dt 'expression de la valeur 6minente que les l~tats comme le
Conseil de la Socitd des Nations reconnaissaient aux prononcs de la Cour.
Dans une seule circonstance l'avis de la Cour a suscitd l'opposition formelle
d'un ttat directement concern6 : la Turquie a rejet6 l'avis donn6 par ]a Cour
dans l'affaire de l 'Interpritation de I'article 3, paragraphe 2, du traiti de Lau-
sanne (affaire dite de v Mossoul ,); cet Vtat, qui s'tait 6lev6, ds l'origine,
contre la demande d'avis, estimait en outre ne pas avoir pu exposer ses theses
sur pied d'dgalitd avec I'autre ttat intdressd (la Grande-Bretagne) 2 5. Dans
quelques autres cas, l'avis de la Cour, sans provoquer d'opgosition vdritable
d'un ttat, a neanmoins appeld certaines rdserves de sa part2 ; iI est egalement
arrivd que des ttats, tout en acceptant l'avis de la Cour, soient en ddsaccord
sur l'interprdtation donner certains de ses motifs2 7 . Mais dans aucune des
situations susmentionndes (pas m~me dans celle de l'avis sur la question de
o Mossoul ,,), l'autorit6 du prononcd de la Cour en tant que ddclaration ob-
jective du droit n'a dtd mise en cause; bien plus, dans tous les cas, l'avis a pes6
sur la solution finalement intervenue. On rappelera aussi que, dans certaines
circonstances, des ttats se sont engagds par avance, au cours des ddibdrations
du Conseil prdcddant l'adoption de la requte2 8 , ou ultdrieurement2 9 , i ac-
cepter l'avis de la Cour. Les ttats concerns tinrent parole.

Enfin, il convient d'ajouter que les avis consultatifs concernant I'OIT
ont dtd adoptds par l'organisation.

3. Bilan

Les auteurs du Pacte de la Socidtd des Nations, en autorisant la Cour perma-
nente de justice internationale donner un avis sur tout ", diffdrend o ou tout
v point s, la requite du Conseil ou de l'Assemblde de la Socit, avaient en-
tendu aider ces organes dans I'accomplissement de leur tache en leur permet-
tant, le cas 6chdant, de demander la Cour qu'elle se prononce sur certains

25 Voir Socite des Nations, Journal officiel(1926), p. 121 et suiv.
26 Voir Colons allemands en Pologne: refus du repr6sentant polonais d'engager son Gouver-

nement en acceptant l'avis de la Cour lots de I'examen de celui-ci par le Conseil; Acquisition de
1a nationalitipolonaise: abstention du repr6sentant polonais lors du vote, par le Conseil, de la r6-
solution adoptant l'avis; Comphtence de la Commission europienne du Danube : refus de la Rou-
manie de considdrer l'avis comme destind a rdsoudre directement le diffdrend.

27 Voir, par exemple, x Service postal polonais i Dantzig ,,, Socidte des Nations, Journal
officiel(1925), p. 884 887 et 1371 1377.2 Voir Dicrets de nationalitipromulguis en Tunisie et au Maroc, ci-dessus, par. 11.

29 Voir Comptence des tribunaux de Dantzig.
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problkmes juridiques se posant soit dans le cadre de diff~rends sp&ifiques qui
leur seraient soumis, soit dans tout autre cadre. La fonction consultative de
la Cour permanente apparait avoir pleinement rdpondu aux attentes : non
seulement elle a grandement facilitd le travail du Conseil de la Soci&d des
Nations et le fonctionnement d'autres institutions, mais elle s'est avdrde 8tre,
comme telle, un instrument particulirement efficace de r~glement pacifique
des diff~rends. Ainsi que le notait un dminent auteur, devenu plus tard mem-
bre de la Cour :

( En regard des apprehensions qu'a soulev&s la fonction con-
sultative, il faut placer les services consid&ables qu'elle a rendus jus-
qu'i present la solution des diffdrends internationaux. Iavis
6claire le Conseil sur les aspects juridiques du diff~rend; il a ce pr6-
cieux avantage de permettre d'isoler tr~s opportundment les aspects
juridiques d'un diffdrend de ses aspects politiques. Ce travail de cla-
rification a &6 utile tout la fois au Conseil demandeur la requ&e
d'avis et aux 11tats qui s'y trouvaient intdress&s. Le prestige consid6-
table de la Cour a permis au Conseil d'asseoir le plus souvent ses re-
commandations sur la base d'une opinion dont l'autorit6 juridique
s'impose tous o30

L'exercice, par la Cour permanente, de sa fonction consultative, lui a
aussi permis, en dpit du caractre souvent ponctuel et concret des questions
qui lui 6taient pos~es, d'apporter une contribution exemplaire au ddveloppe-
ment du droit international de l'entre-deux-guerres et de parfaire ainsi son
oeuvre , pacificatrice o. Qu'il suffise ici de rappeler, parmi bien d'autres exem-
pies, les importants dicta de la Cour en mati~re d'interpr~tation des traitds3 1 ,
de competence nationale3 2 , de statut de certaines entit&s quasi-6tatiques
(Dantzig) ou encore de droit des organisations internationales. La Cour per-
manente elle-m~me s'est d'ailleurs fr~quemment rdfdr& i ses avis dans des
ddcisions ultdrieures, y compris des arr&s.

Enfin, dans ses avis, la Cour permanente a 6galement eu l'occasion de
dgager un certain nombre de r~gles fondamentales au regard de I'exercice de
sa fonction consultative : caract~re judicaire de cette fonction3 3 ; droit pour

30 Ch. De Visscher, 4 Les avis consultatifs de la Cour permanente de Justice internatio-

nale *, RCADI (1929), I, P. 61.
31 Voir, par exemple, Acquisition de la nationalitipolonaise, CPJI, sdrie B, n' 7, p. 20; Ser-

vice postalpolonais A Dantzig, CPJI, sdrie B, n* 11, p. 39.
32 Voir, par exemple, Ddcrets de nationalitdpromulguis en Tunisie et au Maroc, CPJI, s~rie

B, n° 4, p. 2 3  26.
33 Voir, par exemple, Compeftence de !'OIT pour rdglementer accessoirement le travail person-

neldupatron, CPJI, sdrie B, n' 13, p. 23.
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la Cour de refuser de donner un avis34 ; compdtence de la Cour et acc~s la

proc6dure consultative 35 ; interpr6tation de la requite pour avis consulta-

tif 36; proc6dure consultative et administration des preuves 37, etc.

B. La Cour internationale de Justice

1. Les textes

I1 y a tout d'abord lieu de rappeler que les r6dacteurs du Statut de la pr~sente
Cour ont globalement entendu s'en tenir, en ce qui concerne l'acc~s i celle-
ci, l'approche classique adopt&e en 1920 : seuls les ltats, sujets traditionnels

de l'ordre juridique international, devaient avoir pleine capacit6 sur le plan
proc6dural et, par consequent, 6tre admis participer une procedure con-
tentieuse devant la Cour comme parties originaires ou comme interve-
nants3 8 . Si quelques propositions tendant donner competence la Cour
pour connaitre au contentieux de diff~rends auxquels des organisations eus-
sent t6 parties ont ainsi td 6cartdes, l'6mergence progressive des organisa-
tions internationales comme sujets de droit international leur valut
ndanmoins de se voir attribuer une facult6 de participation indirecte la pro-
cedure contentieuse entre ltats dans certaines circonstances3 9 .

Paralklement, et en d6pit du bilan tr~s positif de la procddure consulta-
tive dans l'entre-deux-guerres, on commenqa par s'interroger sur I'opportu-
nitd de son maintien dans le cadre du nouveau Statut. Cette question fut en
effet d'emble soulev6e au sein du Comit6 interalli6 officieux r6uni i Lon-
dres, en 1943. Certains membres du Comit6 estimaient que la compdtence
consultative n'6tait pas compatible avec la fonction judiciaire qui consistait
exclusivement trancher des diff6rends; ils craignaient qu'une telle comp-
tence n'amene la Cour se pencher sur des questions essentiellement politi-
ques et ne soit utilisde pour 6viter le r~glement d~finitif de certains litiges.
D'autres membres au contraire 6taient d'avis, h la lumi~re des services 6mi-
nents que la procddure consultative avait rendus h l'6poque de la Cour per-
manente, que cette procedure devait tre non seulement maintenue, mais
meme dlargie : elle leur paraissait essentielle aussi bien du point de vue du
bon fonctionnement de la future organisation internationale g~ndrale que de

34 Voir Statutde la Cardie orientale, CPJI, srie B, n* 5, p. 27 et 28.
35 Voir, par exemple, Interpritation de l'Accord grdco-bulgare du 9 dicembre 1927, CPJI, sdrie

A/B, n* 45, p. 86 et 87.
36 Voir, par exemple, Interpritation de lAccord grico-turc du ler dicembre 1926 (protocolefi-

na, article IV), CPJI, sdrie B, no 16, p. 14.
37 Voir, par exemple, Statut de la Carilie orientale, loc. cit.; Compitence de la Commission

europienne du Danube, CPJI, sdrie B, no 14, p. 46.
38 Voir le paragraphe 1 de l'Article 34 ainsi que les Articles 62 et 63 du Statut.
39 Voir les paragraphes 2 et 3 de I'Article 34 du Statut.
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celui de la prdvention ou du r~glement , amical ), des diffdrends. Cette der-

niire tendance, finalement, 'emporta. Sur cette base, le Comitd proposa que
l'acc~s i la procddure consultative soit ouvert non seulement aux organes de
la future organisation gdnerale, mais aussi d'autres , associations d'ltats ),
telles OIT ou l'Union postale universelle (UPU), et mime aux ltats - vu

l'immense avantage que ceux-ci pourraient en retirer dans leurs relations mu-
tuelles - pourvu qu'ils agissent de concert. Le Comit6 soulignait i cet dgard
qu'il convenait d'exclure toute requite individuelle d'un ltat qui lui permet-
trait, vu 'autoritd des prononcds de la Cour, d'imposer au reste du monde
une sorte de compdtence obligatoire40 .

Les propositions relatives l'tablissement d'une organisation interna-

tionale gdndrale, publides Dumbarton Oaks en octobre 1944, prdvoyaient
cependant seulement, quant i elles, le droit pour le Conseil de sdcurit6 de sai-
sir la future Cour de demandes d'avis portant sur des questions juridiques re-
latives i des diffdrends qui n'auraient pas dt soumis la Cour, au
contentieux, par les ltats directement intdressds. La fonction consultative
semblait ainsi devoir se limiter 2 Etre utilisde dans le contexte spdcifique des
mesures prises pour assurer le maintien de la paix et de la sdcuritd internatio-
nales4 1 .

Le Comitd de juristes de Washington estima qu'il appartenait la Charte
de ddterminer les organes qui devaient 8tre autoris6s adresser a la Cour des
requftes pour avis consultatif; il suggdra toutefois que tel soit le cas, non seu-
lement du Conseil de sdcuritd, mais aussi de rAssemblde gdndrale, tout en re-
jetant l'idde d'un acc~s cette procddure pour d'autres organisations

internationales ou, afortiori, pour des ftats42 . Diverses propositions avaient
en effet dtd faites en vue d'dlargir l'acc~s ii la procddure consultative aux or-
ganisations intergouvernementales et, dans une certaine mesure, aux P-tats. I1
convient de mentionner en particulier, cet dgard, les propositions faites par
le Royaume-Uni de Grande-Bretagne et d'Irlande du Nord, qui reprenaient
en substance celles du Comitd interallid officieux de Londres4 3 . Il faut rap-
peler 6galement les propositions faites par le Venezuela, qui prdvoyaient par
ailleurs que , on pertinent points arising in political conflicts, provision
should be made to make obligatory the procedure of petitioning the opinion
of the Court , et qui insistaient sur la ndcessitd ,, to extend the opportunity

for petitioning and for giving advisory opinions in that sphere of action in

40 Voir Report of the Informal Inter-Allied Committee on the Future of the Permanent Court

of International Justice (1944), par. 65 , 74.
41 Voir le texte des propositions dans Ruth B. Russell, A History of the United Nations Char-

ter: the Role of the United States, 1940-1945, Washington, D.C. (1958), spdc. p. 1023 et 1024.
42 Voir United Nations Conference on International Organization, vol. 14, p. 884.

" Ibid., p. 319.
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which the judicial activity of the Court is the smallest 44. Ces propositions
furent ddfendues par leurs auteurs au cours de la discussion. Elles furent
notamment combattues par le membre sovidtique qui, s'agissant d'un 6ven-
tuel acc~s des ttats t la procddure consultative, souligna :

( If such a rule were established, there would be danger that
the Court would be overloaded by individual applications and
would scatter its efforts on minor matters. The function of the
Court is not to play the part of a general advisor. The possibility of
applying to the Court through the General Assembly would be
open to individual States. If they were permitted to apply directly
to the Court on important matters, the procedure for dealing with
international disputes outlined in Chapter VIII of the Dumbarton
Oaks proposals might be endangered and the whole of the Security
Council and the General Assembly hampered 45.

Le membre grec indiqua pour sa part que si les ttats dtaient exclus de la pro-
cddure consultative, les organisations internationales devaient l'8tre aussi, ex-
pliquant que :

(( The Court's advisory opinions were in effect judgments
anyway, since they had always been carried out, and hence the ju-
risdiction to render them should be restricted )46.

Quant au President, il fit observer, apr~s que divers membres du Comit6 eus-
sent plaidd en faveur d'un acc~s la procddure consultative des futures insti-
tutions spdcialisdes, que l'on ignorait encore quelles organisations seraient
crd6es; et il insista sur le contraste qu'il y aurait entre ' the orderly procedure
of going through the Assembly )) et v the confusion and crowding of dockets
which might result from direct requests to the Court ,47. Finalement, un
vote formel intervint sur la seule question des organisations internationales,
qui furent exclues de la procddure consultative par 16 voix contre 4.

A San Francisco, le Comit IV/1 reprit l'idde de confdrer l'Assemble
gdndrale et au Conseil de sdcuritd le droit de prdsenter des demandes d'avis i
la Cour, sur (( toute question juridique 48. Pour ce qui est des organisations
tierces, le Comitd se montra finalement plus ouvert que le Comit6 de juristes,

44 Ibid., p. 373.
"5 Ibid., p. 181.
46 Ibid., p. 182.
47 Ibid., p. 183.
48 Voir United Nations Conference on International Organization, vol. 13, p. 243 et 420;

p. 430, art. 68.
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mais ndanmoins riticent i leur octroyer un accks gdn6ral i la procddure con-

sultative. II ddcida d'une part d'insdrer rArticle 65 du Statut une disposition
qui renverrait la Charte pour ce qui est de la ddtermination des , organes ou
institutions ) autorisds 1 saisir la Cour d'une demande d'avis4 9 et suggdra,

d'autre part, en s'inspirant d'une proposition faite par le Royaume-Uni, v que
la Charte habilite I'Assemblde gdndrale autoriser les organes de l'Organisa-
tion et les organismes spdcialisds relids cette derni~re demander des avis
consultatifs sur les uestions juridiques qui pourraient se poser dans le domaine
de leurs activits , . On ajoutera que le Comitd IV/1 avait au demeurant re-
jet6 une nouvelle proposition tendant k octroyer (, deux ou plusieurs tats
agissant en commun ,, le pouvoir de demander des avis la Cour 51 .

C'est ainsi que IArticle 96 de la Charte dispose

((Article 96

1. L'Assemblde gdndrale ou le Conseil de sdcuritd peut deman-

der i la Cour internationale de Justice un avis consultatif sur toute
question j uridique.

2. Tous autres organes de I'Organisation et institutions spdcia-
lisdes qui peuvent, un moment quelconque, recevoir de l'Assem-
bie gdndrale une autorisation i cet effet ont 6galement le droit de
demander la Cour des avis consultatifs sur des questions juri-
diques qui se poseraient dans le cadre de leur activit6. ,

Par ailleurs, le paragraphe 1 er de I'Article 65 du Statut se lit comme suit:

( Article 65

1. La Cour peut donner un avis consultatif sur toute question
juridique, t la demande de tout organe ou institution qui aura dt
autoris6 par la Charte des Nations Unies, ou conformdment ses
dispositions, i demander cet avis ,,.

La comparaison de ces textes avec ceux qui rdgissaient l'activitd consul-
tative de la Cour permanente appellent quelques remarques. Ratione perso-

nae, il apparait que 'accs la procddure consultative est, sous 'empire de la
Charte, plus largement ouvert que sous celui du Pacte de la Soci&d des Na-
tions, puisque tous les organes de l'Organisation et toutes les organisations

du syt~me des Nations Unies ont ddsormais vocation pouvoir demander des

49 Ibid., p. 244 et 447.

50 Ibid., p. 303 et 420; cf. p. 430, art. 68.

51 Ibid., p. 238.
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avis la Cour : pour y 8tre effectivement admis, il suffit d'une autorisation
de l'Assemblde gdn~rale et la pratique semble avoir montr qu'une telle
autorisation, lorsque formellement sollicit~e, n'a jamais t6 refus~e. La corn-

paraison doit toutefois 6tre quelque peu relativisde eu 6gard au nombre res-

treint d'organes que comptait la Socidt6 des Nations, ainsi qu'au nombre

limitd d'organisations internationales - et plus encore d'organisations
,< universelles )> - qui existaient en 1920. La formule du Pacte ne semble
gu~re, en rdalit6, avoir priv6 d'acc~s la procedure consultative beaucoup
d'organes ou institutions susceptibles, l'6poque, de profiter utilement de
l'avis de la Cour permanente (h l'exception, peut-6tre, de 'OIT); bien plus,
comme on l'a vu, le Conseil de la Socit6 des Nations a invariablement sou-
mis la Cour les questions que des organisations non autorisdes le faire sou-
haitaient lui poser. I1 convient au demeurant de constater que la d~finition
retenue par la Charte exclut elle-meme, potentiellement, certaines organisa-
tions qui pourraient aujourd'hui dprouver le besoin de consulter la Cour -
en particulier les organisations rdgionales, auxquelles la Charte reconnait un
r6le important en mati~re de maintien de la paix; mais ici non plus, on ne
peut perdre de vue que rares sont celles de ces organisations qui avaient une
existence effective en 1945. Enfin, il y a lieu d'ajouter que, comme cela avait
ddj td le cas du temps de la Cour permanente, le Statut de la Cour interna-
tionale de Justice a largement ouvert la participation la procedure stricto
sensu aux 19tats et aux o organisations internationales ,, en leur permettant de
prdsenter des exposes 6crits et/ou oraux (Article 66); le R~glement rdvis6 de
1978 prdcise d~sormais plus avant les conditions dans lesquelles des observa-
tions sur lesdits exposes peuvent 6tre reques (Article 105).

Ratione materiae, 'Article 96 de la Charte et I'Article 65 du Statut de la
Cour internationale de Justice ddfinissent de faqon la fois large et unique
l'objet des demandes d'avis qui peuvent 8tre adressdes i la Cour : lesdites de-
mandes doivent porter sur des , question(s) juridique(s) ) (( toute question
juridique ,, s'agissant du Conseil de sdcuritd et de l'Assemblde gdndrale, dont
la competence est gdndrale et, logiquement, (, des questions juridiques qui se
poseraient dans le cadre de leur activit6 , s'agissant des organes et institutions
plus ,, spkcialists >). Ces textes n'ont pas maintenu la distinction opr&e
l'Article 14 du Pacte entre ,, tout diff~rend >> et ( tout point o; mais 1'6quiva-
lence globale des deux formules ne parait pas devoir faire de doute. S'il ne
semble pas que cette diffdrence de formulation ait retenu l'attention des r6-
dacteurs de la Charte et du Statut, il est en revanche ind~niable que, ds les
travaux du Comit6 interalli6 officieux, la fonction consultative a &6 consid6-
rde comme un instrument efficace de prevention et de solution des diff6-
rends. I1 faut tenir pour acquis qu'une ,, question juridique ) peut erre pose

la Cour internationale de Justice concernant un diff~rend non encore ou
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dji cristallis6, qu'il oppose des ltats entre eux ou des &tats des organisa-
tions internationales. Les Articles 68 du Statut et 102 du R~glement de la
Cour le confirment : en vertu de ces dispositions, la Cour actuelle est tenue,
comme sa devancire, de s'inspirer, dans l'exercice de ses fonctions consulta-
tives, des dispositions du Statut et du R~glement en matkre contentieuse
,, dans la mesure oii elle les reconnalt applicables ,,; par ailleurs, le paragraphe
2 de l'Article 102 du R~glement lui fait obligation de rechercher, avant tout
si la demande d'avis consultatif a trait ou non une question juridique ac-
tuellement pendante entre deux ou plusieurs tats ,,, tandis que le paragra-
phe 3 du meme article confirme 'applicabilit6 de 'Article 31 du Statut,
relatif aux juges ad hoc, en pareille 6ventualit6.

On signalera enfin qu' diffdrents 6gards, les versions successives du R -
glement de la Cour internationale de Justice ont fait ceuvre d'innovation en
codifiant la pratique et en prcisant ainsi progressivement les conditions dans
lesquelles la Cour doit exercer son activit6 consultative : on se rdfdrera, par
exemple, aux dispositions concernant la procddure accdlrde (R~glement
de 1946, Article 82; R~glement de 1972, Article 87; R~glement de 1978, Ar-
ticle 103), les documents fournir par l'organe ou institution requ~rante
(R~glement de 1972, Article 88; R~glement de 1978, Article 104), les
((observations >, sur les o exposes , (R~glement de 1978, Article 105), la mise

la disposition du public du texte des exposes 6crits et documents y annexds
(R~glement de 1978, Article 106), ou encore le contenu des avis (R~glement
de 1978, Article 107).

2. La pratique

rAssemblde gdndrale a assez largement fait usage des pouvoirs qui lui ont dtd
confdrds par le paragraphe 2 de l'Article 96 de la Charte. Les organes et in-
stitutions qui peuvent actuellement demander un avis consultatif la Cour
sont au nombre de 22. Outre l'Assemblde gdndrale et le Conseil de sdcuritd,
quatre autres organes des Nations Unies ont dt autorisds la faire par des r-
solutions de l'Assemblde. Par ailleurs, 16 institutions spdcialisdes ou assimildes
sont ce jour habilitdes prdsenter des requites pour avis consultatif en vertu
d'accords concernant leurs relations avec I'ONU : les rdsolutions de l'Assem-
blWe gdndrale portant approbation des accords de liaison conferent simultan6-
ment I'autorisation visde IArticle 96 de la Charte. Force est cependant de
constater que cette extension <, potentielle ,, de la v compdtence consultative ,

de la Cour n'a pas trouvd d'dcho dans les faits. En pros d'un demi-si&le, la
Cour internationale de Justice n'a en effet donnd que 21 avis consultatifs,
deux nouvelles demandes dtant actuellement pendantes devant elle.

Eactivitd consultative de la Cour actuelle a donc sans aucun doute dt6,
ce jour, beaucoup moins intense que celle de sa devancikre. Mais la compa-
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raison est difficile, tant ses termes sont diffirents. Comme il a d~j td rap-

pel6, la Cour permanente s'6tait vu confier des responsabilit~s particulires

aux termes des Traits de paix de 1919-1920. Au demeurant, la socikt6 inter-

nationale de 1945 n'tait pas celle de 1920 et le contexte historique dans lequel

chacune d'elles a eu s'organiser dtait tr~s diffdrent; il en est rdsult6 des insti-

tutions dont la composition, les buts, les comp~tences, les moyens et les pro-

cddures divergeaient profonddment. A c6t6 de ces 616ments ( objectifs ,) il est

dgalement des facteurs v psychologiques qui peuvent expliquer, dans une cer-

taine mesure, le recours moins frdquent l Ia procedure consultative apr~s 1945.
Les m~mes dldments et facteurs expliquent sans doute aussi pourquoi, globale-
ment, la contribution de la Cour permanente au r~glement pacifique des dif-

fdrends par l'exercice de sa fonction consultative apparalt plus ( nettement ,

Pr~s des deux tiers des requetes pour avis soumises la Cour internatio-
nale de Justice ont 6mand de l'Assemble gdndrale; trois requites ont dmand
du Comitd de rdformation de jugements du Tribunal administratif des Na-
tions Unies, organe subsidiaire de l'Assemblde 52 ; une seule requite a 6mand

du Conseil de sdcuritd 53 et une seule du Conseil dconomique et social 54 ; et
seules quatre requites pour avis consultatif ont dmand d'institutions spdcia-
lisdes : deux de l'Organisation mondiale de la santd (OMS) 55 , une de l'Or-
ganisation des Nations Unies pour l'dducation, la science et la culture
(UNESCO)5 6 et une de l'Organisation maritime internationale (OMI) 57.

Si toute requete pour avis consultatif trouve en ddfinitive son origine
dans la ddmarche d'un ou de plusieurs Ltats, presque toujours elle-m~me
motivde par une divergence de vues entre eux sur un point quelconque, il ne
paralt en r~gle gdndrale pas possible, eu dgard la complexitd tant structurelle
que fonctionnelle des organes et institutions admis demander des avis en
application des dispositions de l'Article 96 de la Charte, d'isoler les ltats qui

auraient dtd les vdritables < demandeurs et " bdndficiaires , des avis de la
Cour internationale de Justice, comme on peut le faire s'agissant des requftes
soumises a la Cour permanente de Justice internationale. En raison des corn-

52 Voir Demande de riformation du jugement n* 158 du Tribunal administratif des Nations

Unies; Demande de reformation du jugement n * 273 du Tribunal administratif des Nations Unies,
CIJ Recuei 1982; et Demande de rformation du jugement n' 333 du Tribunal administratifdes
Nations Unies, C.I.J Recuei 1987

53 Voir Consdquences juridiques pour les ttats de la pre'sence continue de l'Aftique du Sud en
Namibie (Sud-Ouest afticain) nonobstant la risolution 276 (1970) du Conseilde sicuritd, CI.J Re-
cueil 1991.

54 Voir Applicabilitd de la section 22 de larticle VI de la Convention sur les privilges et im-
munitis des Nations Unies.

55 Voir Interprtation de l'accord du 25 mars 1951 entre I'OMS et l'Igypte et Liclite de luti-
lisation d'armes nucllaires par un Etat dans un conflit armi.

56 Voir jugements du Tribunal administratif de l'OITsur requites contre I'UNESCO.
57 Voir Composition du Comit de la sicurit maritime de l'Organisation intergouvernemen-

tale consultative de la navigation maritime.
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ptences particulikrement vastes et globales de l'Organisation des Nations
Unies (notamment dans le domaine du r~glement pacifique des diffdrends et
du maintien de la paix), i est de m~me beaucoup moins ais , dans le cas de

la Cour internationale de Justice, d'identifier les demandes d'avis qui
auraient eu trait un diffdrend entre tats et de les distinguer des demandes
de nature v constitutionnelle ,. En effet, il appert que, dans la rdalitd, nom-
breuses sont les demandes adresses la Cour actuelle qui avaient un rapport
direct avec un diff~rend concret impliquant un ou plusieurs Pstats, tout en re-
vetant un caract~re (, constitutionnel , inddniable. Dans certaines hypoth6-
ses, le diffdrend en question opposait des l.tats Membres5 8; dans d'autres, il
opposait 'Organisation i un tat Membre dans la ,, sphere interne o59 ou
dans la ,, sphere externe o60 des activitds de celle-ci; dans d'autres encore, il
opposait 'Organisation un F-tat tiers61 . Inversement, il est arrivd que des
demandes d'avis prdsentant un net caract~re , constitutionnel ,, aient eu pour
moteur une relle controverse entre ltats Membres, qui n'tait pas exclusive-
ment de nature institutionnelle 6 2 . Seule la demande affdrente i l'interprdta-
tion des traitis depaix conclus avec la Bulgarie, la Hongrie et la Roumanie parait
en ddfinitive avoir concern6 un diffdrend interdtatique en dehors de toute
preoccupation majeure d'ordre , constitutionnel ); et, i rautre extreme, seu-
les les demandes de reformation dejugements de tribunaux administratifi sem-
blent avoir t6 formuldes inddpendamment de toute controverse impliquant
directement des ltats.

Comme cela avait td le cas du Conseil de la Socidtd des Nations, les or-
ganes et institutions ayant sollicitd un avis de la prdsente Cour l'ont pleine-
ment adoptd, d~s son prononcd. Dans certains cas, cette adoption, tout en
6tant certaine, a d6 implicite6 3 ; la plupart du temps, toutefois, elle a dd ex-
plicite. Frdquemment, I'adoption de I'avis a dtd accompagne de l'indication

58 Voir Sahara occidental, C.IJ. Recuei 1975.
59 Voir les demandes affdrentes au Sud-Ouest africain.
60 Voir Interpretation de lAccord du 25 mars 1951 entre l'OMS et !'tgypte; Applicabiliti de

I'obligation d'arbitrage en vertu de la section 21 de l'Accord du 26juin 1947 relatifau si~ge de l'Or-
ganisation des Nations Unies; et Applicabilit de La section 22 de l'article VI de la Convention sur les
privilees et immunitis des Nations Unies.

6Voir Reparation des dommages subis au service des Nations Unies.
Voir, par exemple, Conditions de I'admission d'un ttat comme Membre des Nations Unies

(Article 4 de la Charte) et Certaines dipenses des Nations Unies (Article 17, paragraphe 2, de la
Chartd.Ct Voir, par exemple, Conditions de l'admission d'un t-tat comme Membre des Nations Unies
(Article 4 de la Charte), resolution 197 A (III) de l'Assemblke gdn~rale, en date du 8 ddcembre
1948; Rparation des dommages subis au service des Nations Unies, resolution 365 (IV) de l'Assem-
be g n&rale, en date du 1 " ddcembre 1949; et Compdtence de l'Assemblde gdneralepour l'admission
d'un Jtat aux Nations Unies, rdsolution 495 (V) de 'Assemblke gdndrale, en date du 4 ddcembre
1950.
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de mesures spdcifiques pro res lui donner effet 64 ; et/ou d'un appel formel

en respecter les termes6; il est m~me arriv6 que l'organe requ6rant con-

damne expressdment le refus par certains gouvernements de remplir leurs

obligations telles que confirmdes par l'avis de la Cour6 6 .

Bien qu'adopts par les organes et institutions requdrants, les avis de la
Cour internationale de Justice, contrairement i ceux de sa devanci~re, n'ont
pas toujours dchapp6 la critique, m8me lorsqu'ils ont t6 suivis d'effets im-

m6diate 67 . Dans certaines affaires, oii les enjeux o politiques )) dtaient parti-
culi~rement sensibles, les avis donn6s se sont mme heurtds l'opposition
ddterminde d'un ou de plusieurs 1tats directement concernds 6 8 ou ont fait de
la part de ceux-ci l'objet d'interprdtations divergentes 6 9 : dans un cas comme
dans 'autre, il en est rdsult6 que les avis de la Cour n'ont pas eu, au moins
court terme, les effets escomptds, meme si, en ralson de leur autoritd juridi-
que et morale, ils ont contribud apaiser la situation l'origine de la deman-
de, voire en prdvenir sa d6gradation, et s'ils ont toujours, en ddfinitive, pes6
d'un poids non ndgligeable sur les solutions intervenues plus long terme.
Les avis plus , techniques ,, paraissent quant a eux avoir dt d'emblde bien ac-
cueillis et avoir td ddcisifs au regard du r~glement des questions posdes 70 ;
cela est vrai, afortiori, des avis donnds dans le cadre de procddures de rdfor-
mation de jugements de tribunaux administratifs, qui, en vertu de disposi-

64 Voir, par exemple, Conditions de l'admission d'un ttat comme Membre des Nations Unies,

rdsolutions 197 A et B de I'Assemble g~n~rale, en date du 8 d~cembre 1948; Riparation des dom-
mages subis au service des Nations Unies, rdsolution 365(IV) de l'Assemble gdnrale, en date du
1 er ddcembre 1949; Riserves hlla Conventionpour laprvention et la ripression du crime deginocide,
resolution 598 (VI) de I'Assemble g~n~rale, en date du 12 janvier 1952; Composition du Comit
de sicurite maritime de l'Organisation intergouvernementale consultative de la navigation maritime,
rdsolution AOMCI A.21 (II) du 6 avril 1961.

65 Voir, par exemple, Statut international du Sud-Ouest africain, rdsolution 449 (V) de I'As-
semble gdndrale, en date du 13 ddcembre 1950; Consiquencesjuridiques pour les Etats de lapri-
sence continue de l'Afrique du Sud en Namibie (Sud-Ouest africain) nonobstant la rdsolution 276
(1970) du Conseil de sicuriti; rdsolution 301 (1971) du Conseil de sdcuritd en date du 20 octobre
1971 et rdsolution 2871 (XXVI) de I'Assemblke gdndrale, en date du 20 dcembre 1971; Inter-
pritation de l'Accord du 25 mars 1951 entre I'OMS et l't0gypte, rdsolution AOMS WHA 34.11 du
18 mai 1981; et Applicabilite de l'obligation d'arbitrage en vertu de la section 21 de lAccord du 26
juin 1947 relatif au Siege de l'Organisation des Nations Unies, rdsolution 42/232 de l'Assemblde
gdndrale, en date du 13 mai 1988.

66 Voir Interpritation des traitis depaix conclus avec la Bulgarie, La Hongrie et la Roumanie,
rdsolution 385 (V) de I'Assemblke gdndrale, en date du 3 novembre 1950.

67 Voir, par exemple, Reparation des dommages subis au service des Nations Unies.
68 Voir, par exemple, Interpretation des traitis depaix conclus avec la Bulgarie, la Hongrie et

la Roumanie; avis affdrents au Sud-Ouest africain; et Certaines dipenses des Nations Unies (Article
17, paragraphe 2, de la Charte); cf. Applicabilitide l'obligation d'arbitrage en vertu de la section 21
de l'Accord du 26juin 1947 relatif au Silge de l'Organisation des Nations Unies.

69 Voir Sahara occidental.
70 Voir, par exemple, Composition du Comitl de la sicuriti maritime de l'Organisation inter-

gouvernementale consultative de La navigation maritime et Interpritation de lAccord du 25 mars
1951 entre I'OMS et l'tgypte.
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dons particuli&res du statut de ces tribunaux71 , sont consid&s comme
a obligatoires ,.

3. Bilan

Les rlacteurs de la Charte et du Statut de la Cour nont pas entendu modi-
fier la nature de la fonction consultative qui avait idt exercee par la Cour per-
manente de justice internationale. Par ses avis, la Cour internationale de
Justice, comme sa devancikre, a faciliti le travail des organes et institutions
requ&ants en disant et en darifiant le droit, et ecle a apporte sa contribution
spdcifique a la solution pacifique de certains diffirends. Certes, les rsultats
de son activiti consultative paraissent moins * indiscutables - que ceux de
ractivit4 consultative de la Cour permanente. Mais, comme il a ddjh, LW sou-
lignht on ne peut itablir un bilan objectif de I'ceuvre de la Cour qu'en tenant
daiment compte du contexte rant relationnel qu'institutionnel dans Icquel
celle-ci a 4W appel&, op&er. Or, il ne fait pas de doute que la sock&t inter-
nationale au service de laquelle elle a 4t plac£ce &ait beaucoup plus hdt&o-
gine que la sociit internationale de 'entre-deux-guerres, facionnde par les
Trait& de paix de 1919-1920 et largement domin&e par l'Europe; bien plus,
cette h&&og~ndit6 s'est trouvi& exacerbe par des phinomines de crise aigUe
et de mutations radicales sans pr&idents : il n'est guere n&cessaire d'insister
sur I'impact considdrable qu'ont cu, sur Ic fonctionnement de l'Organisation
des Nations Unies et sur l'action de la Cour, les profondes divisions du mon-
de contemporain, stigmatis% d'abord par la guerre froide, puis par les ten-
sions Nord-Sud. I1 convient d'ajouter notamment i cela que le Conseil de la
Sod&d des Nations, qui s'employait toujours 1 rechercher l'accord unanime
de ses membres pour solliciter un avis de ia Cour permanente, drait i'organe
ezxutif d'une organisation I maints igards assez - legaliste -; le mdcanisme
de prise de d&isions au sei de I'ONU, marquE du sceau de la majorit6, est
infiniment plus complexe et I'emprise du politique, en particulier dans le do-
maine du r~gement pacifique des diff~rends et du maintien de la paix, s'y est
d'embl& aver& beaucoup plus ddterminante. Pour celui qui garde ces fac-
teurs l 'esprit, et qui prend vis--vis des avatars de chaque procdure consul-
tative les distances qui s'imposaient, le bilan de l'activit4 consultative de 6
Cour internationale de Justice, vu dans une perspective historique, n'apparait
pas aussi n6gatif qu'on a parfois pu le dire.

Au demeurant, comme sa devancike, la Cour actuelle a cu l'occasion, i
travers son activit6 consultative, d'apporter une contribution substantielle
raffirmation du r6le du droit dans les relations internationales, 1 la clarifica-

71 Voir v atu d. ibunaI adminisu'aifde ropnion in.n,.ao.A du Travail. amide
XII; staier du Tribunal administaifdes Nations Unies artide 11.
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tion de ce droit et son 6volution; elle a ainsi apport6 un concours suppl6-
mentaire, certes discret, mais durable, au maintien de la paix et au
ddveloppement des relations amicales entre les 9tats. I1 suffira h cet effet de
rappeler notamment les importants dicta que la Cour a formulas dans des
mati~res aussi diverses que le droit des trait~s72, le droit des organisations in-
ternationales73 , le droit de la dcolonisation74 , le droit territorial75 ou encore
le droit de la fonction publique internationale76. La Cour internationale de
Justice, comme la Cour permanente de justice internationale, s'est d'ailleurs
elle-meme, maintes reprises, rdfdre ses avis dans des d~cisions ult~rieures
(avis ou arrts).

Enfin la Cour, l'instar de sa devancire, a 6galement eu l'occasion, dans
ses avis, de ddvelopper le droit propre sa fonction consultative : caract~res et
effets des avis 77 ; compdtence de la Cour pour donner un avis et opportunit6 de
le faire78; composition de la Cour 79; questions de procedure 80 ; etc.

72 Voir, par exemple, Conditions de l'admission d'un ttat comme Membre des Nations Unies
(Article 4 de la Charte), C.IJ. Recueil 1948, p. 63; Compitence de l'Assemblde g-nralepour l'ad-
mission d'un tat aux Nations Unies, C.I.J. Recueil 1950, p. 8; et Riserves eh la Convention pour la
privention et la ripression du crime de ginocide, CI.J. Recued 1951, p. 21 et 22.

73 Voir, par exemple, Reparation des dommages subis au service des Nations Unies, C.I.J Recueil
1949, p. 178 . 183 et Certaines dpenses des Nations Unies, C.I.J. Recuei 1962, p. 167 et 168.

Voir, par exemple, Consiquences juridiques pour les Etats de laprsence continue de l'Afri-
que du Sud en Namibie (Sud-Ouest africain) nonobstant la risolution 276 (1970) du Conseil de si-
curiti, CIJ Recuei 1971, p. 31; et Sahara occidental, C.IJ. Recueil 1975, p. 31 i 33.

75 Sahara occidental, C.I.J. Recuei 1975, p. 38 40 et 42 . 49.
76 Voir, par exemple, Effits de jugements du Tribunal administratif des Nations Unies accordant

indemnit, CI.J. Recueil 1954, p. 51 156; Demande de reflrmation du jugement n ° 273 du Tribunal
administratifes Nations Unies, C.I.J. Recuei1 1982, p. 359 360, 363 et 364; et Demande de rifir-
mation du jugement n* 333 du Tribunal administratif des Nations Unies, C.I.J Recueil 1987, p. 63.

77 Voir, par exemple, Interpr tation des trais depaix conclus avec la Bulgarie, la Hongrie etLa Roumanie, C.I.J Recueil1950, p. 71; Jugements du Tribunal administratf de I'O.I. T sur requites

contre I'UNESCO, C..J. Recueil 1956, p. 84; Certaines depenses des Nations Unies (Article 17,paragraphe 2, de la Charte), CI. Recueil 1962, p. 155; Ct Interprtation de l'accord du 25 mars

1951 entre I'OMS et I' gypte, CII. Recueil 1980, p. 88; cf. Sud-Ouest africain. except prlim.,C.I. Recui1 1962, p. 337.
7s Voir, par exemple, Conditions de l'admission d'un ttat comme Membre des Nations Unies

(Article 4 de Ia Charte), C.LI. Recuei1 1947-48, p. 61; Interprdtation des trait's depaix conclus avec
La Bulgarie, la Hongrie et la Roumanie, CLJ Recueil 1950, p. 71 et 72; Re'serves A la Conventionpour laprevention et la repression du crime de genocide, C.I.. Recuei11951, p. 19 et 20; Consquen-
cesjuridiques pour les otats de La prtsence continue de l'Afrique du Suden Namibie (Sud-Ouest afri-
cain) nonobstant la resolution 276 (1970) du Coseil de stcurit, C.I. Recueil 1971, p. 22 27;
Demande de reformation du jugement n 158 du Tribunaladministratf des Nations Unies, C.Ij Re-
cuei 1973, p. 171 183; Sahara occidental, .I.J Recueil1975, p. 18 31; Demande de rrma-
tion du jugement n 273 du Tribunal administratif des Nations Unies, C.I.j Recueil 1982, p. 331

S348; et Applicabiliti de La section 22 de l'article Vide La Convention sur les privilkges et immunit'sdes Nations Unies, CI.. Recueil 1989, p. 187 e 192.
7 Voir, par exemple, Consequences juridiques pour las tats de La prdsence continue de l'Afri-

que du Sud en Namibie (Sud-Ouest aficain) nonobstant la rdsolution 276 (1970) du Conseil de se'-
curit, C.I.J Recueil 1971, p. 24 27; et Sahara occidental CI. Recuei1 1975, p. 17 et 18.

ce Voir, par exemple, Sahara occidental, C.I.J. Recuei 1975, p. 17 (organisation d'une phase
prliminaire); et Demande de reformation du jugement n 273 du Tribunal administratif des
Nations Unies, CI.J. Recueil 1982, p. 338 340 (dgalit des parties).
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III. LES RESSOURCES OFFERTES PAR LA FONCTION CONSULTATIVE

DE LA COUR EN MATIERE DE RkGLEMENT PACIFIQUE
DES DIFFIRENDS : PERSPECTIVES

Il semble ainsi que l'on puisse conclure, en ddpit de certaines apparences, a

un bilan globalement positif de la fonction consultative de la Cour, y compris
dans le domaine du r~glement pacifique des diffdrends. Sur cette base, les
perspectives d'avenir apparaissent d'autant plus encourageantes qu'un certain
nombre de facteurs qui avaient empech6 la procddure consultative de donner
toute sa mesure apr~s 1945 ont aujourd'hui disparu : les s~quelles de la guerre
froide sont ddsormais gommdes et I'attitude maintenant favorable la Cour
des anciens pays du v bloc de I'Est , devrait contribuer non seulement i re-
lancer l'activit6 de celle-ci, tant en mati re contenticuse que consultative,
mais aussi ii en renforcer l'efficacit6. Le gain en homogdndit6 que la commu-
naut6 internationale des anndes 90 a de la sorte enregistr6 peut toutefois ne
pas s'avdrer suffisant. Comme on le soulignait ci-dessus, m~me s'il existe i
present une bienveillance assez largement partagde des principaux acteurs de
la vie internationale I'dgard de la Cour, des resistances k la fonction judi-
ciaire demeurent, qui trouvent leur ancrage dans un , donn6 psychologique
d~ji cinquantenaire. Le ddveloppement de la fonction consultative et son
affirmation comme auxiliaire privilgi6 de certains mdcanismes de solution
pacifique des diffdrends passent indvitablement, comme ceux de la fonction
contentieuse, par la mise en question de o comportements acquis ,, toujours
persistants. Une telle mise en question, qui suppose avant tout la volont6
politique de porter sur la Cour un regard neuf, libdr6 de prdjugds, aurait
sans aucun doute des effets bdndfiques - tant quantitatifs que qualitatifs -
sur 'activitd consultative de la Cour, sans ndcessiter aucun amdnagement
institutionnel.

D'autres actions pourraient tre prises de lege lata pour promouvoir la
fonction , pacificatrice ,, de la procddure consultative. On pourrait tout
d'abord songer, tant que les organisations internationales - ddsormais sujets
pldniers et effectifs de l'ordre juridique international - n'ont pas acc~s la
procddure contentieuse devant la Cour, i dlargir le nombre de clauses com-

promissoires prdoyant qu'en cas de diffdrend entre un tat et une organisa-
tion, un avis sera demand6 i la Cour, dont les parties conviennent qu'il aura
un effet d6cisif (avis consultatifs ,, obligatoires ,); de telles clauses, qui avaient
connu un certain succ~s dans les anndes 4081 semblent en effet avoir dtd, par
la suite, quelque peu ddlaissdes, malgrd leur intdr~t croissant8 2 .

81 Voir, par exemple, Convention sur les priviliges et immunitds des Nations Unies, sect. 30.
82 Voir cependant Convention de Vienne de 1986 sur le droit des traitds entre 9tats et or-

ganisations internationales ou entre organisations internationales, article 66.
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On pourrait aussi imaginer que I'Assembke g~ndrale 6largisse le nombre

d'( organes de l'Organisation ,, qui, conform~ment au paragraphe 2 de l'Ar-

ticle 96 de la Charte, sont susceptibles d'8tre autorisds i demander des avis

consultatifs.
Depuis quelques ann~es, la question d'un acc~s du Secr~taire g~n~ral i

la procedure consultative est nouveau l'ordre du jour : elle a &6 posse i

plusieurs reprises et dans des cadres divers. On se contentera ici d'6voquer en
termes trs larges les deux ordres de probI~mes que cette question soulve. Le
premier est essentiellement de principe : si le Secrdtariat est le seul organe
principal de l'Organisation ne pas avoir aujourd'hui acc~s k la procedure
consultative devant la Cour, c'est aussi le seul ne pas 8tre compos6 d'ltats;
certains craignent ds lors la fois l'absence d'un contr6le comparable celui
qui s'exerce au sein des organismes intergouvernementaux quant i la ddcision
de saisir la Cour et i la formulation de la question lui poser, et l'absence
d'un soutien politique comparable i celui dont peuvent b~n6ficier les deman-
des prdsentdes k l'issue d'un vote majoritaire. Le second ordre de problmes
qui se posent a trait la mise en ceuvre concrete de l'autorisation de principe
que pourrait recevoir le Secr&aire gdndral de requdrir des avis consultatifs :
cette autorisation devra-t-elle 8tre permanente, devra-t-elle couvrir tout le
champ d'activitds du Secrdtaire g~ndral, sa mise en ceuvre devra-t-elle 8tre su-
jette i I'accord des parties en cas de demande relative i un diffdrend en voie
de cristallisation ou ddj cristallis6, etc.? Les avantages d'une telle autorisa-
tion seraient bien entendu du faciliter consid6rablement la saisine de la Cour
en la rendant la fois plus flexible et, en cas de besoin, plus rapide, le Secr&
taire gdndral n'ayant plus s'adresser i des organes tiers; dans certains cas,

cette autorisation permettrait aussi d'dviter les 6cueils de situations politiques
particuli~rement pesantes, voire paralysantes. Des solutions pourraient cer-
tainement 8tre trouvdes pour permettre la communaut6 internationale de
bdndficier des bienfaits d'une telle ouverture tout en limitant les risques.

On pourrait encore songer h l'octroi, divers autres ,( organes de l'Orga-
nisation )>, de l'autorisation de saisir directement la Cour de requites pour
avis consultatif, compte tenu soit du volume et de la complexit6 de leurs ac-

tivits (ex. : Haut Commissariat des Nations Unies pour les rdfugi~s, Pro-
gramme des Nations Unies pour le ddveloppement, Programme des Nations

Unies pour l'environnement, Fonds des Nations Unies pour l'enfance, Office
de Secours et de travaux des Nations Unies pour les rdfugids de Palestine dans

le Proche-Orient), soit de la nature spdcifique de celles-ci (ex. : Tribunal pour
les crimes de guerre commis en ex-Yougoslavie).

Enfin, de legeferenda, les raisons qui avaient justifi6, en 1945, le rejet de
certaines propositions tendant i admettre les Ltats au bdndfice de la proc&
dure consultative, semblent toujours aujourd'hui prdvaloir, au vu du degr
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encore insuffisant d'intdgration de la communautd internationale. En revan-
che, on pourrait concevoir un 6largissement du groupe des organisations in-

ternationales autorises solliciter des avis, diverses organisations qui ne
rentrent pas dans le champ actuel de definition de la Charte mais dont l'acc~s
i la procedure consultative pourrait s'avdrer tr&s profitable, soit dans le cadre

de leurs relations ext~rieures, soit dans celui de leur fonctionnement interne,
que ces organisations soient ou non ddpourvues de syst~me judiciaire propre

(il pourrait ainsi &re tr&s utile pour un tribunal u interne , une organisation

de pouvoir, par exemple, poser la Cour des questions prdjudicielles sous la
forme de demandes d'avis consultatifs). Il s'agirait aussi bien d'organisations
a vocation plus ou moins universelle, qui peuvent d'ailleurs entretenir avec

les Nations Unies des liens privilgids (ex. : la nouvelle Organisation mondia-
le du commerce [OMC] ou la nouvelle Organisation pour l'interdiction des
armes chimiques [OIAC]), que d'organisations vocation rdgionale. Les
craintes que les r~dacteurs de la Charte et du Statut avaient 6prouv~es de voir
la Cour encombrde de demandes de telles organisations ne paraissent pas,

la lumrkre de la pratique, 8tre r~ellement fond~es; en tout 6tat de cause, le

pouvoir discr&ionnaire dont la Cour dispose pour r~pondre i une demande
d'avis83 constitue un garde-fou solide contre d'6ventuels abus.

83 Voir le paragraphe 1 de I'Article 65 du Statut, tel que constamment interpr&t par la

Cour elle-meme.



LA FUNCION DE LA CORTE INTERNACIONAL

DE JUSTICIA EN EL SISTEMA DE LA CARTA

DE LAS NACIONES UNIDAS

Santiago Torres-Berndrdez*

La funci6n que desempefia la Corte Internacional de Justicia difiere en
aspectos importantes de la que tenfa su predecesora: la Corte Permanente de
Justicia Internacional.

En el regimen del Pacto de la Sociedad de las Naciones, el recurso al
arreglo judicial tenia una doble funci6n: su funci6n por asf decir natural de
facilitar el arreglo por la Corte de la controversia y una funci6n de orden
marcadamente politico relacionada con el control de la legalidad del recurso
a la guerra por los Estados. Esto incidi6 negativamente en la definici6n de la
base competencial reconocida a la Corte en el Estatuto de 1920.

Los miembros del Consejo y otros Estados temieron que una jurisdic-
ci6n de la Corte de base exclusivamente estatutaria pudiese mermar las com-
petencias del propio Consejo, y eventualmente de la Asamblea, concernientes
al mantenimiento de la paz en general y del orden establecido pot los tratados
de paz.

Esta preocupaci6n determin6 tambi~n que se tratase de limitar el irea de
las actuaciones de los medios judiciales de arreglo distinguiendo las contro-
versias llamadas de orden jurfdico de las demos controversias, propiciandose
asi una polkmica, tan duradera como intitil, sobre la naturaleza de las contro-
versias susceptibles de ser resueltas mediante recurso a la Corte.

Por otra parte, es igualmente cierto que la historia de la Sociedad de las
Naciones demuestra que una judicializaci6n excesiva de lo esencialmente po-
litico puede conducir a que los 6rganos politicos se inhiban de ejercer sus
propias responsabilidades con grave detrimento para la paz y la seguridad in-
ternacionales. Las actuaciones judiciales internacionales, por sf solas, no son

* Juez Ad Hoc de la Corte Internacional de Justicia, La Haya, Parses Bajos.
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un elemento disuasorio suficiente frente a un Estado decidido a recurrir a la
fuerza.

La funci6n dual que desempefiaba el arreglo judicial en el Pacto de la So-
ciedad de las Naciones no se transfiri6 al sistema de mantenimiento de la paz
y la seguridad internacionales en la Carta de las Naciones Unidas.

El recurso a la Corte no es en la Carta un medio de control de legalidad

de la amenaza o del empleo de la fuerza por los Estados. En el sistema de la
Carta, los Estados no estin autorizados a amenazar con la fuerza o a emplear
la fuerza ni antes, ni durante, ni despu~s de recurrir a la Corte. Este cambio

normativo fundamental permite a la Carta de las Naciones Unidas disociar
la reglamentaci6n de las actuaciones de sus 6rganos polfticos de las de su 6r-
gano judicial.

El sistema de las Naciones Unidas asume sin tapujos la naturaleza pri-
mordialmente polftica de mantener la paz y la seguridad internacionales y de-
duce de este hecho la conclusi6n que se impone, a saber que los 6rganos
politicos, y en particular el Consejo de Seguridad, son los instrumentos de la
Organizaci6n a quienes corresponde en primer lugar velar de una manera
permanente y continuada por el mantenimiento de la paz y la seguridad in-
ternacionales, tanto en relaci6n con la adopci6n de las "medidas colectivas
eficaces" que requiera la seguridad colectiva como en Lo que respecta al
"ajuste o arreglo pacffico" de controversias o situaciones internacionales sus-
ceptibles de conducir a quebrantamientos de la paz.

El regimen de la Carta supone, por Io tanto, una superaci6n de la judi-
cializaci6n de Io politico que se arrastraba desde las Conferencias de Paz de
La Haya de 1899 y 1907 y que la Sociedad de las Naciones no habla erradi-
cado completamente. Ciertamente, el "gobierno de los jueces" no es un prin-
cipio de la Carta.

Por ejemplo, el hecho de haber recurrido o no a la Corte es indiferente,
a los efectos de las determinaciones que el Consejo de Seguridad pueda hacer
de conformidad con el Artfculo 39 de la Carta.

Pero la justicia y el derecho, ingredientes imprescindibles para asegurar
la cohesi6n y la estabilidad de todo orden social, no fueron olvidados en la
Conferencia de San Francisco. La Carta los recoge en relaci6n con una de las
dos grandes ireas en que se divide su sistema de mantenimiento de la paz y

la seguridad internacionales: el imbito del arreglo pacifico. Consecuente con
este enfoque, la Carta enmarca de manera general la funci6n de su 6rgano ju-
dicial principal, la Corte Internacional de Justicia, en lo que constituye la
sedes materiae de su Capftulo VI.

En el imbito del "arreglo pacifico", la Carta involucra, por Lo tanto, tan-
to a los 6rganos politicos de la Organizaci6n como a la Corte, pero no con-
funde las actuaciones de los unos con las de la otra. Para la Carta se trata de
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actuaciones paralelas encaminadas al logro de un prop6sito determinado de
las Naciones Unidas (definido en el Art. 1, p~rr. 1, de la Carta).

Con esto no queremos decir que para la Carta 6rganos como el Consejo
de Seguridad o la Corte Internacional de Justicia deban o puedan ignorar sus

actuaciones o decisiones respectivas. En el caso de la Corte, es obvio que 6sta
tendri en cuenta aquellas decisiones del Consejo que hayan podido haber
modificado la relaci6n jurfdica entre las partes en lo que sea relevante para el

caso de que se trate.
Por lo que respecta al Consejo de Seguridad, la Carta le impone, cuando

actda en el Ambito del "arreglo pacffico", proceder de conformidad con los
principios de la justicia y del derecho internacional. El Consejo no tiene fa-
cultades en virtud del Capitulo VI de la Carta que le autoricen a modificar
un fallo de la Corte, ni a desconocer los derechos y obligaciones que los Es-
tados tienen directamente de la Carta en virtud de lo dispuesto en su Artfculo
94. Lo que puede el Consejo de Seguridad es abstenerse de actuar para hacer
cumplir un fallo de la Corte, que es algo muy distinto y que no altera los de-
rechos y obligaciones que los Estados partes puedan tener inter se en virtud
de un fallo de la Corte o directamente de la Carta.

Tambidn conviene precisar que el hecho de que en el sistema de la Carta
el recurso a la Corte no sea un medio de control de legalidad de la amenaza
o el empleo de la fuerza por los Estados no significa, en modo alguno, que la
Corte deba abstenerse de entender y juzgar un asunto por el hecho de que le
sean aplicables disposiciones de la Carta y/o normas del derecho internacio-
nal general reguladoras de la prohibici6n del recurso a la fuerza en las rela-
ciones internacionales. La Corte puede perfectamente hacerlo para los fines
de su propia funci6n, que es la de administrar la justicia internacional entre
los Estados partes en el caso de que se trate.

Las actuaciones de los 6rganos polfticos y del 6rgano judicial de la
Organizaci6n son pues para la Carta complementarias y no mutuamente ex-
cluyentes. Esto debe respetarse y auspiciarse. Nosotros apostamos decidida-
mente por dicha complementariedad y no por la confusi6n, ni por la
rivalidad entre los 6rganos de "arreglo pacffico" de las Naciones Unidas.

En el sistema de [a Carta hay pues un irea, la del "arreglo pacffico", don-
de concurren las funciones politicas atribuidas al Consejo de Seguridad y a la
Asamblea General y la funci6n judicial de la Corte. Pero tambi~n aquf, las
grandes lineas de la reglamentaci6n de la Carta nos parecen suficientemente
precisas como para que una confusi6n, tan indeseable en este campo como
en otros, est justificada.

Las funciones del Consejo de Seguridad y de la Asamblea General en el
imbito del "arreglo pacffico" son tambikn mas extensas que las de la Corte
(por ejemplo, 6sta solamente entiende en "controversias" entre Estados partes
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determinados y no en "situaciones"), pero menos decisorias juridicamente
que la de la Corte en t~rminos de arreglo de la controversia misma.

La intervenci6n en este imbito del Consejo o de la Asamblea tiene como
finalidad primordial la gesti6n de la crisis provocada por la controversia o la
situaci6n, evitando la extensi6n y/o el agravamiento de la misma, en interds
del mantenimiento general de la paz y la seguridad internacionales. La solu-
ci6n de la controversia como tal viene en segundo lugar para los 6rganos po-
liticos de la Organizaci6n.

De ahi que los poderes del propio Consejo de Seguridad, y no s6lo de la
Asamblea General, sean en el marco del Capitulo VI de la Carta de caricter
recomendatorio y conciernan la recomendaci6n de procedimientos o mdto-
dos de ajuste apropiados y no, salvo si lo solicitan todas las partes, recomen-
daciones relativas a los trminos mismos de arreglo de la controversia de que
se trate.

En cambio, cuando una controversia es sometida a arreglo judicial, la
Corte Internacional de Justicia, cuando es competente en el asunto, decide
el fondo de la controversia mediante una decisi6n judicial de obligado cum-
plimiento para las partes respecto del caso que ha sido decidido (Art. 94 de
la Carta y Art. 59 del Estatuto de la Corte).

La Corte no cumple su funci6n mediante recomendaciones, o reenvian-
do a las partes a otro procedimiento de arreglo. Como dice el Articulo 39, pi-
rrafo 1, del Estatuto, parte integrante de la Carta de las Naciones Unidas, la
funci6n de la Corte es decidir conforme al derecho internacional las contro-
versias que le sean sometidas.

La Corte es un tribunal de justicia, un universo donde se adoptan
decisiones y fallos judiciales. Estos (iltimos son actos jurisdiccionales
definitivos e inapelables y estin investidos, por lo tanto, no s6lo de la
autoridad sino tambikn de la fuerza de la cosa juzgada. No hay doble
instancia, sin perjuicio de la interpretaci6n y/o revisi6n de los fallos, en las
condiciones estipuladas en los Articulos 60 y 61 del Estatuto de la Corte.

El principio de la Carta (Art. 33) y del derecho internacional general de
la libre elecci6n de los medios de arreglo por las partes limita en efecto la
funci6n y los poderes del Consejo de Seguridad y de la Asamblea General en
materia de arreglo pacifico, sin perjuicio de la obligaci6n residual que tienen
estas diltimas de acudir al Consejo de Seguridad si no logran arreglar la
controversia (Art. 37 de la Carta).

En el caso de la Corte, el mencionado principio interviene tambi~n en
el actual sistema de la Carta, pero de otra manera y a otro nivel: a los efectos
de la determinaci6n in casu de la competencia de la Corte y de la admisibili-
dad del acto de incoaci6n de la instancia. Establecida la competencia y la ad-
misibilidad, los poderes de la Corte son, como hemos dicho, decisorios.
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Organo principal de la Organizaci6n, la Corte no esti subordinada a

ningtdn otro 6rgano de la misma, sea 6ste principal o subsidiario, ni puede ser

objeto de intervenci6n en el ejercicio de sus competencias judiciales por nin-

grn otro 6rgano. El ejercicio de la funci6n que la Carta y el Estatuto atribu-

yen a la Corte tampoco est limitado por el hecho de que el Consejo de

Seguridad y/o la Asamblea General hayan actuado, estdn actuando o vayan a

actuar en relaci6n con una controversia referida a la Corte. No existe ninguna

limitaci6n como las establecidas a prop6sito de la Asamblea General en los

Articulos 11 y 12 de la Carta y la doctrina conocida como litispendencia u

objeci6n de litispendencia no esti incorporada al derecho de las Naciones
Unidas como un principio juridico de orden general.

Se confirma asf la "autonomia" que tiene para la Carta la funci6n

judicial que desempefia la Corte respecto de las que desempefian los 6rganos

politicos en el imbito del arreglo pacifico y viceversa.

Debe subrayarse, igualmente, que la jurisdicci6n contenciosa de la Corte

no se agota en en arreglo judicial de controversias susceptibles de convertirse
en graves o peligrosas para el mantenimiento de la paz y seguridad

internacionales. La funci6n de la Corte no esti, por tanto, circunscrita por
los lfmites externos del "arreglo pacifico" subsumido en el concepto de
"mantenimiento de la paz y la seguridad internacionales" de la Carta.

Desborda ampliamente dichos limites.

Numerosos casos ante la Corte son completamente ajenos a toda idea de

gravedad, peligrosidad o crisis internacional y se desarrollan entre Estados par-

tes que entretienen relaciones normales o amistosas o que son, incluso, aliados.

Tampoco cabe excluir, en esos como en otros supuestos, que la incoaci6n

de la instancia ante la Corte sea hecha por solicitud unilateral y no mediante

la notificaci6n de un compromiso (Art. 40 del Estatuto).

El recurso a la Corte no es un acto inamistoso en derecho internacional

ni en la Carta de las Naciones Unidas. Asi lo reconoce expresamente la De-

claraci6n de Manila de 1982. Tampoco es, por supuesto, incompatible con

la igualdad soberana de los Estados el recurrir a los 6rganos de una organiza-

ci6n como las Naciones Unidas, sean politicos o judiciales, ni se da tal efecto

en el derecho internacional general.

Como el arreglo judicial es un medio de arreglo de controversias inter-

nacionales sobre la base del derecho internacional, conviene tambi~n recor-

dar que en la actualidad varios capitulos del derecho internacional han sido

codificados y desarrollados progresivamente, en una u otra forma, bajo los

auspicios de las Naciones Unidas, con participaci6n de la inmensa mayoria

de los Estados.

Las decisiones de la Corte procuran a los Estados un grado de certeza,

seguridad y finalidad sobre sus derechos y obligaciones que no pueden obte-
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net recurriendo a 6rganos polfticos. Hay toda una serie de litigios o contro-

versias internacionales que se pueden solucionar mejor y/o con caricter mis

definitivo recurriendo a la Corte.
Se trata, en 6ltimo tdrmino, de identificar estas dltimas controversias.

Aqu6ilas en las que estd en juego la interpretaci6n o la aplicaci6n de un tra-

tado, la determinaci6n de un titulo territorial o la delimitaci6n de una fron-
tera, la constataci6n de una responsabilidad internacional, la naturaleza y
extensi6n de una reparaci6n debida o cualquier otra cuesti6n de derecho in-
ternacional encabezan la lista de controversias que suelen enumerarse como
id6neas por su naturaleza misma para arreglo judicial. Pero, para someterla a
la Corte, una controversia no tiene por qu6 ser "exclusivamente" juridica.

No se da tal grado de pureza en las relaciones entre entidades politicas
soberanas. En tiltimo t~rmino, es la manera en que los Estados partes en el
litigio presenten la controversia y quieran que se solucione lo que constituye,
a nuestro juicio, el factor mis determinante al respecto. Las condiciones en
que se desarrolla el "proceso" y la forma de "conclusiones" en que las partes
deben formular sus pretensiones respectivas en el arreglo judicial determinan,
en efecto, que se produzca una especie de mutaci6n de la controversia, con
independencia de cual haya podido ser la naturaleza intrinseca original de la
misma.

Una controversia en que las partes disputan en tdrminos de "un derecho
recfproco" se prestaria perfectamente para el "arreglo judicial" con
independencia del origen de la controversia o de su naturaleza intrfnseca.
Tambi~n lo serfa cualquier otra controversia en que exista una voluntad de
las partes para solucionarla sobre la base del derecho internacional o
recurriendo a la Corte para que 6sta decida en derecho (o ex aequo et bono
si las partes asi lo convinieren) mediante un fallo judicial adoptado al
t~rmino de un procedimiento contradictorio que tiene en cuenta: los hechos
alegados, la prueba administrada, las circunstancias particulares del caso y las
reglas que le sean aplicables.

El Estatuto no excluye, por otra parte, que la Corte pronuncie fallos me-
ramente "declarativos".

La "jurisdicci6n consultiva" - que el Articulo 96 de la Carta y el Artf-
culo 65 del Estatuto confieren a la Corte Internacional de Justicia en tdrmi-
nos mis amplios que los del Artfculo 14 del Pacto de la Sociedad de las
Naciones - confirma que la funci6n de la Corte no se limita, como hemos
dicho, al arreglo pacifico de controversias graves o peligrosas para el mante-
nimiento de la paz y la seguridad internacionales. Va incluso mis alli del con-
cepto mismo de "arreglo pacifico", puesto que la Corte es tambikn, en virtud
de esta jurisdicci6n adicional, un "6rgano consultivo" en cuestiones juridicas
de la Asamblea General, del Consejo de Seguridad y de otros 6rganos de la
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Organizaci6n y organismos especializados autorizados a tal efecto por la

Asamblea General.
Como el Presidente de la Corte Internacional de Justicia acaba de hacer

una exposici6n magistral sobre la funci6n consultiva de la Corte, nosotros

nos abstendremos aquf de volver sobre el tema. Nos limitaremos a hacer tres

observaciones generales solamente. La primera es que se trata de una funci6n
de gran plasticidad, que permite la consecuci6n de una gran variedad de fines
tanto en el orden interno como externo a las organizaciones. La segunda es
que la solicitud de "opiniones consultivas" - que estin motivadas como los
fallos - ha permitido notables contribuciones de la Corte al imperio de la
regla de derecho (rule of law) en el seno de las organizaciones y al desarrollo
progresivo del derecho internacional auspiciado por las Naciones Unidas. Fi-
nalmente, la tercera es que la via consultiva puede utilizarse como procedi-
miento al servicio del propio "arreglo pacifico" de litigios internacionales o
de interds internacional.

Como prev6 el propio Reglamento de la Corte (Art. 102, pirrs. 2 y 3),
se puede solicitar una "opini6n consultiva" que concierna, en realidad, a una
cuesti6n juridica actualmente pendiente entre dos o mis Estados. Por otra
parte, la Declaraci6n de la Asamblea General de 1988 sobre la prevenci6n y
la eliminaci6n de controversias y de situaciones que puedan amenazar la paz
y la seguridad internacionales y sobre el papel de las Naciones Unidas en esa
esfera ha reconocido la utilidad que puede tener la "jurisdicci6n consultiva"
de la Corte como instrumento al servicio de la "diplomacia preventiva" y, por
lo tanto, como medio para encontrar una soluci6n a controversias o situacio-
nes amenazadoras para la paz y la seguridad internacionales.

Estos desarrollos no deben, sin embargo, interpretarse como si la via con-
sultiva fuese la tdnica susceptible de servir la causa de la "diplomacia preven-
tiva". Al contrario, para servir dicha causa, la via contenciosa, si esti abierta y
se utiliza a su debido tiempo, es un procedimiento superior y mis eficaz para
luchar contra la potencial peligrosidad de las controversias internacionales.

Lo que venimos diciendo confirma, una vez mis, que la Carta de las Na-
ciones Unidas establece un sistema arm6nico y bien afinado. Ya habiamos
visto que para dicho sistema las actuaciones de sus 6rganos politicos y de su
6rgano judicial en materia de "arreglo pacifico" se complementan y no son
mutuamente excluyentes. Ahora sabemos tambikn, en lo que concierne a la
propia Corte, que su "jurisdicci6n contenciosa" y su "jurisdicci6n consulti-

va" tienen la potencialidad de complementarse o apoyarse mutuamente.

En resumen, la Corte Internacional de Justicia es un 6rgano principal de
las Naciones Unidas, integrado en el sistema de mantenimiento de la paz y la
seguridad internacionales de la Carta, que ejerce una funci6n de arreglo
judicial de controversias entre Estados. Esta funci6n la ejerce la Corte con
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independencia del grado de gravedad o peligrosidad social del caso concreto
que se le haya sometido. Ademis, la Corte tiene, a solicitud de 6rganos de las
Naciones Unidas y organismos autorizados, la funci6n consultiva en cuestio-
nes juridicas a la que acabamos de referirnos.

Estas potencialidades de la Corte no han sido plenamente utilizadas, por
una diversidad de razones en las que no vamos a entrar. Se ha experimentado
una mejorfa notable en las dos tiltimas d&cadas. Hay un nuevo interds y
confianza en la Corte y sus procedimientos. Pero la situaci6n no es todavfa
del todo satisfactoria, a pesar de la necesidad en que se encuentra la
Organizaci6n de hacer frente, con recursos limitados, a controversias
heredadas del pasado y a las nuevas que van surgiendo.

Todos los instrumentos y recursos disponibles deberfan ser utilizados
por la Organizaci6n. El Consejo de Seguridad, por ejemplo, deberia hacer un
uso mis decidido y pleno de la facultad de recomendaci6n de que goza en vir-
tud del Articulo 36, pirrafo 3, de la Carta. Debe evitarse tener que terminar
por crear "operaciones de mantenimiento de la paz" que, sin menoscabo de
su utilidad y eficacia contrastadas, conllevan altos costos y tienden a perpe-
tuarse en detrimento de una pronta soluci6n de la controversia o situaci6n.
Por otra parte, el recurso al Capitulo VII no siempre es posible o recomen-
dable, adems de ser un recurso con efectos politicos traumiticos.

En estas condiciones, la Corte podria ser de gran utilidad, prestar servi-
cios todavia mayores al sistema, pero para ello tendrfa que estar mis presente
en la conciencia y en las decisiones de las cancillerfas de los Estados y de los
6rganos politicos de arreglo pacffico de las Naciones Unidas.

El recurso a la Corte aliviarfa la carga que pesa sobre los 6rganos politi-
cos de la Organizaci6n. Reflejos provenientes del pasado no tienen mayor
justificaci6n. El recurso a la Corte es menos lento - diga lo que se diga -
que otros procedimientos, ofrece mayores garantfas de soluciones objetivas,
garantiza la igualdad de las partes en el proceso, es superior a otros en cuanto
a la finalidad de poner tdrmino al diferendo y, en cuanto al costo, hoy existe
el Fondo Especial de ayuda creado en 1989. Son consideraciones que deben
sopesarse por los Estados, en particular por aqudlos que no tengan la consi-
deraci6n de gran potencia.

Deberfa pues facilitarse el ejercicio de la funci6n de la Corte Internacio-
nal de Justicia. Al respecto, el obsticulo principal sigue siendo la cuesti6n de
la competencia de la Corte en asuntos contenciosos. En las presentaciones
que se hacen de este tema se suele insistir ad nauseam en el caricter
consensual de la justicia internacional.

Se trata de una simplificaci6n que no explica ni justifica nada, dado que
la competencia de todo 6rgano internacional es por definici6n consensual,
independientemente del caricter politico o judicial del 6rgano. La especifici-



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

dad del caso de la Corte no estA en el principio de consensualidad, sino en la
exigencia de d6nde, cuando y c6mo los consentimientos necesarios de las
partes en litigio deben manifestarse.

En el caso de la Corte, se exige que el consentimiento se exprese en dos
tiempos, en dos etapas sucesivas, mientras que para los 6rganos politicos es
suficiente el consentimiento expresado por los Estados al convertirse en
Miembros de las Naciones Unidas, es decir al ser partes en la Carta.

Deberfa modificarse el consentimiento a dos niveles que se requiere ac-
tualmente en el caso de la Corte? Ciertamente, ello no conllevaria para los 6r-
ganos politicos de la Organizaci6n los riesgos que temi6 en su dfa el Consejo
de la Sociedad de las Naciones debido a las caracteristicas generales del siste-
ma del Pacto. La revisi6n podrfa, por otra parte, ser general o parcial, incluso
sectorial como un complemento al presente sistema del Articulo 36 del
Estatuto. Sin embargo para que un cambio fuese posible deberia existir un
consenso general y un estado de inimo, un fervor, que no vemos por ninguna
parte. Estadisticamente, pareceria incluso haberse retrocedido, en tdrminos
relativos, respecto de lo expresado por la mayoria de los Estados en 1920 y
1945, tanto con respecto a una jurisdicci6n contenciosa de la Corte de base
exclusivamente estatutaria como en lo que concierne al desarrollo del sistema
de la llamada "clfusula facultativa" (Art. 36, pirr. 2, del Estatuto de la Corte).

Asf las cosas, pensamos que de este Congreso deberfa salir un impulso a
fin de desarrollar mis y mis, de una manera mucho mis firme y decidida que
en el pasado, la competencia de la Corte, promoviendo todos los procedi-
mientos previstos en los plrrafos 1 y 2 del Artfculo 36 del Estatuto, que no
son incompatibles entre si. Es decir, se tratarfa de adoptar como punto de
partida el enfoque de la Declaraci6n de Manila, pero ampliando sus reco-
mendaciones concretas y adoptando medidas que favorezcan su conocimien-
to, seguimiento y aplicaci6n. La Asamblea General, el Consejo de Seguridad
y la diplomacia deberian participar en la empresa, como se hizo en 1928
cuando se adopt6 el Pacto Briand-Kellogg de renuncia a la guerra y el Acta
General para la soluci6n pacffica de controversias internacionales.

Deberia promoverse la conclusi6n de compromisos y acuerdos atribu-
yendo a la Corte jurisdicci6n ad hoc en controversias determinadas, y de con-
venciones, tratados o cliusulas compromisorias que prevean el recurso a la
Corte cuando surja una controversia, asi como fomentar que los Estados par-
tes en el Estatuto hagan la declaraci6n prevista en el Articulo 36, pirrafo 2,
del Estatuto. La Secretarfa de las Naciones Unidas podria ayudar en esta ta-
rea. Por ejemplo, la Secretarfa podrfa preparar un estudio para consideraci6n
de la Asamblea General relativo a las cliusulas finales de las convenciones
concluidas bajo los auspicios de las Naciones Unidas en las que, como con-
secuencia de las condiciones existentes en la 6poca de la guerra fria, no fue
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posible incluir el recurso a la Corte. Quizis podrfa hoy remediarse, en algu-
nos casos, esta carencia mediante la adopci6n de un protocolo de enmienda

o de otra forma.
Por 6itimo, en el campo de la jurisdicci6n consultiva de la Corte

Internacional de Justicia, deberfa ser posible encontrar una f6rmula mediante
la cual la Asamblea General autorizase al Secretario General a solicitar
"opiniones consultivas", asi como tambidn a organizaciones interguberna-

mentales (por ejemplo, regionales) mediante una interpretaci6n liberal de la
expresi6n "organismos especializados" en el contexto del Articulo 96, pirrafo
2, de la Carta.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. MOHAMMED BEDJAOUI

M r. Mosler* said he agreed with Mr. Bedjaoui that the practice of asking
the International Court of Justice for advisory opinions should be extended.
Such advisory jurisdiction might contribute to the prevention of disputes,
help to clarify the respective competences of the various organs of the United
Nations and of international organizations and enhance the role of the Court
in general. He shared the view that the Secretary-General should have the
power to request advisory opinions from the Court. He would like to hear
Mr. Bedjaoui's opinion on the Court's role as a court of appeals from the
United Nations Administrative Tribunal-a role he considered unsuitable,
provided that some other approach could be found. Finally, as the procedure
of the plenary Court was cumbersome, albeit somewhat less so in the case of
advisory opinions, he wondered what the consequences would be for the
Court if it should become overloaded with requests for such opinions in ad-
dition to new contentious matters and whether it would not be advisable to
find more flexible procedures, such as the introduction of a rapporteur, a
group of rapporteurs or some other mechanism to facilitate the handling of
advisory opinions as well as other cases.

Mr. Lehmann** wished to know whether Mr. Bedjaoui could foresee a
role for the International Court of Justice as a mediator between parties in
contentious cases. While the Court did not currently have that power, he be-
lieved it might sometimes be helpful to the parties, perhaps after a first round
of written pleadings, to be able to consult with the Court on the possibility
of a friendly settlement out of court.

* Former Judge of the International Court of Justice, Heidelberg, Germany.
** Legal Adviser, Ministry of Foreign Affairs, Copenhagen, Denmark.
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Mr. Sohn* pointed out that judgements of national courts, even su-
preme courts, were often in violation of international law. Such a situation,
which easily gave rise to international disputes, might be avoided if national
courts, in order to decide an issue of international law, could apply to the In-
ternational Court of Justice for an advisory opinion. Such an approach had
been proposed several times, but had always been rejected on the ground that
it would require an amendment of the Statute of the Court. It had been pro-
posed that, as in the case of the United Nations Administrative Tribunal, the
General Assembly might establish a committee of jurists to determine wheth-
er a particular issue merited examination by the International Court of Jus-
tice. It might be deemed that such an issue involved friendly relations among
nations under Article 14 of the Charter and should therefore be submitted to
the Court for an advisory opinion. A similar procedure had been adopted by
the European Court of Justice, which gave advice on issues of international
law arising in domestic courts in connection with European conventions. In
the case under discussion, the scope would be slightly broader, but might be
limited, for example, to questions relating to treaties, the interpretation of
which had become an important issue in domestic courts. A uniform
interpretation of the Warsaw Convention, for example, which was being
construed differently in different countries, would be useful.

Mr. Hilaire** noted that no mention had been made of the frequency
of use of the special chamber of the Court. He wished Mr. Bedjaoui would
comment on the continuation of that use and wondered whether it would
marginalize or undermine the future role and function of the Court in post-
cold war dispute settlement.

Mr. Bedjaoui (reply), concerning Mr. Mosler's questions, suggested
that, though the dream that compulsory jurisdiction of the International
Court of Justice might one day prevail in the world was perhaps unrealizable,
the desired result might possibly be achieved through the Court's advisory
function. He thought a concerted effort might be made to encourage that
function, which was like the judicial counterpart of preventive diplomacy
and would, he thoroughly agreed, strengthen the role of the Court. The
advisory function answered the intimately interrelated demands of both in-
ternational organizations and individual States.

* Director of Research and Studies, International Rule of Law Institute, National Law Center,
George Washington University, Washington, D.C., United States of America.

** Assistant Professor of Political Science, Colgate University, Hamilton, NY, United States

of America.
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As to the Court's role in appeals against judgements of the United Na-
tions Administrative Tribunal, that procedure had always been considered
tortuous and ill-designed and placed the International Court of Justice in
a position of appellate jurisdiction that was not in keeping with its real
purpose.

One of the advantages of the Court's advisory function was precisely
that it was less cumbersome than in the case of contentious matters. Though
the Court was not currently oversaturated, in the event of an increase in re-
quests for advisory opinions it would have to contemplate, together with the
United Nations, changes in its operation. As for the institution of the rap-
porteur, the Court had always felt it was not in keeping with the Court's fun-
damental nature. Indeed, the Security Council and the General Assembly, in
electing the 15 Judges of the Court, intended that they should constitute a
universal court encompassing all juridical sensibilities and capable of settling
disputes between States, which wished to be judged by a complete Areopagus
of 15 Judges, not by a single rapporteur. Still, it was clear that, when the
Court had begun to create chambers made up of only a few Judges, the ques-
tion had already arisen. In any event, the matter deserved thought.

Regarding Mr. Lehmann's question as to a possible future for the Court
as a mediator, the Court had already played such a role informally in a num-
ber of cases, in which it had shown respect for the prerogatives and sovereign-
ty of the States involved. It had not sought to impose itself on them, but had
simply taken steps to bring the parties closer together before proceeding fur-
ther, so as to help them to find the solution themselves.

He agreed with Mr. Sohn that national tribunals might have occasion to
request advisory opinions from the Court on questions of international law,
especially with regard to treaties, which should be uniformly interpreted by
the courts of all the States concerned. However, as those courts had no inter-
national status, the States to which they belonged must be given the right to
seek advisory opinions directly from the Court, a prospect which should not
be feared, inasmuch as it had been contemplated even in the days of the
League of Nations.

Responding to Mr. Hilaire's question, he acknowledged that the creation
of ad hoc chambers on the suggestion of States not wishing to be judged by
all 15 Judges was not without interest, though problems had arisen due to the
mistaken belief of certain States that they could choose the members of the
chamber. Such chambers might better enable the Court to handle a large
number of issues than a single rapporteur, subject to certain arrangements,
especially regarding the Court's exclusive right to elect their members. The
ad hoc chambers previously created had dealt solely with contentious mat-
ters, but the transposition to advisory opinions could be made.
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The question of access by the Secretary-General to the advisory proce-
dure presented, first of all, a problem of principle: all the other main organs
created by the Charter had access to that procedure, but they were composed
of States. There was some fear of the absence, in the case of the Secretary-

General, both of a control comparable to that exercised within intergovern-
mental organizations, regarding the decision to seize the Court and the for-
mulation of the question to be submitted to it, and of the political support
enjoyed by requests submitted upon a majority vote within such an organi-
zation. Another problem related to the nature of the authorization in princi-
ple to be granted to the Secretary-General for requesting advisory opinions.
Should such an authorization be permanent? Should it cover the entire range
of activities of the Secretary-General? Should its implementation be subject
to the agreement of the parties concerned in the case of requests relating to
a potential or existing dispute? The advantages of such an authorization
would be to facilitate the seizing of the Court, the Secretary-General no
longer being required to address himself to third parties, but acting directly.
It would also be useful in difficult political situations, enabling the interna-
tional community to benefit from the related openness without engaging
States or the Organization.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. SANTIAGO TORRES-BERNARDEZ

Ms. Gowlland-Debbas* pointed out that originally, the power of the Secu-
rity Council to make recommendations under Chapter VI of the Charter,
which were non-obligatory, had been clearly demarcated from its enforce-
ment powers under Chapter VII. More recently, however, the Council had
taken mandatory measures under Chapter VII which, it seemed, not only
were intended to restore peace or secure the cessation of illegal behaviour of
a State, but also demanded unconditional acceptance of proposed terms of
settlement, such as the recognition of disputed boundaries or of disputed
entities. Such action was neither enforcement of a judgment of the Interna-
tional Court of Justice under Article 94, paragraph 2, of the Charter, nor the
recommendation of a political settlement under Chapter VI. She wished to
know whether Mr. Torres-Bernirdez saw in that a tendency towards the blur-
ring of the clear distinction between political methods of dispute settlement

and enforcement action.

* Professeur suppldant du droit international public, Institut universitaire des hautes &udes
internationales, Genve, Suisse.
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Mr. Jonkman* said that the Permanent Court of Arbitration, having
common goals and strong ties with the United Nations, in which it had per-
manent observer status, was best qualified to complement the functions of
the International Court of Justice, being its sister organization. It was capable
of administering four of the dispute settlement methods mentioned in Article
33 of the Charter, namely, inquiry, mediation, conciliation and arbitration,
and of conducting arbitrations not only between States, but also between in-
ternational organizations or States and private parties. It could deal with dis-
putes involving a large number of claims or highly technical issues. Article 4
of the Statute of the International Court of Justice conferred on the national
groups in the Permanent Court of Arbitration the right to nominate candi-
dates for the International Court of Justice. The Secretary-General of the
Permanent Court of Arbitration, moreover, had been entrusted by the Unit-
ed Nations Commission on International Trade Law (UNCITRAL) with
the appointment of authorities. The Permanent Court was a financially in-
dependent and cost-effective organization that would not tap the financial
resources of the United Nations, should cooperation between the two orga-
nizations become closer. The Permanent Court could even offer developing
countries financial assistance to cover the costs of dispute settlement under
its auspices. He urged the participants of the Congress to encourage all States
Members of the United Nations to avail themselves of the wide range of dis-
pute settlement services offered by the Permanent Court of Arbitration.

Mr. Ameli** remarked that full respect for the International Court of
Justice might have entailed asking the specialized agencies of the United
Nations system to bring their cases involving States to the Court for arbitra-
tion, rather than to an ad hoc arbitration tribunal, which would be in the in-
terests of both economy and more consistent interpretation. That could be
done under the current Rules of Court, which allowed for modification by
the parties, though a limited amendment of the Statute might be required.
The question could be examined more closely if the participants in the Con-
gress were interested.

Mr. Torres-Bernirdez (reply) said that he felt Ms. Gowlland-Debbas's
question was extremely important. In respect of an organ like the Security
Council, there were indeed situations that might straddle Chapters VI and

* Secretary-General, International Bureau of the Permanent Court of Arbitration, The

Hague, Netherlands.
** Arbitrator, Islamic Republic of Iran-United States Claims Tribunal, The Hague, Nether-

lands.
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VII of the Charter. Whereas during the cold war, owing to the paralysis of
Chapter VII, the use of Chapter VI had been extended, in the current situa-
tion the trend was reversed. Under certain circumstances, the Security Coun-
cil might have the power under Chapter VII to adopt resolutions such as
those to which Ms. Gowlland-Debbas was referring, especially when they
followed a prior determination by the Council under Article 39 of the Char-
ter that aggression or a breach of or threat to the peace was involved. Even
the Vienna Convention on the Law of Treaties contained a general reserva-
tion regarding aggressor States. Thus the Council might consider that main-
taining peace required, for example, that a frontier should pass through a
particular point. One of the tasks of international law in the twenty-first cen-
tury would be to find a substitute for the old peace treaties. Indeed, the prob-
lem for the Security Council, in juridical terms, was how to obtain the
agreement of the parties and end a situation that involved the legitimate use
of armed force, such as the Gulf war, inasmuch as the Council was not an
organ that could, or should, conclude peace agreements. In such a situation,
there came into play a Chapter VII dynamic whose end-point was still un-
clear. Thus the Council was perhaps feeling its way.

On the comment relating to the Permanent Court of Arbitration, he
considered that the free choice of means of settlement, a fundamental prin-
ciple of the Charter, continued to be of great importance. There should exist
various means and a sufficient number already existed, but they should not
be mixed. The Permanent Court of Arbitration, an institution to which
much was owed by all, had up-to-date regulations and means to enable it to
continue to contribute to international arbitration.

In the area of disputes between specialized agencies and States, those re-
lating to certain agreements, such as headquarters agreements, might be re-
solved by the Court in an advisory proceeding. Such agreements generally
contained a clause stating that the opinion of the Court was binding on the
parties, which would apply even in the case of an advisory proceeding. The
use of that type of clause should be developed. Contentious proceedings,
however, were not currently accessible to organizations, as only States had
locus standi.

Mr. Ryssdal* said that the Universal Declaration of Human Rights had
been intended as a first step towards the adoption of legally binding instru-
ments for the protection of the fundamental rights and freedoms of the in-
dividual and the creation of the machinery for enforcing them. Though in
many parts of the world that process had met with problems, Europe, for rea-

* President, European Court of Human Rights, Council of Europe, Strasbourg, France.
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sons stemming from its recent history, had pursued it vigorously. By 1950 the

States members of the Council of Europe had, in a miraculously short time,

drafted and opened for signature the European Convention on Human

Rights. The Convention recognized individuals as having justiciable rights

and freedoms under international law, including a right that lay at the very

heart of the European Convention system: that of proceeding against a con-

tracting State for an alleged breach of the Convention. The Convention also

allowed a State to bring an action against another State even for a violation

committed against the latter State's own nationals and had set up enforce-

ment machinery that included the possibility of adjudication by a judicial

body. Those features explained the impact of the Convention on internation-

al law and its relevance to the question of the peaceful settlement of disputes.

Underlying the Convention and other related instruments was the pro-

found belief that the best way of securing peace was to guarantee basic hu-

man rights. Indeed, the European Convention system had played a

significant role in the preservation of peace within the community of the

European Convention States over the previous 40 years, due to the opportu-
nity afforded to States for peaceful settlement of potential disputes and, in

particular, the preventive character of the system.

At the centre of the European system, he said, was the European Court

of Human Rights, whose judgements were final and binding. The obligation

to put an end to a violation of the Convention and erase its consequences
had been consistently complied with. Often, it had led to changes in national

legal practice and case-law and in some cases even Members States other than

the respondent State had amended their legislation in the light of a Judgment

of the Court.
Similar systems were in force under the American Convention on Hu-

man Rights and the African Charter on Human and Peoples' Rights.

Strengthening such systems and creating them where they did not yet exist
were imperative.

As a result of the awareness of the need to consolidate and reinforce the

European machinery for the protection of rights, the European system was

currently being reformed. It had become clear that the role of the instru-

ments for the protection of human rights as a means of preventing and peace-

fully settling disputes within the international community would become of

even greater importance in the continuing climate of political instability that

confronted the world. He agreed, finally, with Mr. Frowein's remarks con-

cerning the promotion and implementation of international law through na-

tional courts. Indeed, recourse to international courts was only subsidiary:

the primary protection of human rights and fundamental freedoms had to be

secured by national courts.



Afternoon Meeting

DIPLOMACY AND RESOLUTION
OF INTERNATIONAL DISPUTES

B. S. Murthy *

A major concern of the international community, as it is of any community,
next only to controlling unauthorized violence, is to have speedy resolution
of disputes that arise among its members. If the parties in dispute relentlessly
press their claims, employing the different instruments of policy at their dis-
posal, diplomatic, ideological, economic and military tensions are generated,
escalate and might result in an outbreak of violence. Speedy settlement of
disputes saves the community from such a danger. By diplomacy is meant
what follows the process of communication between the officials or author-
ized representatives of the members of the international community, with a
view to having an exchange of information, developing, to the extent possi-
ble, mutual understanding, eliminating differences and evolving collabora-
tive arrangements.

Disputes arise for a variety of reasons, such as conflicting claims to ter-
ritories or territorial resources, or to extraterritorial resources, i.e., of the
sea, airspace and outer space; conflicting claims relating to the treatment of
people--one's own nationals, ethnic groups or individuals; or conflicting re-
sponses to internecine struggles between groups within a State. The particu-
lar dangers to which the international community is currently exposed were
brought to the attention of all by the Secretary-General in his report entitled
"An Agenda for Peace", submitted in 1992. He cautioned about the "fierce
new assertions of nationalism and sovereignty", "brutal ethnic, religious, so-
cial, cultural or linguistic strife", and "new assertions of discrimination and
exclusion" (A/47/277-S/241 11, para. 11).

From the dawn of history until recent times, two instruments have
served as means for the settlement of disputes: diplomacy and recourse to the

* Retired Dean of Law Schools of Andhra and Osmania Universities, Hyderabad, India.
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use of violence. Diplomats of the disputing parties negotiated and, when
they failed to arrive at an agreement, the matter was handed over to military
generals. After a few battles were fought, each side looked at the loss it had
sustained and diplomats were recalled to work out an agreement in the light
of the new situation. Peace treaties did not always bring permanent settle-
ments. When the vanquished recovered from their losses, the issues were re-
opened in the same or in a modified form.

From the time of the establishment of the United Nations, and indeed
in a way from the time of the League of Nations, a change occurred from the
diplomacy-war alternating structure. Control of the recourse to the use of
force and dispute settlement became two parallel, though much inter-
connected, procedures. Dispute settlement procedures may help to avoid an
outbreak of violence; bring about a cease-fire if violence breaks out; maintain
stable peace-keeping; and restore normalcy. Preventing an outbreak of vio-
lence, bringing about a cease-fire if violence has broken out and stable peace-
keeping might pave the way for resolution of the dispute with the aid of the
parallel dispute-resolving procedures. Some disputes might not get resolved
with these two parallel processes, but they might get at least encapsulated1 so
that the chances of an outbreak of violence are minimized.

The peaceful procedures of settlement of disputes might be broadly di-
vided into two groups: diplomatic and adjudicative. The latter includes ar-
bitration and judicial settlement. Arbitration is a time-honoured institution
which has become a fairly prominent international procedure since the sec-
ond part of the past century. The institution of judicial settlement has grown
from the days of the League of Nations. The chief feature that distinguishes
the diplomatic from the adjudicative method is that, whereas the decision
given by the third party in the latter is conclusive regarding the settlement of
the dispute, the aim in the diplomatic method is to influence the parties to
reach an agreement that settles the dispute.

The diplomatic methods currently in vogue may be classified for the
present purpose as: classical, triadic and parliamentary.2 The classical pattern
is the one which has developed in the post-medieval times. It is mostly inter-
personal communication behind closed doors between the authorized repre-
sentatives of the parties. The objective of the communication is mutually to
inform one another about one's intentions, capabilities and demands; to
bargain so as to get the maximum that is possible from the other party, sur-
rendering the minimum that is inescapable; and to formalize the agreement

"Encapsulation" is a concept discussed in Amitai Etzioni, The Active Society (The Free
Press, New York, 1968), p. 586.

2 For a more detailed statement, see B. S. Murthy, The International Law of Diplomacy
(New Haven Press, New Haven, Martinus Nijhoff, Dordrecht, 1989), p. 48.
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so reached to the degree considered expedient. By the use of this method a

large number of disputes are resolved everyday without their ever coming to
the attention of the public.

From different points of view, negotiation is the most preferable method

of settlement of disputes. First, since the resolution of the dispute is by mu-
tual consent, reached after free bargaining, there is a high degree of probabil-
ity of both the parties carrying out the agreement faithfully. Second, if the
spirit of democracy is government by consent, bilateral diplomacy is nearest
to that spirit. Third, arbitration and judicial settlement are, in game-theoret-
ic terms, zero-sum games. One party's gain is the other party's loss and the

total pay-off is zero. By contrast, in bilateral diplomacy, it can be worked out

so that each party gets something it desires and the total pay-off of both is a

variable sum, with scope for maximizing it. And fourth, any imposed solu-
tion to a dispute is very likely to be reopened by the party who felt compelled

to accept it at the time of settlement and thus there may be no real settlement
at all.

Negotiations can succeed, however, only when there is a disposition on
each side to accommodate, at least partially, the demands of the other side.

When both the parties stick to their demands relentlessly, there can be no

scope for agreement. One comes across instances when a party asserts, "this
is my vital interest", "it is not negotiable", and if the other party also makes
a similar assertion, there will be little scope for agreement. However, as time
elapses the perceptions of a party might change and what were once consid-
ered "vital interests" might not be so regarded.3 It is also possible that a party

might yield on what it considers a "vital interest" if it gets compensatory val-
ues as against what it gives up.4

The obligation to negotiate, where it exists, does not include an obliga-
tion to reach an agreement. The obligation to negotiate does indeed exist as

one of the options required to be chosen under Article 33 of the Charter of

the United Nations for peaceful settlement of disputes, in compliance with

the basic obligation under Article 2, paragraph 3. Where the obligation exists,

it is not enough for the party under obligation to assert its claim and leave it
at that. The International Court of Justice pointed out in the North Sea Con-

tinentalShelf5 cases that negotiation, to be in conformity with the obligation
to negotiate, should be meaningful, be a genuine endeavour at bargaining,

and not a mere affirmation of one's claims without ever contemplating the

meeting of the adversary's claim.

3 Sir James Headlam-Moreley, Studies in Diplomatic History (Alfred H. King, Inc., New
York, 1930), p. 45.

4 Murthy, op. cit., p. 96.
5 I. CJ. Reports, 1969, vol. 3, pp. 47 and 48.
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In contrast to the classical pattern of diplomacy, in which communica-
tion is bilateral or multilateral (when authorized representatives meet at a
conference or congress and negotiate about their respective interests and de-
mands), there is the pattern in which an intermediary gets involved, offering
his good offices, mediation or conciliation. Or he may undertake to make an
inquiry to clarify issues of fact or law to the parties. This pattern I have re-
ferred to above as "triadic", qualitatively different from the classical diploma-
cy in which communication is "diadic" or "polyadic". The intermediary
communicates with both the disputing parties with a view to influencing
them to agree to any particular solution he has been able to evolve by inter-
acting with them. The intermediary's role is rarely to serve simply as a medi-
um of communication. He exercises his choices on what to communicate, to
whom to communicate, at what time and in what manner. He may in some
cases offer some advantage to the party that agrees to the solution put for-
ward by him.

Classical diplomacy is by and large persuasive, but may, in some con-
texts, depending upon the techniques of negotiation and tactics employed,
be coercive. 6 When employed along with other instruments of policy-
military, economic or ideological-it can be definitely coercive in varying
degrees. The party who comes to feel the coercive effects has the choice of
withdrawing from the diplomatic process and trying to protect his interests
by other available means. "Triadic" diplomacy may also be mostly persuasive,
but, depending upon the techniques and tactics adopted by the intermediary
of, and the recourse he has to other instruments of policy to some degree or
other along with the diplomatic, it can also be coercive.

Though triadic diplomacy is of considerable antiquity, in the past cen-
tury it was not considered correct for a State to enter as an intermediary in a
dispute between others unless the disputing parties consented to the entry. In
the Hague Convention No. 1 of 1899, and that of 1907, a modest step was
taken towards legitimizing the third-party entry. The parties having serious
disagreement or conflict were required, before having recourse to arms, to re-
sort to good offices or mediation or conciliation "as far as circumstances al-
low". The contracting parties deemed it expedient and desirable that third
parties should offer, and had indeed a right to offer, their good offices, me-
diation or conciliation "as far as circumstances allow". The third parties were
declared to have the right to offer their good offices even during hostilities.
The exercise of this right was not to be regarded by either party to the con-
flict as an "unfriendly" act. Under Article 33 of the Charter, a party to a dis-
pute is not bound to accept a third party's good offices, mediation or

6 For a detailed statement, see Murthy, op. cit., p. 15.
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conciliation, provided it fulfils its obligation under that Article by accepting
any other of the methods specified therein.

There is currently a trend towards compulsory acceptance by the parties

in dispute of the third-party offer of good offices and so forth. For instance,
the Council of the Conference on Security and Cooperation in Europe (i.e.,
the Helsinki Conference Council) evolved in 1989 a procedure whereby the
acceptance of the third-party offer of conciliation was made mandatory.7

Either party to a dispute was authorized to invoke the intervention of a neu-
tral third party to decide the procedure to be adopted for resolving the dis-
pute. At the request of either party, the intermediary was authorized to
conciliate the dispute. This procedure is known as the "Valletta Mechanism".
In 1992, the Council took a decision which empowered it to direct the par-
ties to proceed to conciliation irrespective of their consent. A mechanism
similar to the Optional Clause system of the International Court of Justice
was created for the members of the Conference to declare in advance their
acceptance of conciliation. The Council also adopted a treaty which would,
if it came into force, establish a tribunal that would function as a concilia-

tion-cum-arbitration tribunal. It might be noted that the Conference, now
the Organization for Security and Cooperation in Europe, represents a fairly
homogeneous group of States and the Council reaches decisions by unanim-
ity. When a group of States has some integrating factors, it may not be diffi-
cult to evolve a compulsory conciliation system and for the disputing parties
to regard some members of the group as "neutral" enough to conduct the
conciliation process fairly. It might take considerable time to develop such a
system worldwide.

It may be that in the decades to come, with increasing international
trade and other links, small and closely connected groups of States will
emerge, the members of which will be more receptive to compulsory third-
party good offices and so forth. These groups need not be regional; they
could be, in the words of a renowned scholar, "a messy global institutional
structure, feeding into equally messy regional ones". 8 In such groups the dis-
puting parties might not find it difficult to choose a "neutral" to function as
an intermediary to their satisfaction. A compulsory system of this type is a
stage intermediate between negotiation simpliciter and international adjudi-
cation. International adjudication, too, is by and large a "triadic" interaction,
highly formalized with respect to communication and depoliticized, with a

7 For a short account of the developments in this regard, see M. Sapiro, "Dispute resolu-
tion: general methods and CSCE mechanisms", American Society of International Law Newsletter
(September-October 1994).

8 E. Haas, The Obsolescence of Regional Integration Theory (University of California, Berkeley,
CA, 1975), p. 91.
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firm commitment on the part of the disputing parties to accept the solution

given by the intermediary.
The parliamentary pattern of diplomacy has emerged as international

conferences of an ad hoc type and international organizations with organs

that meet periodically for discussion of issues of common concern have be-

come a prominent feature of the relations between States. The noteworthy

features of the parliamentary pattern of diplomacy are now well known.

First, the issues are discussed or debated in an open forum fully exposed to

the mass media of public information. Second, these discussions or debates
in the open forum are supplemented by discussions in small groups in pri-
vate. Third, the participants in the conference or the meeting of the organ

view the issue from a perspective broader than the particular issue that comes
up for consideration, a perspective that transcends the immediate concerns

of the parties in dispute. Fourth, if the issue is before an organ of an interna-
tional organization, it is likely to be regarded as a matter of continuing con-
cern and kept on the agenda to be taken up at successive sessions of the

organ. Fifth, the discussion or debate concludes with some formal resolution
adopted on the subject. The resolution may not provide a solution to the

conflict and may only call upon the parties politely not to cause any aggra-
vation of the conflict. It is possible that, as a result of discussions in the open

forum and persuasions and pressures exerted on the parties in the small
group discussions held in private and the public opinion formed and aired
around the world, the parties might reach an agreement to resolve their dis-

pute. In international organizations dealing with matters of a technical char-
acter, resolution of the dispute is more likely because there is a chance of the
recalcitrant party losing the benefit of the cooperative system provided by the
organization. Some disputes might remain merely encapsulated with reduced
chances of erupting in violence. All international conferences and organs of

international organizations that provide an open forum for discussion and
debate are now venues for parliamentary diplomacy.

Reference was made earlier to the parallel processes of controlling the in-

cidence of violence and settling disputes. These two processes may most con-
veniently be pursued in the parliamentary diplomatic arena of the Security

Council and in the General Assembly also. However, it is necessary to note

that the Security Council cannot directly go far enough towards settling a
dispute. Article 33 requires the Security Council, when it deems necessary,

to call upon the parties to settle their dispute by the peaceful methods spec-

ified in that Article, i.e., negotiation, inquiry, mediation, conciliation, arbi-

tration, judicial settlement, resort to regional agencies or arrangements, or

other peaceful means of the parties' choice. The dispute must indeed be of

such a gravity as is likely to endanger the maintenance of international peace
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and security. Article 34 gives the Council the power to investigate to decide
whether the dispute requires its attention. Article 35 provides for third par-
ties to the dispute bringing the dispute to the attention of the Security Coun-
cil or the General Assembly. Article 36 gives the Council power to
recommend appropriate procedures or methods of adjustment. Under Arti-
cle 37 the Council has power to recommend such terms of settlement as it
may consider appropriate. Article 38 applies when the parties so request and
the Council has power to make recommendations with a view to a peaceful
settlement of the dispute. These provisions are sufficiently indicative of the
fact that the Security Council has no power directly to impose a solution on
the parties, though the measures which the Council takes in maintaining
peace and security might lead the parties to agree to some solution.

Though there is scope for settlement of disputes by recourse to parlia-
mentary diplomacy, statistical studies have shown that this method has not
been made much use of.9 There are two reasons which may account for this:
first, if it is assumed that the parliamentary organ is not divided on any pre-
set lines of division, it is difficult for the parties to the dispute to foresee how
the different members would respond to their respective claims. This would
dissuade them from having recourse to parliamentary diplomacy. If there is
a division on pre-set lines, either might feel that taking the issue to the organ
would be to get it politicized to a high degree. One might not be quite sure
of getting the requisite support in the organ. 10 For these reasons, in general,
there would be a disposition to take only issues of general common concern
to the parliamentary diplomatic arena, with a view to getting affirmation of
any particular preferred view, and not to take disputes of concern to the par-
ties alone unless peace and security issues also are involved.

There is considerable hope about the role which the Security Council
might be able to play in the decades to come, springing from the disappear-
ance of the intense East-West rivalry. However, any issue of a considerable
degree of specificity and immediacy is likely to be a matter of concern for the
permanent members, who would weigh the pros and cons of any particular
alternative. They have to arrive at a consensus on the issue and, if once they
arrive at it, they are unlikely to find it difficult to get the additional votes
necessary to obtain the required majority. In such a context, the parties to a
dispute, unless confronted by the immediate danger of being victims of the

9 K. J. Holsti, "Resolving international conflicts: a taxonomy of behaviour and some fig-
ures on procedures", Journal of Conflict Resolution, vol. 10 (1966), p. 272; also J. G. Hadwen and
J. Kaufmann, How United Nations Decisions Are Made (Sijthoff, Leyden, 1962), p. 61.

10 It should be remembered that when the General Assembly adopted the "Uniting for
Peace" resolution (377 (V)) on 3 November 1950, the West had sufficient strength to secure a
two-thirds majority at any time, and that situation changed as the membership expanded.
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use of force, will probably be disinclined to bring the dispute before the Se-

curity Council.

With a view to enhancing the role of the United Nations in maintaining

international peace and security, the Secretary-General, in his report entitled

"An Agenda for Peace" (A/47/277-S/241 11, para. 34), put forward several

suggestions. He stated that conflicts had gone unresolved in the past not be-

cause techniques for peaceful settlement were unknown, but because, first,
the parties had no political will to resolve their differences as suggested in

Chapter VI of the Charter and, second, there was a lack of leverage at the dis-

posal of a third party to influence the parties to agree to a settlement. This

may not be quite accurate. A better way of stating the reason might be that
each party sought a better solution than what it had been called upon to

accept. A third party might not find a reason to use the leverage it has for the

settlement of the particular dispute. All disputes need not get resolved to a

pre-set time schedule. It is true that, apart from the danger of eruption of vi-

olence because of an unresolved dispute, an unresolved conflict relating to re-
sources might stand in the way of exploitation of the resources for the benefit

of the community; or if the dispute related to a territory inhabited by people,
or concerned the treatment accorded to people, non-resolution of the dis-

pute would place the people in a condition of uncertainty or prolong their

alleged ill-treatment. However, in a world in which, in the Secretary-Gener-

al's words, "the importance and indispensability of the sovereign State as the

fundamental entity of the international community" (ibid., para. 10) are af-
firmed and reaffirmed, the perceptions of Governments of the interests of

their respective States are bound to rank in precedence over the exploitation

of resources for the benefit of the world community or the uncertainties and

hardships suffered by some people. This is not to understate the importance
of human rights in any way.

The Secretary-General also suggested mobilization of resources for ame-
liorative purposes and for use as leverage for peaceful resolution of conflicts

(ibid., para. 23). Some conflicts can indeed be resolved if the party that is

asked to give up a particular claim is offered satisfactory compensation. The

question that may be raised is: Is it possible now for the United Nations to

raise resources required for amelioration and compensation which would

help resolution of all the disputes in the world? Maybe a day will come when
the United Nations would be able to mobilize resources which are compara-

ble to those possessed by a modern, developed welfare state and one may look

forward to that time.

A proposal has been recently discussed in the International Law

Commission which links the legality of countermeasures (i.e., reprisals) to
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peaceful settlement of conflicts.1 1 The proposal leaves untouched counter-
measures involving the use or threat of force whose permissibility will have
to be decided in accordance with the principles and procedures provided by
the Charter. As regards non-violent countermeasures, a requirement is
sought to be introduced that, before a countermeasure is taken, there should
be a demand for cessation of the wrong and redress of the injury. This re-
quirement is to be welcomed since it helps to initiate negotiations or to keep
the negotiations already in progress continuing. Reprisals, according to the
proposal, are unlawful unless the parties complied with the general obliga-
tions for pacific settlement of disputes prescribed by Articles 2, paragraph 3,
and 33 of the Charter. These obligations at the very minimum include an
obligation to negotiate in a meaningful manner, as stated already, in a genu-
ine endeavour to reach an amicable solution.

In conclusion, it may be stated that diplomacy is, and will continue to
be, a very important means of settling disputes. There are different diplomat-

ic methods and each might be more suitable in a particular context than oth-
ers. The methods might be refined and improved to meet the necessities to
resolve conflicts as they arise in future. These necessities will vary with the
character of the conflicts that might arise and the line of evolution which
international relations will take in the coming century. That evolution, it
may be hoped, will promote to the utmost extent inclusive interests that up-
hold, and oppose the triumph of exclusive special interests that militate
against, the values of human dignity.

11 For a short note on these discussions, see Oscar Schachter, "Dispute settlement and

countermeasures in the International Law Commission", American Journal of International Law,
vol. 88 (1994), p. 471.



ENHANCING THE ROLE OF REGIONAL
ARRANGEMENTS OR AGENCIES IN THE
PEACEFUL SETTLEMENT OF DISPUTES

Oleg N. Khlestov*

The theme of this Congress is "Towards the Twenty-first Century". What
are the prospects for the development of individual areas of international law
over the next 20 to 25 years so as more effectively to protect the interests of all
the peoples of the international community as a whole, maintain peace and
create conditions which contribute to the development of good-neighbourly
relations among all States?

War as a means of resolving disputes and conducting foreign policy is le-
gally prohibited. The objective is to achieve this in practice. The scientific
and technical revolution is creating new possibilities for the activity of States
in areas not previously covered and engendering new possibilities for man-
kind. Communications are being expanded. This will lead to an increase in
the number of disputes and, since war is prohibited as a means of resolving
them, the role of peaceful means for the settlement of disputes must inevita-
bly grow. States therefore have the task of promoting the further develop-
ment and enhancement of the international legal norms which regulate the
system for the use of peaceful means to resolve disputes and, above all, of ap-
plying them in practice.

World trends in recent years show that the role of the United Nations
and all its components-the Security Council, the General Assembly, the In-
ternational Court of Justice and the Secretariat-is growing. The role of such
means for the peaceful settlement of disputes as bilateral and multilateral ne-
gotiations, good offices, mediation, conciliation commissions and fact-find-
ing commissions, which States themselves use, is also growing. A great many

* Professor, Diplomatic Academy of the Ministry of Foreign Affairs, Moscow, Russian Feder-
ation.
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examples could be given of the successful solution of disputes in various parts

of the world. One such example is the settlement through bilateral negotia-
tions of the dispute regarding the demarcation of the border between Russia

and China. This was a painful dispute which led to an exacerbation of rela-
tions, confrontations and clashes.

When considering the application of peaceful means for resolving dis-

putes, what is usually meant is their application by States and the United Na-
tions. In seeking ways of improving the use of peaceful means, it is worth
paying attention also to enhancing the role of regional mechanisms for the
peaceful settlement of disputes. Why? There are a number of reasons, includ-
ing the following:

" Frequently, the countries of a region have closer economic relations, a
psychological, religious, ethnic and linguistic commonality and closer
links in the most varied spheres. This creates additional possibilities
which facilitate efforts for the peaceful settlement of disputes in the
region concerned.

* The United Nations and its mechanisms are becoming increasingly over-

burdened. The volume of its work is growing and will continue to grow.
A more active participation of regional organizations in resolving dis-
putes would make it possible for the entire existing system of interna-
tional mechanisms to resolve disputes more rapidly and effectively. This
might also lead to a reduction in the financial burden of the United
Nations.

" There are a great many interesting aspects in the operation of regional

mechanisms for the peaceful settlement of disputes. Of course, they are
all based on means whose application is envisaged in Chapter VI of the

Charter of the United Nations and, in particular, Article 33. At the same
time, if the work of regional organizations is analysed, many nuances

can be found which are sometimes fairly significant. As is well known,
all regional organizations have their own systems and very different bod-
ies for the peaceful solution of disputes and they make use of them. That

is true of European organizations, in particular the Organization for
Security and Cooperation in Europe (OSCE), the League of Arab States,
the Organization of American States, the Organization of African Unity

and others. It can be determined that disputes by their nature are
divided into various categories. There are the more serious disputes,

concerning, for example, the territorial integrity of a State, and the less
serious ones and the procedures for their consideration vary, as does the

nature of the decisions made about them (particularly in the case of the

League of Arab States). In the Commonwealth of Independent States,
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formed in the territory of the former Union of Soviet Socialist Repub-

lics, a process is under way of establishing mechanisms for the consider-

ation of disputes and the supreme body of the Commonwealth-the

Council of Heads of State-has been accorded certain rights for the set-

tlement of disputes, in particular, recommending that the parties should

apply a particular procedure or method to resolve a dispute.

There are many other examples, such as how to react to the refusal of a
party to a dispute to apply the procedure for the settlement of the dispute

proposed to it by a regional body or how to apply various types of decisions

by conciliation commissions or fact-finding commissions which, in some
cases, take the form of recommendations and, in others, are binding in nature.

In other words, if we were to make an inventory the experience accu-
mulated by international regional organizations and examine the various
mechanisms and means available to them for resolving disputes, we would
note many interesting and subtle differences. At the same time, the experi-
ence gained in one region would undoubtedly prove useful in other regions
of the world.

Mention should also be made of the topic of regional law and its corre-
lation with universal law in the light of the question raised during this Con-
gress: the view was expressed-and this overlaps somewhat with the subject-
matter under consideration-that the creation of regional systems might re-
sult in particular systems that differ in some way from universal international
law, thereby undermining it, and this would of course give rise to a certain

degree of concern. In the light of contemporary international law, I do not
think that such a situation-namely, the existence of regional systems with

certain elements differing slightly from universal norms-should give cause
for alarm. An analysis of the structure of contemporary international law
makes it clear that regional law should correspond to universal international
law, at least its principles, and the principles of contemporary international
law are jus cogens, any deviation from which is impossible. Furthermore, Ar-

ticle 103 of the Charter of the United Nations states clearly that, in the event
of a conflict between obligations under the Charter and other obligations,
the former will prevail. This may also be illustrated by the Vienna Conven-
tion on the Law of Treaties, which embodies the principle ofjus cogens. Thus

the branches which are codified by the norms of international law-for ex-
ample, diplomatic or consular relations, space law or the law of the sea-all

establish certain rules of conduct which are regarded as universal. But those
rules may be built upon, a case in point being the 1963 Vienna Convention

on Consular Relations, which states that the privileges and immunities con-
tained in the Convention constitute a minimum basis. And it -, well known
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that hundreds of bilateral consular conventions have been concluded which

provide for more extensive rights than does the 1963 Convention.

Such a situation exists with respect to regional law as well, because re-

gional mechanisms can build on existing norms depending on the specific

features of the region concerned. However, with respect to fundamental is-

sues, such as Article 53 of the Charter, it is obvious that no regional mecha-
nisms could take enforcement action without the authority of the Security
Council. Therefore regional norms can exist, but they should supplement the
norms of universal international law and should not conflict with them. And
they provide a wealth of additional possibilities for dealing with regional dis-
putes and any particular problems, taking into account the specific nature of
the relations between the States concerned.

Another remark I would like to make in connection with regionalism is
that while Chapter VIII of the Charter talks about the "region", there is a

tendency to define a region not only on the basis of a geographical criterion,
but also on a functional basis. For example, OSCE includes Canada and the
United States, which, geographically, obviously do not belong to Europe
while the League of Arab States includes Arab States in both Africa and Asia.
This is quite a normal approach in the current circumstances.

Also to be considered are the kinds of disputes which are being settled
and might in the future be settled through regional arrangements. In the past
we tended to have inter-State disputes, but now the trend, a rather dangerous
one, is towards an increase in the number of conflicts occurring in the terri-
tory of a single State. Thus, according to a very recent document prepared
by the Secretary-General for the fiftieth session of the General Assembly
(A150/60-S/1995/1, para. 11), the United Nations conducted, in 1988, five
peace-keeping operations, four of which involved inter-State conflicts, with
only one involving a non-inter-State conflict. Between 1988 and the present,
on the other hand, 21 peace-keeping operations have been conducted, of
which 8 involved inter-State conflicts and 13 non-inter-State conflicts. The
report thus indicated that, while in 1988 only 20 per cent of peace-keeping
operations related to non-inter-State disputes, this figure has since then risen
to 62 per cent, and it unfortunately appears that the international commu-
nity is encountering and will continue to encounter, to an even greater
degree, non-inter-State, non-international conflicts. This is a sad develop-

ment, inasmuch as statistics have shown that non-international conflicts
cause suffering, first and foremost, to the civilian population (90 per cent of
those who die in military operations are civilians); they also destroy the econ-
omy of the country, in addition to having numerous other dire conse-
quences. Therefore, the international community and the United Nations,
and indeed mankind as a whole, must devote attention to this matter and
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seek, in particular, ways and means of resolving conflicts of this nature. It

should also be pointed out that there are examples of regional machinery

starting to participate in the settlement of non-international conflicts, that

is, internal conflicts. By way of illustration, let me mention the participation

of the League of Arab States in the crisis in Lebanon in 1989, where a special
group was set up which helped to resolve an internal conflict by promoting

the convening of the Lebanese Parliament in order to effect political reforms,
hold presidential elections and form a Government of national unity.

Another example is that of Nicaragua, where certain steps were taken for

the demobilization, repatriation or relocation of those who participated in
the events there.

Thus the trend is obvious and quite clearly types of actions which were
covered by Chapter VI of the Charter are now moving towards Chapter VII.

It may be recalled in this connection that Dag Hammarskjold once said that
peace-keeping operations fell in fact between Chapters VI and VII of the
Charter, under what he called "Chapter 62".

Thus, the trend towards disputes turning into conflicts is becoming
more and more dangerous and regional mechanisms and the entire United
Nations system are accordingly paying more and more attention to such mat-
ters. In this context it should be kept in mind that violations of the principle
of non-intervention in the internal affairs of States and also of the principle
enshrined in Article 2, paragraph 7, of the Charter are unacceptable.

In conclusion, I wish to stress that the role of regional mechanisms and
arrangements should be strengthened. This should not, however, result in

any competition between the United Nations and regional organizations,
which should rather complement each other. In practical terms, it would be

advantageous if a number of States or the Secretary-General were to propose

the inclusion in the agenda, for example, of the fifty-first session of the
General Assembly of an item dealing with the role of regional organizations
in the peaceful settlement of disputes. The preparation of material on the
subject would also be useful: for example, a study on how the role of regional

organizations has been envisaged in certain specific resolutions.

There is a need to make it known to the public how the existing machin-
ery is actually being used. Recourse might be had to the Department of Pub-

lic Information of the Secretariat. In the case of human rights or
disarmament, for example, bulletins are being published. The ways in which

peaceful means of resolving disputes are being utilized should be reported
and publicized to the maximum extent possible, as a way of exerting a salu-

tary influence, at the political and moral levels, on leaders of States: the ob-

ligation to settle disputes peacefully exists, but, in practice, many heads of

State and Government have a rather dubious attitude in this area. What is
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needed therefore is propaganda work, in the good sense of the term, and the

participation of all mass information media. This would have a very impor-
tant and constructive effect.



DESARROLLO Y TENDENCIAS ACTUALES

DE LA SOLUCION PACfFICA DE

CONTROVERSIAS EN EL AMBITO

DEL DERECHO INTERNACIONAL

Miguel Angel Gonzdlez Fix*

Cuando la Carta de las Naciones Unidas consagr6 en su Articulo 10 al man-
tenimiento de la paz y la seguridad internacionales como uno de los objetivos
primordiales de la Organizaci6n y prohibi6 a los Estados el uso de la fuerza,
confiri6 a la soluci6n pacffica de controversias un lugar especial dentro de las
actividades que habrfa de desempefiar la nueva entidad y defini6 la conducta
que en el futuro deberfan de seguir sus Miembros en la conducci6n de sus re-
laciones mutuas.

Aunque la suscripci6n de la Carta marc6 el inicio de una nueva etapa en
las relaciones internacionales, la idea de preservar la paz a trav~s de la solu-
ci6n pacifica de controversias habfa estado presente en la mente de los hom-
bres desde tiempos remotos. La historia da cuenta de una gran cantidad de
instrumentos que prevefan, varios siglos antes de Cristo, el recurso a medios
pacfficos para dirimir diferendos.

A lo largo de la historia, la bisqueda y el perfeccionamiento de mecanis-
mos que contribuyeran al mantenimiento de la paz a travds de la soluci6n de
disputas ha sido una de las grandes tareas de la comunidad internacional. Las
Conferencias de Paz de La Haya de 1899 y 1907 y el regimen que posterior-
mente adoptarfan tanto la Sociedad de las Naciones como algunos tratados
internacionales que establecieron de manera especifica mecanismos a los que
las partes debian acudir para remediar sus controversias son ejemplos de esa
biisqueda de la paz a travds de la conciliaci6n de intereses. Muchos de los me-
canismos establecidos durante esa 6poca se han perfeccionado con el paso de

tiempo y han contribuido a mejorar la convivencia internacional.

* Asesor Jurfdico, Ministerio de Relaciones Exteriores, Tiatelolco, Mxico.
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Evoluci6n del Principio de Soluci6n de Controversias a partir de la Carta

La Carta de las Naciones Unidas represent6 un progreso considerable respec-
to de las disposiciones existentes relativas al recurso a la guerra. No se limit6
a condenar a la guerra, sino que prohibi6 el uso de la fuerza, estableci6 un
mecanismo de acci6n colectiva para restablecer la paz en caso de ruptura y
prest6 atenci6n especial a la soluci6n pacffica de controversias.

A pesar de este avance, la redacci6n de los Articulos de la Carta relacio-
nados con la soluci6n pacffica de controversias (Arts. 1, pirr. 2, y 2, pirr. 3,
y todo el Cap. VI) dejaba dudas sobre el alcance de la obligaci6n impuesta a
los Estados en este rubro. El 6nfasis puesto en las controversias o situaciones
susceptibles de poner en peligro la paz y la seguridad internacionales llev6 a
algunos a sostener que las disposiciones de la Carta s6lo obligaban a los Es-
tados a solucionar por medios pacificos aquellas diferencias que pudieran po-
ner en peligro la paz. Hoy, gracias a la suscripci6n de otros instrumentos
internacionales en la materia, a las declaraciones emitidas como resultado de
las actividades de organismos internacionales y a la prictica de los Estados,
no cabe duda de que la soluci6n pacifica de controversias constituye una nor-
ma general de observancia obligatoria para todos los miembros de la comu-
nidad internacional.

Sin importar la magnitud de la diferencia o sus efectos en la paz inter-
nacional, e independientemente de la acci6n que los 6rganos de las Naciones
Unidas puedan adoptar frente a una determinada situaci6n, el principio de
la soluci6n pacifica de controversias es una norma imperativa de derecho
internacional.

El Articulo 33 de la Carta y la Evoluci6n de los Medios de Soluci6n Pacifica

Aunque los mecanismos de soluci6n pacifica de controversias son parte de la
prictica diplomitica tradicional, deben adaptarse y de hecho se adaptan de
manera continua a las nuevas condiciones de la vida internacional. No todas
las diferencias son iguales ni pueden seguir los mismos patrones de soluci6n.
Reconociendo la importancia de la voluntad politica de las partes como ele-
mento fundamental dentro de todo proceso de soluci6n y la mecAnica distin-
ta de cada controversia, el Articulo 33 de la Carta de las Naciones Unidas
consagra el principio de la libre elecci6n de medios y se limita a enunciar al-
gunos de los mecanismos a los que las partes en una diferencia podrian acudir
para solucionarla.

La raz6n de la enunciaci6n no limitativa contenida en el Articulo 33 de
la Carta radica en la intenci6n de facilitar la soluci6n pacifica de conflictos
sin buscar privilegiar alguna via en especial. Se deja a la imaginaci6n de los
Estados en conflicto encontrar la forma mis apropiada de solucionar su dife-
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rencia. De esta manera, podrin apegarse a un mdtodo, combinarlo con otro,
o incluso inventar mecanismos de soluci6n. La jinica obligaci6n de las partes

radicari en solucionar su diferencia de manera pacffica.

A lo largo de los afios, los Estados han privilegiado algunos procedi-

mientos sobre otros. Asi, por exemplo, la Corte Permanente de Arbitraje In-

ternacional, que conoci6 durante las primeras d~cadas de su establecimiento
un ndimero considerable de asuntos, ha visto durante los tiltimos afios una
disminuci6n importante de su volumen de trabajo. Al mismo tiempo, como

consecuencia de la intensificaci6n de los intercambios comerciales entre los
Estados y la puesta en marcha de ambiciosos procesos de integraci6n regio-

nal, nuevas formas de arbitraje han aparecido en la vida internacional.
Ante lo limitado del tiempo, har6 referencia a la evoluci6n que han pre-

sentado tres mecanismos especficos de soluci6n de diferencias: la negocia-
ci6n, la mediaci6n a travs del Secretario General de las Naciones Unidas y
la vfa contenciosa por conducto de la Corte Internacional de Justicia. Asimis-
mo, por incidir de manera directa en el rubro que nos ocupa y tratarse de una
reciente experiencia mexicana, har6 especial menci6n a los capitulos de solu-
ci6n de controversias contenidos en el Tratado de Libre Comercio de Amdri-
ca del Norte.

La Negociaci6n

Al hablar de los medios de soluci6n pacfica de controversias, especial men-
ci6n debe hacerse a uno de los mis antiguos: la negociaci6n. A lo largo de la
historia, los contactos directos entre Estados han sido vistos como la forma
mis sencilla, confiable y efectiva de resolver las diferencias que pudieran pre-
sentarse en el curso de sus relaciones y han otorgado un lugar especial dentro
de sus preferencias a la negociaci6n. El caricter fundamental de la negocia-

ci6n, aunado a su flexibilidad y eficacia, la han convertido en el mecanismo
por excelencia de soluci6n de diferencias. Todos los Estados acuden a ella en
primer lugar y la mayoria de los tratados internacionales la contemplan como

requisito previo para recurrir a cualquier otro medio de arreglo pacffico.

Sin embargo, a pesar de ser el mecanismo al que los Estados han acudido
desde tiempos inmemoriales, la negociaci6n ha sufrido ciertas transformacio-
nes. Nuevas variedades de negociaci6n, entre los que podemos mencionar a

las consultas y a los intercambios de opiniones, han sido incorporadas a la
prictica internacional y se les regula de distintas maneras en los instrumentos

internacionales. Asi, por ejemplo, a fin de no eternizar los conflictos a la es-
pera de un resultado de los contactos directos, los Estados han establecido
tiempos lfmite e impuesto ciertas formalidades a la celebraci6n de negocia-
ciones. En la actualidad, se ha sefialado que las negociaciones, las consultas o
los intercambios de opiniones no deben ser meras formalidades, sino que
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deben ser significativos y si en un perfodo determinado de tiempo no se ha
Ilegado a un arreglo, podri acudirse a otro tipo de mecanismo. Cabe destacar,
sin embargo, que adn cuando se acuda a otro mecanismo, nada impediri a
las partes en un conflicto regresar a las negociaciones o bien, continuar cele-
brindolas de manera paralela.

El Papel del Secretario General de las Naciones Unidas en la Soluci6n
de Conflictos

El incremento de los contactos entre Estados ha dado lugar a un escenario in-
ternacional de interdependencia en el que se han multiplicado tanto los focos
de conflicto como la labor de los organismos internacionales para prevenir
rupturas de la paz. El papel de los organismos internacionales en la soluci6n
de controversias se ha intensificado durante la tiltima ddcada. Para ilustrar lo
anterior y por la importancia que han adquirido sus funciones en la esfera del
mantenimiento de la paz, har6 referencia al papel del Secretario General de
las Naciones Unidas en la soluci6n de conflictos internacionales.

Aunque desde la suscripci6n de la Carta de San Francisco el Secretario
General de las Naciones Unidas, con base en las disposiciones contenidas en
los Artfculos 98 y 99 de dicho documento, habia venido desempefiando cier-
tas funciones en el mantenimiento de la paz y la soluci6n de conflictos, la
tendencia a ampliar su papel en esta esfera ha sido particularmente visible
desde el inicio de la ddcada de los 80. Importantes instrumentos internacio-
nales en la materia, entre los que puede sefialarse a la Declaraci6n de Manila
de 1982 sobre el Arreglo Pacifico de Controversias Internacionales y la De-
claraci6n de 1988 sobre la prevenci6n y la eliminaci6n de controversias y de
situaciones que puedan amenazar la paz y la seguridad internacionales y,
sobre el papel de las Naciones Unidas en esa esfera, dedican espacios a la fun-
ci6n del Secretario General y, de hecho, lo instan a hacer pleno uso de las
disposiciones de la Carta relativas a las funciones que tiene encomendadas.

El Secretario General, por su parte, ha asumido con seriedad sus atribu-
ciones en la materia. Los informes que peri6dicamente presenta a la Organi-
zaci6n sobre su labor han dedicado capitulos especiales a la soluci6n de
conflictos y formulado recomendaciones concretas para mejorar las funcio-
nes de la Organizaci6n en este rubro. El 6nfasis otorgado en dichos informes
a la diplomacia preventiva y al establecimiento, mantenimiento y consolida-
ci6n de la paz, ireas en las que la atenci6n temprana de conflictos tiene un
lugar especial, deja ver la importancia que el Secretario General otorga a los
mecanismos de soluci6n de controversias para el cumplimiento de los obje-
tivos de las Naciones Unidas.

Las funciones que el Articulo 99 de la Carta encomienda al Secretario
General, en el sentido de llamar la atenci6n del Consejo de Seguridad hacia
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cualquier asunto que en su opini6n pueda poner en peligro cl mantenimiento

de la paz y la seguridad internacionales, han tenido impacto en el arreglo pa-
cifico de controversias. El Secretario General ha realizado actividades concre-

tas para impedir que una determinada situaci6n empeore y ponga en riesgo

la paz. El hecho de que pueda llamar la atenci6n del Consejo, le ha otorgado
un amplio margen de maniobra en el manejo de situaciones de tensi6n entre
Estados y le ha permitido impulsar la soluci6n pacffica de conflictos. Cabe
hacer referencia, en este punto, a la conformaci6n de los "Grupos de Amigos

del Secretario General" que, como en los casos de El Salvador y Guatemala,
han desempefiado un importante papel en el arreglo de controversias.

Tras este breve anilisis de la funci6n del Secretario General, en el que
queda de manifiesto la importancia que dfa con dfa adquiere su figura en la
esfera de la soluci6n de conflictos, valdrfa la pena hacer menci6n a la inicia-
tiva que hace algunos afios fue presentada ante las Naciones Unidas, en el
sentido de conferir al Secretario General la facultad de solicitar de manera di-
recta y sin necesidad de acudir previamente a la Asamblea General, opiniones
consultivas a la Corte Internacional de Justicia. Cabe recordar que a la fecha,
la Carta s6lo faculta a la Asamblea General y al Consejo de Seguridad a soli-
citar opiniones consultivas de la Corte. Los otros 6rganos de las Naciones
Unidas y los organismos especializados deben obtener una autorizaci6n de ta
Asamblea General para acudir en la via consultiva a la Corte. El hecho de te-
ner que recurrir a la Asamblea y esperar una autorizaci6n, que podrfa o no
emitirse, priva al Secretario General de la oportunidad de contar, en menor
tiempo, con mayores elementos para incidir en la soluci6n de una diferencia.
Es evidente que otorgar tal facultad al Secretario General, por las ventajas y
desventajas que podrfa conllevar, amerita un mayor estudio de los Miembros
de las Naciones Unidas. Como el desarrollo del derecho internacional se verfa
tambi~n favorecido por una decisi6n en ese sentido, resultarfa sumamente re-
confortante que el quincuag6simo aniversario de la Organizaci6n pudiera
constituir el marco propicio para retomar este interesante proyecto.

La Corte Internacional de Justicia

La certeza que proporciona la aplicaci6n del derecho ha llevado a los Estados
a travis de la historia a preocuparse por establecer 6rganos encargados de ad-
ministrar justicia. El establecimiento de la Corte Permanente de Justicia In-
ternacional y de su sucesora, la actual Corte Internacional de Justicia, ha
sido, sin duda, un gran paso en la evoluci6n de la comunidad internacional
hacia un regimen de derecho.

Aunque el Estatuto de la Corte Internacional de Justicia se ha manteni-
do sin cambios desde su suscripci6n, su Reglamento fue objeto de modifica-
ciones en 1972 y sustituido por uno nuevo en 1978, para lograr una mayor
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celeridad procesal y hacer de la Corte un instrumento mis accesible y atrac-

tivo a los Estados. A pesar de la inexistencia de cambios en su estructura, la

Corte ha ido adaptindose poco a poco a las realidades internacionales. Du-
rante los iltimos afios se ha apreciado que cl ndmero de asuntos sometidos a
su consideraci6n ha ido en aumento, lo que podria ser un indicador de la
conflanza que los Estados van adquiriendo en los medios judiciales para la so-
luci6n de controversias.

Sin embargo, a pesar de sus ventajas, la via contenciosa ha sido poco
aprovechada por los Estados. Aunque la Corte ha contribuido a la soluci6n
de importantes diferencias, seria exagerado afirmar que es un instrumento re-
levante en el mantenimiento de la paz y la seguridad internacionales. Lamen-
tablemente, no se han sabido aprovechar las bondades de la justicia
internacional, se ha investido a la Corte de una jurisdicci6n limitada y se ha
acudido, en tdrminos generales, con poca frecuencia a ella.

Una de las ms grandes garantfas para mantener la paz dentro de la co-
munidad internacional radica en el establecimiento de un tribunal con juris-
dicci6n obligatoria para todos los Estados. Aunque este se convierte en un
ideal cuya consecusi6n requiere de tiempo, el nuevo escenario internacional,
en el que la rivalidad Este-Oeste ha desaparecido y los Estados tienden a in-
tegrarse en esquemas cada vez mis interdependientes, proporciona una gran
oportunidad para renovar el papel de la Corte en la soluci6n pacifica de con-
troversias.

Un voto de confianza y de solidaridad para la Corte serfa la aceptaci6n
de su jurisdicci6n obligatoria. La recomendaci6n del Secretario General con-
tenida en el informe titulado "Un programa de paz", para que los Estados re-
tiren a ms tardar en el afio 2000 sus reservas a la cliusula facultativa de
jurisdicci6n obligatoria contenida en el Articulo 36 del Estatuto de la Corte
Internacional de Justicia, amerita una serfa reflexi6n por parte de todos los
miembros de la comunidad internacional.

Mientras se avanza en esta idea, el marco que proporciona el Decenio de
las Naciones Unidas para el Derecho Internacional podrfa ser aprovechado
para promover al interior de la Organizaci6n el fortalecimiento de los vfncu-
los con la Corte y el mejor conocimiento de sus trabajos.

El Tratado de Libre Comercio de America del Norte

El Tratado de Libre Comercio de Amdrica del Norte fue suscrito el 17 de di-
ciembre de 1992 y se encuentra en vigor desde el 1 de enero de 1994. Inser-

to en el marco del Acuerdo General sobre Aranceles Aduaneros y Comercio

(GATT), el Tratado tiene por objeto eliminar barreras al comercio, promover
condiciones para una competencia justa, incrementar las oportunidades de
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inversi6n y proporcionar protecci6n adecuada a los derechos de propiedad

intelectual.

El establecimiento de procedimientos efectivos para la aplicaci6n del

Tratado y para resolver las diferencias que pudieran presentarse como resul-

tado de su desempefio ocupan un lugar importante dentro de su estructura.

En el caso de la soluci6n de controversias, tres capitulos del Tratado, el XI re-

lativo a inversiones, el XIX relativo a diferencias en materia de antidumping

y cuotas compensatorias, y el XX relativo a diferencias en general, asif como

otras disposiciones a lo largo del mismo, son dedicados a este rubro.

Durante la elaboraci6n del Tratado de Libre Comercio de Amdrica del

Norte, se tuvo muy en cuenta las disposiciones del Acuerdo de Libre Comer-

cio suscrito entre el Canadi y los Estados Unidos de Amdrica. Sin embargo,

varios esquemas, incluyendo el relativo a mecanismos para la soluci6n de di-

ferencias, adquirieron caracterfsticas novedosas. Asf, aunque los mecanismos

previstos en el Tratado incorporen a los medios clisicos de soluci6n de dife-

rencias, su combinaci6n da origen a un sistema sui generis en el que se res-

ponde tanto al status soberano de las partes como a la necesidad de poner fin

a una diferencia.
El sistema del Tratado se inspira en primer tdrmino en el principio de ]a

libre concertaci6n. Las partes deben procurar un acuerdo sobre la interpreta-

ci6n y aplicaci6n del Tratado y, mediante cooperaci6n y consultas, alcanzar

una soluci6n mutuamente satisfactoria. Para ello, prevd el agotamiento de

distintas instancias de soluci6n. De las consultas, se pasa a los buenos oficios,
la conciliaci6n o la mediaci6n de la Comisi6n de Libre Comercio, 6rgano

miximo institucional del Tratado, y de ahf, al establecimiento de paneles ar-

bitrales de expertos.

Las consultas se inician en diversos plazos, segiin la materia, mediante la

presentaci6n de una solicitud, cuando cualquiera de las partes estime que una

medida adoptada por otra afecta el funcionamiento del Tratado. De no llegar

a una soluci6n satisfactoria en un plazo determinado (por lo general de 30 a
45 dfas) podri acudirse a la Comisi6n de Libre Comercio.

La Comisi6n de Libre Comercio se encuentra integrada por representan-

tes de cada parte a nivel ministerial, y puede intervenir en via de buenos

oficios, conciliaci6n o mediaci6n, para solucionar una diferencia. Las resolu-

ciones de la Comisi6n son de naturaleza recomendatoria.

Si la Comisi6n no logra avenir a las partes en el plazo determinado para

ello, podri solicitarse la intervenci6n de un panel arbitral de expertos. Den-

tro de los 90 dfas siguientes a su constituci6n, el panel presentari un informe

preliminar sobre la controversia, con recomendaciones para su soluci6n. Pos-

teriormente, emitiri su informe final. Los paneles no dictan resoluciones

obligatorias, sino recomendaciones. Son las partes involucradas en la contro-
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versia las que deciden en definitiva, y a partir de los elementos tcnico-jurf-
dicos que les proporcione el informe final del panel, los tdrminos de la

soluci6n.
De no alcanzarse un acuerdo e indicar el informe final del panel que la

medida en cuesti6n es incompatible con las obligaciones del Tratado, la parte
reclamante podri suspender la obligaci6n de beneficios de efecto equivalente
a la parte demandada, hasta que se alcance un acuerdo.

Los mecanismos de soluci6n previstos en el Tratado no impiden a las
partes acudir, sujetas a ciertas particularidades a otros medios alternativos.
Asi, por ejemplo, si la controversia tiene relaci6n con la aplicaci6n de las dis-
posiciones del GATT, podri acudirse a los mecanismos de soluci6n previstos
en dicho instrumento.

Recientemente, se han iniciado los primeros procedimientos para resol-
ver diferencias en el marco del Tratado. Se han instalado cuatro paneles arbi-
trales para revisar medidas adoptadas tanto por Mdxico como por los Estados
Unidos en cuestiones relacionadas con pricticas desleales de comercio.

Por otra parte, en el transcurso del mes de marzo del presente afio, los
Estados Unidos y el Canad! celebran consultas respecto de cierros productos,
en las que tambidn participa Mdxico, aunque no como parte involucrada.

Balance

Hemos visto, a lo largo del presente, como han evolucionado tanto el prin-
cipio de la soluci6n pacffica de controversias como los mecanismos a los que
pueden acudir los Estados para cumplir con las obligaciones en que este ru-
bro les impone el derecho internacional. Hemos visto, adems, c6mo han
surgido nuevas formas de instrumentar los mecanismos de soluci6n previstos
en la Carta de las Naciones Unidas. S61o me gustarfa, para finalizar esta breve
resefia, hacer una pequefia reflexi6n sobre la importancia que dfa con dia ad-
quiere la soluci6n pacffica de conflictos para el mantenimiento de la paz. En
esta 6poca, en la que los contactos entre Estados adquieren magnitudes im-
portantes y la interdependencia va reduciendo los espacios del poder politico,
los mecanismos de soluci6n de diferencias se convierten en los pilares de la
paz. Basta mencionar 6inicamente que de la voluntad poliftica de los Estados
para acudir efectivamente a ellos y de la creatividad de la comunidad inter-
nacional para adaptarlos a las nuevas necesidades internacionales, dependeri
la consolidaci6n de un mundo regido por el derecho.



PEACEFUL MANAGEMENT OF
TRANSBOUNDARY NATURAL RESOURCES

Achol Deng*

I. INTRODUCTION

At the national, as well as the international, level, differences abound over
the allocation of natural resources.' Resources may be plentiful but the meth-
ods of distribution may be unsatisfactory.2 With the advance in technology3

whereby new methods for the exploitation of resources could augment out-

' See generally Michel Virally, "Vers un droit international du d~veloppement", Annuaire
franfais de droit international, tome XI, 1965 (1-12); Rosalyn Higgins, Problems and Process: In-
ternational Law and How We Use It (Clarendon Press, Oxford, 1993) (chap. 8: Natural Resources
and International Norms, pp. 129-145); Oscar Schachter, Sharing the Word's Resources (Colum-
bia University Press, New York, 1977); Kamal Hussain, ed., LegalAspects of a New International
Law (Frances Pinter, London, 1980); M. Bedjaoui, Towards a New International Economic Order
(UNESCO, Paris, 1979); I. Brownlie, "Legal status of natural resources in international law:
some aspects", Recueildes Cours, vol. 162 (1979-I), pp. 249-317; P M. Dupuy, Droit internation-
alpublic (2 ' 6d.); Pars Dalloz, 1993 (chap. 3: Uutilisation des espaces d'usage international et la
gestion des ressources de 'humanit6); James N. Hyde, "Permanent sovereignty over natural
wealth and resources", American Journal of International Law, vol. 50 (1956), pp. 854-867; Guy
Ladriet de Lacharri~re, "Einfluence de l'indgalitd de ddveloppement des 8tats sur le droit inter-
national", Recueil des Cours, vol. 139 (1973-Il), pp. 227-269; M. Flory, Droit internationaldu
diveloppement (Presses universitaires de France, Paris, 1977); A. Pellet, Le droit international du
dtveloppement, Que sais-je (Presses universitaires de France, Paris, 1978); A. Deng, "Natural re-
sources: heritage of nation and mankind", in Grahl-Madsen and Toman, The Spirit of Uppsala
(Walter de Gruyteer, Berlin, 1984, p. 308). A more comprehensive and up-to-date treatment of
the subject is in Nico Schriver, "Sovereignty Over Natural Resources: Balancing Rights and
Duties", which the author kindly showed me in draft form and which will hopefully be published
soon by Cambridge University Press.

PIndeed the thesis of the renowned economist Amatya Sen is that, while we do not have a
crisis of resources, the problem we have is one of their uneven distribution.

3 According to World Population Prospects: The 1994 Revision (United Nations publication,
Sales No. E.95.XIII.16), the world population was 2.5 billion in 1950 and 4.8 billion in 1985.
See also Our Common Future (Oxford University Press, 1987).

* Visiting Fellow, Research Centre for International Law, Cambridge University, Cambridge,

United Kingdom of Great Britain and Northern Ireland.
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put, it might seem that competition over natural resources could be eased. This

has not come to pass as sharp rises in pollution increase demand for limited re-

sources with a resulting exacerbation of competition over those resources in

both quantitative and qualitative terms. Pollutants may affect the quality of
water of international rivers or lakes or the quality of petroleum deposits.

In this presentation, we shall examine how two natural resources (water,
oil/gas) that cross or straddle international boundaries could be peacefully

managed within the meaning of Article 33 of the Charter of the United
Nations4 and in line with Article 38 of the Statute of the International Court
of Justice5 . (Owing to time and space constraints, we have left out the man-
agement of fish resources, which seems relevant to our subject.) As we shall
see, international law approaches the management of these resources in dif-
ferent ways; each of these disparate approaches will be examined against the
background of State practice embodied in treaties, judicial decisions and the
deliberations of learned international bodies. We shall also be examining the
evolving norms in the field, particularly those embodied in article 3 of the
1974 Charter of Economic Rights and Duties of States 6 and the United
Nations Environment Programme (UNEP) Principles of Conduct in the
Conservation and Harmonious Utilization of Natural Resources Shared by
Two or More States. 7 We shall conclude by underlining these different ap-
proaches and yet make an attempt to contribute to a more comprehensive set-
dement of disputes over natural resources as we approach the next millennium.

II. MANAGEMENT OF WATER RESOURCES

Water is fundamental to life and is pivotal to sustainable development. Since
the dawn of human history, international rivers have been used for domestic
and agricultural purposes and as "thoroughfares of communication and

4 Article 33, paragraph 1, of the Charter reads: "The parties to any dispute, the continu-
ance of which is likely to endanger the maintenance of international peace and security, shall, first
of all, seek a solution by negotiation, inquiry, mediation, conciliation, arbitration, judicial settle-
ment, resort to regional agencies or arrangements, or other peaceful means of their own choice".

5 Under Article 38 of the Statute, the International Court of Justice has to apply interna-
tional conventions, international custom, general principles of law and the teachings of highly
qualified publicists in its resolution of disputes submitted to it.

6 General Assembly resolution 3281 00IX) of 12 December 1974. See M. Virally, "Notes
de lecture sur le Charte des droits et des devoirs 6conomiques des ltats", Annuaireftanfais de
droit international (1974), pp. 57-77; Jorge Castafieda, "La Charte des droits et des devoirs
6conomiques des 8tats", Annuairefranfais de droit international (1974), pp. 31-56; Robin C. A.
White, "A New International Economic Order", International and Comparative Law Quarterl
vol. 24 (1975), pp. 542-552.

7 International Legal Materials, vol. 17 (1978), p. 1091. For an authoritative commentary,
see A. 0. Adele, "Utilization of shared natural resources towards a code of conduct", Environ-
mental Policy and Law, vol. 5 (1979), pp. 66-76.
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commerce". 8 Modern technological innovations have opened up new vistas

for harnessing international watercourses for generating hydroelectric power

and for improved, indeed, more productive methods of irrigation.

However, riparian (watercourse) States that have legal claim to the use

of the same watercourse have always been at odds. Their claims vary accord-

ing to how they are situated on the river (watercourse). We are all too familiar

with the earlier claims and counter-claims by watercourse States and the re-

sultant theories: absolute territorial sovereignty 9 and the absolute integrity10

of the river on which they were based, as well as the compromise formula, the
limited sovereignty theory.' 0

A. Treaties as Practice of States

The starting-point, however, in the event of a dispute over the uses of water

resources is for the parties to attempt to sort out their differences through

negotiations. This has resulted in a number of bilateral and multilateral trea-
ties relating to the particular watercourses in question. These treaties differ

one from another as each river has its own special characteristics.1 1 Never-
theless, a careful examination of these treaties may reveal the recurrence of
some common unifying themes.

It is worth noting that in the resolution of the Rio Grande dispute be-
tween Mexico and the United States of America, which had given rise to the
Harmon Doctrine, the preamble of the 1906 Rio Grande Convention states
that the United States and Mexico, "being desirous to provide for the equi-
table distribution of the waters of the Rio Grande for irrigation purposes,
and to remove all causes of controversy between them in respect thereto, and
being moved by considerations of international comity, have resolved to con-
clude a convention for these purposes .... 12

8 L. A. Teclaff, Water Law in Historical Perspective (Buffalo, New York, 1985), 617 pp. For

general and illustrative works on international watercourses, see H. A. Smith, The Economic Uses
of International Rivers (P S. King and Son, 1931); F. J. Berber, Rivers International Law (London,
1956), 296 pp.; Dante Coponera, Principles of Water Law and Administration (A. Bulkeema, Rot-
terdam, 1992); L. Caflish, "Rgles gdndrales du droit des cours d'eau internationaux", Recueildes
Cours, 1989, pp. vii, 13-225.

9 This theory, based on the opinion of United States Attorney General Harmon, had it that
a State enjoys absolute sovereignty over its territory and is not constrained by international law
to do otherwise than as it pleases within its borders, 21 Op Attorney General 274, pp. 281-282
(1895). It was later taken to extremes. See discussion in Thomas Naff and Ruth Matson (eds.),
Water in the Middle East: Conflict or Co-operation (London, 1984), pp. 164 and 165.

10 Ibid., pp. 164 and 165.
11 This is a point that has been underlined by many authorities who strongly believe that

such treaties should be used cautiously in drawing conclusions of a general nature.
12 The Convention concerning the Equitable Distribution of the Waters of the Rio-

Grande for Irrigation Purposes, signed in Washington on 26 May 1906, C. Parry (ed.), The Con-
solidated Treaty Series, vol. 201 (1978), p. 45.
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In article VI of the Treaty between the United States and Great Britain
relating to the Boundary Waters and Questions concerning the Boundary be-
tween the United States and Canada, signed in Washington, D.C., on 11
January 1909, the contracting parties agreed that "the St. Mary and Milk
Rivers and their tributaries... are to be treated as one stream for the purpose
of irrigation and power and that the waters thereof shall be apportioned
equally between the two countries, but in making such equal apportionment,
more than half may be taken from one river and less than half from the other,
by either country so as to afford a more beneficial use to each. 13

It may also be instructive to examine the Treaty between the United
States and Canada relating to the Cooperative Development of the Waters of
the Columbia River Basin of 17 January 1965.14 This treaty had its genesis
in the proposal by the United States to construct Liddy Dam on the
Kootenay River in the State of Montana. Whereas the United States was pre-
pared to compensate Canada for the 68 kilometres of Canadian territory that
would be submerged by the raised water level close to its international
boundary, it was not prepared to share the power benefits of the project.
Canada, for its part, claimed a share in downstream benefits. If its interest
was not satisfied, Canada indicated that it would make an inter-basin diver-
sion of the Kootenay (where it returns to Canada) into the Columbia River,
which would then flow into the United States. The two parties eventually
reached an agreement by which the resources of the Columbia River would
be developed in accordance with a comprehensive and integrated plan' 4 and
Canada did partake of downstream benefits.

The idea ofep~uitable sharing also inspired the Indus Waters Treaty of 19
September 1961,15 which was negotiated between India and Pakistan under
the auspices of the International Bank for Reconstruction and Development
(IBRD). In the settlement, Pakistan was allocated the use of the waters of the
western rivers of the Indus Basin (the Indus, the Jhelum and the Cherab)
while India was assigned the use of the waters of the eastern rivers (the Sutlej,
the Beas and the Ravi).

Similar trends may also be discerned in African water treaties. The
Agreement between the Republic of the Sudan and the United Arab Republic
for the Full Utilization of the Nile Waters of 8 November 1959,16 much as

13 United Nations Legislative Series, Legislative Texts and Treaty Provisions concerning the
Utilization of International Rivers for Purposes Other than Navigation, No. 79, p. 260.

14 This Treaty has been thoroughly analyzed by Johnson, "The Columbia Basin" in

Garettson, Hayton and Olmstead, The Law of International Drainage Basins (Dobbs Ferry,
Occana Publications, 1967).

15 This Treaty was signed at Karachi on 19 September 1960; United Nations, Treaty Series,
No. 419, p. 126.

16 United Nations, Treaty Series, vol. 453, p. 51.
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it confirmed the doctrine of acquired rights on which the 1929 Nile Waters
Agreement 17 was based, stipulated equitable sharing of the benefits that
would accrue from new projects. Thus, article II outlines these projects and

spells out how these benefits would be divided between the two countries.
Article III addresses the issue of "Projects for the exploitation of waters lost

in the Upper Nile Basin" and stipulates that the benefit from these water
projects and their total cost of construction be shared between the two coun-
tries (article III, para. 2). The two parties have also agreed to consider jointly
any claims by other riparian States to a share of the waters of the Nile. In the
event of the acceptance of any of these claims, the accepted amounts shall be
deducted from the shares of the two republics measured at Aswan (article V,
para. 2). This led one commentator to observe that the 1959 Agreement
"confirms the idea that the parties drifted further towards the acceptance of
equitable shares". 18 Any future agreements involving other important water-
course States like Ethiopia should apply the principle of equitable utilization.

The Agreement on the Action Plan for the Environmentally Sound
Management of the Common Zambezi River System, signed at Harare on 28
May 1987,19 is predicated on cooperation, as is evident from its title. Its
third preambular paragraph aims at developing regional cooperation on en-
vironmentally sound water-resource management of the Common Zambezi
River System and strengthening regional cooperation for sustainable devel-
opment.

Reference to equitable sharing, the obligation to cooperate and the need
for an integrated approach to the development of a river basin may be found
in many other treaties.

B. Judicial Settlement

Whenever States have failed to resolve their water disputes through negotia-
tions, it has been open to them to have recourse to third-party intervention
by way of mediation, conciliation and adjudication. 20 In this section, we

17 See Exchange of Notes between H.M.'s Government in the United Kingdom and the

Egyptian Government in regard to the use of the waters of the River Nile for irrigation purposes,
Cairo, 7 May 1929, United Nations Legislative Texts, pp. 100-107.

18 Sayed Hosni, "The Nile Regime", Revue igyptienne de droit international, vol. 17 (1961),
p. 97. 19 Text in Iowna Rummel Bulska and Seth Osaka, eds., Selected Multilateral Treaties in the
Field of the Environment, vol. 2 (Grotious, Cambridge, 1991), p. 389.

0 See generally C. B. Bourne, "Mediation, conciliation, and adjudication in the settle-
ment of international drainage basin disputes", Canadian Yearbook of International Law, 9
(1971), pp. 114-158; B. R. Chauban, Settlement of International Water Law Disputes in Interna-
tional Drainage Basins, Berlin, 1981.
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shall examine the possible contribution of judicial decisions towards the
peaceful management of water resource disputes.

It is instructive to examine the decisions rendered by federal courts, par-
ticularly those of the Supreme Court of the United States of America, regard-
ing the allocation of the water resources contested by the States of the Federal
Union. 2 1 To be sure, the equitable utilization principle applied by federal
States cannot, primafacie, qualify as a general principle of law since it is em-
ployed within the context of domestic disputes. But when these federal
courts lack specific stipulations on the contested issues, they resort by analo-
gy to the international law principle of equitable utilization.

Decisions of arbitral tribunals and the International Court of Justice are
much more indicative of equitable utilization as a principle of customary in-
ternational law. An early judicial examination of international fluvial law was
in the Case concerning the TerritorialJurisdiction of the International Commis-
sion of the River Oder.2 2 In that case, the Permanent Court of International
Justice was asked whether, in accordance with article 331 of the Treaty of
Versailles, 2 3 the jurisdiction of the Commission should extend to the Netze
and Warthe, two navigable tributaries of the River Oder situated in Poland.

Whereas Poland contended that the jurisdiction of the Commission
ended where the Oder crossed into Poland, the other Commission members
maintained that jurisdiction extended to where each of the tributaries ceased
to be navigable. Though the issue was the interpretation of navigation rights
in accordance with the Treaty of Versailles, the Permanent Court of Interna-
tional Justice, however, undertook an examination of the principles "govern-
ing international fluvial law in general" and concluded that the law of
navigable rivers is founded on "the existence of community of interest of ri-
parian States". The Court conceded that the "desire to provide the upstream
States with the possibility of free access to the sea played a considerable part
in the formation of the principles of the freedom of navigation on the so-
called "international rivers". It went on to observe that, nevertheless,

"... when consideration is given to the manner in which States

have regarded the concrete situations arising from the fact that a
single waterway traverses or separates the territory of more than one
State and the possibility of fulfilling the requirements of justice and
the considerations of utility which this fact places in relief, it is at

21 A sample could include Kansas v. Colorado, 206 US 46, 117 (1907); Wyoming v. Colo-

rado, 259 US 419, 462 (1922); Connecticut v. Massachusetts, 282 US 660, pp. 670-671 (1931);
New Jersey v. New York, 286 US 494, 504 (1932).

22 Permanent Court of International Justice, Series A, No. 23.
23 According to article 331 of the Treaty of Versailles, all navigable parts of the river system

with access to the sea were international in character.
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once seen that a solution of the problem has been sought not in the

idea of a right of passage in favour of upstream States but in the

community of riparian States. This community of interest in a nav-

igable river becomes the basis of a common legal right, the essential

features of which are the perfect equality of all the riparians in the

use of the whole course of the river and the exclusion of any pref-

erential privilege of any riparian State in relation to others".2 4

Another earlier case concerning a waterway is the Diversion of the Water
from the Meuse Case.2 5 This case related to the interpretation of an 1869
Treaty between Belgium and the Netherlands regarding the diversion of the
waters of the Meuse not covered by the Treaty and wholly located in Belgian
or Netherlands territory. The Permanent Court of International Justice ob-
served that, "as regards such canals, each of the two parties is at liberty in its
own territory to modify them, to enlarge them, to transform them provided
that the diversion of the water at the Treaty feeder and the volume of the wa-
ter to be discharged therefrom to maintain the normal level and flow... (in
the canal) is not affected". The implication is that, irrespective of treaty ob-

ligation, the supply of water to canals below Maastricht in the Netherlands
could not be legally impaired by Belgium.

There is general agreement that the award in the Lake Lanoux Arbitra-
tion26 is the most important one in the field.2 7 The case centred on a pro-
posal by France to divert some of the waters of the Lake Lanoux Basin into a
basin in its own territory. France undertook to return an equivalent amount
of water to the Lake Lanoux Basin through an underground tunnel that
would flow from the Ari~ge (a tributary of the Garonne River in France) to
the Carol River and thence to Spain. Spain objected. Actually both parties had
different views as to whether, under the 1866 Treaty of Bayonne and the Ad-
ditional Act, such diversion could be carried out without the proper agree-
ment of both parties. The parties then agreed to refer the question to
arbitration.

The award underlined the importance of negotiations and of attaining
compromise in resolving disputes of this nature. In the Tribunal's view, under

the Treaty of Bayonne and the Additional Act and under customary interna-
tional law, France was bound to inform Spain of its plans and was to have

a genuine consultation with Spain. In the Tribunal's view, the obligation to

24 PCIJ, Series A, No. 23, p. 26. Also reproduced in Briggs, The Law of Nations, p. 272.
25 PCIJ, Series AB, No. 70, p. 10.
26 See Revue giniral de droit internationalpublic, vol. 24 (1961), p. 161.
27 A. E. Boyle views it as "the most important judicial precedent". See Boyle, "The princi-

ple of cooperation: the environment", in Vaughan Lowe and Colin Warbrick, The United Nations
and the Principles of International Law: Essays in Memory of Michael Akehurst (London, 1994).
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negotiate was not merely a question of going through the motions, but one

to be pursued in good faith with a view to arriving at an agreement. The Tri-

bunal reached the conclusion that France had actually fulfilled its obligation
towards Spain. The Tribunal further concluded that a watercourse State does
not have a veto and that consent is not required for waterworks to proceed.
The Lake Lanoux Award, as is well known, has inspired the work of the In-
ternational Law Commission on the non-navigational uses of international
watercourses.

28

The International Court of Justice may have occasion to break new
ground when it pronounces itself on the dispute between Slovakia and Hun-
gary concerning the construction of the Gab1kovo and the Nagymaros
dams. 29 The case concerns a dispute over the dams on the Danube that were
planned for hydropower in accordance with a 1977 agreement between Hun-
gary and Czechoslovakia. When Hungary in 1989 failed to comply with the
terms of the agreement because of perceived environmental hazards, Czech-
oslovakia (to be shortly succeeded by Slovakia thereafter) put in place a "pro-
visional solution" which effectively diverted the course of the Danube and
reduced the normal flow of the river. Though the parties are presenting the
case as one concerning the interpretation of obligations under the 1977 Trea-
ty, the International Court of Justice may end up determining the applica-
tion of equitable utilization. This is all the more so as the dispute
encompasses component elements of equitable utilization, harnessing the
river for hydropower, access to navigation, the effect of pollution on the
quality of water for domestic use.

A similar opportunity may be available to the International Court of
Justice when it decides on the dispute over the demarcation of the common
border (Sakiti Island) between Botswana and Namibia which the parties have
now presented for adjudication.

C. Work of Learned Bodies

Three highly reputable international bodies have been in the forefront in the
development of the law of international watercourses. They are the Institut
de droit international, the International Law Association and the Interna-
tional Law Commission of the United Nations. Through preparing draft
rules largely based on the practice of States, these bodies have formulated,

inter alia, the principle of equitable utilization of water resources, the duty

28 "Draft articles on the non-navigational uses of international watercourses: draft report

of the International Law Commission" (AICN.4/L.463/Add. 4), 1991.
29 Paul Williams, "International environmental dispute resolutions: the dispute between

Slovakia and Hungary concerning the construction of the Gab~fkovo and Nagymaros Dams",
Columbia Journal of international Environmental Law, vol. 19, No. 1.
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of watercourse States to cooperate among themselves and the requirement for

an integrated management of watercourses.

In its commendable work on international watercourses dating back to

its 1883 Munich session, the Institut de droit international is best remem-

bered in the field for two important resolutions: the 1961 Salzburg Resolu-

tion on the Use of Non-Maritime Water 3 0 and the 1979 Athens Resolution

on the Pollution of Rivers and Lakes in International Law.3 1

According to the 1961 Salzburg Resolution, the right of a State to utilize

a share of the waters is a function of "the right of use by the other States con-

cerned with the same river and watershed" and in the event of a dispute the
parties should have recourse to the principles of equity. The settlement
"would have to take into consideration the respective needs of the States as

well as any other circumstances relevant to any particular case". The Salzburg

Resolution also provides for prior notice of planned uses and the requirement

that the watercourse States in question enter into negotiations whenever
these uses are contested.

The Athens Resolution enjoins the riparian States not to cause pollution
"in the waters of international rivers and lakes beyond their boundaries". The

Resolution also contains articles on exchange of information, prior notifica-
tion and the establishment of international agencies to combat pollution.

The work of the International Law Association (ILA) on the subject

goes back to the Forty-sixth Edinburgh Conference on the Diversion of
Waters of International Rivers. 32 The ILA is to be credited with having

moved forward the development of many aspects of the law in this field.

However, its best known contribution is embodied in the 1966 Helsinki

Rules on the Uses of the Waters of International Rivers. 33 According to the
ILA, the principle of equitable utilization has primacy over all other princi-

pies and it is "the foundation on which the Helsinki Rules are built" . Thus,
the ILA subordinated the no-harm rule3 5 to the equitable sharing in benefi-

cial uses of watercourses and made it a factor 3 5 to be taken into consideration
in effecting the equitable apportionment of water resources.

The International Law Commission (ILC), after 20 years, provisionally

adopted at the end of its 1991 session 32 draft articles on the law of the non-

30 Annuaire de l'Institut de droit international (1961), vol. 49.
31 Ibid. (1979).
32 ILA Report of the Forty-sixth Session (Edinburgh).
33 ILA Report of the Fifty-second Session (Helsinki).
34 The Helsinki Rules on the Uses of the Waters of International Rivers, adopted by the

International Law Association (ILA) in 1966; see ILA, Report of the Fifty-second Conference,
Helsinki, 1966 (London, 1967), pp. 486, 487 and 499.

31 Ibid., pp. 488-491 and 496-499.
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navigational uses of international watercourses. 3 6 The efforts of the Com-
mission, which has covered wide ground on the subject, are commendable. 37

For the purposes of this presentation, it is fitting to examine the ILC's for-
mulation of the principle of equitable utilization and participation (art. 5),38
the obligation not to cause appreciable harm to other watercourse States
(art. 7), the duty to exchange hydrologic data and information (art. 9) and
the provisions of article 26 on joint management. The last two draft articles

(9 and 26) confirm an important State practice in the management of shared
natural resources between States.

The 1991 ILC draft rules indicate a marked shift towards the primacy
of the no-harm rule. 39 This, unfortunately, is a retrogressive development.
The ILC should not have departed from the path so ably paved by both the
Institut de droit international and the International Law Association. The
Commission would have made progress if it tried to determine the exact con-
tent of "beneficial uses", 40 instead of introducing the imprecise concept of
"appreciable", "important", "significant" and "substantial harm". In the view
of one authority, " the starting point has to be to decide what is beneficial
use before moving into the more difficult question of the equitable share in
the beneficial use". 4 1 It is to be hoped that the International Law Commis-
sion in its subsequent session will correct its position on the primacy of the
no-harm rule. Indeed, as has been aptly pointed out by one authority, "the
no appreciable harm principle prohibits any meaningful use by any upper-
riparian State, turning the principle into merely a variant of the absolute in-
tegrity claim". 4 2

Another authority distinguished the three cases4 3 on whose judgements
the no-harm rule was based and reached the conclusion that draft article 7
"resurrects the discredited doctrine of prior appropriation; it entrenches the

rights of those who first utilize the waters of an international watercourse .44

36 Yearbook of the International Law Commission, 1991, vol. II (Part Two), sects. D. 1 and

D.2, p. 66-78.
38 Ibid., pp. 63-78.
38 Ibid., pp. 67 and 72.
39 Ibid., pp. 67 and 68, especially articles 5-7 and 21.
40 Ibid., p. 68. See, in particular, article 21, para. 2; see also The Helsinki Rules, p. 487.
41 Rosalyn Higgins, Problems and Process (1993), P. 134.
42 Joseph W. Dellapena, "Treaties as instruments for managing internationally shared wa-

ter resources: restricted sovereignty vs. community of property", Case Western Reserve Journal of
International Law, vol. 26, Winter 1994.

43 Charles B. Bourne, "International Law Commission's draft articles on the Law of Inter-
national Watercourses: Principles and Planned Measures", Colorado Journal ofInternational En-
vironmental Law and Policy, vol. 3, November, Winter 1992, pp. 85-87. The cases are The Corfu
Channel Case, The Trail Smelter Arbitration and the Lake Lanoux Arbitration.

44 Bourne, op. cit., p. 92.
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III. MANAGEMENT OF PETROLEUM RESOURCES

An important physical characteristic of petroleum, whether liquid or gas, is

that it cannot resist stress. As it is migratory in nature, it tends to move in

such a way as to find its right level. The migratory nature of petroleum raises

problems related to title as well as those regarding its optimal exploitation

among licensees within States and between States sharing a continental shelf.

Indeed, unnecessary drilling in one petroleum reservoir could have a negative

impact in an adjoining one.

The exploitation of petroleum resources at the international level has

mirrored developments at the national level. The experience of the United

States oil industry is particularly instructive. In the United States, title to pe-

troleum in any reservoir was reposed in the owner of the land. As licensees of

adjacent petroleum reservoirs began to compete for the same resource, a "rule

of capture" was developed. According to this rule, the party that produces the
petroleum, even from a shared deposit, has title to it. This competitiveness re-

sulted in hasty and inefficient exploitation of the petroleum resource. It was

only to be expected that petroleum-producing States would introduce legisla-
tion to regulate the industry by ensuring cooperation among the licensees.

A. Unitization Agreements

An acceptable method for the cooperative exploitation of a common petro-
leum reservoir is unitization. This is an arrangement whereby all the parties
holding exploitation rights to overlapping, straddling or proximate reservoirs

agree, before development operations begin, to exploit them in an integrated
manner. This is, therefore, a contractual arrangement which determines the
rights and obligations of the parties.

If cooperative exploitation of a common petroleum resource is essential
within States, it is at least as important for petroleum resources shared

between States. 4 5 It is all the more so as the presence of petroleum in an in-
ternational area which has not as yet been demarcated could affect the delim-
itation of that boundary. Indeed, as has been aptly observed, "it can

45 On the exploitation of petroleum resources, see generally Bernard Taverne, An Introduc-
tion to the Regulation of the Petroleum Industry's Laws, Contracts and Conventions (Graham and
Trotman and Field, London, 1994); Fr/re Cholmeley Bischoff, Natural Resources andInternation-
al Dispute Settlement: A Conference Review, February 1994; Lovell, White and Durant, Trans-
boundary Petroleum Reservoirs, Legal Issues and Solutions; William T. Onorato, 'Apportionment of
an international common petroleum deposit", International and Comparative Law Quarterly vol.
17 (1968), p. 85; William T Onorato, "Apportionment of an international common petroleum
deposit", ibid., vol. 26 (1977), pp. 324-337; J. C. Woodliffe, "International unitisation of an off-
shore gas field", ibid., pp. 338-353; British Institute of International and Comparative Law,
Development of Offihore Oil and Gas: A Model Agreement for States for Joint Development with Ex-
planatory Commentary (1989) and vol. 2, revised version (1990).
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accelerate or delay delimitation. It can influence the position of the bound-

ary. It can cause States to abandon attempts at delimitation (temporarily at
least) and pursue a strategy of joint development". 46

The move towards cooperative arrangements in this field has also been

given impetus by the evolving norms relating to the "apportionment of in-
ternational common natural resources having physical properties analogous
to those of petroleum". Indeed, article 3 of the 1974 Charter of Economic
Rights and Duties of States does furnish such impetus in that it requires
States sharing a natural resource to "cooperate on the basis of a system of in-
formation and prior consultations in order to achieve optimum use of such
resources without causing damage to the legitimate interest of others".

In the remaining part of this section, we shall briefly examine inter-State
unitization agreements (e.g., the 1976 Field Reservoir Agreement 47 between
the United Kingdom and Norway and the somewhat moribund 1974 Agree-

ment between the Sudan and Saudi Arabia relating to the Joint Exploitation
of the Natural Resources of the Seabed and Subsoil of the Red Sea in the
Common Zone,4 8 and the inter-State agreements creating joint development
zones in contest areas (e.g., the 1989 Timor Gap Agreement between Australia
and Indonesia).

4 9

B. Inter-State Unitization Agreements

Joint development of petroleum reservoirs straddling an adjoining continen-
tal shelf can be undertaken on the basis of an agreement. For optimal exploi-
tation of the petroleum resources, the States concerned normally incorporate
arrangements for joint exploration and exploitation in their delimitation

agreements. One such early delimitation arrangement is the 1965 Agreement
between the United Kingdom and Norway, whose article 4 provides:

"if any single geological petroleum structure or petroleum field or

any geological structure or field or any other mineral deposit, in-
cluding sand and gravel, extends across the dividing line and the
parts of such a structure or field which is situated in one side of the

dividing line is exploitable, in whole or in part, from the other side
of the dividing line, the Contracting Parties shall, in consultation
with the licensees, if any, seek to reach agreement as to the manner

46 Lovell, White and Durrant, Transboundary Petroleum Reservoirs: Legal Issues and Solutions.
47 United Kingdom, Treaty Series (1977), p. 113.
48 For text, see New Directions in the Law of the Sea, vol. V (Dobbs Ferry, Oceana Publica-

dons, 1977), p. 393.
49 Nikki Tait, "Oil muddies claims to Timor Sea", Financial Tnes (30 January 1995).
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in which the structure or field shall be most effectively exploited

and the manner in which the proceeds derived therefrom shall be

apportioned".

This obligation to cooperate was triggered off when in May 1972 it be-

came evident that a gas reservoir was straddling the continental shelf of Nor-
way and the United Kingdom. In line with article 4 of the 1965 Agreement,
and after consultation with the licensees, the two countries signed the Agree-
ment between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Kingdom of Norway relating

to the Exploitation of the Frigg Field Reservoir and the Transmission of the
Gas thereof to the United Kingdom. An important provision in the Agree-
ment is that the gas in the Frigg Reservoir and the resultant hydrocarbons
had to be exploited as a single unit in accordance with a plan approved by
both parties. The Agreement also coordinates the activities of the licensees of
the two States. A Frigg's Field Consultative Commission was established un-
der article 27 to facilitate the implementation of the Agreement. Under arti-
cle 28, a mechanism for resolution of disputes was created. Disputes would
first be submitted to the Commission or to negotiation between the parties.
Failing that, the dispute could be submitted to binding arbitration at the
request of one of the parties. Similar principles were applied in the 1979
Agreement between the Government of the United Kingdom of Great Brit-
ain and Northern Ireland and the Government of the Kingdom of Norway
relating to the Exploitation of the Stratfjord Field Reservoirs and the offtake
of petroleum therefrom. A major difference between the two agreements
is that, whereas the Frigg's Agreement requires gas to be transmitted to the
United Kingdom through pipelines, the Stratfjord Agreement leaves the
mode of transport for oil and associated gas open.

C. Inter-State Agreements Establishing Joint Development Zones
in Contested Areas

In section B, we dealt with unitization in relation to the delimitation of a
maritime boundary before the presence of petroleum resources in the area
was established. If the area where petroleum deposits are located has not been
subject to delimitation, a way out could be through the creation of a zone
where the contesting parties exercise joint control. This is consistent with the

purport of article 83, paragraph 3, of the 1982 United Nations Convention
on the Law of the Sea, which stipulates that, pending a delimitation agree-
ment, "the States concerned, in a spirit of understanding and cooperation,
shall make every effort to enter into provisional arrangements of a practical

nature and, during this transitional period, not to jeopardize or hamper the
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reaching of the final agreement. Such arrangements shall be without preju-

dice to the final delimitation".
An example of such an arrangement is the 1989 Agreement between

Australia and the Republic of Indonesia on the creating of the Timor Gap
Zone of Cooperation. The Treaty divides the zone of 62,000 square kilome-
tres into three areas, of which Areas B and C fall under the respective juris-
dictions of Indonesia and Australia. The largest part, Area A, has been

earmarked for joint administration. Under the Treaty the rights and respon-
sibilities pertaining to exploration and exploitation of petroleum resources in
this area are exercised by a joint Ministerial Council, which supervises and
directs a Joint Authority. It is worth noting that the joint management of
Area A is predicated on the equal sharing of the benefits of exploitation. In
the event of a dispute between the parties, there should be recourse to con-
sultation and negotiation. Indeed disputes concerning production-sharing
contracts under the auspices of the Joint Authority must be referred to bind-
ing commercial arbitration.

How far the Timor Gap Treaty will operate in fact is a function of what
the International Court of Justice, which is currently seized with the case
lodged by Portugal against Australia, will decide on matters not directly re-
lated to the provisions of the Treaty.

IV. CONCLUSION

In our examination of the management of the two selected natural resources,
we found that their analogous characteristics, the one being fugitive and the
other migratory, would lead to the conclusion that they could be subject to
the same treatment. Indeed, the principles of equitable sharing, the obliga-
tion to cooperate and the need for joint management that appear to be taking
root in the management of water resources could be recommended for appli-
cation in the management of petroleum resources.

However, this recommendation has to be taken with a nuance. It would
seem that the exploitation of the petroleum resource at the international level
is still governed by the rule of capture. This rule plays havoc with the idea of
applying the principle of equitable utilization, particularly as it is not easy to
discern adverse use in an adjoining petroleum field. In the case of rivers, the
adverse effects of use by upper riparians on the lower riparians is clearer.

As mentioned earlier, the unfortunate retrogressive attitude of the Inter-
national Law Commission (in an otherwise commendable work) on subor-

dinating equitable utilization to the no-harm rule needs to be corrected.
Indeed, it would be desirable if the traditional methods of dispute set-

tlement were to apply. There may, however, be a case for taking advantage of
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the experience that is being gained in other fields. 5 0 There could be a case,
for example, for applying the conciliatory non-compliance regime of the
Montreal Protocol to the settlement of natural resource problems if the tra-
ditional methods are found to be too confrontational.

As we approach the new millennium in a more interdependent world
with increasing interaction in our international relations, we need to perfect
our dispute settlement mechanisms or methods, particularly those related to
sharing the resources that cross or straddle our international boundaries. It is
only in this way that tension, indeed conflict, among nations can be averted.

50 Fr~re Cholmeley Bischoff, Natural Resources and International Disputes Settlement: A

Conference Review (February 1994).



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. B. S. MURTHY

Mr. Kolodkin* mentioned that in 1993, at the Conference of members of
the Permanent Court of Arbitration, a resolution had been adopted regard-
ing the possibility of convening a third peace conference. He wondered
whether the speakers thought it was possible simply to improve the 1899
Convention for the Pacific Settlement of International Disputes or whether
a new draft convention should be elaborated to permit the introduction of
new elements based on the experience of the previous 100 years.

In view of the widespread interest in the legal situation in the Russian
Federation, he mentioned that the Russian Federation had withdrawn a
number of reservations regarding the jurisdiction of the International Court
of Justice, especially in the field of human rights. In addition, the Russian
Constitution of 1993 provided that, in the event of any difference between
a treaty to which the Russian Federation was a party and national law, the
provisions of the international treaty would prevail. That would also affect
the peaceful settlement of disputes, because the provisions of the Convention
for the Pacific Settlement of International Disputes would apply to the
territory of the Russian Federation, even without a law being passed to that
effect.

Mr. McNeill** mentioned the elaboration of arms-control treaties and
agreements regulating military activities, arrived at through negotiation, as an
important means of avoiding international disputes and armed conflict. Such
agreements allowed participating States to avoid those risks, while strengthen-
ing their security relationships. Three such agreements, for example, existed
between the United States and the Russian Federation. Also important was

President, Russian Association of International Law, Moscow, Russian Federation.
Senior Deputy General Counsel, United States Department of Defense, Washington,

D.C., United States of America.
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the vast and growing body of multilateral and bilateral arms-control agree-

ments and the significant practice resulting from their application.

Mr. Murthy (reply) said that the provisions of the Charter were broad

enough to cover everything contained in The Hague Conventions, so that a
new convention was probably not necessary. Moreover, if two States were in a
situation in which armed conflict might be feared, it would be useful if they
entered into agreements similar to those mentioned by Mr. McNeill.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. OLEG N. KHLESTOV

Mr. Buteiko* pointed out that a good legal basis for dispute settlement had

been established within the arrangements of the Community of Independent
States (CIS), 1 but that, owing to a lack of resources and to political and eth-
nic reasons, that mechanism had proved ineffectual in resolving certain con-
flicts, including armed conflicts, in the territory of the former Union of

Soviet Socialist Republics. Moreover, despite the existence of the two Vienna
Conventions on succession of States and an agreement on succession con-
cluded by the CIS countries, which, except in respect of a few points, recog-
nized all the republics of the former USSR as equal successors, the property
of the former USSR had not been divided in accordance with the CIS ar-
rangements because of a lack of political will to do so. The main reason was
the thesis that the Russian Federation was the "continuator", a new term

used in contradistinction to "successor", of the USSR. That thesis had been
applied even in respect of the Black Sea Fleet: the navy of the former USSR
had been divided on the basis of its deployment; yet, though the Black Sea
Fleet had been deployed mainly in the territory of Ukraine, its division had

suddenly also become a subject for negotiation. He would like to know Mr.
Khlestov's opinion as to whether there was still potential for the CIS arrange-
ments to arrive at a final and fairer solution, based on law, to the problem of

succession of States in respect of the property of the former USSR or whether

in his view recourse should be had to other means of peaceful settlement of

that issue.

S Referred to by CIS States other than Ukraine as the Commonwealth of Independent
States.

* Member of Parliament, Kiev, Ukraine.
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Mr. Tang* said that it was important to enhance the role of regional ar-

rangements or agencies in the peaceful settlement of disputes. Yet there

might be some misgivings regarding hidden side-effects of that role relating
to the possible compulsory jurisdiction of such arrangements or the danger

of their encroaching on the function of the United Nations. He would like
to know, therefore, how the mediation of such arrangements could be
harmonized with the requirement of the consent of the countries or parties
concerned.

Mr. Khlestov (reply) pointed out that the misgivings to which Mr. Tang
had alluded-that regional arrangements, for example, might attempt en-
forcement action-were offset by the right of the Security Council under
Article 53 of the Charter of the United Nations to monitor such action and
react if it had not been authorized by the Council. An active discussion, how-
ever, was currently in progress about whether "second-generation" peace-
keeping operations, in which force might be used, constituted enforcement
activity or not. The answer of any given State depended in particular on
whether such action was being carried out within its territory. In any event,
if the State in question consented, such action would not be considered
enforcement.

Regarding Mr. Buteiko's question, from the point of view of interna-
tional law, issues such as that of property between successor States and the
continuator State were resolved on the basis of agreement. The convention
on treaties had in fact not yet come into force. The issue of the Black Sea
Fleet was no longer a regional problem, but a problem between the two or
three States concerned, though in fact the entire fleet had been set up by the
Union of Soviet Socialist Republics out of the overall Federal budget. Thus
the question arose of how to take into account, for example, the share of
Uzbekistan or Kazakstan in the creation of that fleet. The mechanisms for
dispute settlement existing within the CIS, as well as bilateral talks and
mediation, might bring about the resolution of all such matters.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. MIGUEL ANGEL GONZALEZ FLIx

Mr. Tshiyembe** said that, as the trend in world conflict had reversed, with
an increase in internal, as opposed to inter-State, conflicts, one must ask
what lessons might be drawn from that reversal from the standpoint of public

Secretary-General, Asian-African Legal Consultative Committee, New Delhi, India.
** Directeur, Institut panafricain de g~opolitique, Nancy, France.
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international law, apart from the fact that public international law ignored

internal conflicts in the name of the principle of non-interference in the in-

ternal affairs of States. It was urgent to define such conflicts legally so as to

enhance the capacity of the traditional instruments for the peaceful settle-

ment of disputes. Indeed, the term "internal conflicts" was unclear, including

conflicts of different types, some of which came under the right of peoples
to self-determination: they might be conflicts between a people and a State,
connected with the right of peoples to create their own State or to choose
freely their system of government or their projects for a democratic society,
or conflicts between peoples.

Mr. Uwaidah* said he agreed with Mr. Gonzfilez Fdix that a major
problem was achieving conviction regarding the binding nature of interna-
tional law, to which all must be subject, strong and weak alike. Many States
and peoples had suffered from the inability of the international community
to apply international law to solve struggles in a just manner that would help
to eliminate centres of tension in the world. Even more grave was the use of
a double standard in applying the concept of international legitimacy, to the
detriment of countries such as Palestine and Iraq. The issues of human rights
and democracy had often been used to justify interference in the affairs of
certain States, yet the international community stood by while those very
same principles were attacked in North Africa, Bosnia, Chechnya and else-
where. He hoped efforts could be made to separate international law from
the whims of the powerful States and ensure commitment to it on the part
of the international community, for, while legal experts might discuss and
ponder, the powerful were not judged by any law. That was a matter that de-
served the attention of the Congress, which should issue an appeal for such
a commitment-an appeal that should be part of the efforts made in their
respective countries by all those present at the Congress.

Mr. Gonz~iez Flix (reply) agreed with Mr. Tshiyembe that the concept
of internal conflicts needed defining. The number of such conflicts had in-
creased, presenting a novel situation, so that in the United Nations environ-
ment there was lack of precision regarding the meaning of the term. In that
regard, the remarks made by Mr. Uwaidah had been very telling. Although

in the areas of democracy and human rights, for example, there had been
highly specific formulations, there was no consensus regarding participation
or international legitimacy or whether or not such questions were internal
matters. The definition of internal conflicts, in the light of the changes that

. Representative, Parliament of Jordan, Amman, Jordan.
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had taken place, and the question of the standard by which to determine the
limits of international action were among the most important current ques-
tions facing the United Nations.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. ACHOL DENG

Mr. Dellapenna* stressed the importance of the topics addressed by Mr.
Deng, especially the working out of equitable arrangements for the sharing
of transboundary waters, an area in which numerous controversies existed
throughout the world. There had been, he said, a contradiction in the initial
version of the draft articles on the law of the non-navigational uses of inter-
national watercourses prepared by the International Law Commission, arti-
cle 7 (current article 5) of which had provided that every riparian State of an
international watercourse was entitled to an equitable share, while article 9
(current article 7) had prohibited activities "causing appreciable harm" to
other States. Owing to that contradiction, the Commission, at its 1994 ses-
sion, had retreated from the no-harm rule, reducing it to an obligation to use
due diligence to avoid harm, thus making it clear that equitable utilization
was, in the Commission's view, the rule of international law. Particularly
those interested in the environment, who tended to speak in absolutist terms,
should consider those developments, because a careful examination of the
equitable-utilization rule might suggest to them that a less absolutist ap-
proach was advisable.

Ms. Brunnee** remarked that underlying most disputes over shared
natural resources were questions related to environmental degradation and
scarcity. It seemed, therefore, that peaceful management of such resources
and avoidance of conflict could succeed, in the long run, only if environmen-
tal concerns were effectively addressed. She wished to know how important
environmental protection principles such as sustainable development or the
precautionary principle were in the context of the management of shared wa-
ter resources; whether they should be injected into, or at least supplement,
use-focused doctrines such as that of equitable utilization; and whether they
might contribute to the prevention of disputes, shifting emphasis towards

* Ardmore, PA, United States of America, Member, Executive Council, The American Society
of International Law.

** Assistant Professor, Faculty of Law, McGill University, Montreal, Quebec, Canada.
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common environmental interests and away from competing sovereign inter-

ests relating to use.

Mr. de Yturriaga* said that one of the greatest merits of the Convention

on the Law of the Sea was that it had put an end to the situation of uncer-

tainty stemming from the failure of the Second United Nations Conference
on the Law of the Sea, held in 1960. At the Third Conference, a compromise

solution had been found, for which all sides had yielded on some points.

Among those that had given up the most were the fishing States, whose his-

torical rights had been denied and their interests ignored. Their operating

space was increasingly restricted, even on the high seas. The countries which
had benefited the most from the Convention were obviously those that had

a wide continental shelf or coastal frontage. Hardly had the ink dried on their

signatures when those same countries had begun their manoeuvres to reopen
the question of the inclusion of article 73, paragraph 2, in the Convention,

thereby creating an artificial state of uncertainty. They had brought the issue

before the United Nations Conference on Environment and Development in
1992 and had instigated the convening of the United Nations Conference on

Straddling Fish Stocks and Highly Migratory Fish Stocks in an attempt to
undo the consensus on article 73, paragraph 2.

The proposals put forward by those States were incompatible with the

Convention. The most notorious case in point was Canada's modification of
its Coastal Fisheries Protection Act on 10 May 1994, extending the norma-
tive and executive competence of its authorities beyond its exclusive econom-

ic zone. At the same time, patently indicating that its legal conscience was
not clear, Canada had decided to denounce its acceptance of the binding ju-
risdiction of the International Court of Justice, inter alia, for purposes of dis-

putes arising with regard to measures taken in Canada concerning fishing
boats in the area of the Northwest Atlantic Fisheries Organization as defined
in the 1978 Convention on Future Multilateral Cooperation in the North-

west Atlantic Fisheries and the application of such measures. In conclusion,

he hoped for a peaceful settlement to the dispute over the Spanish fishing

boat recently detained by Canadian officials.

Mr. Deng (reply) said he wholeheartedly agreed with Ms. Brunn&e re-

garding the importance of including environmental protection principles.

As he had noted, experience being gained in other fields might be used to

advantage for dispute settlement. For example, the conciliatory non-

* Representante Permanente de Espafia antes los Organismos Internacionales en Viena,

Austria.
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compliance regime of the Montreal Protocol might be applied in the settle-
ment of disputes relating to natural resources if the traditional methods were
found to be too confrontational.

With regard to the contradiction between articles 5 and 7 of the draft
articles on the law of non-navigational uses of international watercourses, he
appreciated the comments of Mr. Dellapenna, who was the expert he had
quoted in his presentation as saying that "the 'no appreciable harm' principle
prohibits any meaningful use by any upper-riparian State, turning the prin-
ciple into merely a variant of the absolute integrity claim". On the basis of
the reports of the most recent session of the International Law Commission,
it seemed to him that, although there did indeed appear to have been some
retreating, the obligation of due diligence, which remained a variant of the
absolute integrity claim, was difficult to operationalize. Beyond that, he
agreed with Mr. Dellapenna's remarks.
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Morning Meeting

PRESENTATION OF THE ToPic

Emilio Cdrdenas *

E tema al que hoy dedicaremos nuestra atenci6n, es el referido al instituto
de codificaci6n.

No estamos, por cierto, frente a una cuesti6n nueva. En rigor, como sa-
bemos, para las Naciones Unidas ella deriva de un mandato expreso de la
Carta, que en su Artfculo 13, pirrafo 1 a, precisamente, instruye a la Asam-
blea General para que 6sta inicie estudios y formule recomendaciones, con el
prop6sito de promover la cooperaci6n internacional en el campo politico y
aliente el desarrollo progresivo del derecho internacional y su codificaci6n.

Es mucho lo que ya hemos transitado en el cumplimiento del referido
mandato, dentro del marco institucional asf generado. En seguida nos referi-
remos, especficamente, a ello.

Previamente, sin embargo, queremos formular algunas reflexiones, de
caricter general, sobre las circunstancias particulares en las que se enmarca el
esfuerzo de nuestra Organizaci6n, en materia de codificaci6n.

La comunidad internacional se encuentra - desde la finalizaci6n misma
de la guerra fria - en un claro momento de transici6n, en el que esti procu-
rando forjar, para el mundo, una identidad que se adectle a una realidad tan
nueva como diferente, la que - a su vez - evoluciona aceleradamente.

Hoy actdan, por una parte, fuerzas - predominadamente del sector pri-
vado - que, con el concurso verdaderamente asombroso de la tecnologia,
nos impulsan, fuertemente, hacia la globalizaci6n en muchos frentes.

Hay asi actividades financieras, cambiarias, de comunicaci6n o informa-
ci6n y hasta culturales, que se desarrollan en un escenario abierto, en el que
las fronteras han, sustancialmente, perdido su trascendencia tradicional.

Existe tambidn plena conciencia que algunas cuestiones, como por ejem-
plo las que hacen a la regulaci6n del mar y sus fondos, o a la defensa del

* Representante Permanente de la Argentina ante las Naciones Unidas, Nueva York, NY,
Estados Unidos de Amdrica.
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medio ambiente, requieren de soluciones que deben, necesariamente, ser
cooperativas.

Por la otra, las instituciones polfticas y jurfdicas tradicionales - parti-

cularmente las nacionales - deben todavfa adaptarse a una realidad que, por
dinimica, ni se detiene, ni las espera.

Para ello, es preciso comenzar por comprenderse cull es la nueva reali-
dad. Y ello no es ficil, ni puede lograrse, de la noche a la mafiana.

La posibilidad reciente de haber podido tener la oportunidad de obser-
vat la reacci6n del Congreso de los Estados Unidos de America frente a la cri-

sis financiera mexicana, nos permite sospechar que hay todavia mucho que
hacer frente a este desaffo.

Por lo menos, para que, en el piano domdstico de los Estados, se adquie-
ra conciencia de c6mo funciona realmente la globalizaci6n, en aquellos im-
bitos en los que ha adquirido carta de ciudadanfa.

Esto supone comprender lo que significa pasar de lo que, hasta ayer, era
quizis interdependencia, a lo que hoy es, en cambio, globalizaci6n. Y ha que-
dado, reitero, demostrado que ello no es simple.

En el piano de la poliftica, si bien es cierto que en el mundo hay impor-
tantes esfuerzos regionales integradores en marcha, tambikn es evidente que
hay una proliferaci6n de conflictos que - alimentados pot la intolerancia,
los resentimientos o, peor, por el fanatismo - rechazan la diversidad, como
si ella fuera un mal, y apuntan, por consiguiente, hacia la fragmentaci6n,
transformindola en un peligroso ideal.

Mientras tanto, la influencia real de las naciones, hasta ayer mis pode-
rosas, ha dejado de ser hegem6nica.

En un mundo que, de pronto, se ha achicado, la btisqueda del consenso
como mecinica sobre la que se sustenta el andar comtdn se ha transformado,
en consecuencia, en un instrumento central del progreso conjunto.

El camino, en este caso, no es otto que dl del diflogo, la coordinaci6n y
la consulta. De ellos deriva la cooperaci6n que, a su vez, debe estructurarse,
con frecuencia, sobre normas o reglamentaciones que expliciten reglas de jue-
go comunes, a ser respetadas por todos.

En este escenario, la importancia de las distintas tdcnicas y modalida-
des de codificaci6n aparece no s6Lo renovada, sino tambikn tonificada en
extremo.

La disminuci6n correlativa de la capacidad reguladora individual del Es-
tado en las ireas afectadas por la globalizaci6n esti haciendo crecer ripida-
mente el papel integrador de los organismos internacionales o regionales, asf

como su significaci6n y, mis que todo, su importancia funcional.

Se trata, por cierto, de organizar y sostener ejercicios de pluralismo praic-
tico, mis que todavfa pretensiones de universalidad.
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La regulaci6n de la aviaci6n civil o las comunicaciones, la protecci6n de

los derechos humanos, el manejo del clima, la atenci6n de los refugiados y

desplazados, la protecci6n de los recursos, el tratamiento de las enfermedades

epid~micas, la prevenci6n y castigo del crimen del genocidio, la no prolifera-

ci6n de las armas de destrucci6n masiva, el trifico de drogas, y la lucha contra
el flagelo del terrorismo, son solo algunos - muy diversos - ejemplos, en
los que queda claro que la estabilidad general no es hoy funci6n del poder he-
gem6nico, sino, mis bien, de la posibilidad de poder alcanzar y mantener
consensos o coordinar las conductas.

En el centro mismo de este proceso - respecto del que Roberto Ago nos
advirtiera que tiene progresi6n geom~trica - sigue estando el Estado.

Pero ya no solo, sino acompafiado por organismos y agencias internacio-
nales especializadas y hasta por nuevas instituciones sociales, que operan tam-
bi~n con el mundo como escenario.

El impacto de esta transici6n es tal, que puede sostenerse que esti trans-
formando ideologfas, estructuras, y hasta valores.

De este modo, con frecuencia, el ejercicio de la soberanfa en la realidad
se canaliza, entonces, a travds de mecanismos cooperativos. Ellos devienen la
f6rmula reiterada de un andar conjunto, que parece inexorablemente - y
paso a paso - ir sumando capftulos a su actividad.

Lo antedicho se extiende tambidn, en buena medida, al plano del dere-
cho internacional pdblico, en cuyo imbito la tarea a cargo de las Naciones
Unidas, en lo que toca a desarrollo progresivo y codificaci6n, ha ido crecien-
do en extensi6n e importancia.

Originalmente, la noci6n de codificaci6n - recordamos - era sin6nimo
de una resefia integradora del derecho consuetudinario en cada caso existente.

Como dirfa Julio Barberis: se entendfa que se trataba tan solo de con-
densar, en tratados internacionales, el resultado del proceso de formaci6n de
la costumbre.

Pte era, por ejemplo, el criterio prevaleciente en el siglo XIX. La verdad,
sin embargo, es que las mismas reglas que adoptara el Congreso de Viena, en
1815, se escapaban de esta definici6n estrecha.

A partir de la ddcada de los afios 30, creci6 la interpretaci6n que relacio-
na codificaci6n con innovaci6n, e incluye la renovaci6n y modernizaci6n de
las normas en cada momento prevalecientes.

Desde 1945, ella fue receptada por la propia Carta. Tiene sentido, por-
que hoy sabemos que, al codificar, deben llenarse "lagunas", asf como preci-
sarse y perfeccionarse los contenidos normativos.

Por esto, hoy prevalece la interpretaci6n que el "desarrollo progresivo del
derecho internacional" y la "codificaci6n" son, en verdad, procesos interde-
pendientes e fntimamente relacionados.
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Hoy la "codificaci6n" se verifica y alimenta a nivel de nuestra Organiza-
ci6n, en un proceso abierto, al que todos los Estados Miembros tienen, en
definitiva, accesso. Sigue entonces siendo, como apunta el Profesor Movchau,
una actividad fundamentalmente interestatal.

A diferencia de lo que ocurriera en tiempos de la Sociedad de las Nacio-
nes, cuando los esfuerzos codificadores de La Haya, en 1930, cayeran, de al-
guna manera, en saco roto, la actividad de las Naciones Unidas en esta
materia ha mantenido su impulso, se ha diversificado y, en rigor, hasta se ha
profundizado en el tiempo, cuantitativa - y cualitativamente.

Cabe recordar que, a fin de cumplimentar con lo dispuesto por la Carta,
la Asamblea General durante la segunda parte de su primera sesi6n estableci6
el Comit6 de Desarrollo Progresivo del Derecho Internacional y Su Codifi-
caci6n, que fuera, en su momento, conocido como el "Comit6 de los 17".
Dicho Comitd fue quien recomend6, en su momento, el establecimiento de
la "Comisi6n de Derecho Internacional".

Basada en el informe del referido "Comit6 de los 17", la Asamblea Gene-
ral de nuestra Organizaci6n estableci6, en su momento, la Comisi6n de De-
recho Internacional y adopt6 su estatuto, el que fundamentalmente fuera
luego reformado en su composici6n, para ampliar el ntdmero de sus miembros.

Dicha Comisi6n tiene por objeto, precisamente, la promoci6n y el de-
sarrollo del derecho internacional y su codificaci6n.

Si bien se concentra en las cuestiones del derecho internacional pdblico,
no esti excluida de poder ocuparse de aquellas que pertenecen, en cambio, a
la esfera del derecho internacional privado.

Cabe recordar que la Comisi6n, que asegura la representaci6n de los dis-
tintos sistemas legales, esti compuesta por expertos, que se desempefian en
ella en su capacidad personal. Ellos acttilan en estrecho contacto con laAsam-
blea General, a la que - cada afio - someten un informe pormenorizado
de las tareas realizadas en su diltimo perfodo de sesiones.

Los logros de la Comisi6n son tan importantes, como conocidos. Inclu-
yen nada menos que 14 convenciones internacionales, lo que habla, por si
mismo, de la eficacia y calidad de su trabajo.

Recordamos lo realizado en materia de apatridfa, relaciones diplomiticas
y consulares, misiones especiales, tratados, prevenci6n y sanci6n de crfmenes
contra personas internacionalmente protegidas, representaci6n de los Esta-
dos en sus relaciones con las organizaciones internacionales de caricter uni-
versal, sucesi6n de Estados respecto de los tratados o propiedad estatal,

deudas o archivos o el derecho de los tratados.
La tarea en curso incluye un importante proyecto sobre los crfmenes

contra la paz y la seguridad de la humanidad.
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Por su parte, en el 490 perfodo de sesiones de la Asamblea General, se

incluyeron como temas seleccionados para la Comisi6n: "La ley y la prictica

en materia de reservas a los tratados" y "La sucesi6n de Estados y sus efectos
sobre la nacionalidad de las personas naturales y jurfdicas".

En su tiltimo perfodo de labores, la Comisi6n, a su vez, complet6 dos
proyectos de significaci6n: El relativo a la corte penal permanente internacio-
nal y el referido a los usos de los cursos de agua internacionales para fines dis-
tintos de la navegaci6n.

Si bien ella es - por cierto - el instituto que concentra las principales
iniciativas de las Naciones Unidas en materia de desarrollo progresivo y
codificaci6n del derecho internacional, algunos esfuerzos de importancia,
realizados en otros Imbitos de la Organizaci6n, no pueden dejar de mencio-
narse.

Recordamos asi la experiencia a la que Pastor Ridruejo, en doctrina, de-
nominara "la mis importante conferencia codificadora que ha tenido lugar,
hasta ahora, en la historia del derecho internacional". Nos referimos a la
Conferencia de las Naciones Unidas sobre el Derecho del Mar, que hoy ya
es una realidad. Un esfuerzo de muy particular relevancia, muestra de tes6n
e inteligencia puestos al servicio del perfeccionamiento del derecho interna-
cional.

Nos referimos tambin a la incansable labor especializada de la Comi-
si6n de las Naciones Unidas para el Derecho Mercantil Internacional y, des-
tacamos, a la propia tarea de la Sexta Comisi6n de la Asamblea General.

En este sentido, queremos recordar la reciente labor que culminara con
el proyecto de Convenci6n sobre la Seguridad del Personal de las Naciones
Unidas y el Personal Asociado. Ella viene a Ilenar un vacio lamentable y a
atender una necesidad impostergable, en momentos en que en el seno de al-
gunos de los conflictos contemporineos, los ataques contra ese personal, asf
como contra la poblaci6n civil, parecieran sugerir que hay quienes han des-

andado, y contintan desandando, el camino de la civilizaci6n.
Por tiltimo, sin pretender agotar las posibles menciones, cabe referirse a

la labor que se esti realizando en materia de pesca, particularmente en lo que
hace a especias transzonales y altamente migratorias, la que, se espera, culmi-
nari este afio con un instrumento complementario a la Convenci6n de las
Naciones Unidas sobre el Derecho del Mar, de 1982.

Algunas de estas cuestiones relativas a una tarea que tiene (como nos lo
advirtiera Carl-August Fleischhauer, en un trabajo sobre codificaci6n publi-
cado en 1985, en el Indian JournalofInternational Law) un "largo y brillante
futuro", serin abordadas, con mayor detalle, por los distinguidos oradores
que nos iluminarin en la labor prevista para hoy.
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A lo de Fleischhauer cabe, respetuosamente, agregar un nuevo factor:

La urgencia impuesta por el dinamismo de una transici6n, que nos ubica en
la puerta de un futuro en cuyo disefio hay mucho que hacer.



D1fVELOPPEMENT PROGRESSIF ET

CODIFICATION DU DROIT INTERNATIONAL:

LE ROLE DE L'ASSEMBLEE GINtRALE REVISITI

Eric Suy*

, La codification appartient h l'histoire
- Reni Jean Dupuy

L'Article 13 de la Charte des Nations Unies constitue le fondement d'une
entreprise unique dans l'6volution du droit international public. Dans cet
Article, l'Assemblde gdndrale reqoit pour mission d'encourager le ddveloppe-
ment progressif du droit international et sa codification. A cette fin, la Charte
instruit I'Assemblke de provoquer des dtudes et de faire des recomman-
dations. Les expressions (( encourager ), (, provoquer ,, , dtudes ,, et
,,recommandations - indiquent tr~s clairement que les auteurs de la Charte
ne voulaient en aucune mani~re accorder 2 I'Assemblde gdndrale un pouvoir
ldgislatif.

Un demi sikce plus tard, il convient de rdfldchir sur ce qu'est devenue
cette mission et de dresser l'inventaire des rdalisations mais aussi des d6-
faillances, et de s'interroger sur I'avenir de cette entreprise si ndcessaire pour
le maintien de la paix.

LES R1ALISATIONS

La maniire dont l'Assemblde gdndrale s'est acquittde de la tiche que lui con-
fe're l'Article 13 est suffisamment connue pour qu'on s'y attarde. Il convient
cependant de souligner que le ddveloppement progressif du droit internatio-

* Professeur de droit international er des organisations intemationales, Universit6 catholique
de Leuven, Leuven, Bdgique.
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nal et sa codification ne sont pas seulement r~alis~s travers les activit~s de

la Commission du droit international, organe subsidiaire cr66 en 1947. Cer-

tes, la Commission joue un r6le prdponddrant dans toute l'oeuvre de la codi-

fication, mais 'Assemblke gdndrale se sert d'autres instruments afin de

remplir sa mission sous l'Article 13. Elle crde en effet d'autres organes subsi-

diaires sous la forme de comitds permanents ou de comitds ad hoc gdndrale-

ment composes de reprdsentants d'ltats. Leur mandat est de proc~dr a

l'6laboration de conventions ou d'autres textes sur des themes actuels qui re-

lkvent plut6t du ddveloppement progressif et au sujet duquel le droit inter-

national coutumier est gdndralement silencieux. L'Assemblde peut m~me

avoir recours un groupe de travail qui sera charg6 de la prdparation d'un

texte. Certains textes importants ont m~me &6 6labords directement au sein

de l'Assemblke, notamment par sa Sixi~me Commission. Tel fut le cas pour
la Convention pour la prdvention et la repression du crime de genocide.

Cet aper~u des rdalisations serait incomplet sans faire r~fdrence aux tra-

vaux de la Commission des Nations Unies pour le droit commercial interna-

tional (CNUDCI) et surtout les rdalisations importantes en matire du droit

de l'espace qui sont l'oeuvre du Comit6 des utilisations pacifiques de l'espace

extra-atmosph~rique et de son Sous-Comit6 juridique. Le nouveau droit de
la mer a &6 6labord en ayant recours une autre procddure, c'est- -dire la

convocation d'une Conference des Nations Unies sur le droit de la mer, d6-

cidde en 1973, mais tenue en plusieurs sessions, selon sa propre dynamique

et sur la base de ses r~gles de procddure, pour aboutir i la session finale en
1982.

Il est vrai que '6laboration de textes tr~s importants en mati~re des

droits de l'homme et du droit de l'environnement peut 6galement 6tre attri-

bude l'Assemble g~ndrale, qui les a, soit directement, soit indirectement,

adoptds. Mais ceci reviendrait minimiser le r6le prodminent du Conseil

6conomique et social et de sa Commission des droits de l'homme ainsi que

celui du Programme des Nations Unies pour l'environnement (PNUE) dans

l'dlaboration des conventions multiples, innovatrices et indispensables dans

tous ces domaines. On pourrait en dire autant des textes 6labords au sein

d'autres organes ayant &6 cr6ds par l'Assemblde gdndrale, tels la Conference

des Nations Unies sur le commerce et le ddveloppement (CNUCED) et le

Haut Commissariat des Nations Unies pour les rdfugids.

On ne saurait conclure sans ajouter l'ensemble impressionnant de rso-

lutions de l'Assemblke gdndrale dclaratoires de principes gouvernant les re-

lations interdtatiques et qui, adopt~es l'unanimit6, sans vote ou par

consensus, refltent l'opiniojuris de la communaut6 internationale.

On aura aperqu que ces rdalisations n'ont pas r~sum6 de faqon exhaustive

ce que l'Organisation des Nations Unies a fait en mati~re de ddveloppement
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progressif et de codification du droit international - ce qui est bien connu

par tous - dont on a voulu ressortir avant tout les modalitds et les procedu-

res. IjAssemblee gdn~rale reste ainsi le maitre de r'ouvrage, soit en donnant

des directives, voire m~me des instructions prdcises, i ses organes subsidiai-

res, soit en se chargeant elle-m~me d'entreprendre directement l'ceuvre de

l'dlaboration du droit international.

REMARQUES CRITIQUES

On n'a cess6 de rdpdter que la codification - en droit interne comme en
droit international - devient ndcessaire et se produit chaque fois que la so-
cidtd subit des mutations importantes sur le plan social et politique. Les
auteurs de la Charte ont estim6 - juste titre d'ailleurs - qu'un ordre mon-
dial offrant plus de sdcurit: impliquait dgalement plus de sdcurit6 juridique,
et qu'il fallait , crder les conditions ndcessaires au maintien de la justice et
du respect des obligations ndes des trait~s et autres sources du droit interna-
tional , (Charte des Nations Unies, Prdambule). Dans les anndes 50 et 60 ces
changements devinrent encore plus importants par le processus de ddcoloni-
sation. Ce processus entraina un accroissement considdrable des membres de
la communautd internationale. Ceux-ci firent leur apparition sur une scene
ob rdgnait encore un ordre juridique i l'dlaboration duquel ils n'avaient pas
participd et apport6 leur contribution et vis-a-vis duquel ils manifest~rent
une mdfiance.

Pour la troisikme fois en 50 ans, le monde se trouve nouveau en pleine
mutation, et on nous a annoncd un nouvel ordre mondial dont on connait
les raisons, mais dont on ignore encore les contours exacts. C'est dans ces cir-
constances que l'on s'interroge aujourd'hui sur l'opportunitd de la codifica-
tion du droit international.

L'adaptation indispensable du droit international toutes ces transfor-
mations revient i poser la question de savoir si la technique ou la procddure
suivie depuis 45 ans rdpond encore aux besoins de la communautd interna-
tionale. La codification par 'daboration de grandes conventions n'a-t-elle
pas tendance i trop figer le droit international face i toutes ces mutations ?

I2histoire de la codification du droit de la mer est un bon exemple de
'adaptation des procddures aux nouvelles rdalitds. Quatorze anndes apr~s

radoption des quatre conventions de Gen~ve de 1958, la communautd inter-
nationale ddcidait de procdder une rdvision entrainant en 1982 l'adoption
d'une convention globale qui ne devait cependant entrer en vigueur que 12
ans plus tard dans des conditions que nous dvoquerons plus loin. Il suffit de
relever ici que 'adaptation des textes de 1958 ne fut pas directement confide

la Commission du droit international. UAssemblde gdndrale ddcida de con-
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voquer une confdrence laquelle fut confi6 tout le travail tant prdparatoire

que final.
Un autre exemple de la fixation des r~gles - codifi~es , sont les deux con-

ventions sur la succession d'ltats. Au moment d'6laborer les projets d'articles

sur la succession d'ltats, la Commission du droit international avait essen-

tiellement en vue les questions de succession affdrentes la d~colonisation.

Or, celle-ci et les questions juridiques de succession qu'elle avait suscitdes

&aient rdgldes depuis longtemps, soit par des accords bilat~raux de ddvolu-

tion, soit par des engagements unilatdraux. Les deux conventions sur la suc-

cession d'ttats ne furent pas suivies du nombre suffisant de ratifications pour
entrer en vigueur.

Les auteurs qui se sont pench~s sur le manque de ratifications des con-
ventions codificatrices ont examin6 avant tout la question de la valeur d'une

convention de codification pour les tltats n'ayant pas ratifid la convention. La
rdponse cette question est presque unanime : les dispositions de ladite con-
vention qui codifient le droit coutumier existant lient ces tats, alors que les

dispositions innovatrices, c'est- -dire appartenant au v dveloppement progressif>,

ne les lieraient pas. Cette rdponse, probablement correcte, n'est cependant

pas tout fait satisfaisante. Tout d'abord, elle en soulve une autre i laquelle

il est bien plus difficile de rdpondre, savoir comment faire la distinction en-

tre ces diffdrentes dispositions. En outre, elle n'envisage pas la situation cr66e

par une non-ratification massive, soit par la plupart des P-tats, soit par les
Ltats dont la ratification est indispensable au bon fonctionnement du droit

ou du rdgime 6tabli par la convention.

Dans la premiere hypoth~se, il est craindre que la non-ratification af-

fectera la longue l'efficacitd des dispositions de la convention, y compris

celles refldtant le droit coutumier existant, m~me si la convention est le r6-

sultat d'un travail minutieusement pr~par6 qui faisait l'accord au sein de la

Commission du droit international. Le professeur et Juge Richard Baxter
6crivait ce sujet :

,( Excessively ambitious and defectively conceived schemes for the

codification and progressive development of international law are

almost inevitably doomed to fail. Their failure can leave customary

international law in a worse state - less certain, more controver-

sial, and less honored - than it was before codification was at-

tempted. In such case, codification can be law-destroying rather

than a stimulus and guide to ordered conduct by nationsi )>.

1 - The effects of ill-conceived codification and development of international law)), dans

Milanges Paul Guggenheim (1968), p. 146.
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I1 est i noter cependant que Richard Baxter se rdfdrait non pas un man-
que de ratifications d'un trait6, mais un texte adopt6 par la Commission du

droit international en 1950 affirmant les Principes du droit international re-
connus dans la Charte du Tribunal de Nuremberg et dans le jugement de ce
Tribunal.

La deuxi~me hypothse est celle notamment de la Convention de Mon-
tego Bay de 1982 donc les dispositions innovatrices propos du regime des
fonds marins 6taient inacceptables pour les pays industrialis6s. Or, sans la
coopdration de ceux-ci le rdgime ne pouvait pas fonctionner. Comme l'entre
en vigueur de la Convention au 16 novembre 1994 risquait par consequent
de rester lettre morte, la partie XI de la Convention fut rendgoci~e et, lors de
sa quarante-huitikme session, l'Assemblde gdn~rale adopta un Accord relatif
i l'application de la partie X1 de la Convention de 1982. D'autres auront
l'occasion d'analyser en detail la signification de cette rendgociation et de la
procddure utilisde. Malgrd les formules floues utilisdes, il n'dchappe person-
ne que l'Assemblde g~ndrale, utilisant le subterfuge de la participation uni-
verselle la Convention de 1982, a fait oeuvre de ldgislateur en adoptant
I'Accord qui constitue, en fait, un amendement de la partie X1.

Cet 6pisode prouve la flexibilitd de l'Assemblde gdndrale dans la recher-
che d'une plus grande efficacit6. Il confirme en m~me temps qu'il n'y a pas
de panacde ou de mdthode iddale pour la codification.

La querelle concernant la meilleure mdthode ou procddure de codifica-
tion du droit international et de son ddveloppement progressif reste d'une
grande actualitd. A ceux qui pr6naient la mdthode d'une codification norma-
tive par la conclusion de grandes conventions s'opposaient ceux qui esti-
maient qu'un restatement sous la forme d'une ddclaration solennelle de
principes pouvait 8tre tout aussi efficace. La pratique semble avoir donnd rai-
son la mdthode conventionnelle : la sdcuritd juridique prdconiserait que les
normes codifides lient les ltats d'une mani~re contraignante. Ceci pouvait
ftre une approche valable une dpoque oii les rdsolutions de l'Assemblde g6-
ndrale taient considdrdes comme 6tant ddpourvues de tout caractre juridi-
quement contraignant. Or, il y a eu une 6volution tr~s considdrable en la
matire : les ddclarations de l'Assemblde gdndrale affirmant des principes ju-
ridiques se sont multiplides et peuvent 6tre considdrdes comme ayant l'auto-
rit6 non seulement de confirmer le droit international existant mais
6galement d'affirmer des normes nouvelles. Lorsqu'elles sont adoptdes
l'unanimitd, par consensus ou sans vote, ces rdsolutions ne sauraient Etre con-

siddrdes comme 6tant ddpourvues de caractre normatif. Ceci vaut meme
pour les dispositions qui seraient innovatrices et appartiendraient donc au
ddveloppement progressif. A la veille du cinquanrtkime anniversaire de
I'ONU, il est incontestd et incontestable que l'Assemblde gdndrale a I'autoritd
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ndcessaire pour participer directement au d~veloppement progressif du droit

international et i sa codification par le biais de declarations de principes.

Rappelons ce sujet le passage suivant de la rdsolution adoptde par l'Institut

de droit international sa session du Caire en 1987 intitulde ( Udaboration

des grandes conventions multilat~rales et des instruments conventionnels

fonction ou vocation normative )) et, plus particuli~rement, sur les rdsolu-

tions de l'Assemble gdndrale

(, Bien que la Charte des Nations Unies ne lui conf~re pas le pouvoir

d'arreter des r~gles qui lient les 9tats dans leurs relations mutuelles,
l'Assemblke g~ndrale peut faire des recommandations contribuant
au ddveloppement progressif du droit international, sa consolida-

tion et k sa codification. Cette possibilitd se realise au moyen de di-
vers types de rdsolutions >.

Mais un r6le accru de l'Assemblde gdndrale dans cette procddure de co-

dification au sens le plus large tient dgalement k des facteurs et des consid6-
rations d'ordre plut6t matdriel. Par le passd, les grandes conventions de

codification ont &6 6labordes et mises au point au cours de conferences di-
plomatiques convoqudes par l'Assemblde gdndrale sur invitation d'ltats

Membres tout disposds fournir une importante contribution matdrielle i la
rdussite de la phase finale du processus de codification. Ainsi, l'Autriche et sa
capitale Vienne resteront intimement lides l'ceuvre de codification de l'Or-

ganisation des Nations Unies puisque toutes les conventions de codification

adoptdes depuis 1961 - sauf la Convention de Montego Bay de 1982 -
sont le fruit de confdrences tenues k Vienne sur invitation du Gouvernement
autrichien.

Mais ddj cette 6tape ddterminante de la codification, la participation
aux confdrences diplomatiques ne refldtait pas exactement la composition de

la communautd internationale, et ceci dtait dfi non pas k un manque d'intdret
mais plut6t k une carence de moyens matdriels et financiers. De nos jours, une

large participation d'tats une confdrence diplomatique de codification se-

rait compromise par des difficultds essentiellement matdrielles. Ds lors, les

&tats absents de cette confdrence n'auraient aucun intdret k adhdrer aux dis-
positions dtablies sans eux. Par ailleurs, en raison du nombre croissant d'ltats

membres de la communautd internationale, les ratifications requises pour
'entrde en vigueur d'une nouvelle convention de codification devraient logi-

quement augmenter, retardant ainsi la valeur normative de la codification.

Parmi les difficultds matdrielles auxquelles il a td fait allusion, i faut

ajouter le manque d'experts dans beaucoup de chancelleries oh le service ju-

ridique est ddjt ddbordd par les problkmes quotidiens.
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Il y a deux autres dl1ments que l'on ne saurait ndgliger dans l'valuation

des mdthodes de la codification. Il s'agit, d'une part, de l'6puisement des

themes ou sujets mCirs pour la codification et, d'autre part, de la reticence

manifestde par les ltats i ce que certaines mati~res fassent l'objet d'engage-

ments juridiques contraignants. Ces deux 6l6ments sont 6troitement 1i6s.

Lorsque l'ceuvre de la codification en 6tait ses debuts aux Nations

Unies, les thames classiques ne manquaient pas : le droit de la mer, les rela-
tions diplomatiques et consulaires, le droit des traitds, la responsabilit6 inter-

nationale des l-tats et la succession d'ltats. Vinrent ensuite des matires plus
controversdes ou plus novatrices dont il n'dtait pas dvident qu'elles 6taient

prtes pour 8tre codifides. On peut citer, sans doute, les questions relatives i
l'utilisation des cours d'eau i des fins autres que la navigation, la responsabi-
litd des ltats pour des acres non contraires au droit international, l'immunit6
des ],tats et les crimes contre la paix et l'humanitd.

Les th~mes classiques du droit international ont fait l'objet d'une codi-
fication aboutissant des conventions internationales largement ratifides et
donc acceptdes par la communautd internationale dans son ensemble. Mais
il y a des exceptions notoires, savoir les deux conventions sur la succession
d'ltats. Ces exceptions ainsi que la crise actuelle de la codification s'expli-
quent par le ddsintdrt dont font preuve les tats i voir leurs droits et devoirs
clairement ddfinis. Aux deux exemples citds, on peut ajouter pratiquement
tous les sujets qui sont actuellement i l'ordre du jour de la Commission du
droit international.

Sans vouloir entrer dans tous les ddtails, on peut se demander pourquoi
la Commission du droit international devait en prioritd dlaborer un statut

pour une cour internationale pdnale. Comme en tdmoignent les ddcisions du
Conseil de sdcuritd dtablissant les tribunaux internationaux compdtents pour
juger les violations du droit humanitaire en ex-Yougoslavie et au Rwanda,
ceci ne fait pas pattie d'un travail de codification normal. Rappelons que c'est
le Secrtariat qui a dlabord le statut de ces deux juridictions sur la base de pro-
jets prdsentds par quelques l-tats Membres. L'Assemblde gdndrale aurait pu se
dispenser du recours i la Commission du droit international pour dtablir un
projet de statut pour une cour pdnale internationale et demander au Secrdta-
riat de faire le travail prdparatoire. Il va sans dire que la crdation et le statut
de cette cour devront faire l'objet d'un traitd international.

Pour ce qui est du droit concernant l'immunitd des ttats, en pleine mu-
tation depuis un sicle, on peut se demander pourquoi il est ndcessaire de le
figer ne varietur dans une convention. Et quel peut 8tre l'intdrft pour les
ltats d'apposer leur signature sur un texte stipulant les ddtails de leur respon-
sabilitd internationale, que ce soit pour des actes illicites ou pour des actes
non contraires au droit international ? En ce qui concerne le droit relatif aux
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utilisations des cours d'eau internationaux des fins autres que la navigation,

la Commission du droit international a recommandd, lors de sa quarante-

sixi~me session, I'elaboration d'une convention ", par l'Assemblke gdndrale ou

par une conference internationale de plknipotentiaires ))2. Lexamen de ce

projet rdvle clairement qu'il s'agit d'un ensemble de r~gles proc~durales con-

cernant les 6tapes suivre en vue de prdvenir des conflits ou de les rdsoudre,
et que la codification des r~gles de fond se limite h l'6nonc6 des principes

gdndraux dans les articles 5 10. Cette ,( codification ) n'exige nullement

l'organisation d'une grande conference. I n'est m~me pas certain que la for-
me conventionnelle soit la m~thode appropride pour la codification de cette
mati~re. Comme les projets 6manant de la Commission du droit internatio-
nal sont gdndralement minutieusement prdpards et discutds, tant au niveau

des experts qu' celui des reprdsentants gouvernementaux, l'Assemblde gdnd-
rale pourrait fort bien adopter ce projet sous la forme d'une ddclaration de
principes.

CONCLUSIONS

Dans le premier discours prononcd lors de I'ouverture des cdrdmonies du cin-
quantenaire de l'Organisation des Nations Unies, le Secrdtaire gdndral,
M. Boutros-Ghali, disait notamment que pros de 300 traitds internationaux
ont td conclus sous les auspices de 'Organisation. C'est un palmar~s impres-

sionnant. Mais si on se limite aux traitds qui sont le fruit de la codification
proprement dite, ils ne ddpassent gu~re la dizaine.

Les quatre conventions sur le droit de la mer de 1958 sont sur le point

d'8tre remplacdes par la Convention de Montego Bay. Les deux conventions
sur la succession d'ltats ne semblent pas recueillir I'assentiment ndcessaire de
la communautd internationale. Reste le noyau dur des quatre conventions
classiques, savoir celles sur les relations diplomatiques et consulaires et les
deux conventions sur le droit des traitds. Vu sous cet angle, le rdsultat de
l'oeuvre de codification n'est pas satisfaisant. Il serait utile si I'Assemblde g6-
ndrale pouvait, dans un ddbat approfondi, se pencher sur l'avenir de la codi-

fication, sur ses themes et ses mdthodes.

En ce qui concerne les traitds et conventions conclus sous les auspices de

I'Organisation des Nations Unies qui ne sont pas encore en vigueur ou pour
lesquels le nombre de ratifications est insatisfaisant, I'Assembl6e gdndrale

pourrait, de temps en temps, exhorter les ttats les ratifier ou y adhdrer.

Depuis plus de 20 ans, I'Assembl6e gdndrale adopte rdguli~rement des rdso-

2 Documents officiels de lAssemblde ginirale, quarante-neuvi~me session, Suppliment no 10

(A/49/10), par. 219.
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lutions dans lesquelles elle demande aux tats qui ne l'ont pas encore fait de

devenir partie aux Conventions de Gen~ve de 1949 et aux Protocoles addi-

tionnels de 1977. Pourquoi ne pourrait-elle pas prendre une initiative analo-

gue pour les trait~s et conventions dlabords sous les auspices des Nations

Unies ?
Enfin, les m~thodes d'daboration de ces trait~s devraient 6galement fai-

re l'objet d'une 6tude s~rieuse. La technique d'un groupe de travail restreint

i composition 6quilibre mais qui s'etendrait au fur et mesure que les tra-

vaux progressent, mdriterait sans doute d'&re examinde de plus prds.



DOES CODIFICATION LEAD
TO WIDER ACCEPTANCE?

Karl Zemanek *

A. ASSUMPTIONS AND QUESTIONS

Before attempting to answer the question put in the title, I propose to de-
scribe the generally accepted assumptions which underlie it and to raise a few
questions of my own.

First, what is meant by wider acceptance? The words seem to imply that
the acceptance of international custom leaves much to be desired and that
this deplorable state may be remedied by codifying custom in treaty form.
Although that assumption has never been empirically verified, two grounds
are usually cited in support of its plausibility:

(a) One being, and this further assumed, that new States in particular-
and in the past 50 years the number of States has nearly tripled-may
be reluctant to accept customary rules in the development of which
they have not participated and which may, moreover, appear detrimen-
tal to their interests. Involvement in the codification process, so the
argument runs, would provide them with the opportunity to articulate
those interests and progressive development, which is inherent in the
codification process, would offer the mechanism to accommodate
them. It is thus argued that participation in the codification process will
lead to wider acceptance of the rules concerned.

(b) A second line of supportive arguments relies on the easier accessibility
of written treaty provisions, as against the laborious determination of
customary rules that may quite easily produce uncertain results if State
practice is not virtually uniform, which it rarely is. This argument sug-

* Professor, Institute for International Law and International Relations, University of Vienna,

Austria.



DOES CODIFICATION LEAD TO WIDER ACCEPTANCE?-KARL ZEMANEK 225

gests that clearly defined treaty rights and obligations, instead of mud-
dled custom, will lead to wider acceptance.

A second notion that needs to be clarified is acceptance itself. How is ac-
ceptance to be measured? By the number of parties to a codification conven-
tion? Or should one also count States which, though not parties to the
convention, apply one, several or all rules embodied therein in their external
relations? And, finally, is acceptance to be understood in the formal sense of
becoming a party to a treaty or should it include implementation and appli-
cation?

B. THE RECORD

After these preliminary remarks I shall now turn to the question asked in the
title and look at the record of existing codification conventions.

Beginning with the Vienna Convention on Diplomatic Relations of
1961, nine codification conventions have been adopted under the auspices
of the United Nations. Five of them are in force: the Vienna Convention on
Diplomatic Relations (1961), the Vienna Convention on Consular Relations
(1963), the Vienna Convention on the Law of Treaties (1969), the Conven-
tion on Special Missions (1969) and the United Nations Convention on the
Law of the Sea (1982). Only two of them, the Convention on Diplomatic
Relations with 174 parties and the Convention on Consular Relations with
151, may claim a near-universal acceptance. Middle-ranking are the Conven-
tion on the Law of Treaties with 76 and the Convention on the Law of the
Sea with 67 parties. The Convention on Special Missions with 30 parties is
at the tail-end.

Of the conventions not yet in force, two appear as stillborn. These are
the Vienna Convention on the Representation of States in Their Relations
with International Organizations of a Universal Character of 1975, which
has, in the 20 years of its existence, only attracted 30 of the 35 parties it
needs to enter into force; and the Vienna Convention on Succession of States
in respect of Property, Archives and Debts of 1983, which needs 15 parties
to enter into force, but has as yet only 4, possibly 5. Some optimism may still
be entertained for the Vienna Convention on Succession of States in respect
of Treaties of 1978, which has 13 of the 15 parties required for it to enter
into force, although 17 years seem a long time even for States to make up
their mind. Even more optimism may be due in the case of the Vienna Con-
vention on the Law of Treaties between States and International Organiza-
tions or between International Organizations, which has, in the 9 years since
it was adopted in 1986, attracted 24 of the 35 parties it needs for entry into
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force. In this respect, the 11 years which its parent Convention on the Law

of Treaties needed for its coming into force provide reason for hope.

C. WHAT DOES THE RECORD TELL US?

Having regard to the assumptions and questions outlined in the beginning,
the record suggests the following observations:

1. Conventions dealing with the conduct rather than with the substance of
inter-State relations seem to fare best. This is indicated by the success of
the diplomatic, consular and treaty conventions when compared with
the dragging performance of the Convention on the Law of the Sea and
the failure of the conventions on State succession.

2. Drafts dealing with matters in which material reciprocity exists-which
means that most States can actually envisage themselves as claimant as
well as respondent, as for instance in bilateral diplomatic or treaty rela-
tions-achieve apparently a more balanced result in the codification
process and that, in turn, seems to increase their acceptability. The point
may be illustrated by the contrasting example of the 1975 Convention
on the Representation of States in Their Relations with International
Organizations of a Universal Character. The burden of granting privi-
leges and immunities to representatives of other Member States rested,
in fact, with the host States of international organizations, which were
only a small minority in the codification conference. The majority con-
sisted of sending States which did not consider the possibility of hosting
an international organization and were thus unrestrained in raising priv-
ileges and immunities of representatives above an acceptable level. The
unfortunate result of such a configuration is made evident by the state of
the convention.

3. The record does not support the assumption that participation in the
codification process leads to wider acceptance. The number of States

participating in codification conferences and thus involved in the for-
mulation and adoption of the conventions has remained relatively stable
over the entire period under consideration, fluctuating between 81 and
110, with the exception of the Third United Nations Conference on the
Law of the Sea, which, because of the varying attendance at its many ses-
sions, had an overall attendance of 164. No connection between atten-
dance and acceptance can be established: the 1961 Convention on
Diplomatic Relations has 174 parties and the Convention on the Repre-

sentation of States in Their Relations with International Organizations



DOES CODIFICATION LEAD TO WIDER ACCEPTANCE?-KARL ZEMANEK 227

of a Universal Character has only 30, but both conferences were

attended by 81 States.

4. However, another, and in view of the assumptions referred to at the

beginning of this presentation, surprising element may have a significant
influence on the acceptability of a codification convention. This element
is the proportion of codified custom to progressively developed rules in a
convention. The conventions on diplomatic and consular relations or on
the law of treaties are fairly conservative instruments, but have the larg-
est number of parties. The two conventions on State succession, on the
other hand-probably the most ambitious exercises in progressive devel-
opment-are not yet in force. This should not come as a surprise. The
most recent cases in State succession, the dissolution of the Union of
Soviet Socialist Republics and of the Socialist Federal Republic of Yugo-
slavia, tend to reconfirm that only a few customary rules of international
law governing State succession do exist and these few rules relate mainly
to multilateral treaties. Nearly all other succession problems, including
those involving bilateral treaties, have been settled in negotiations of the
States concerned or through special mechanisms like the Paris Club for
rescheduling public debt. From these proceedings some general princi-
ples may be inferred but no definite, precise rules can be established.
Considering these and similar instances leads to the tentative conclusion
that it is less the involvement in the codification process which increases
the acceptability of rules of customary law alleged to have hitherto not
been accepted but, conversely, the amount of adjusted customary law
which has been received in the text of a convention that determines
acceptance. This does not imply that progressive development used for
adjusting customary rules to modern requirements is a deterrent, but the
evidence strongly suggests that law-inventing for ideological or dogmatic
reasons is.

5. Quite a different matter is the question whether provisions in codifica-
tion conventions, because of their ready availability, are relied upon by
non-parties in their relations with parties or even among themselves,
thereby leading to their wider acceptance. Experience tends to support
that contention and one may recall instances, in particular in respect of
diplomatic relations and the law of treaties. But they are difficult to

measure accurately as long as they do not lead to a formal acceptance of
the respective conventions once the State discovers that it is already

applying them in fact.
6. Another point that cannot be verified through examining the record is

the supposed attraction of written rules as opposed to custom, since it
concerns a motive for accepting a codification convention which is not
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normally made public. The diplomatic and consular conventions and

the Convention on the Law of Treaties cover subjects that foreign office

legal advisers deal with frequently, a fact that may induce them to prefer

the written form. The success of these conventions may point in that

direction, but the indication is not strong enough for forming a consid-

ered opinion.
7. To sum up: the record permits the tentative conclusion that codification

does not necessarily but may lead to wider acceptance, provided certain
precautions are observed and certain conditions met.

D. WHAT CONCLUSIONS SHOULD BE DRAWN FROM THE RECORD?

Does the record suggest any of these precautions or conditions? In this re-
spect the following observations come to mind.

Firstly, subjects for codification should be chosen on the basis of practi-
cal needs and suitability. Only if they answer practical needs will they rally
support in national administrations, support that will later be necessary for
steering the convention through the national adoption process. Information
about practical needs should therefore systematically be sought from foreign
office legal advisers, who will also have a feeling for what is feasible. Academ-
ic interest or political highlights are not the best guidance. Lacunae in the

system of international law may be attractive challenges, but only the practi-
tioners will know whether they need closing and can be closed.

Secondly, should a subject be chosen which is not yet supported by a
firm body of custom, the way in which codification is approached should be
given some thought. If a substantive amount of new rules needs to be invent-
ed so that, in reality, one is embarking on a process of law-making under the
title of progressive development, preparatory stages should be considered
with a view to first building up a corresponding opinio juris among States.
When a codification conference is convened, participating States should no
longer view the draft as alien. A more open and more frequent dialogue
between the International Law Commission and States should therefore be
developed.

Thirdly, if the preparatory work of the International Law Commission
does not eliminate deep-rooted differences of opinion among States, these
differences should be addressed in pre-conference procedures because a large
body with a time-limit set for its conclusion is a clumsy instrument for han-

dling delicate negotiations. A result produced by a chance majority at the
conference should be as much avoided as a consensus devoid of any meaning.

When a chosen subject shows its unsuitability only at a late stage, it appears
wiser to abandon or shelve it for the time being than to produce another still-
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born convention. Even a codification convention with only a very limited
number of parties creates problems: far from replacing previous customary
rules, it creates a dual standard of behaviour and complicates the relations be-
tween parties and non-parties.

This brings me to my final point, a word of caution. In the modern in-

formation society, international law is part of the political process and no
longer the province of an elitist circle of experts. It features in the media
world and is already afflicted with the image of high-sounding promises
which are not fulfilled when put to the test. It does not seem wise to add to
the predicament by announcing new additions to the body of international

law that do not become reality. A realistic view of what international law can

or cannot do is by far preferable to Potemkin's sham villages.



STRENGTHENING THE PROCESS

OF CODIFICATION AND DEVELOPMENT

OF INTERNATIONAL LAW: THE EVOLVING

FUNCTIONS OF THE INTERNATIONAL LAW

COMMISSION AND INCREASING THE

COMMITMENTS OF STATES

Alexander Yankov *

I. INTRODUCTION

The present topic is of direct relevance to the objectives and functions of
the International Law Commission (ILC) set forth in its statute, namely, "the
promotion of the progressive development of international law and its codi-
fication" (art. 1, para. 1).

The ILC is the first permanent and part-time subsidiary body estab-
lished by the General Assembly, already at its second session, by resolution
174 (II) of 21 November 1947. The other permanent subsidiary body of the

same age is the Commission on Human Rights, set up by the Economic and
Social Council.

This coincidence is an omen of the priority attributed by the United Na-
tions to the promotion of international law and respect for human rights, the

two fundamental conditions for the maintenance of international peace, se-
curity and promotion of cooperation among nations.

Considering the ways and means of strengthening the process of codifi-
cation and progressive development of international law, I wish to emphasize

two issues: firstly, the need to adjust the functions of the ILC to the requisites

of the changing international reality with its economic, social, technological

Professor of International Law, Sofia, Bulgaria; member of the International Law Commis-

sion.
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and political implications; and secondly, the need to indicate that the con-

stant commitment of States is of paramount importance for the efficiency of

the law-making process of the work of the Commission.

Before proceeding to the examination of these interrelated aspects of the

process of codification and progressive development of international law, it

might be appropriate to highlight the main features of the work of the ILC,

its achievements and deficiencies.

II. BRIEF ANALYTICAL OVERVIEW OF THE WORK OF THE ILC

By the time the ILC held its first meeting on 21 April 1949, it already occu-

pied a central part in the law-making process within the United Nations sys-

tem. Since then the Commission's output has comprised 25 topics on which

specific drafts have been submitted, including 14 multilateral conventions in

the fields of the law of the sea, diplomatic and consular law, the law of trea-

ties, prevention and punishment of crimes against internationally protected

persons including diplomatic agents, succession of States, jurisdictional im-

munities of States and the law of international watercourses, to mention

some of the most important among them.1 Out of these 25 drafts, 10 con-

ventions have entered into force; 2 some of the others still depend upon fur-

ther ratifications or accessions, 3 while the rest of them have been under

consideration by the Sixth Committee in the form of draft treaty articles

without final decision by the General Assembly on their future status. 4 At

present, five topics are on the agenda of the ILC, namely, "State responsibil-

ity", "Draft Code of Crimes against the Peace and Security of Mankind",

"International liability for injurious consequences arising out of acts not pro-

hibited by international law", the two new topics on the law and practice re-

lating to reservations to treaties, and State succession and its impact on the

nationality of natural and legal persons, which the Commission adopted for

consideration at its forty-seventh session. 5

1 See The Work ofthe International Law Commission, 4th ed. (United Nations publication,

Sales No. E.88.V.1), pp. 25-89.
2 Ibid., pp. 164-395.
3 We have in mind the Vienna Convention on the Representation of States in Their Relations

with International Organizations of a Unilateral Character, of 14 March 1975, the Vienna Conven-
tion on Succession of States in respect of Treaties of 23 August 1978, and the Vienna Convention
on Succession of States in Respect of State Property, Archives and Debts of 8 April 1983.

4 In this group fall the draft articles on the most-favoured-nation clause, status of the dip-
lomatic courier and the diplomatic bag not accompanied by diplomatic courier, jurisdictional im-
munities of States and their property, the law of non-navigational uses of international
watercourses, and the draft Statute of the International Criminal Court.

5 See Official Records of the General Assembly, Forty-eighth Session, Supplement No. 10
(A/48/10).
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It has been widely recognized that the main source of the remarkable
contribution of the ILC has been the area of prevailing customary rules. 6

The overwhelming majority of the topics that have been taken up by the
Commission so far have been within the realm of the "traditional" or
"classic" international law, such as diplomatic and consular law, law of the
sea, treaty law, State succession, rights and duties of States, nationality, in-
cluding statelessness, and arbitration. Of course, the programme of work of
the Commission has listed some topics which reflect the emerging new prob-
lems of international relations concerning liability for risk, environmental
impact assessment and prevention of environmental damage and the law of
confined international groundwaters.

This brief overview of the work of the ILC during the past nearly five
decades raises many pertinent problems relating to legal policy and practical
propositions concerning the method of work and operation of the Commis-
sion in the pursuit of its objectives and the discharge of its functions. There
have been serious critical observations on the role of the Commission,
expressing reservations over its competence and even questioning the value
of its work in the future. 7

Many of the critical observations and suggestions were well founded and
constructive, while some evaluations, conclusions and proposals might pro-
voke reasonable doubts.

It is not our task to enter into detailed examination of the merits of what
has been said about the ILC. Perhaps having in mind the approaching fiftieth
anniversary of the Commission, it might be beneficial to take advantage of
the present important gathering of international lawyers from various walks
of theory and practice of international law in order to explore the conceptual

6 See Oscar Schachter, "United Nations law", American Journal ofInternational Law, vol.

88 (1994), pp. 4 and 5; also "Recent trends in international law-making", The Australian Year-
book ofInternational Law, vol. 12 (1988-1989), pp. 3 ff.; Jos6 Sette-Camara, "The International
Law Commission: Discourse and Method in International Law at the Time of Its Codification",
Essays in Honour of Roberto Ago, Milano, Dott. A. Ginffr Editore, 1987, pp. 468 ff.; S. Rosenne,
The International Law Commission, 1949-1959, 36, The British Yearbook of International Law,
vol. 36 (1960), p. 104 ff.; H. Briggs, The International Law Commission, 1965, The Hague; I.
Sinclair, The International Law Commission, 1987; Strengthening the Role of the International Law
Commission during the Decade of International Law: Report of an Experts' Round Table. Panel:
Speaker: Professor B. Graefrath, Chair: Professor Louis Henkin, 29 May 1992, United Nations.

7 See The International Law Commission: The Need for a New Direction, by Mohamed El
Baradei, Thomas Franck and Robert Trachtenberg, UNITAR Policy and Efficacy Studies No. 1,
United Nations publication, Sales No. E.81.XV.PE/1 (1981) (hereinafter referred to as UNITAR
Study); B. Ramcharan, The International Law Commission-Its Approach to the Codification and
Progressive Development ofInternational Law (1977); B. Graefrath, "The International Law Com-
mission tomorrow: Improving its organization and methods of work", American Journal ofInter-
national Law, vol. 85 (1991), pp. 595 ff.; Franck and Trachtenberg on the UNITAR Study,
American Journal of International Law, vol. 76 (1982), p. 638.
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and practical remedies for enhancing the efficiency of the Commission in the

process of progressive development of international law and its codification.

Among the multitude of questions which a scrutiny of this kind may re-
quire, there are two main problem areas to be examined. First, the general

legal policy issues facing the ILC in the determination of its future role in the
law-making process within the United Nations system. There seem to exist
two trends or schools of thought. One of them considers that since the Com-
mission declined to assert its competence over newly emerging problems,
such as outer space, the legal aspects of global environmental issues, new
problems of the law of the sea, international economic law, some legal aspects
of technological development, and so forth, this policy of the Commission
"set the stage for proliferation of more ad hoc bodies". 8 It is assumed that the
Commission should, as in its early years, play the central part in the law-
making process within the United Nations system. This would mean that the
ILC should be a kind of a monopolistic omnibus group of experts that will
feel competent to prepare drafts for legal instruments in all areas of interna-
tional law.

The other policy option might be to admit that the proliferation of var-
ious bodies involved in the law-making process should be considered as a
normal phenomenon in the present and future world order where "there is a
proliferation of international rules and standards, whatever their precise legal
status. They extend to virtually every field of human activity that transcends
natural boundaries."9 In this situation the existence of a plurality of agents
involved in the law-making process should not be qualified as a negative re-

sult deriving from the "ILC declining to assert its competence". 10

In any case these policy matters deserve proper examination.
The legal policy problem area should comprise also the examination of

the criteria for the selection of topics, their priorities and the end-product of
the work of the ILC. The past experience in treaty-making has provided con-
vincing evidence that as far as the selection of topics is concerned, the ILC,
as a body of legal experts, should try to avoid topics which are not ripe for
elaboration of legal rules or which are overcharged with opposing political
considerations. It is advisable that such matters be taken up by organs of rep-
resentatives of States. Issues of this kind usually require negotiations and po-
litical decisions regarding the end-product, and legally binding instruments,
such as conventions and other multilateral treaties or guidelines, model rules,
codes of conduct and the like.

8 See American Journal of International Law, vol. 76 (1982), p. 632.

9 Oscar Schachter, "Recent trends in international law-making", Australian Yearbook of In-
ternational Law, vol. 12, p. 1.

10 UNITAR Study.
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The second category includes problems relating to the methods and
techniques of work of the Commission. It should be pointed out that the
ILC, though not a legislative body, should always have in mind how the end-
product of its activity might adequately serve the final stage of the law-
making process by submitting drafts that will meet the requirements of stabil-
ity and innovation, satisfy a feasibility assessment and take into account the
expected practical effects of the implementation of the rules proposed.

The examination of these two problem areas may give rise to many ques-
tions about the future role of the ILC and its modus operandi. How to
accelerate the elaboration of draft articles without upsetting their quality?
How to respond to the new developments in the absence of customary rules
and coherent State practice and precedents? How to ensure active and per-
manent cooperation with States and competent international organizations?

These and other related questions have been raised on many occasions
in the Sixth Committee, in the sessions of the Commission and in other
forums. There is hardly a simple answer to these queries. Perhaps the fiftieth
anniversary of the International Law Commission in 1999, which will coin-
cide with the closing stage of the United Nations Decade of International
Law, might provide an opportunity to consider an analytical study of the
work of the Commission. The deliberations of the present Congress certainly
may offer a valuable contribution to such a review on the part of the ILC in
the progressive development of international law and its codification during
the past five decades.

III. THE EVOLVING FUNCTIONS OF THE ILC IN THE CONTEXT OF THE

INTERPLAY BETWEEN CODIFICATION AND PROGRESSIVE DEVELOPMENT
OF INTERNATIONAL LAW AND THE DILEMMA OF FIRM LAw-SOFT LAW

The formula "progressive development of international law and its codifica-
tion" goes back to the phrase used in the recommendations of The Hague
Advisory Committee of Jurists to the Council of the League of Nations in
1920.11 Since then this formula has been embodied in Article 13, paragraph
la, of the Charter of the United Nations, followed by articles 1 and 15 to 17
of the statute of ILC.

Article 13, paragraph la of the Charter states:

"1. The General Assembly shall initiate studies and make rec-
ommendations for the purpose of:

' I See "Historical survey of development of international law and its codification by interna-

tional conferences. Memorandum prepared by the Secretariat", 29 April 1947 (A/AC.10/5); also,
The Work of the International Law Commission, pp. 1-5; Sette-Camara, op. cit.; Briggs, op. cit.
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a. promoting international cooperation in the political field

and encouraging the progressive development of interna-
tional law and its codification".

The expression "progressive development of international law and its

codification" was embodied in the most important provisions of the statute

of the ILC, defining its object and functions. Article 1, paragraph 1, of the
statute stipulates:

"1. The International Law Commission shall have for its ob-
ject promotion of the progressive development of international law
and codification".

The distinction between the two components of the functions of the
ILC, namely, progressive development of international law and its codifica-
tion, is embodied in article 15 of the statute, which specifies that:

In the following articles the expression 'progressive develop-
ment of international law' is used for convenience as meaning the
preparation of draft conventions on subjects which have not yet
been regulated by international law or in regard to which the law
has not yet been sufficiently developed in the practice of States.
Similarly, the expression 'codification of international law' is used
for convenience as meaning the more precise formulation and sys-
tematization of rules of international law in fields where there al-
ready has been extensive State practice, precedent and doctrine".

Articles 16 and 17 of the statute deal with the procedural rules and tech-
niques to be followed by the Commission as methods of work when consid-
ering proposals and draft multilateral conventions. Though these two articles
are under the heading "Progressive development of international law", in ar-
ticle 17, paragraph 1, when dealing with the procedure for the consideration
of proposals and draft treaty articles submitted to the ILC by Members of the
United Nations, its "principal organs ... other than the General Assembly,
specialized agencies, or official bodies established by intergovernmental
agreement", the expression "progressive development of international law
and its codification" is employed. This fact is another affirmation of the ex-
plicit qualification in article 15 that the distinction between "progressive de-
velopment" and "codification" is used for convenience. 12

Furthermore, the ILC already in 1956 reiterated its understanding that:

12 See the same interpretation ofJos6 Sette-Camara, op. cit.
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"... the distribution established in the statute between these

two activities can hardly be maintained. Not only may there be

wide differences of opinion as to whether a subject is already 'suffi-

ciently developed in practice', but also several of the provisions

adopted by the Commission based on a 'recognized principle of in-

ternational law' have been framed in such a way as to place them in

the 'progressive development category. Although it tried at first to

specify which articles fall into one and which into the other catego-
ry, the Commission has had to abandon the attempt, as several do

not wholly belong to either". 13

The work of the Commission during the following years provided fur-

ther grounds for the consolidated method and techniques in law-making,
whereby "codification" and "progressive development of international law"
were integrated into one coherent approach. In the view of Dr. R. Cordoba,
expressed as early as in 1956, "there is general agreement that codification
without the possibility of suggesting new law is an endeavour condemned to
sterility". 14

Certainly, custom and State practice have the advantage of providing a
reliable and firm basis for the promotion of rules of international law. How-
ever, in a dynamic development which has taken place, custom may often re-
main behind the challenges of emerging new fields of international relations
requiring adequate new rules. Consequently, the functions of the ILC in the
future should be adjusted accordingly in order to respond to the basic pur-

pose of the ILC, namely, "the promotion of the progressive development of
international law and its codification".

In addition, we have witnessed the continual shrinking of the area of the

so-called "traditional" or "classic" international law and the number of topics
therein which might be feasible for codification. 15 There is no simple answer
and easy solution to this problem.

However, it is obvious that State practice will inevitably follow new de-
velopments and will stimulate the emergence of precedents. The develop-

ments in the field of outer space, atomic energy, modern communications,
informatics, protection of the environment and other human activities with

international dimensions have offered new opportunities for standard-setting

13 Yearbook of the International Law Commission, 1956, vol. II (A/3159), paras. 25-27; and

A/35/312/Add.2, p. 8.
14 See Dr. R. Cordoba, in United Nations: Ten Years Legal Progress. Collection of Essays, The

Hague, 1956, p. 45.
15 See statement by Professor B. Graefrath in Report of an Experts' Roundtable, supra note

7, p. 232. However, in our view this phenomenon and its implications should not be overempha-
sized. Compare the statement of Professor Oscar Schachter in the same report, p. 3.
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and enforcement, needing, as they do, regulatory frameworks and mecha-

nisms. General principles and rules of international law, deriving from cus-

tom, are needed to provide the stability of rules governing the relations

between States and other entities with legal personality recognized by inter-

national law.
The consolidated method and integrated approach to the law-making

process will make available new opportunities for a variety of international

instruments and innovative techniques. While multilateral conventions
should remain the main end-product of the work of the ILC, there is a need

to look for other options. This should be considered as a new trend in the

evolving functions of the ILC. The consolidated method and techniques of
the work of the ILC and its integrated approach to law-making bring to

mind the interplay between firm law and soft law. As Oscar Schachter has
pointed out, "The choice between treaty and non-treaty codes cannot be de-
termined in abstract. Which is preferable or feasible depends on the subject
in the light of needs and attitudes. Both processes will continue to be utilized
and we can safely anticipate that, in one form or another, 'progressive codi-
fication' will continue". 

16

The ILC, following the advice of the Sixth Committee or the relevant
resolutions of the General Assembly, as the case may be, should be open to
any appropriate model-binding multilateral conventions or framework
conventions, declarations of principles, codes of conduct, guidelines, model
rules and any other type of international instrument acceptable to States.

The main feature of soft law is, first of all, a common agreement about

the legal nature of the instrument, entailing shared motives and respect of its
object. The parties to a non-legally binding arrangement are, nevertheless,
under a moral and political obligation to observe their undertakings. From a
procedural point of view, a non-treaty instrument should meet the normal
rules of decision-making. The language of the instrument depends on its
purpose and on the significance attributed to it by the parties.

Of course, the legally non-binding instrument should meet all require-
ments for adequate expression of the common intent formulated in clear pro-
visions, applying the same standards of draftsmanship as the ones applied to

multilateral legally binding instruments. The non-observance of such essen-
tial requisites may defeat the significance and credibility of such instruments,

as has been rightly pointed out by some writers on this subject. 18

16 Schachter, Australian Yearbook of International Law, vol. 12, p. 7.
17 For more details about the concept, components and significance of a soft-law instru-

ment, see Franck and Trachtenberg, American Journal of International Law, vol. 76 (1982),
p. 443.18 See Schachter, Australian Yearbook of International Law, vol. 12, p. 14.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

When the ILC is involved in the elaboration of drafts for non-binding
instruments, it should apply the same standards and care for credibility as

would be applied with respect to draft treaty articles. The exercise of new le-

gal techniques will be a test for the Commission to adjust its functions to the

needs of modern law-making. It might be a way to promote further the pro-

gressive development of international law and its codification. Soft law may
serve as a catalyst for its transformation into hard law. It suffices to mention
that a number of General Assembly resolutions and declarations triggered

the process of the adoption of such important conventions as the Interna-
tional Covenants on Human Rights and other multilateral conventions in
the field of human rights, outer space, protection of the environment and
many other areas of contemporary international law.

IV. ENHANCING THE COMMITMENT OF STATES IN THE PROCESS

OF PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW
AND ITS CODIFICATION

The methods and techniques of work of the ILC have been the subject of reg-

ular review since its establishment. Proposals concerning the organization
and operation of the ILC have been made both within and outside the Com-
mission itself. The proposals advanced as a result of these reviews and ana-
lytical studies cover a wide range of topical issues relating to rethinking of the
treaty-making consolidated methods, periodic considerations of the pro-
gramme of work, the selection of priority topics and many related matters.

We shall confine this presentation to one crucial problem, namely, the
relations of the Commission with States with a view to enhancing their com-
mitment in the law-making process. The relations of the ILC with the Sixth
Committee and legal advisers of Governments are of crucial importance.

The commitment of States in the process of progressive development of
international law and its codification may be considered in three working

stages:

* Firstly, the selection of topics to be included in the work programme of

ILC and the determination of their order of consideration and priority;
" Secondly, interaction between the ILC and the Sixth Committee and

competent governmental offices, in particular legal advisers and their

staff, in the process of elaboration of the drafts by the Commission;
• Thirdly, the role of the ILC and the Sixth Committee in the process of

ratification, accession and implementation of the instruments adopted

under the auspices of the United Nations.
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The selection of appropriate topics to be included in the long-term and

current programme of work of the ILC is an essential part of the whole pro-

cess of law-making. The main criteria for selection should be the assessment

of the pressing needs of the international community, identifying topics de-

signed to provide practical responses to key issues of legal policy in various

areas of international life and selection of topics fairly manageable with re-
gard to their requirements. These guidelines were adopted by the ILC at its

forty-second session in 1990. The interaction between the ILC and the Sixth

Committee has to be continued with periodic reviews and adjustments. The

Commission should submit its suggestions to the Sixth Committee and seek
instructions from it. In general, the initiative for the establishment of a list

of topics and their priority should be taken by the Sixth Committee. Con-
sultations about the feasibility of a topic already included in the programme
of work may be reconsidered by the Sixth Committee. It has been an unfor-
tunate practice that the viability of a topic assigned by a General Assembly
resolution for consideration by the ILC has been questioned after the Com-
mission had completed its consideration (on second reading) 10 or more
years after the date of the assignment. Regular consultations and timely in-
structions would avoid such an abnormal situation, which causes an unwar-
ranted waste of human and financial resources. Therefore, States are
requested through the Sixth Committee to determine their position and in-
terest in the proposed draft articles. 19

The interaction between the ILC and the Sixth Committee should pro-
vide a clear indication of the needs and ripeness of the proposed topic in the
form of a proposal formulated by the Sixth Committee. On its part, the ILC
should suggest well-elaborated answers and clear suggestions. Direct contact
with legal advisers is most desirable at this stage of the law-making process.

With regard to the third stage-ratification, accession and implementa-

tion of multilateral conventions-there are many serious problems. First of
all, undue delays have been one of the most disturbing drawbacks, causing
serious concern already in the League of Nations. A special report was sub-
mitted in 1930 which contained suggestions for expediting the process of
ratifications. The late Judge Roberto Ago, in his capacity as a member of the

ILC, had prepared a special memorandum entitled "The final stages of cod-

ification of international law", considered by the ILC in 1968.20 States were
requested to report on the reasons for delayed ratifications. Unfortunately, the
Sixth Committee did not take action on the memorandum. The programme

19 See B. Graefrath, "The International Law Commission tomorrow: improving its organ-

ization and methods of work", American Journal ofInternational Law, vol. 85 (1991), p. 600.
20 See Yearbook of the International Law Commission 1968 (A/CN.4/205/Rev. 1), vol. II,

pp. 171-177.
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of the United Nations Decade of International Law contains a special item

on the promotion of the acceptance of multilateral treaties-an item picked
up in the replies received from Governments. Unfortunately, this part of the
annual reports of the Secretary-General has been very modest, if not disap-
pointing. Perhaps the reasons for delays in ratification vary from one State to

another and from one multilateral treaty to another. However, the summary

result is the same. It might be appropriate to undertake a specific examina-
tion and discussion of this problem. The United Nations Decade of Interna-
tional Law might provide an opportunity for such an initiative.

V CONCLUSIONS

In the analytical and critical scrutiny of the work of the ILC, the United
Nations Institute for Training and Research (UNITAR) Study pointed out

that:

"The Commission is also the only legal body of the United
Nations which has the mandate to consider any area in the field of
international law. It therefore comprises a pivotal place in the Unit-

ed Nations law-making system .

The ILC could fulfil its mission if it were able to adapt its functions to

the new realities. The Commission is called to reassess its organization and
programme of work and to improve further its consolidated and integrated

method and techniques. The fiftieth anniversary of the Commission should

mark a new stage in its endeavours to accomplish its mission for the promo-
tion of international law.

21 UNITAR Study, p. 3.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. ERIC SUY

M r. Ferencz* pointed out that it had been 75 years since the League of
Nations had called for the progressive development of international law. But
if more progress was to be made in that field, which dealt in particular with
new priorities, some new thinking was required. Mr. Suy had indicated that
the creation of a permanent international criminal court must take place via
the treaty route. However, as early as 1945, the United States, for example,
had insisted on the conclusion of a convention on genocide; yet 40 years had
elapsed before it had ratified that convention, subject to numerous reserva-
tions that had virtually rendered it ineffective. On the other hand, the Secu-
rity Council had recently managed to create an ad hoc international criminal
tribunal for the former Yugoslavia in a matter of weeks, with the help of the
Secretariat and the approval of the General Assembly, which had to fund the
tribunal. That tribunal was about to function, as was the tribunal for Rwan-
da. If the treaty approach were followed, it was inconceivable, he said, that
in his lifetime he would see a permanent court to deal with urgent priorities
such as aggression, genocide and other atrocities. He therefore appealed to
the international legal community to accord the subject due respect, using its
creative imagination and following the precedents it had itself created, prec-
edents which showed that rapid action was possible where the will existed.
The matters in question represented threats to the peace and the Security
Council was authorized to eliminate such threats.

Mr. Falomo** referred to Mr. Suy's remark regarding the effects of the
failure of States to ratify treaties codifying their customs. Given the fact that
the two Vienna Conventions on succession of States had been ratified by an

Adjunct Professor, Pace University, New Rochelle, NY, United States of America.
** Collaborateur scientifique, Centre de droit international de I'Universit Libre de Brux-

elles, Bruxelles, Belgique.
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insufficient number of States and that there was relatively little enthusiasm

with regard to them, he would like to know whether one could still consider

those two conventions, in particular the Vienna Convention on Succession

of States in respect of Treaties, as codifying existing custom, or whether one
must consider that the absence of participation in those conventions was an

indication not only that they did not codify custom, but that the supposedly

customary norms they contained were in fact threatened, due to the absence
of participation, with becoming obsolete.

Mr. Salinas* referred to the change that the procedure followed by the
Security Council in the establishment of the international criminal tribunals

for the former Yugoslavia and Rwanda was effecting in the process of forma-
tion of international norms. He wondered to what extent the convention ap-
proach to the creation of the juridical branch was going to be replaced, owing
to the slowness of the creation of international treaties, by the adoption of

resolutions by the Security Council.

Mr. Suy (reply) pointed out that he had stated in his presentation that

the convention method would have to be followed for the creation of the per-
manent international criminal tribunal because it was the only approach that

might win the participation of States. The method of handling the tribunals
for the former Yugoslavia and Rwanda had in fact been criticized on the
grounds that the creation of a tribunal was not a matter for the Security
Council. The argument in favour of that method was that it was expeditious,

whereas the treaty approach, one could not deny, would have taken years.

The Security Council had based its decision on the view that the situation
involved a threat to international peace and security.

Regarding Mr. Ferencz's comment, the Security Council, in order to be
able to create a permanent court, would first have to determine that there was

a threat to the peace. Such an approach might be adopted in a specific case,
such as that of Yugoslavia, Rwanda or others, but not for the creation of a

permanent court, which had not, as yet, any application. Nor could such a
court function without a code of international crimes, but that too, in his

opinion, would have to be established by a convention, for it could not be
created by a simple declaration of principles.

He thought he had answered Mr. Falomo's question by citing Judge Bax-

ter, with whom he agreed that the absence, after many years, of sufficient rat-

ification of the two conventions on succession of States would weaken them

* Subdirector de Asuntos Jurfdicos, Ministerio de Relaciones Exteriores, Santiago, Chile.
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and divest of effectiveness any norms codified in them. A recent textbook

case in the succession of States had been settled almost perfectly by a bilateral

treaty, the last one concluded by the German Democratic Republic. The
treaty between the two Germanys was an extremely detailed document that
governed virtually every problem of succession, totally disregarding codified

rules. The difference between the negotiated text of the treaty and the con-

tent of the two conventions was enormous: the bilateral convention was
practical and realistic, while the two codification conventions stated general
principles that were not highly applicable in practice.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. KARL ZEMANEK

Mr. Ress* welcomed Mr. Zemanek's cautious remarks regarding the ability to
codify customary international law. He wondered to what extent the fear of
double regimes influenced the behaviour of States in the process of ratifica-
tion. He would also like to know what the validity was, in Mr. Zemanek's
view, of clauses in international treaties which tended to be erga omnes trea-
ties, such as those in chapter XI of the Convention on the Law of the Sea,
which purported to be an exclusive codification of international law in a
field that was very dynamic and creative. Might not such clauses perhaps be
counterproductive?

He was also interested to know what kind of treaties were codified, a
question addressed also to Mr. Yankov, who had discussed the possibility of
codification based on non-binding treaties. Indeed, there was a tendency
among States to have recourse to such instruments because of the difficulty
of obtaining parliamentary approval for the ratification of binding interna-
tional treaties. He recalled the Helsinki Final Act and related rules and won-
dered whether that was the kind of codification that should be envisaged and
what binding element was to be found in it. Yet in order to create a commit-
ment of the State on substantial matters, was approval not required, at least
in most States, not only by Governments but also by the democratic organs
of the State? Social scientists might of course say that social and moral norms
also had a binding character and that there was not a profound difference be-
tween them and legally binding norms. He therefore wished to ask Mr. Ze-
manek and particularly Mr. Yankov whether one could really speak of
codification of law if States had ever-increasing recourse to non-binding in-

struments and, if so, what its value was.

* Professor of Law, University of the Saarland, SaarbrUcken, Germany.
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Ms. Brown Weiss* said that the rapid change that characterized modern
society, especially in the area of science, entailed the need for rapid response
and progressive development of international law, which could not always
wait for custom. Sometimes it took the form of binding agreements and,
other times, non-binding agreements, which were easier to negotiate, pre-
cisely because they did not need approval by national legislative bodies, and
might be easier to update when necessary. She wondered whether, even in the
absence of codification in a particular area, there might not be a broader role
for the International Law Commission in educating States and international
and non-governmental organizations regarding both new and pending issues
so that, in time, one could have a considered response and a proper evalua-
tion of international law in the handling of new issues and problems.

Mr. Tshiyembe** remarked that Mr. Zemanek had concluded that cod-
ification and ratification were hindered by the political nature of public in-
ternational law, whereas ratification was facilitated in the case of codified
international custom. In view of the upheaval of international society, he
wondered whether there was not an advantage in having public international
law relate closely to the facts, or, in other words, take into account existing
power relations, including competing national and worldwide issues, which
would make it alive, or must one content oneself with dealing with areas
already regulated by codified customary practice, in which there were no real
issues. In other words, were those two aspects of international law not, as he
believed, complimentary, rather than contradictory or paradoxical?

Mr. Treves*** said that he disagreed on certain points with Mr. Zem-
anek's analysis. Recent experience has shown that many unratified or even so-
called "stillborn" conventions exerted an influence. For instance, when the
question of the Mission of the Palestine Liberation Organization to the Unit-
ed Nations had arisen, the 1975 Vienna Convention on the Representation
of States in Their Relations with International Organizations of a Universal
Character, cited as a prime example of a "stillborn" convention, had been
used as if it had been law. Moreover, the Convention on the Law of the Sea,
for which there were currently 73, not 67, ratifications, had been cited many
times by the International Court of Justice and other tribunals, not only be-
fore it had entered into force, but even before being opened for signature.

* President, The American Society of International Law, Washington, D.C., United States
of America.

Directeur, Institut panafricain de gdopolitique, Nancy, France.
*** University of Milan, Milan, Italy.
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Participation in the codification process was very important. As Ms. Brown

Weiss had said, it meant education and, for new States, it also meant trying

to influence not only codified results, but also custom. As frequently stressed

by the late Roberto Ago, codification had performed, over the previous three

decades, the enormous task of involving new States in the old international

law.

Mr. Zemanek (reply) noted that all the questions addressed to him,

apart from that of Mr. Treves, had to do with what one understood by inter-
national law: in other words, whether one was satisfied with exhortations or
was looking for something applied and implemented. As he had mentioned
in his speech, in cases of new law involving controversy, it was necessary to
build up opinio juris. One should state explicitly, however, that one was
building opiniojuris, but not yet pronouncing law.

With regard to the question addressed to Mr. Suy on the tribunals in
Bosnia and Rwanda, it was not obvious that the tribunals worked. Indeed, it
was extremely difficult for States that adhered to the rule of law to imple-
ment their decisions and in extradition cases it was necessary to convince the
courts to extradite. It had been possible to create the tribunals in question be-
cause of enormous pressure of public opinion, but in cases where that was
not true, he doubted that a resolution could be implemented. Moreover, only
when he had seen the cases against not just minor criminals but the true war
criminals would he be convinced that the tribunals worked.

Turning to Mr. Treves's question, he had stated that he realized stillborn
conventions might have an influence. Moreover, he was well aware that the
Vienna Convention of 1975 had been cited. It was the privilege of the Inter-
national Court of Justice to do so, but one was also allowed to disagree with
the Court. As far as the early application of the Convention on the Law of
the Sea was concerned, Mr. Treves had overstated his case, because customary
rules of international law regarding, for instance, the exclusive economic
zone had been created long before the treaty's entry into force. Thus he and
Mr. Treves were not convinced by each other's arguments.

Mr. Yankov* (reply) said that he agreed with Mr. Ress's reasoning re-
garding the possibility of non-binding treaties qualifying as codification. In-
deed, if one stayed within classic bounds, an instrument that was not legally
binding could not be deemed the end-product of codification. However,
codification should not be viewed solely as the technical means of producing

* Professor of International Law, Sofia, Bulgaria; member of the International Law Com-
mission.
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a convention, but rather in a broader way, as a dynamic process. Mr. Treves's

point about the Convention on the Law of the Sea being cited even before it

was called a "draft convention" was a clear example. Parliaments, bilateral

and multilateral treaties and the International Court of Justice referred to
such instruments. Though the conventions on succession, for example, did

not constitute codification stricto sensu, they had exerted an impact on the
lawmaking process, as in the case of the Badinter (Arbitration) Commission

on the former Yugoslavia, where they had been cited as if ratified by all the
members of the Commission. Mr. Ress had also mentioned the Helsinki
Final Act, which, though not a treaty proper, had exerted much greater in-

fluence than many ratified conventions. Consequently opinio juris was not
the only criterion for an international instrument that had all the qualifica-
tions for affecting the conduct of States other than responsibility for non-
performance of obligations. Moreover, State responsibility might one day be
considered as going beyond the traditional concepts.

He agreed with Ms. Brown Weiss that the International Law Commis-
sion should exercise an educational function. In addition to the seminars that
had been held for many years for young lawyers and young diplomats, the
lectures and seminars on various topics, including the agenda of the General

Assembly and the Gilberto Amado Memorial Lectures, to which persons
from the international law community were invited, more could and should
be done. The decision of the International Law Commission to produce, on

the occasion of the United Nations Decade of International Law, a book of
contributions by members of the International Law Commission might also

come under the heading of education, broadly speaking.

_OMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. ALEXANDER YANKOV

Mr. Villagrain Kramer* pointed out that codification and progressive devel-
opment were topics that needed some clarification, in view of the widespread
uneasiness regarding them. If codified rules existed independently of any
treaty, he wondered why there should be a treaty, since he could not under-

stand the reason, from a purely juridical point of view, for the existence of a

convention that was a written testimony of existing rules. The International
Court of Justice itself had frequently said precisely that, with regard, for

* Miembro del Comit6 Jurfdico Interamericano, Organizaci6n de los Estados Americanos,

Washington, D.C., Estados Unidos de Amrica; miembro de la Comisi6n de Derecho Interna-
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example, to the articles of the Convention on the Law of Treaties pertaining

to interpretation and termination. The declaratory approach was perhaps

more effective and would solve many existing problems. The work on topics

such as the diplomatic courier and jurisdictional immunities of States repre-
sented clear examples of efforts of the Commission that were unable to move
forward.

He also asked Mr. Yankov to consider at what point the International
Law Commission might be authorized to become a pre-negotiating organ in
the case of rules representing progressive development of international law.
Despite the efforts of Commission members to seek common denominators,
the subjects being developed made negotiation indispensable, but the statute
of the Commission did not authorize such negotiation. His question, he felt,
was somewhat audacious.

Mr. Pellet* said he believed the proliferation of bodies for the elabora-
tion of juridical instruments within the United Nations was healthy and
showed the vitality of international juridical activity and the need for law in
the international community. It also showed that the International Law
Commission did not and could not have a monopoly on the elaboration of
law within the United Nations. The Commission, being made up of inde-
pendent experts, could not impose on States drafts relating to politically
charged topics over which the international community was deeply divided.
However, one must not confuse politically charged topics with controversial
subjects, which might very well be taken up by the Commission, provided
that it objectively presented the different possible approaches and remained
attentive to the reactions of States, expressed either in the Sixth Committee
of the General Assembly or in commentaries on draft articles. Nor was the
Commission equipped to deal with subjects entailing sophisticated technical,
economic or environmental studies. Finally, though the addition of progres-
sive development to codification stricto sensu imparted a certain flexibility to
the Commission's approach, the Commission was not a political organ of ne-
gotiation and must always rely on existing law, developing it as necessary.

In the light of those considerations, it seemed excessive to reproach the
International Law Commission with plunging into risky topics. If it had
been wrong in the past regarding the suitability of certain topics for codifi-
cation, it was not alone, for its topics had been approved by the General As-
sembly after in-depth discussions. On the contrary, the five topics on its
agenda seemed reasonable. They related to law that was fairly classic and

* Professeur i l'Universit6 de Paris-X, Paris, France; membre de la Commission du droit
international.
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were perfectly well suited for codification, including a reasonable proportion
of progressive development. The only risk might be an attempt to use the
draft on International Liability for Injurious Consequences Arising Out of

Acts Not Prohibited by International Law to codify all international law on
the environment. He strongly hoped the Commission would continue to re-
sist that temptation.

He felt the time had come for the International Law Commission to
conduct a serious review of its working methods with a more open mind than
in the past and regretted that Mr. Yankov had not mentioned the need for
such a review.

Mr. Bankobeza* wondered whether Mr. Yankov had any views on the
criticisms levelled against the International Law Commission to the effect
that in the past it had taken the Commission too long to examine certain
topics referred to it for consideration by the General Assembly and to finalize
the related legal instruments.

Mr. Mendelson** observed that some existing customary international
law or State practice was ripe for codification, while some, for political or
other reasons, was not. There existed theoretical problems of customary in-
ternational law, at least some of which he hoped the International Commit-
tee of the International Law Association might help to resolve. One major
practical problem was the difficulty of ascertaining what the practice of
States actually was. The United Nations Legislative Series was a useful con-
tribution in that area. It might also be helpful if the International Law Com-
mission, in addition to creating legal instruments, collected, classified and
compared examples of State practice, preferably without expressing any view
ex cathedra as to its normative character. In the International Court of Jus-
tice, the Court and counsel often had relative leisure to gather and examine
the practice in question. For a legal adviser, practitioner, academic or tribunal
that did not have that leisure, such a collection would be most useful.

Mr. Yankov (reply) pointed out that the advantage of a formal conven-
tion, in answer to Mr. Villagrin Kramer's question, was that it created greater
clarity, precision and stability in ascertaining rights and obligations than did
resolutions or unwritten customary rules, especially in highly technical

fields.

* Legal Officer, United Nations Environment Programme, Ozone Secretariat, Nairobi,
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As to the question when the International Law Commission would take

up negotiation, the Commission was a body of experts, not a legislative body.

Having no legislative power, it could not embark on negotiations to bind

States. However, as Mr. Villagrin Kramer was well aware, the Drafting Com-

mittee of the International Law Commission, being the focus of the Com-
mission's action, did engage in negotiation, albeit in a personal capacity.

He thoroughly agreed with Mr. Pellet that the Commission should con-
tinue to adhere to its serious approach to the elaboration of legal instru-
ments, avoiding involvement in areas where the conditions were not yet
sufficiently met for proper law-making or issues that were overcharged
with opposing political considerations, however interesting such issues
might appear.

He felt that, although the criticism regarding the lengthy periods re-

quired by the Commission to arrive at its end-product, mentioned by Mr.
Bankobeza, was correct, patience had been very largely responsible for the
Commission's positive results. That did not mean that its working methods
should not be improved. In that regard he agreed with Mr. Pellet's remarks
and his paper in fact included a reference to the need for such improvement,
which he had omitted in reading in order to save time.

He was not prepared to reply to Mr. Mendelson's remarks regarding the
collection of information on practice, which were very interesting and should
be considered by the Commission. Such work might also be done by the Sec-
retariat or by others, but he saw no reason why the Commission should not
undertake it.

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

Mr. Cirdenas,* replying to Mr. Forbes, stated that cooperation between or-
ganizations such as the International Bar Association and the United Nations
was possible in so far as it did not interfere with the Organization's inter-
State work proper. Outside that sphere, he was sure there were abundant

areas for such cooperation.

* Representante Permanente de la Argentina ante las Naciones Unidas, Nueva York, NY,

Estados Unidos de Amdrica.
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DEMOCRATIZATION OF INTERNATIONAL

RELATIONS AND ITS IMPLICATIONS FOR

THE DEVELOPMENT AND APPLICATION

OF INTERNATIONAL LAW

Christopher W Pinto*

M y purpose is to share with you some thoughts on whether "democracy",

a form of governance which evolved within a community of human beings,
may be applied in the quite different context of a collectivity of States. In so
doing, I shall refer to the context in which the call for "democratization of
international relations" has been presented; mention the elements of princi-
ple which, I think, combined at a particular time in the post-colonial period
to inspire this trend; explore the extent to which some aspects of democracy
have, in fact, been transposed from the human level to that of the collectivity

of States, with implications for treaty-making under the auspices of the Unit-
ed Nations, and for the functioning of international institutions; and suggest

some areas in which the process of democratization, with limited goals, may
continue in future.

I. THE CALL FOR "DEMOCRATIZATION OF INTERNATIONAL RELATIONS"

For most of us, the term "democracy" brings to mind the counting of votes,

the aggregation of preferences for the purpose of deciding an issue, or elec-
tion to public office, by sheer weight of numbers. It means the right of all

persons of a prescribed age of maturity who are not affected by some disabil-
ity prescribed by law to participate in that decision or election. Of course,

* Secretary-General, Islamic Republic of Iran-United States Claims Tribunal, The Hague,
Netherlands.
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democracy does imply that the votes of a majority will prevail, but it also

means a great deal more: it means, for example, the fair representation of in-

terests in a legislative assembly; it means that in a representative democracy

the people retain power over decisions that affect them through holding reg-

ular elections to representative office; it means constitutional protection of

minority positions; and it means a separation of governmental functions to
provide "checks and balances", ultimate authority being vested in an inde-

pendent judiciary with power to determine whether governmental action ac-
cords with the constitution or fundamental law. 1

But it was a vision of democracy as the triumph of numbers-of the
views, and thus the projects, of the great majority of the world's peoples-
that inspired the developing countries and the non-aligned to call for the
"democratization of international relations", and continues to do so today.
Thus, at the first meeting of the United Nations Conference on Trade and
Development (UNCTAD) in 1964, the Group of 77 insisted that the Trade
and Development Board take decisions by a two-thirds majority, since they
attached:

"cardinal importance to democratic procedures which afford no po-
sition of privilege in the economic and financial, no less than in the
political spheres."

"Democratization of international relations" has been a stated goal of the
Movement of Non-aligned Countries at least from the time of its Lusaka

1 The following passage from a work by Charles Beitz captures admirably the essence of the

democratic process:

"... the central virtue of democratic forms is that, in the presence of a suitable social
background, they provide the most reliable means of reaching substantively just polit-
ical outcomes consistently with the public recognition of the equal worth or status of
each citizen. Democratic forms succeed in achieving this aim... less because they ag-
gregate existing preferences efficiently than because they foster a process of public re-
flection in which citizens can form political views in full awareness of the grounds as
well as the content of the [possibly competing] concerns of others ... we must under-
stand [democracy] as a deliberative mechanism that frames the formation and revision
of individual political judgments in a way likely to elicit outcomes that treat everyone's
interests equitably". (Political Equality: An Essay in Democratic Theory Princeton Uni-
versity Press, 1989, p. 113).

For a survey of aspects of the attractiveness and viability of modern democracy, see Profes-
sor Dunn's masterly concluding essay in John Dunn (ed.), Democracy, the Unfinished Journey, 508
B.C. toA.D. 1993 (Oxford University Press, 1993, pp. 239 ff.).
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meeting in 1970,2 and was reiterated forcefully in its Jakarta Message in

September 1992. 3 The idea that democracy should prevail "within the family

of nations" received endorsement from the Secretary-General of the United
Nations in his report entitled "An Agenda for Peace" in 1992 (A147/277-S/

24111, paras. 19 and 82), while "expanding democracy in relations among
States and at all levels of the international system" is suggested as an aspect
of a fifth "dimension of development" in the Secretary-General's report enti-

tled "An Agenda for Development", issued in 1994 (see A/48/935, paras.
118-138, especially para. 131).

It is important to bear in mind that democracy evolved as a form of gov-
ernance among natural persons, human beings within a discrete legal and po-

litical unit. We may search in vain for any suggestion that "democracy"

prevailed or should be adopted as the constitutive principle in the world of
States before the decade of the 1960s, in retrospect, the decade of decoloni-
zation. The term is not used in such a context-or, for that matter, in any
context-in the Charter of the United Nations or the Statute of the Interna-
tional Court of Justice, nor until recently was it used in the constituent in-
strument of an international organization or, for that matter, in any
multilateral convention. No treaty seeks to secure for States the equivalent of
the right of the citizen described in article 25 of the International Covenant
on Civil and Political Rights. It would thus seem impossible to derive the
prevalence of an "inter-State" democracy from the practice of States.

II. ORIGINS IN PRINCIPLE

However, four elements of such a concept did exist unsynthesized at the in-
ter-State level. Thus, the doctrine of sovereignty, developed among European

thinkers from the fifteenth century on, would eventually strengthen units of
the Holy Roman Empire in the exercise of their rights, recognized by the
Treaty of Westphalia, to form alliances with "foreign" Powers or to make war.
A second doctrine, that of the equality of States, had its roots in Christian the-
ology. It held that, as human beings were equal before God and were entitled

2 "The democratization of international relations is therefore an imperative necessity of

our times" (UNITAR/DS/1, p. 196, Lusaka Declaration on Peace, Independence, Development,
Cooperation and Democratization of International Relations, para. 7).

3 A/471675-S/24816, annex, The Jakarta Message: A Call for Collective Action and the
Democratization of International Relations, para. 5.
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to be treated as equal, so, by analogy, were States. 4 Apparently resting on

metaphysical foundations, it generated what might be called an "anthropo-

morphic" view of the State-the State in the image of man. By the middle

of the nineteenth century, the doctrine had gained such currency that Chief

Justice Marshall could declare:

"No principle of general law is more universally acknowledged than

the perfect equality of nations. Russia and Geneva have equal

rights".
5

The doctrines of "sovereignty" and "the equality.., of nations large and

small"-later to be mentioned separately or run together in the Charter of

the United Nations, which also refers to "the sovereign equality of all its

Members"-were not sufficient, however, to generate the idea of transposing

democracy to the inter-State level. Notions of sovereignty and equality in

1815 gave no State the right to attend the Congress of Vienna, nor did any

State enjoy such a right of representation, much less of participation, at any

of the great, essentially European, conferences of the nineteenth century. At-

tendance then was by invitation only; and whether an invited State would
be asked for its views, or merely requested to ratify a decision, was a matter

4 "Since men are naturally equal, and a perfect equality prevails in their rights and obliga-
dons .... Nations composed of men... are naturally equal, and inherit from nature the same ob-
ligations and rights. Power or weakness does not in this respect produce any difference. A dwarf is
as much a man as a giant, a small republic is no less a sovereign state than the most powerful king-
dom" (Vattel, The Law of Nations, translated by Joseph Chitty, London, 1834 para. 18). The Dec-
laration on the New International Economic Order (1974) recalls the Charter principle of the
"sovereign equality of States" and urges: "Full and effective participation on the basis of equality of
all countries in the solving of world economic problems in the common interest of all countries".

Given the perceived levelling potential of the "oil weapon", the step from juridical equality
to participatory equality seemed a short one. A sister resolution (3281 (XXIX)) adopted by the
General Assembly in the same year, the Charter of Economic Rights and Duties of States, de-
dared, in article 10: "All States are juridically equal and, as equal members of the international
community, have the right to participate fully and effectively in the international decision-mak-
mag process . . ."

On the relationship between "equality" and "participation" in this context, see the Analy-
tical Study by UNITAR annexed to a report of the Secretary-General entitled "Progressive devel-
opment of the principles and norms of international law relating to the new international eco-
nomic order", in which it is observed: "There are two aspects to the question of participation:
access, or taking part in the process of decision-making, and weight or the actual part taken in
this process... Obviously, equality applies to access. But neither instrument [Declaration on the
New International Economic Order, Charter of Economic Rights and Duties of States] specifies
the modalities of 'full and effective participation', i.e., whether it necessarily implies 'equal par-
ticipation in the sense of equal weight in the decision-making process" (A/39/504/Add. 1, annex
III, paras. 107-108).

5 The Antelope, 10 Wheaton (U.S. Supreme Court), Reports 66, p. 122.
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determined by a dominant group of "Great Powers".6 Although the unani-
mous consent of all States was required for the adoption of a proposal, the

intent and effect of the rule was to enable a small minority of great Powers

to protect their interests. The dissent of a small State then, as now, was of lit-

tle consequence. 7 Democracy in its modern form had first to be adopted
more widely within each State before thought of its application to the collec-

tivity of States could emerge. Moreover, the number of recognized States was

relatively small and interacted according to a strict hierarchy, notwithstand-

ing formal acknowledgement of a principle of equality.

So it was that the effects of another principle had to be felt before the

demand for democratization of international relations could gather momen-

tum: the principle of equal rights and self-determination ofpeoples. Elevated

from the political to the legal plane not without controversy and gathering

support inspired by President Wilson's Fourteen Points, 8 this principle too

found a place in the Charter of the United Nations. Under its influence the

world's "population" of States swelled to unimagined proportions.

But the doctrines of sovereignty and equality, acting upon the large

number of States emerging in the decades following the Second World War

in the era of decolonization, could still not provide the critical mass of prin-

ciple needed to generate the demand for democracy in international rela-

tions. The final additive was the principle of "distributive justice" that

inspired those emerging countries. In it were subsumed such ideas as the gen-

eral duty of States to cooperate to "correct inequalities and redress existing

injustices" and "preferential and non-reciprocal treatment for developing

countries". Many of the so-called new States had been led to independence

by politicians who had absorbed Marxist philosophy in the universities of co-

lonial capitals. Active in the international arena, they called for compensa-

tion for the exploitation of their countries by the former imperial Powers.

6 As one commentator has observed:

"... the Congress of Vienna as a Congress of all Europe was never constituted. It
remained a Congress of the Great Powers, who for their convenience had sum-
moned the smaller Powers of Europe to meet them. The idea of a constituent assem-
bly, imagined by some .... was found to be impossible. The large number of small
States made such an assembly impracticable in any case. But the wishes of the mas-
ters of Europe were from the first clear and unbending on this point. They consid-
ered themselves as 'Europe', and at the Congress they asserted successfully the
ascendancy of the Great Powers. The smaller States were only to be admitted at such
times and on such terms as suited those who had great resources and armies at their
command" (C. K. Webster, The Congress of Vienna, 1814-1815 (Oxford University
Press, 1919, p. 77).

7 As one authority puts it, "Unanimity was possible only by the majority giving way to the
minority" (James Lorimer, The Institutes of the Law of Nations, London, 1883, vol. 1, p. 47).

8 Lenin, too, advocated the principle of self-determination, but for quite different reasons.
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Their vision of a future world order could be expressed succinctly through

one of the central tenets of Marxism, which also carried substantial moral, if

not religious, authority: "from each according to his ability, to each according

to his needs". 9

II. DEMOCRACY AND THE COLLECTITY OF STATES

When the representatives of States call for the "democratization of interna-
tional relations", they are likely to do so influenced by the "anthropomor-

phic" view that the State is a person in a community composed of other such
"State-persons". On that view, such State-persons are the repositories of

"democratic" rights and duties, rather than the natural persons (the true dem-
os) of which the State-persons are composed. The method of choice for the
systematic codification of international law today is the plenipotentiary con-
ference of these "State-persons". Such a conference, at which legal rules will
be proposed, deliberated, and adopted or rejected, does bear a superficial re-
semblance to a national legislature. Most often convened today under the
auspices of the United Nations, the conference is likely to have before it as a
basic text draft articles formulated by a broadly representative group of
agreed composition: the International Law Commission, for example, or an
intergovernmental negotiating committee. What in 1815 might have been
the privilege of being represented at the invitation of a great Power and of
approving some predetermined result has evolved, at least since the Vienna
Declaration on Universal Participation (1969), into a full right of participa-
tion by every State-person in the "legislative" process, subsuming the right to
be represented, to have access to information, to be heard on the issues, to
cast a vote equal in weight or value with the vote of every other State-person
and to have the views of the majority prevail (one State-one vote majority
rule).

The modern "legislative" conference has other "democratic" features
aimed at ensuring that proposals are discussed fairly and openly, that every
effort is made to reach consensus, and, when a decision must be taken by a
vote, that procedural and substantive rules agreed to in advance will deter-

9 Although it is impossible to assess the scope of the impact of this epigram from Marx's
Critique of the Gotha Programme, there can be little doubt that it produced a resonance in the
minds of intellectuals around the world. For Marx, true communism was incompatible with any
form of exchange and what distinguished communist society from others attempting redistribu-
tion of wealth, goods and power was the complete disappearance of exchange-value that would
occur in the final stages of communism when the State itself would have no function and "wither
away". The epigram has affinities with the basic tenets of all of the world's religions and exercised
a similar mass appeal notwithstanding its utopian character, particularly in countries subject to
colonial rule or other exploitative regimes.
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mine the outcome. In general, votes on procedural issues are to be decided

by a simple majority, while votes on substantive issues might be decided by

unanimity, consensus or prescribed majorities, depending upon the level of

their importance. At least since the 1969 Convention on the Law of Treaties

(article 9), a two-thirds majority of those present and voting would be re-

quired unless, by the same majority, a different rule were to be adopted. All

such rules are aimed, in general, at safeguarding minority positions. Protec-
tion of minority positions is also the purpose of providing for "cooling-off'

periods to be used for consultations aimed at reconciling conflicting views. 10

While the foregoing procedural features of a treaty-making conference

may to some extent mirror those of a national legislature in their democratic
flavour, the resemblance is superficial,' and many other features of the inter-
national legislative process find no domestic parallel. To begin with, the rep-
resentatives in a national legislature are elected directly by the people (the

true demos) or by the people through a system of intermediate steps known
and accepted by them in advance. By contrast, the representative of a State
at a plenipotentiary conference will have been appointed by some organ of a
State (a minister or a president). The connection between conference repre-
sentative and people could well be remote, if it were to exist at all, notwith-
standing the elected status of the appointing authority. Moreover, the
legislative process lacks a system: there is no regular assembly and no legisla-
tive programme, except possibly the work schedule of the International Law
Commission and the Sixth Committee's annual observations on priorities.
Conferences are convened at the initiative of one or more States motivated
essentially by their own policy imperatives.

Within a democracy of natural persons the votes of the majority are like-
ly to be decisive as to the enactment of a law and the organized forces of the

State acting in accordance with the law of the land will begin to supplement

10 See, in general, the rules of procedure of the Third United Nations Conference on the

Law of the Sea (A/CONE62/30/Rev.3 (1974), chap. VI); and of the United Nations Conference
on Environment and Development (A/CONE151/2 (1992), chap. VII). The decision-making
bodies of international organizations adopt similar procedures. See, for example, article 161,
paragraph 8, of the United Nations Convention on the Law of the Sea, relating to the Council
of the International Seabed Authority; and article 7 of the United Nations Framework Conven-
tion on Climate Change concerning the Conference of the Parties. Compare articles 15 and 16
of the latter concerning amendment of the Convention and its annexes.

As the UNITAR analytical study referred to above concedes, "It cannot be gainsaid... that
the spirit of the majority system, especially on the international level and between sovereign
States, is against the complete disregard of the right of the minority or its exclusion from the pro-
cess of decision-making altogether as if it did not exist. The spirit of the majority system rather
favours the debating of issues of common interest and trying to find generally acceptable solu-
tions and different ways and means of accommodating the interests of all the segments present,
so that the majority votes for "railroading" or imposing a decision are only used as a last resort
when a deadlock is reached and there is no other way of breaking it" (A/39/504/Add. 1, annex
III, para. 14).
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traditional social control in securing immediate compliance with it. At a

plenipotentiary conference, the votes of representatives, in effect, bind only

the conference, as the initial step in the lengthy process of deliberation re-

quired before it could become binding on participating States. A collectivity

of sovereign and equal State-persons, of widely disparate capabilities and lev-

els of political influence and lacking an effective overarching "law of the

land", offers a context infinitely more tolerant of arbitrary behaviour than

does the collectivity of natural persons. For the efficient implementation of

treaties, the resources of the powerful-always a very small minority-are of-

ten essential. Safeguards for minority positions at the legislative stage become

of critical importance and the weight of majorities less significant. Minority

safeguards in treaty-making-permission to "opt out" of certain obligations,

to make reservations, to withdraw from a treaty and, above all, to remain

outside the ambit of a treaty by refraining from ratifying or approving it-

recognized liberties of State-persons-are not among the attributes of natural

persons within a democratically organized society, who are at all times sub-

ject to the law of the land and have little scope for avoiding or modifying

their legal obligations unilaterally.

Thus, while the democratic one State-one vote majority rule now ap-

pears entrenched as a constitutive principle of the international legislative

process, minority safeguards ensure that its effects are not felt beyond the

conference stage and there is little that would compel compliance with the

outcome-the text of the treaty adopted by the conference-unless and until

specific democratically motivated procedures are voluntarily initiated at the

national legislative level. And here we may note two apparent contradictions

in connection with democratization, viewed in relation to the treaty-making

aspect of international relations: (a) the principle of sovereign equality, which

was a powerful factor in winning for all States the democratic right to partic-

ipate in treaty-making, is also the basis of the right of every State to reject the

very treaty it may have helped to formulate; and (b) while democratic forms,

observed at the inter-State level, may produce a treaty text acceptable to the

generality of States, democracy operating at the national level may result in

rejection of the treaty by individual States whose participation in the treaty

is of critical significance to its successful implementation. The importance of

these observations is that they highlight an area upon which efforts at

democratization of international relations might usefully be focused: effec-

tive articulation of democracy at the inter-State level, with democracy at the

national level.

These contradictions are of particular relevance in connection with the

efficacy of treaties which, concluded in accordance with "democratic" proce-

dures, nevertheless establish organizations in which some Member States are
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accorded preferential rights. These organizations have in common that they

are charged, at least in part, with managing the transfer of resources from a

small minority of affluent industrialized countries (perhaps 10 in a State-per-

son "population" of 185, or less than 5 per cent), for what may be called
"community purposes", primarily: first, the maintenance of international

peace and security, and second, raising the living standards of the poor coun-

tries. Thus, organs like the Security Council of the United Naions and the

executive directors of the World Bank and the International Monetary Fund
must adopt decisions with regard to resource transfers that are to take effect

immediately or without renewal or confirmation of consent in each case by

the transferors' national legislatures. Accordingly, the parent treaty in each
case provides the transferor's representatives with safeguards: representation
is assured on decision-making bodies of limited composition, otherwise re-

constituted through periodic elections; and they are granted preferential vot-
ing rights such as the right to forbid or veto a decision, and voting strength

according to level of contribution. To the transferor State, its national re-
sources-whether in the form of funds, technology, expertise or units of its
armed forces-are assets as much under its permanent sovereignty as its nat-

ural resources. If substantial transfers are to occur without recourse to the na-
tional legislature-we might refer to them as "automatic transfers"-the

latter would require, as a condition of the State's joining the treaty, that its
minority position be granted appropriate constitutional safeguards. To those

State-persons whose resources are to be so transferred, democracy at both na-
tional and inter-State levels seems to require provision for such constitutional
safeguards. To the potential recipients of resources, however, such measures,

by suspending the operation of the one State-one vote majority rule, appear
to distort, if not to pervert, democratic forms and moreover to reflect and

perpetuate the inequality of States, rather than their equality.

On the other hand, the texts which created organs like the Security
Council or the executive directors of the World Bank and the International

Monetary Fund were adopted at conferences which by contemporary stan-
dards were based on universal participation and the one State-one vote

majority rule, so that their "democratic" origins could scarcely be ques-
tioned. There can be little doubt that, at such conferences, and in the subse-

quent ratification or accession procedures, the representatives of the

majority, the less developed countries, made a choice, viz. that, in the cir-

cumstances, cooperation in which some aspects of "equality" might appear to

be sacrificed was preferable to no cooperation at all. Nor would it appear that

such a choice is inconsistent with the freedom that characterizes democracy.

In any event, in this very General Assembly Hall last year, the overwhelming

number of States present voted to convert the voting system of an organ
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created by treaty-the Council of the International Seabed Authority-from

one based on equality to one that conferred preferential voting rights on

some industrialized countries. This safeguard was offered so that national de-

mocracies of the latter, which had hitherto exercised their right to remain

outside the treaty, would then be persuaded to join. Once again the prospect

that the industrialized countries might withhold valued support was suffi-

cient to persuade the majority to accord them the minority safeguards re-

quested. If this interaction was inconsistent with democratic principles, it

certainly did not appear so from the tone or content of statements welcom-
ing the amendment which was adopted.

In what may be the first treaty ever to prescribe, in terms, the applica-
tion of "democracy" in inter-State relations, the 1992 Rio de Janeiro Con-

vention on Biological Diversity requires that the financial mechanism
foreseen in article 21 "shall operate within a democratic and transparent sys-

tem of governance". A sister Convention on Climate Change, perhaps less
ambitiously, provides that its financial mechanism "shall have an equitable
and balanced representation of all Parties within a transparent system of gov-
ernance". 11 The constitution of the financial mechanism of the Convention
on Biological Diversity would be the first attempt to produce an authentic
interpretation of what democracy means in its application to inter-State
relations.

IV. EXPANSION OF DEMOCRATIZATION

It is evident, then, that many aspects of the participatory element of democ-
racy have already been transposed from the human to the State level. Funda-

mental differences between a society or community of human beings and the
collectivity of States make it extremely unlikely that an important feature of
that system-the one State-one vote majority rule---could ever be compre-

hensively applied among States. However, there are other areas in which the
process of democratizing international relations could make substantial

progress. The broad objective of such efforts should be to allow the wishes of
the human community-the true demos-behind the apparatus of the State

more effectively to influence decision-making at the international level.

To that end, the current practice among many States whereby the effec-

tive leadership of a delegation to a treaty-making conference is left to

1 United Nations Framework Convention on Climate Change, article 11, paragraph 2,

and article 21, paragraph 3.
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appointed 12 diplomatic or technically qualified persons, rather than the
elected representatives of the people, should be examined. Consideration

should be given to early and comprehensive (rather than merely formal) in-
volvement in the treaty-making process of members of the national legisla-
ture familiar with the subject-matter of the treaty, reflecting, where possible,

a multi-party approach. We may even look to a time when treaty-making
might have become so institutionalized that a State would hold special elec-
tions to determine who should represent the demos at a conference. Of par-
ticular importance would be the routine inclusion, in treaty-making
procedures, of formal commitment by States concerning timely national
consideration and action upon treaty texts that have been adopted, coupled
with institutional monitoring and reporting requirements regarding action

or lack of action on the matter. 13 Such measures could promote the better ar-
ticulation, now needed, between democracy at the inter-State level and de-
mocracy at the level of the national legislature.

With the aim of reaching the people-the true demos-and mobilizing
opinion, democratic features related to the availability of information should
be maintained. This would apply to all forums where decisions are to be tak-
en, such as treaty-making conferences or the work of established organs, but
would be of special relevance to the work of organs of limited membership.
Such democratic features would include "transparency", "openness" and "ac-
countability", given effect to inter alia through the availability of records of
debates in as much detail and in as timely a manner as possible, subject to
the demands of economy. Video-conferencing facilities and interpretation
services have developed to an extent that makes it feasible to hold at least
some phases of multilingual conferences without the expense and other
resource-related inconveniences of overseas travel.

The aim of presenting the sense of public opinion as distinct from gov-
ernmental policy on issues could also be served by incorporating into the
treaty-making process, at both the national and international level, proce-
dures for consulting non-State entities, in particular, legal persons such as
commercial corporations, as well as other bodies generally referred to as non-
governmental organizations.

12 Lorimer long ago observed: "... the leading objection to treaties as a source of the law
of nations, as well as the chief cause of their untrustworthiness as separate transactions, consists
in the necessity which exists, or is supposed to exist, for their being negotiated and even ratified
by the executive independently of the legislative factor in national affairs, and the consequent risk
of their failing to represent the national will.., the international effect of this supposed necessity
is to reduce treaties negotiated by constitutional States very nearly to the level of those negotiated
by despotic States" (Lorimer, op. cit., pp. 42 and 43).

3 Distinguished precedents exist: see the procedures for dealing with Conventions adopt-
ed by the International Labour Conference, Constitution of the International Labour Organisation,
articles 19, 22 and 30.
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"Regional representation" or representation on a geographical basis, in-

corporated in the Charter itself as an article of faith, should be reconsidered

in the light of some inherent weaknesses and, to the extent possible, refined.

The extent of differentiation of constituencies to be represented, such as sub-

regions, which now varies greatly depending on the region, should be gener-

alized. Greater differentiation of constituencies would also make more

effective the prevailing practice of "rotation" of representative capacity. If, on

the other hand, some States were to find representation on a regional basis

less than satisfactory, representation of a group that crosses geographical lines

should be recognized.

Permanent membership and preferential voting rights conferred on rep-

resentatives in organs charged with managing the "automatic transfer" of re-

sources from their States are now among the safeguards of minority positions

inherent in democracy as it prevails among State-persons. Additional catego-

ries of criteria for permanent membership may need to be recognized, such

as size of population and size or future potential of an economy. Where ef-

fective regional integration exists among States at the national level, as within

the European Union, the basis on which permanent membership of the

group as such could be admitted should be studied, with a view to its more

generalized application. Expansion of permanent membership and, where

appropriate, conferment of preferential voting rights should, however, be

balanced by a proportionate increase in the numbers of non-permanent or

periodically elected members in order to maintain undiminished the scope

and variety of participation in the work of the organ concerned.

V. AN INDEPENDENT JUDICIARY

One of the major achievements of the international community in the twen-

tieth century, and a landmark in progress toward democratization of interna-

tional relations, has been the establishment by treaty of the Permanent Court

of International Justice and its successor, the International Court of Justice.

Although the International Court of Justice is an integral part of the United

Nations and its budget is within the control of the General Assembly (Stat-

ute, Articles 32 and 33), the Court is conceived along the lines of an inde-

pendent judiciary in a democratic system of governance: many provisions of

the Charter and the Statute seek to make the Court "separate" in the exercise

of its powers and not subject to control by the electors who place the judges

in office-the representatives of the State-persons members of the General

Assembly and the Security Council. Moreover, the seat of the Court is The

Hague, physically removed from the Headquarters of its parent institution,

New York, and its politically charged atmosphere.
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Neither the Charter nor the Statute of the Court expressly contemplates

procedures for the purpose of having the Court declare whether or not the

actions of an organ of the United Nations are in conformity with the Char-

ter.14 On the other hand, its position as "the principal judicial organ of the
United Nations" (Article 92 of the Charter); its general jurisdiction under
Article 36, paragraph 1, of its Statute to deal with "all cases which the parties
refer to it"; the scope of the advisory jurisdiction granted to it pursuant to

Article 65, whereby it may address "any legal question at the request of what-

ever body may be authorized . .. to make such a request"; and some of the
Court's own pronouncements (notably in the Namibia, Lockerbie and Bosnia
(Provisional Measures) cases, in all of which decisions of the Security Council
were discussed) may indicate that the Court would not be precluded from re-
viewing action taken by an organ of the United Nations in the light of the

Charter, provided there were valid jurisdictional grounds for doing so. 15

It may be expected that a process of democratization should lead to con-

sideration of the composition of the Court itself. Its Statute contains no in-

dication of the "main forms of civilization" or the "principal legal systems"
which, by Article 9, are to be "represented" on the Court, nor would it seem
feasible for it to have done so. However, if "civilizations" or "legal systems"

are related to religious origins, as is frequently the case, it is obvious that im-
portant civilizations and legal systems are either not represented or are dis-
proportionately represented in the Court as it is composed at present.

Thrown back upon the more readily applicable principles of equity and

geography as the practical means of giving effect to Article 9, it would seem
difficult to maintain that a membership of 15 judges, thought to be ade-

quately "representative" in 1921 when the League's membership was less
than 30, should still be considered adequately representative of a United

Nations membership of nearly double that number in 1946 and more than
six times that number today. Moreover, if on the International Law Commis-
sion a membership of no less than 34 is currently considered necessary

for representation of "civilizations" and "legal systems", it is difficult to see

how a membership of 15 is sufficient for the same purpose on the Court. By

14 A proposal at the San Francisco Peace Conference to confer on the Court a general pow-

er to resolve disputes concerning interpretations of the Charter could not be adopted. Conference
on International Organization Documents, vol. 3, p. 633.

15 For a review and analysis of the arguments for and against recognition of a power of ju-
dicial review in the International Court of Justice, see Lucius Caflisch, "Is the International Court
entitled to review Security Council resolutions adopted under Chapter VII of the United Nations
Charter?", a paper presented at the Qatar International Law Conference, 22 February-5 March
1994. See also a paper presented at the same Conference by Thomas M. Franck, "The political
and judicial empires: must there be a conflict over conflict-resolution?"; and G. R. Watson,
"Constitutionalism, judicial review, and the World Court", Harvard International Law Journal,
vol. 34 (1993), pp. 1-46.
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contrast, the International Tribunal for the Law of the Sea is to be composed
of 21 judges, while in at least 2 regional courts, viz. the European Court of
Justice and the European Court of Human Rights, each member State may
appoint a judge.

A process of democratization would seem to indicate the desirability of
a modest expansion of the Court's membership from 15 to perhaps 23, in or-
der to make it more "representative" of the expanded membership of the
United Nations. Although not an ideal solution, 16 such a course may be
needed inter alia in order to balance the prospective increase in the number
of permanent members of the Security Council, which will probably mean a
corresponding increase in the number of informally "reserved" seats on the
Court, reducing still further the number of places to which the generality of
States could be elected. In addition, a new "gentlemen's agreement" should
seek to promote opportunities for all States to have their qualified candidates
elected to the Court and abandonment of practices that restricted those op-
portunities in the past. Thus, States could agree to show restraint in the mat-
ter of successive candidacies of sitting judges, or of candidacies of their other
nationals to succeed them; and a State could agree not to "claim" for one of
its nationals the remainder of a term of a judge of its nationality who had
died in office (a practice that seems inconsistent with the letter and spirit of
the Statute), if one of its nationals had in the past completed a full nine-year
term.

16 There is considerable weight in arguments against such an increase, including that of

operational inefficiency. However, it is difficult to avoid the conclusion that such an expansion

would help to maintain the Court's representational character, since pressure for informal "reser-
vation" of seats is not likely to diminish. It would, of course, be necessary to convince current
and future permanent members of the Security Council of the fairness implicit in expansion.



CODIFICATION DU DROIT DE LA MER:

PERSPECTIVES ET NOUVEAUX

DIELOPPEMENTS

Vicente Marotta Rangel*

La cdldbration du cinquantenaire des Nations Unies devance de quelques
mois 'entrde en vigueur de la Convention sur le droit de la mer dlaborde par
la troisi~me Conference patronnde par l'Organisation demicentenaire en vue
de la codification de ce meme droit. Elle prdcede en revanche la mise en vi-
gueur definitive de l'Accord du 28 juillet 1994 adopt6 par l'Assemblde g~n6-
rale (rdsolution 48/263, annexe) relatif i l'application de la partie XI de la
m~me Convention. S'agissant, donc, de la codification dans le programme
du Congr~s, il parait convenable de susciter des commentaires sur ce th~me
par rapport au droit de la mer, en tenant compte des perspectives que l'on y
pourrait envisager pour l'avenir.

Au cours de son existence, l'Organisation des Nations Unies a convoqu6
trois confdrences de pldnipotentiaires afin d'encourager le ddveloppement
progressif et la codification du droit de la mer, confdrences qui ont produit
d'importantes conventions en la mati~re, dont celles de Gen~ve de 1958 et
principalement celle ouverte la signature le 10 dcembre 1982. Le dernier
trait6 a la porte d'une constitution pour les ocdans, 6laborde par plus de 150
pays, repr~sentant les plus diffdrentes regions, systrmes politiques, degr~s de

ddveloppement et configurations g~ographiques.
Rdsultat de la plus complexe et exhaustive ndgociation de l'histoire, la

Convention de Montego Bay a requ l'appui explicite de 119 Ltats des le pre-
mier jour ohi elle 6tait ouverte la signature. Il s'agit, comme la Cour inter-
nationale de Justice l'a soulign6, d'une 6crasante majorit6 ), et, pour cela, la

* Professeur de droit international public, Universit6 de Sio Paulo, S.o Paulo, Brdsil.
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Convention ,, rev~t une importance majeure ,'. Le 16 novembre 1993, 60

instruments de ratification ou d'adhdsion ont 6td ddposds, condition ndces-

saire pour l'entrde en vigueur de la Convention 12 mois plus tard. Compre-
nant 320 articles et 9 annexes rdgissant tout ce qui a trait aux espaces marins,

la Convention n'est pas seulement une codification des r~gles de droit cou-
tumier mais aussi un ddveloppement du droit international. Elle ne reste pas

encercke dans un cadre normatif, puisqu'elle a aussi une porte institution-
nelle. En effet, la Convention contient en elle-m~me les textes constitutifs
d'une nouvelle organisation intergouvernementale - l'Autorit6 internatio-
nale des fonds marins - de mEme qu'un nouvel organe international, le Tri-
bunal international du droit de la mer.

Comme il est bien connu, la Charte des Nations Unies confere I'As-
semble gdndrale la tiche de faire des recommandations en vue d'encourager
,, le ddveloppement progressif du droit international et sa codification , (Art.
13, par. la). Le 21 novembre 1947, l'Assemblke gdnrale cr~a la Commission
du droit international, qui a fait inclure dans la premiere liste des matikres
dont la codification 6tait jug~e ndcessaire et faisable, le rdgime de la haute
mer. La Commission a encore admis, au cours de sa deuxikme session, un
autre sujet appartenant au droit de la mer : le regime des eaux territoriales.
Elle s'employa ds 1950 1956 l'6tude des problkmes concernant ce droit,
et adopta, lors de sa huitime session (1956), le rapport final respectif. Elle a
reconnu ds lors qu'il est difficile de sdparer, en s'agissant du droit de la mer,
les dispositions relevant de la simple codification de celles qui traduisent un
d&eloppement progressif du droit international. La Commission dtait donc
d'avis que I'Assemblde gdndrale devait convoquer une confdrence de pldnipo-
tentiaires pour parachever l'oruvre de la codification. On sait que la premiere
Confdrence sur le droit de la met, tenue Gen~ve du 24 fdvrier au 29 avril
1958, n'a eu qu'une rdussite partielle. Elle a approuv6, outre le Protocole fa-
cultatif sur le r~glement obligatoire de controverses, quatre conventions con-
cernant, respectivement : la mer territoriale et la zone contigiie, la haute mer,
le plateau continental, et la conservation des ressources biologiques de la hau-

te mer. Mais d'autres questions rest~rent sans solution, ce qui amena la con-
vocation de la deuxi~me Confdrence, dont l'ordre du jour dtait l'examen de
la question de la largeur de la mer territoriale et des limites des zones de pE-
che. Toutefois, les efforts de la nouvelle Confdrence, qui dura du 17 au 27
mars 1960, n'ont pas rdussi. Aucun traitd ne fut alors sign6. Le ddsenchante-
ment i I'dgard des rdsultats des deux confdrences s'accentua encore en vertu
soit de I'apparution croissante de nouveaux ltats, soit de I'avancement tech-
nologique marqud dans le secteur maritime.

1 CIJ Recuei 1985, p. 30, par. 27.
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Quelques anndes apr~s la deuxi~me Confdrence, on commenqa effecti-
vement la tiche de prdparation de la Convention actuelle. En 1967, 'Assem-

biWe gdndrale discuta pour la premi&e fois de la notion du patrimoine
commun de I'humanit6 dans le contexte de la question de la rdservation du
fond des mers et des ocdans des fins exclusivement pacifiques. Il est noter

que les ddbats cet dgard eurent pour cadre la Premiere Commission. uAs-

semble crda, le 18 ddcembre de la mime annde, par sa rdsolution 2340
(XXI), le Comitd spdcial chargd d'dtudier les utilisations pacifiques du lit des
mers et des ocdans au-del . des limites de la juridiction nationale et mit sur
pied une annde plus tard un organe permanent, le Comitd des utilisations pa-
cifiques du fond des mers et des ocdans au-deli des limites de la juridiction
nationale, commis formuler et prdciser les concepts et les normes du nou-
veau rdgime international. C'est i ce Comitd que l'Assemblde gdndrale de-
manda, t la fin de 1970, 'dlaboration des projets d'articles de trait6 portant
sur le rdgime international applicable la Zone et aux ressources des fonds
de mer et des ocdans. La compdtence ratione materiae du Comitd fut ensuite
dtendue puisque l'Assemblde ddcida que la nouvelle confdrence devrait rdgler
les sujets et questions touchant tous les espaces marins. Pour ce qui concerne
l'organe prdparatoire, on constate que l'Assemblde gdndrale a donn6 la prdf-
rence, non plus i un comitd d'experts comme la Commission du droit inter-
national, mais un organe intergouvernemental.

La Confdrence a ddbut6 par une session tenue New York au mois de
ddcembre 1973, oil l'on discuta sur la procddure suivre. Dix autres sessions
ont eu lieu. Apr~s avoir estim6, le 22 avril 1982, que tous les efforts en vue
d'aboutir un consensus avaient t6 6puisds, la Confdrence, ayant dfi recourir
au vote, adopta, huit jours plus tard, l'ensemble du texte global sur le droit
de la mer par 130 voix contre 4, avec 17 abstentions. Elle a aussi adopt6, le
m~me jour, quatre rdsolutions, dont les deux premieres ont une importance
particulire pour l'institutionnalisation de la Convention : la rdsolution I,
portant sur la crdation de la Commission prdparatoire de l'Autoritd interna-
tionale des fonds marins et du Tribunal international du droit de la mer; et
la rdsolution II, concernant les investissements prdparatoires dans des activi-
tds prdiminaires relatives aux nodules polymdtalliques. On sait que la Com-

mission - compos6e des reprdsentants des tats qui ont sign6 la Convention
ou y ont adhdr6 - demeurera en fonction jusqu'i la fin de la premire ses-
sion de l'Assemblde de l'Autoritd.

Puisque le droit de la mer touche des questions essentielles, les ttats ont
voulu retenir, mme au stade prdparatoire, leur pouvoir de recommander et de

ddcider. I1 est comprdhensible que, pour cette meme raison, ils aient remplac6,
ds le stade du Comit6 sp6cial, les r~gles traditionelles de vote par celles du

consensus. Le recours au consensus, qui s'explique aussi par la ndcessit6
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de concilier des intdr~ts extr~mement divergents sur des questions d'impor-

tance capitale, fut inclus dans les r~gles de procddure soit du Comitd des

fonds marins, soit de la Confdrence elle-m~me, soit encore de la Commission

priparatoire de l'Autorit6 internationale des fonds marins et du Tribunal in-

ternational du droit de la mer. Le consensus est aussi mentionnd dans la Con-

vention de Montego Bay, i propos de la prise de ddcision par la Confdrence

d'amendement (art. 312, par. 2) et par le Conseil (art. 161, par. 8, e,f g, et i).
Le rdcent Accord relatif l'application de la partie XI de la Convention
des Nations Unies sur le droit de la mer du 10 ddcembre 1982, adoptd par
'Assemblde gdndrale dans sa rdsolution 48/263 du 28 juillet 1994, va dans
un sens contraire. Il ne reproduit pas d'autres dispositions de la Convention
oh la rdfdrence au consensus est faite : article 155, paragraphe 3, propos de
la rdvision des dispositions de la partie XI et des annexes qui s'y rapportent;
et I'article 11, paragraphe 31 c, de l'annexe IV de la Convention, concernant
l'adoption des mesures par l'Assembl&e de l'Autorit6 au sujet du manque des
contributions des Ltats parties 'Entreprise.

Il est noter que la portde de la troisikme Confdrence doit ftre apprdcide
non seulement par le contenu de la Convention de Montego Bay mais aussi
par le succ~s de la mdthode spdciale de travail utilisde au cours des sessions
successives. La r~gle du consensus s'exprimait dans la ddclaration reprenant
le gentlemen's agreement, qui fut annex6 au r~glement intdrieur de la Conf&
fence. Son application entraina un certain retard dans la marche des travaux,
cc qui explique la longue durde de la Confdrence. Les mdthodes de travail ont
port6 d'autres innovations, parmi lesquelles on relkve celle du package deal,
lid la reconnaissance de l'enchainement dtroit entre toutes les dispositions
de la Convention. On mentionne aussi, parmi ces mdthodes, I'autorisation
accordde au prdsident des commissions de la Confdrence de rddiger le projet
d'articles concernant les mati~res ddbattues dans le cadre de sa propre com-
mission; la formation des groupes de travail constituds sur la base de l'intdret
qui suscitait telle ou telle question; et l'informalitd des ndgociations, qui a
permis une plus grande flexibilitd et des rdsultats positifs dans la recherche de
solution de compromis.

IAccord adoptd par l'Assemblde gdndrale en juillet 1994 prdvoit son ap-
plication provisoire pour une pdriode de quatre ans partir du 16 novembre
1994. Il est di r'initiative prise au mois de juillet 1990 par le Secrdtaire gd-
ndral des Nations Unies, ayant en vue soit l'opposition de certains }tats in-
dustrialisds au rdgime de l'exploitation des ressources mini~res 6tabli dans la
partie XI de la Convention, soit encore des modifications 6conomiques et
politiques intervenues rdcemment dans la conjoncture mondiale, qui ont ap-
port6 des consdquences sur ce meme rdgime. La rdussite de ces conversations

s'explique ainsi par le propos de rendre effective l'exploitation des ressources
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des hauts-fonds marins de m~me que la participation universelle la Con-
vention. C'est un exemple significatif du r6le jou6 par le Secretariat dans
l'ceuvre commune de la codification.

Le principe de patrimoine commun de 'humanit6 n'est pas mis en ques-
tion. Il est au contraire r~affirm dans le prdambule de la resolution 48/263
de l'Assemblke gdn~rale, en date du 28 juillet 1994. Contenu dans la rdsolu-
tion 2749 (XXV) de l'Assemblke, en date du 17 ddcembre 1970, et dans l'ar-
ticle 136 de la Convention de Montego Bay, ce principe a trouv sa
formulation plus prdcise et opdrationnelle dans le contenu de l'article 137 de
la m~me Convention. D'apr~s le paragraphe 6 de l'article 311 de ce trait6, les
t1tats parties conviennent qu'aucune modification ne peut lui tre apporte.

Comme il est bien connu, la rdcente codification du droit de la mer em-
brasse tous les espaces marins. Pour les espaces que les confdrences de Gen~ve
avaient essay6 de rdgler, la nouvelle Convention apporte des prdcisions. En
outre, d'importants compromis ont 6t6 obtenus l'dgard du statut de la Zone
&onomique exclusive et du regime de passage dans les d~troits utilisds pour
la navigation internationale, ainsi que dans les voies de circulation archipdla-
giques. On a fait des progr s dans le domaine de la recherche scientifique et
de la protection et prdservation du milieu marin. La Convention a aussi mis
en place un syst~me particulier et nouveau de r~glement des diff~rends. En
s'agissant de litiges portant sur des activit~s menses dans la Zone, la Chambre
pour le r~glement des diffdrends relatifs aux fond marins a une competence
obligatoire. Quant aux autres litiges, l'ltat est libre de choisir un ou plusieurs
des quatre moyens de r~glement 6noncds par la Convention (art. 287, par. 1);
mais il est oblig6, en tout cas, de soumettre le diff~rend un de ces moyens;
et si les parties n'ont pas accept6 la m~me procedure, le litige ne peut 6tre sou-
mis qu' l'arbitrage.

D'apr~s ce que nous venons de dire, la Convention de Montego Bay
n'est pas seulement la codification d'une coutume prdexistante mais aussi da-
vantage la cristallisation d'une coutume 6mergente. Nonobstant sa mise en
vigueur rdcente, la Convention peut tre encore envisagde comme gdn~ratrice
de nouvelles coutumes.

On peut avoir des doutes sur le r6le joud par I'dquitd dans I'ceuvre de la
codification. Il est certain que le mot 6quitd n'a pas un sens univoque. On sait
qu' propos de la Zone dconomique exclusive et du plateau continental, la

Convention fait mention ( une solution 6quitable ,> laquelle doivent
aboutir les I tats dont les c6tes sont adjacentes ou se font face (art. 74, par.
1; art. 83, par. 1). On sait aussi que, comme a 6t6 mentionn6 par le Prdsident
de la Confdrence la session finale, dans quatre domaines au moins la Con-
vention a explicitd un propos d'dquitd, savoir : a) dans le partage des bdn6-
fices retirs de 'exploitation des ressources des grands fonds marins; b) dans
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Ic partage des revenus tires du plateau continental au-delk de la limite des
200 milles; c) dans la possibilit6 accordde aux 1 tats sans littoral et gdographi-
quement ddsavantagds d'avoir accs aux ressources biologiques de la zone
6conomique de leurs voisins; et enfin, d) dans la structuration des rapports
entre les pcheurs c6tiers et les pecheurs hauturiers. Les quatre domaines t-
moignent de la presence de cette force vitale de l'quit6 dans l'oeuvre de la co-
dification, force qui peut certes avoir la meme nature que celle de
'application de la loi faite par le juge k un cas concret, mais qui, dans le cas

de la troisi~me Conference sur le droit de la mer, a acquis une portde ldgisla-
tive universelle.

Je m'explique. En effet, le juge peut faire appel l'6quitd infra legem,
c'est-i-dire une 6quit6 qui ne signifie pas une enti~re conformitd avec la lettre
et la gdndralitd de la loi mais qui signifie tout au moins une harmonisation
avec l'esprit de la loi et avec son application k un cas concret. ( Ce qui cause
notre embarras o- nous expliquait Aristote l'origine de la civilisation 2

,, c'est ce qui est 6quitable, tout en dtant juste, ne l'est pas conformdment
la loi; c'est une amdlioration de ce qui est juste selon la loi -. Le juge peut aus-
si appliquer l'dquitd praeter legem, laquelle rdpondait, dds le droit romain, k
une exigence de la crdation du droit, et, en m~me temps, son interpretation
et transformation. Dans l'arrt de 1969 sur la ddimitation du plateau conti-
nental, oii, comme l'on a signak, la notion d'6quit6 a fait une irruption bru-
tale et inattendue, la Cour internationale de Justice a beaucoup contribud
la formation des r~gles pertinentes de la Convention des Nations Unies sur
le droit de la mer. Apr~s la signature de cette Convention, la Cour a rappek
- dans son arr~t du 24 fdvrier 1982 - que ,( l'adjectif iquitable signifie la
fois le rdsultat i atteindre et les moyens k employer pour y parvenir, en sou-
lignant que c'est le but - le r6sultat dquitable - et non le moyen utilisd
pour l'atteindre, qui doit constituer l'ddment principal de cette double
qualification ,,3. Quelques anndes plus tard, la Cour a ddclard, dans son arret
du 3 juin 1985, que - la mdthode de l'dquidistance peut, dans bien des situa-
tions, produire un rdsultat dquitable I. I1 n'y aurait donc pas une contradic-
tion absolue entre les crit~res de rdquidistance et de l'6quit6.

Tout en poursuivant l'accomplissement et I'effectivitd de l'dquitd, la troi-
sikme Conference a ddpassd, bien stir, les limites de la fonction judiciaire,
ayant le pouvoir - que les 1 tats lui ont accordd, m~me contra legem - de
crder le nouveau droit de la mer. Evidemment ce pouvoir n'est jamais absolu,
comme il n'est pas non plus le pouvoir individuel d'un F-tat ou celui d'un
groupe d'ltats. Les restrictions k ce pouvoir ddcoulent du jus cogens auquel

2 thique a Nicomaque, Livre V, X, par. 3.
3 CI.J. Recueil 1982, p. 32, par. 45.
4 Ibid., p. 60, par. 71.



270 PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

font remission les articles 53 et 64 de la Convention de Vienne sur le droit
des traitds. Apr~s I'entrde en vigueur de la Convention des Nations Unies sur
le droit de la mer, ces limitations proviennent aussi de la r~gle du paragraphe
6 de l'article 311 de la m~me Convention, qui nous renvoie au principe fon-
damental concernant le patrimoine commun de l'humanit6.

Contribution importante au maintien de la paix, la justice et au pro-
gras de tous les peuples du monde, la Convention de Montego Bay ne restera
pas limitde ses propres normes et principes. Elle sera la source d'inspiration
pour la mise en oeuvre de tout projet qui, dans l'avenir, aura pour but de con-
tribuer l'effectivitd de la justice et de servir la m~me humanit6.



NEW DIRECTIONS IN INTERNATIONAL
ENVIRONMENTAL LAW

Edith Brown Weiss*

In the more than two decades since the United Nations Conference on the
Human Environment at Stockholm, we have seen extraordinary change. In
1972 there were only about three dozen multilateral treaties concerned with
the environment. Today over 900 legal instruments are fully concerned with
environmental protection or contain important environmental provisions.
The agreements have expanded in scope and become increasingly detailed. In
1972 environment was a new subject in international law. Today it is more
mainstream and integrally linked with international economic law through
the concept of sustainable development.

How we make, implement and comply with international environmen-
tal law has been changing. The traditional model centres on States, relies on
legal instruments to provide fixed solutions to clearly defined problems in a
world that changes slowly and assumes that States comply with most of their
obligations most of the time. The line between international and national
law is sharply drawn and there is a strong preference for binding agreements.
But the world is moving to a dynamic, more open, porous and complex sys-
tem. In this system, States are still key actors, but other actors are also im-
portant; international and national law are dynamically joined; non-binding
or incompletely binding legal instruments are attractive; and compliance is
not assumed.

The new system is a network of States, intergovernmental organizations,
international non-governmental organizations (NGOs), transnational cor-
porations and industry associations, national and local NGOs, transnational
expert communities and ad hoc associations that are intricately connected

* President, The American Society of International Law, Washington, D.C., United States of
America.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

through binding and non-binding or incompletely binding international le-

gal instruments and associated institutions. While this development can
readily be seen in international environmental law, it is also apparent in other
areas of international law. It has important implications for the transforma-
tion of sovereignty.

Several global developments contribute to this transition: the linkage of

environmental protection with economic competitiveness, the blurring of

the clear distinction between international and local occurrences, the rise of
non-State actors (such as environmental organizations and industry associa-
tions), advances in information technology and the increasingly rapid rate of
change in many aspects of society, especially in our scientific understanding
of environmental issues.

Six new directions in international environmental law-making merit
further discussion here.

I. THE NEW ACTORS

In the new model, NGOs of various kinds and industry associations have in-
creasingly important roles in negotiating, implementing, monitoring and en-
forcing international environmental agreements. Such NGOs, while far
more numerous in industrialized Western countries, are increasingly potent
worldwide. Some NGOs are international, others are nationally or locally
based. In some countries NGOs emerge for a specific issue and then disap-

pear when the issue does.

Interactions among NGOs, Governments and intergovernmental organ-
izations are complicated, as each uses the other to convey information and to

influence outcomes. NGOs try to influence national Governments directly

and indirectly through increased public awareness and pressure on national
parliaments. Governments sometimes use NGOs to convey their positions to
the public. Ministries or agencies within Governments may use NGOs to

strengthen their views in relation to other parts of the bureaucracy. NGOs
provide intergovernmental organizations with important, independent com-
munication links with national Governments and they rely on intergovern-

mental organizations to provide information and insights that are useful in
influencing national Governments. In a few instances, such as the World

Heritage Convention and the Convention on International Trade in Endan-

gered Species, NGOs have been integrated into the international institution-
al structure for implementing and monitoring compliance with agreements.
NGOs are routinely present at intergovernmental negotiations and hold

forums that precede large intergovernmental meetings, such as in Rio de

Janeiro and this month in Copenhagen.
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Information technology is critical in the new model. New technologies

empower groups other than States to participate in developing and imple-
menting international law. They empower publics to participate in the pro-
cess of governance. But the new information technologies also enlarge the

gaps between those who have the technology and know how to use it and
those who do not. Those who do not have the technology also need to par-
ticipate effectively in the international system and to have confidence in the

information generated and disseminated by others.

We now have access to an increasingly wide array of information. But
the potential danger is that people can increasingly choose to be exposed only
to certain kinds of information and views and to avoid random exposure to
different opinions. The irony is that as democracy opens up access to infor-
mation and as technology enhances the variety of information available,
technology also may make it easier to narrow the range of exposure. This in
turn has implications for global governance and for the development of in-
ternational environmental law.

II. THE NEW TERRAIN: THE POTENTIAL FOR TREATY CONGESTION

Since 1970 the international community has become very skilled at negoti-
ating international environmental agreements and non-hierarchic legal in-
struments. Countries now conclude complicated agreements in less that two
years: the United Nations Framework Convention on Climate Change, the
Environmental Protocol to the Antarctic Treaty (with four detailed annexes),
the Convention on Biological Diversity and the protocols of the Economic

Commission for Europe on industrial accidents, volatile organic compounds
and, last year, sulfur dioxide. (It still usually takes more than two years for
them to go into effect.)

The number and variety of environmental agreements have reached the
point that some critics ask whether they may not severely strain the physical
and organizational capacity of the countries to handle them. There are signs
of treaty congestion, in the sense of separate negotiating forums, separate sec-

retariats and funding mechanisms, overlapping provisions or inconsistencies
between agreements and severe demands on local capacity to participate in
negotiations, meetings of parties and associated activities. 1 This affects the
international community as a whole, since there will always be limited re-

sources to address difficult issues and some countries may suffer particular
inequities in their ability to participate effectively in the new regimes. This

Edith Brown Weiss, "International environmental law: contemporary issues and the

emergence of a new world order", Georgetown Law Journal, vol. 81 (1993), pp. 675 and 684-702.
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does not mean that we should refrain from concluding new international le-

gal instruments only that the highway for them needs to be smooth and more
efficient.

With such a large number of international agreements, there is great

potential for overlapping provisions in agreements, inconsistencies in obliga-

tions, significant gaps in coverage and duplication of goals and responsibili-
ties. This issue was recognized during the parallel negotiations for the

Framework Convention on Climate Change, the Convention on Biological

Diversity and the Non-binding Forest Principles, all of which may affect for-
est management. The Convention on Biological Diversity includes a separate

article on "Relationship with other international conventions 2

Some issues require analysis of the intersection between provisions of

different agreements, such as those in the London Convention of 1972 with
the Basel Convention on the Control of Transboundary Movements of Haz-
ardous Wastes and Their Disposal, or those in the Convention on the Law
of the Sea with the London Convention of 1972 or the Antarctic Treaty. Rec-

onciling provisions in different agreements is likely to become a more fre-
quent issue. Moreover, different international dispute settlement bodies may
give different answers, which suggests a need to coordinate in this area as

well.
International environmental law has developed in a piecemeal, almost

random, manner. In contrast to other fields such as trade, there is no com-

prehensive agreement on the environment. The legal experts for the World

Commission on Environment and Development suggested that an interna-
tional agreement on the environment be concluded. The World Conserva-

tion Union (IUCN) Commission on Environmental Law has recently
produced such a draft agreement. 3 Some scholars have suggested that a code
on the environment be negotiated to provide parity with the comprehensive
framework provided by the General Agreement on Tariffs and Trade and the

2 Article 22, Convention on Biological Diversity, 5 June 1992, 31 International Legal Ma-

terials, vol. 31, p. 818. This article provides that the Convention does not affect the rights and
obligations of States parties to other international agreements, "except where the exercise of those
rights and obligations would cause a serious damage or threat to biological diversity". The article
further provides that the Convention is to be implemented consistently with the Convention on
the Law of the Sea. Id. The Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal addresses the relationship of the global convention to re-
gional and bilateral agreements. Article 11 stipulates that parties may enter into these agreements
provided that the provisions are "not less environmentally sound than those provided for by this
Convention in particular taking into account the interests of developing countries" (Convention
on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal, 22
March 1989, International Legal Materials, vol. 28, p. 657).

3 Draft International Covenant on Environment and Development, February 1995
(IUCN Commission on Environmental Law in cooperation with the International Council of
Environmental Law).
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new World Trade Organization Agreement into which it is incorporated. It

is now timely to address whether such an agreement or code is needed.

Treaty congestion also contributes to significant inefficiencies in imple-

menting international agreements. There are usually separate secretariats,

monitoring processes, scientific councils, financing mechanisms, technical

assistance programmes and dispute resolution procedures. In the future, it

may be possible to induce more efficiency by using information technology
and by such measures as regular meetings of the secretariats for related trea-

ties, as the United Nations Environment Programme is now initiating. Infor-

mation technology can facilitate gathering, analysis and dissemination of
data and make communications easier and less costly.

Possibly it is time to consider developing the environmental counterpart
to the World Intellectual Property Organization, which consolidated the ad-
ministration of separate intellectual property conventions. While transfer-
ring existing agreements to a new jurisdictional umbrella would be difficult,
it might be possible to consolidate new international environmental agree-
ments in a central home or to develop a coordinating mechanism to encour-

age efficiency.
Finally, treaty congestion leads to overload at the national level in nego-

tiating and implementing the agreements. Today a large number of interna-
tional environmental institutions and treaty regimes have some claim on the
administrative capacity of national States. Even industrialized States with
well-developed regulatory mechanisms and bureaucracies show signs of be-
ing overwhelmed. As attention shifts to the need to comply with existing
agreements, the burden on the administrative capacity of States will become
more acute. Attention must be given to developing local capacity to imple-
ment and comply with international environmental agreements effectively
and efficiently.

III. THE NEW Focus: COMPLIANCE

The traditional model pays little attention to compliance with international
legal instruments. States assume that other States will have the capacity to
comply with treaty obligations and do not consider that a treaty's primary
purpose may be to build the local capacity of member States to comply or to

encourage non-governmental participation in discharging international obli-

gations. In this approach compliance can be measured in a snapshot. Com-
pliance is regarded hierarchically: Governments join treaties and adopt
national implementing legislation or regulations, with which domestic units

comply.
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In the new model, agreements evolve over time and, most importantly,
compliance by countries changes over time. States do not necessarily comply
widely with their obligations. This suggests redirecting our attention from

mainly negotiating new agreements, a politically attractive strategy, to build-
ing compliance with them, for which there may be little political gain. Fo-

cusing on compliance requires, among other things, that we acknowledge the
essential link between national and international law, the importance of non-
State actors, the need for adequate administrative capacity in Governments,
the central role of monitoring and information flows and the value of report-
ing, primarily as an educational tool.

It is useful to distinguish between implementation, compliance and ef-
fectiveness. 4 Parties implement international agreements when they take
measures to make them effective in their domestic law. They comply with
them when they adhere to implementing measures and when the targeted ac-
tors change their behaviour. International agreements contain a variety of
specific obligations, some procedural, such as reporting requirements, and
others substantive, such as phasing out certain chemicals by a targeted date.
Effectiveness differs from compliance in that even if a country complies with
a treaty, the agreement may be ineffective in achieving its stated purposes.

Compliance involves a dynamic process between Governments, secre-
tariats, international organizations, NGOs, subnational units and actors
whose behaviour is targeted by the agreement. Compliance changes over
time, both within countries and among countries parties to the agreement.
The preliminary results from an international study of five environmental
and natural resource agreements in nine countries suggest that, in general,

there is a secular trend towards improved implementation and compliance. 5

There appear to be many reasons for this, but one of the most important is
international momentum, which means the collective force of States, secre-
tariats, intergovernmental organizations, NGOs and individuals, as it is
brought to bear upon the behaviour of a State party to the agreement.

IV. NEW ACCORDS IN THE PRIVATE SECTOR

The most important development for the next century may be the emerging

interaction of international intergovernmental environmental law with trans-
national environmental law developed primarily by the private sector and

non-governmental institutions. Concerns about competitiveness cause both

4 Harold Jacobson and Edith Brown Weiss, "Strengthening compliance with international
environmental agreements", International Political Science Association Annual Meeting, Berlin,
August 1994, pp. 4-6.

5 Idem, p. 17.



NEW DIRECTIONS IN INTERNATIONAL ENVIRONMENTAL LAW-EDITH BROWN WEISS 277

Governments and non-governmental actors to focus on environmental stand-

ards and practices in different countries and compliance with them. The Eu-

ropean Union has long been concerned with differences in environmental

standards among Member States.

Increasingly, industrial associations, multinational companies and coali-

tions of business and environmental interests are the most important driving

forces behind the new focus on developing common transnational environ-

mental standards and environmentally sound business practices. 6

Within the past few years, industry associations have begun to formulate

common environmental standards across industries. The most prominent of

these organizations is the International Standards Organization (ISO), a hy-

brid governmental/private group with 97 member countries, 176 technical

committees, and 2,698 subcommittees and working groups. While histori-

cally ISO has been concerned with developing technical and manufacturing

standards for products, in 1979 it began to develop global quality standards,

which in January 1993 became mandatory for any company manufacturing

or exporting products to the European Union. As environmental concern

grew, ISO formed the Strategic Advisory Group on the Environment

(SAGE) to consider the need for standard environmental-management prac-

tices in five areas: management systems; audits, life-cycle assessments to de-

termine environmental impacts; environmental performance evaluations;

and labelling.

The development of transnational standards in the private sector can

have important influences on governmental control of business behaviour. It

may set standards for practices that Governments never address; it may set

standards that precede government action or provide greater specificity; or it

may set standards that are inconsistent with particular national standards.

Within countries, the standards could be used by federal and State authori-

ties to determine appropriate responses to non-compliance with governmen-

tal standards, including criminal actions, or to assess the standard of care in

common law damage claims.

Some efforts to develop common standards or processes outside the in-

tergovernmental framework take place informally. Before the Rio de Janeiro

Conference, the International Chamber of Commerce (ICC) drafted a Busi-

ness Charter for Sustainable Development that contained 16 principles of

environment management. The World Industry Council for the Environ-

ment (WICE), a group of more than 90 international companies, targeted

6 See Beyond Compliance: A New Industry View of the Environment (Bruce Smart, ed., 1992)

(describing a grass-roots environmental consciousness); Stephen Schmidheiny, Changing Course:
A Global Business Perspective on Development and the Environment (1992) (prepared in connection
with the 1992 United Nations Conference on Environment and Development).
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the development of self-regulatory guidelines and an inventory of life-cycle

analyses.
As large companies in the private sector increasingly regulate themselves

to project corporate good citizenship, to ensure a level-playing field and to

pre-empt or modify governmental regulation, countries must face the ques-
tion of accountability by the private sector to the public. This involves both

questions of direct participation in formulating the standards and indirect
influence from the market-place through consumer preferences. In the next
decade, Governments and the private sector need to work together to ensure
accountability.

V. NEW INTEGRATION OF ENVIRONMENT AND ECONOMIC LAW

Traditionally, international environmental protection and international eco-
nomic law have been treated separately. The focus has been on controlling
specific pollutants or conserving particular species as ends in themselves. In
the new model, the focus is on ecosystems conservation, pollution preven-
tion and a precautionary approach, not only as environmental goods, but as
essential to sustainable development.

In the quest for sustainable development, the focus will likely be on con-
sidering environmental concerns at the front end of the industrializing pro-
cess, so as to prevent pollution, minimize environmental degradation and use
resources more efficiently. This should mean increasing concern with making
the entire production system environmentally sound. International environ-
mental law will need to reflect this emphasis by focusing on performance
standards to prevent pollution and minimize degradation, rather than focus-
ing primarily on liability for damage, and on providing incentives to compa-
nies to use environmentally sound processes. Environment and trade issues
will be increasingly joined.

VI. NEW QUEST FOR ENVIRONMENTAL EQUITY

While there has always been a quest for equity among countries in using and
caring for the environment, there is a growing realization that environmental

equity extends to future generations 7 and speaks to poor communities within

7 See Judgement of 30 June 1993 (Juan Antonio Oposo et al. v. the Honourable Fulencio
Factoran, Secretary of the Department ofEnvironment and Natural Resources, etaL), Supreme Court
of the Philippines, G.R. No. 101083 (granting standing to children as representatives of them-
selves and future generations to challenge timber leases); Maritime Delimitation in the Area be-
tween Greenland and Jan Mayen (Denmark v. Norway), 14 June 1993 (Separate Opinion of Judge
Weeramantry, pp. 83 and 84).
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countries. The poor are often disproportionately exposed to toxic chemicals

and contaminated waste sites; they breathe dirty air, drink polluted water,

and are forced by poverty to exploit soils, forests and other resources in an

unsustainable manner. The benefits of industrialization accrue dispropor-

tionately to the wealthy, especially if there is little social mobility. It is thus

poor people within countries who should be major champions of sustainable
development.

Many States may regard international consideration of the distribution

of environmental burdens within States as intrusive. But the challenge will

grow. NGOs and others may become active champions of environmental jus-

tice within their own countries and across borders. In the United States there
is a growing movement for environmental justice, which is targeted against
environmental contamination of poor neighbourhoods. 8 International law

can provide a normative framework for ensuring that economic development
does not take place on the environmental backs of the poor. This may be an
important legal issue in the future, as poor people claim a right to non-dis-
criminatory bearing of environmental burdens.

As indicated at the outset, international environmental law is in transi-
tion. While it is expanding rapidly in scope and coverage, we are none the
less still developing the intellectual framework and defining the contours of
the subject. We have made enormous progress in the past two decades. Con-
cern with international environmental issues has brought new openness to
the international legal system, fostered new actors and new constituencies
and tightly linked national and international law. In many ways the new di-
rections of international environmental law reflect broad changes that are
taking place in the international legal system. How we manage these direc-
tions will have important implications not only for sustainable development
and the robustness of the human environment, but for the international legal
order in the decades to come.

8 See "Federal Actions to Address Environmental Justice and Minority Populations in Low-

income Populations", Executive Order No. 12898, 11 February 1994, which calls on federal
agencies to develop strategies to prevent disproportionate effects on poor populations.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS OF A GENERAL NATURE

M r. Kazazi* said that in the context of progressive development of inter-
national law, mention should be made of the United Nations Compensation
Commission (UNCC), created at Geneva in 1991 pursuant to Security
Council resolution 687 (1991) for the purpose of deciding claims arising
from the 1990 invasion of Kuwait. It operated as a subsidiary organ of the
Security Council and itself had three main organs: a Governing Council,
composed at any given time of representatives of the current 15 members of
the Security Council; panels of commissioners to decide groups of claims;
and a secretariat, comprising an Executive Secretary and a group of interna-
tional lawyers. Over 100 Governments and international organizations had
filed some 2.6 million claims, estimated at a total value of $165 billion. Most
of them were small claims by individuals, but there were also several thou-
sand large corporate and governmental claims covering a wide range of is-
sues. For the first time at the international level, the claims were being
processed by computerized methods. Over 200,000 individual claims had
either been decided by the commissioners and approved by the Governing
Council or were at the final stage of processing, and a few had already been
paid. The innovative nature of the Compensation Commission and the cir-
cumstances under which it had been created made it a special forum that was
bound to have an impact on international law, especially in the field of dis-
pute settlement.

Mr. Consani** said that a grave problem, he felt, was that a twofold
message was abroad in international society: General Assembly resolutions
and political declarations of States spoke of respect for international law, yet
the commitment of States with regard to the International Court of Justice,

* Deputy Chief, Legal Services, United Nations Compensation Commission, Geneva,
Switzerland.

** Facultad de Ciencias Jurfdicas y Sociales, Universidad Nacional de [a Plata, La Plata,
Buenos Aires, Argentina.
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one of the principal organs of the United Nations, as well as to the Interna-

tional Law Commission, was weak. It was most revealing that except in re-

spect of cases of maritime delimitation and a few others, nearly all of the

Security Council's five permanent members had refused to agree to the
Court's binding jurisdiction. Moreover, what was happening in the former
Yugoslavia and in Rwanda, where horrors were taking place that one had be-
lieved banned from the face of the earth after the Second World War, was far
from respect for international law and the norms that everyone basically
wanted. His remarks were addressed, therefore, not only to Mr. Villagrin
Kramer and Mr. Yankov, but to all those present at the Congress, who he
hoped would reflect on the enormous contradiction on the part of many
States between formal talk of progress of international law and practice that
disregarded it. He warmly thanked the organizers of the Congress, for it rep-
resented an important step in an international society that had, in fact, little
respect for international law.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. CHRISTOPHER W PINTO

Mr. Riesenfeld,* who had attended the 1945 United Nations Conference on
International Organization in San Francisco, noted that in most States there
existed parliamentary participation in treaty-making and other aspects of the
conduct of foreign relations. Under the Maastricht Treaty, certain European
States had actually had to make constitutional changes in their parliamentary
procedure to enable their local parliaments to keep abreast of developments
at the European Community or European Union level. He wished to know
Mr. Pinto's view of the feasibility and desirability of establishing direct chan-
nels of communication between the General Assembly or its Main Commit-
tees and the committees of parliaments, according to the constitutional
systems in the respective Member States, and in particular the Congress of
the United States of America.

Mr. Maniruzzaman** said that he sensed that Mr. Pinto was suggesting
that in the process of democratization, the consent theory could be replaced
by the consensus theory in the formulation of international law. However,

* Professor of Law Emeritus, University of California, Professor of Law, Hastings College
of the Law, Berkeley, CA, United States of America.

** Lecturer in Law, Kent Law School, Eliot College, University of Kent, Canterbury, Unit-
ed Kingdom of Great Britain and Northern Ireland.
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the consent theory did not actually remove the democratization element, in
that it permitted a State to think twice before committing itself to any set of
international obligations, an opportunity it should in fact have. Indeed, the

State represented the collective interests of its people, and it was advanta-
geous for the people to avoid any comment for which it was not prepared.
For the formulation of international law, the persistent objection theory

should be maintained, for otherwise the democratization process in interna-
tional law would be denied. He wished to hear what Mr. Pinto had to say to

such a "counter-opinion".

Mr. Bankobeza,* referring to Mr. Pinto's statement that the application

of democracy in inter-State relations had begun with the 1992 Rio Conven-
tion on Biological Diversity, pointed out that in an even earlier text, namely,
the 1990 London Amendments to the Montreal Protocol on Substances that

Deplete the Ozone Layer, the terms of reference of the Interim Multilateral
Fund had provided for the establishment of an executive committee of 14
members, 7 from developed and 7 from developing countries. Though the
word "democracy"was not directly mentioned in the terms of reference, the
parties to the Montreal Protocol had been bent on applying democratic pro-
cedures in the approval of projects to phase out ozone-depleting substances.
In the subsequent negotiations to set up a permanent multilateral fund, de-
veloping countries parties to the Protocol had in fact resisted attempts to
merge its Multilateral Fund with the Global Environment Facility, then
thought to be less democratic.

Mr. Pinto (reply), referring to Mr. Riesenfeld's question, remarked that
though his own comments had been confined to participation of parliamen-
tarians in the treaty-making process, direct contact between parliamentarians
of any country and the General Assembly would facilitate the much-needed
articulation of democracy between the national and international levels. He
was unable to think of a structure to institutionalize such a process, but per-

haps it could be done through the countries members of the General Assem-
bly including more members of their legislatures in their delegations to the
Assembly. In the treaty-making process, however, he felt it would be very use-
ful for parliamentarians of any country to become involved at an early stage,
not only formally but in a direct and comprehensive manner.

Regarding Mr. Maniruzzaman's remark, he thought there might be a
slight misunderstanding. He had not intended that the consent of States

* Legal Officer, United Nations Environment Programme, Ozone Secretariat, Nairobi,

Kenya.
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should be replaced by consensus in the adoption or implementation of trea-

ties. Rather, he had meant that, although the one State-one vote majority

rule should prevail, it had also to be balanced by the protection of the rights of

minorities, which in the related debates were usually the affluent countries.

The protection of their interests was required, not excluded, by democracy.

He was grateful to Mr. Bankobeza for pointing out an antecedent to the

Convention on Biological Diversity. His intention in his presentation had

been to say that the word and concept of "democracy" had been used in that

Convention for the first time. The antecedent mentioned by Mr. Bankobeza

might in fact have led to the proposal to use the word "democratic" in the
Convention on Biological Diversity, which had for the first time actually giv-
en institutionalized effect to that concept in the inter-State context.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. VICENTE MAROTTA RANGEL

Mr. Sohn* noted that mention had been made several times of framework
conventions, but that one must not forget that there was a second step,
namely, the adoption of various rules, regulations and standards. The Con-
vention on the Law of the Sea clearly provided that generally accepted rules,
regulations and standards adopted by other international organizations
would be binding on the parties to the Convention. Over the previous years,
such rules and regulations had been adopted, for example, within the frame-
work of maritime conventions or the International Maritime Organization.

On the issue of a majority prevailing over a minority, there were various
possible solutions. The United Nations Conference on Trade and Develop-
ment (UNCTAD) had originally adopted, in its commodity agreement, the
rule that every decision had to be made by a majority of developed countries
and a majority of the other countries, or producers and importers, for exam-
ple, depending on the case. With respect to the Global Environment Facility,
too, a similar provision had recently been adopted. In each case, action re-
quired the vote of both groups. That was a procedure that might be devel-
oped more generally.

Like Mr. Riesenfeld, he had also been present at San Francisco in 1945,
where one of the questions discussed, at least in the corridors, had been par-

liamentary participation. Recently, there had been proposals that a second
parliamentary assembly should be established, as a consultative body, by the

* Director of Research and Studies, International Rule of Law Institute, National Law Cen-

ter, George Washington University, Washington, D.C., United States of America.
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United Nations. The Organization for Security and Cooperation in Europe

(OSCE) had established such a body, in which members of legislative organs

of various countries, including the United States, participated. The General
Assembly might decide to create a similar body within the United Nations.

Thus, during the general debate at the next session of the General Assembly,

there might be a parallel general debate in such a body composed of members
of parliament of the various participating countries, in which voting could
be weighted according to the size of the country, as was currently done in
other similar bodies. Certainly, if one wished to be more democratic interna-
tionally, as Mr. Pinto had urged, such a step would bring at least the parlia-

mentary bodies-which, it was hoped, represented democracy in their

countries-into cooperation with the United Nations.

Mr. Pazarci* said that he agreed in general with Mr. Marotta Rangel's

description of the preparation of the Convention on the Law of the Sea,
though he found it difficult to share his views on the interpretation of the
Convention and certain effects he atttributed to it, particularly when he stat-
ed that the Convention was already an expression of international law, with-

out making any distinction between its various provisions. He wondered,

therefore, whether he had understood Mr. Marotta Rangel properly and, if
so, whether it was not necessary to distinguish among the different provi-
sions of the Convention according to whether or not they had acquired

opiniojuris in all States. He also wished to know whether Mr. Marotta Rangel
believed that the Convention fairly served both those States situated on
oceans and those bordering closed and semi-closed seas.

Mr. Marotta Rangel (reply) commented that Mr. Sohn had offered

highly useful considerations regarding new possibilities in the process of de-
velopment of international law. He agreed that not merely the Convention,

but also rules, regulations and standards, formed part of the law of the sea.
Mr. Sohn had also mentioned certain rules of procedure. Indeed, the Con-

ference on the Law of the Sea must be viewed in terms not only of its deci-

sions concerning substantive issues, but also of questions of procedure. For

that reason, in his presentation he had mentioned consensus, the "package
deal" and other aspects. He felt that what Mr. Sohn suggested merited reflec-

tion, for one always had to seek new decision-making formulas.

As for the question of parliamentary groups, one must indeed consider

not only the traditional participation of the executive power of the State, but

also that of other internal organs that had decision-making power and repre-

* Head of the Legal Department, Ministry of Foreign Affairs, Ankara, Turkey.
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sented the will of the State. Such considerations also related to the issue of

adaptation to a new situation, mentioned by several speakers. Mr. Pazarci

had referred to the problem of the relations between coastal States and geo-

graphically disadvantaged States. He had no particular knowledge regarding

decisions taken on that specific point, but trusted that at the judicial inter-

pretation level, all the questions peculiar to each case would be taken into

consideration.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY Ms. EDITH BROWN WEISS

Mr. Sun* mentioned that the United Nations Environment Programme
(UNEP) administered a comprehensive environmental law programme that
had a significant impact on the development and codification of internation-
al environmental law and, consequently, international law in general. The
Montreal Protocol on Substances That Deplete the Ozone Layer, the Basel
Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal and the Convention on Biological Diversity were
among the instruments that had been elaborated under UNEP auspices.

The Commission on Sustainable Development, at its second session, had
requested UNEP to study further the concepts, requirements and implica-
tions of sustainable development in relation to international law. Sustainable
development would, for example, require the complementary development of
environmental law and trade law, a close link between environmental law and
human rights law and further development of the liability regime to meet the
requirements of environmental law. Another concept, that of common con-
cerns of humankind, was increasingly making its way into international and
environmental instruments and might also contribute to the development of
fundamental principles of international law, such as that of State sovereignty.
Still another example of the close link between the development of interna-
tional environmental law and international law in general was to be found in
the partnership concept: partnership arrangements appeared in environmen-
tal law instruments as innovative mechanisms for the implementation of
compliance. The UNEP Environmental Law and Institutions/Programme
Activity Centre looked forward to the enhanced efforts of international law-
yers to promote the further development of international environmental law
in meeting the challenges of sustainable development.

* Director, Environmental Law and Institutions/Programme Activity Centre, United Na-
tions Environment Programme, Nairobi, Kenya.
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Mr. Hassan* observed that no part of international law had witnessed
more significant development in the past quarter of a century or promised a
more exciting future than international environmental law. At the time of the
founding of the United Nations, most principles of international law had
been questioned as reflecting the interests of the developed West, while the
third world had remained outside its participative processes. After decoloni-
zation, international environmental law had perhaps been the first area of in-
ternational law to develop under the new sovereign equality between North
and South. At the United Nations Conference on the Human Environment,
held at Stockholm in 1972, a development in international law had for the
first time in recent decades owed its origins to universal concern, rather than
the interests of the developed nations alone. Against that background, he
commended Ms. Brown Weiss on her vision of the future of international en-
vironmental law. The South looked to the promised transfer of financial re-
sources and technology, the alleviation of poverty, equitable trade practices
and more sustainable consumption patterns as the new pillars of the envi-
ronmental order. He wondered whether Ms. Brown Weiss did not feel the
time had come to concretize the declaratory content of international envi-
ronmental law in a binding covenant on environment and development. He
was pleased that she had acknowledged the draft covenant on the environ-
ment and development recently prepared with UNEP assistance by the
World Conservation Union and the International Council of Environmental
Law.

Mr. Hannikainen** noted that in recent years the international com-
munity had recognized the basic right of indigenous peoples to preserve their
cultures, livelihoods and environments. Indeed, indigenous peoples had been
recognized as legitimate actors in the international arena. He wished to ask
Ms. Brown Weiss what kind of role she foresaw for indigenous peoples in the
new environmental law, as she had not mentioned them among the new ac-
tors. Was it that she thought they were too weak to have any meaningful role?

Mr. Corona Aguilar*** pointed out that while human beings had been
contributing to the deterioration of the environment, environmental ques-
tions constituted a priority for those same human beings. For that reason it
was important to find formulas for stable, sustainable economic develop-
ment that was also equitable. He felt that the declaration of zones as the com-
mon patrimony of mankind was a positive response of the human

* International Council of Environmental Law, Bonn, Germany

** Acting Professor of International Law, University of Lapland, Rovaniemi, Finland.
*** Secretario de Segunda, Embajada de Mdxico en los Paises Bajos, La Haya, Paises Bajos.
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conscience, but that those zones were still inadequate. It was necessary, there-

fore, not only to promote their expansion but also to promote conscious-

ness of the fact that there was only one Earth and to declare the planet

Earth part of the common patrimony, and its preservation the responsibility,

of humanity.

Mr. Doumbe-Bille* said he wondered to what degree the new directions

presented by Ms. Brown Weiss, with whom he agreed in substance, were like-

ly to raise difficulties in international law, especially with regard to the pro-

gressive development of international environmental law as presented by Mr.

Sohn. His question, therefore, was whether one could consider the new di-

rections in international environmental law as reflecting an evolution of gen-

eral international law. Indeed, the relationship between international law and
environmental protection was far from clear. It had often been stated that,

owing to the newness and complexity of environmental protection rules, the
international juridical framework had proven, at least at the outset, relatively

ill-prepared to frame the questions posed by the environmental revolution.
What then might the precise impact of that revolution be and might the evo-
lution described modify fundamental aspects of general international law?
How much was the proposed draft convention likely to strengthen the posi-

tivity of international law? And to what extent did Ms. Brown Weiss think

the action of the Environmental Chamber just instituted in the International
Court of Justice would strengthen that positivity?

Mr. de Yturriaga** said he was somewhat sceptical about the idea of a
global convention on environmental protection, which might even be a
somewhat dangerous formula. The norms of environmental law were cur-
rently contained primarily in the Declaration of the United Nations Confer-

ence on the Human Environment (the Stockholm Declaration), as "soft
law", and became incorporated into other international instruments. The
United Nations Convention on the Law of the Sea, for example, had includ-

ed some of the Stockholm principles as binding juridical norms. If, however,
one started the process of codifying the fundamental principles of environ-

mental law in a convention, there was a risk that some of those principles
might be weakened if the agreement reached at Stockholm and subsequently

at Rio was not reproduced and if countries did not accede to the convention,
once elaborated. He wished to know, therefore, what Ms. Brown Weiss's basis

* Professeur de droit international public, Universit6 de Limoges, Limoges, France.
** Representante Permanente de Espafia ante los Organismos Internacionales en Viena,

Austria.
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was for suggesting that a general convention on the environment should be

elaborated.

Mr. McNeill* referred to Ms. Brown Weiss's remarks that non-binding
instruments could be advantageous and that compliance-not in the strict
sense of legal compliance, but rather of actions consistent with such non-
binding arrangements-changed over time. In the environmental field, he
said, value was placed on transparency, public reporting and education to en-
hance accountability. Notwithstanding, several non-binding instruments in
the area of arms-export control, dealing, for example, with exports of nuclear
technology or with ballistic-missile technology, had enjoyed a high degree of
consistent action, despite a discouragement of transparency. In view of those
somewhat different experiences, he invited Ms. Brown Weiss to comment on
whether she saw transparency as a critical factor in the evolution of soft-law
standards to hard law, in areas where such evolution was desired.

Dr. Nagy** said he wondered whether Ms. Brown Weiss could envisage
the concept of intergenerational equity, which might mature into a principle,
ever being used by an arbitration tribunal or other court in a decision on the
allocation of natural resources.

Mr. Bankobeza*** noted that Ms. Brown Weiss, in referring to the po-
tential for "treaty congestion", had rightly pointed to the absence of any
comprehensive agreement on environmental law and the need to coordinate
the related treaties. Yet he wondered what her thoughts were on the role of
the unpredictability of certain environmental problems in causing the prolif-
eration of treaties, which were often drafted within a short period and on an
ad hoc basis. Many such treaties had been negotiated to address sector-
specific problems, which, once overcome, deprived them of current signifi-
cance. If, for example, current scientific findings were reliable, the ozone lay-
er would be restored to its pre-industrial state by the next century, at which
point the Montreal Protocol would have accomplished its task. Owing to the
unpredictability of the problems to be addressed, a similar process was likely
to continue for some time to come.

* Senior Deputy General Counsel, United States Department of Defense, Washington,

D.C., United States of America.
** Associate Professor, E6tv6s L6rind University, International Law Department, Buda-

pest, Hungary.
*** Legal Officer, United Nations Environment Programme, Ozone Secretariat, Nairobi,

Kenya.
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Ms. Brown Weiss (reply), taking up the question on the place of indig-
enous peoples in international environmental law, pointed out that it was

important to recognize that those peoples had profound knowledge of the
operation of the natural system and the relationships of humankind with it.
Like everyone else, they had the right to enjoy and benefit from that system
and the right to cultural integrity.

Regarding the desirability of a binding general convention on interna-
tional environmental law, she felt it was time to consider the question, inas-
much as a similar instrument existed, for example, in the field of trade.
Considering the issue meant closely examining the desired goals, the content
of such a document and the process of elaborating it, account being taken of
the many actors involved. It also meant examining the process for developing
transnational environmental standards.

On the subject of non-binding instruments and transparency, such in-
struments might be desirable in the international environmental field be-
cause they were potentially more flexible than agreements and easier to
negotiate and they might lead to binding agreements in the future. Further-
more, it was conceivable that they were complied with no less fully than
binding agreements. Indeed, transparency was considered in the internation-
al environmental field as tending to promote compliance; yet it sometimes
also worked against compliance, either leading to distortions of what was
made transparent or preventing certain things from being put in writing. It
did not seem likely, however, that a non-binding agreement combined with
a lack of transparency would lead to a binding agreement.

To know whether a principle such as intergenerational equity could ever
be invoked in court, she said, one must first define the term. In any case, the
concept added a temporal dimension and, once defined, would become like
any other principle that guided behaviour.

Regarding potential treaty congestion, she considered quite valid the
point that environmental problems were difficult to predict and that agree-
ments might therefore continue to proliferate. More comprehensive agree-
ments, however, might be able to accommodate new developments, for such
agreements evolved in time and often included procedures that permitted
amendments without the need for a new ratification.

As for the way in which international environmental law and its new di-
rections related to international law in general, those new directions were in
part a reflection of developments taking place in an emerging new model of
the international legal order.
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I. INTRODUCTION

As we approach the twenty-first century, it is remarkable that, in some
countries, international law is not high on the national agenda. Foreign min-
isters sometimes skirt the legal rules. Parliamentary bodies adopt legislation
which is antithetical to some of the basic tenets of international law. Contri-
butions to the United Nations and other international organs are unpaid, in
violation of binding norms. Institutions often offer little training in interna-
tional law. One therefore appreciates the title of this week's proceedings, "In-
ternational Law as a Language for International Relations". At the end of the
twentieth century, we have still not reached the level of discourse where the
question to be asked is whether international law can now become the main
language for international relations, which can probably be regarded as the
target of a panel on research and learning international law, with participants
as distinguished as our panellists. That is the point of departure of this mod-
erators presentation.

I have divided the paper into three sections: (a) some formal aspects of
the acquisition and transmission of knowledge about international law; (b)
the United Nations and the pedagogy of international law; and (c) interna-
tional law in the twenty-first century, dealing with aspects of global commu-
nications, ideology and ethnicity in a non-polar era. In general, my focus is
on the United Nations.

* Permanent Representative of Belize to the United Nations, New York, NY, United States of
America.
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II. TEACHING INTERNATIONAL LAW: FORMAL ASPECTS

A. Traditional Considerations

Traditionally, the audiences targeted by the international law teaching com-

munity have been lawyers and, to a lesser extent, diplomats and other spe-
cialists in international relations. In countries where law has been taught in
faculties which offer instruction in subjects other than juridical sciences to pro-

spective legal and non-legal professionals, the audiences have tended to be sub-
stantially wider than in those countries in which only prospective lawyers are
trained in law faculties. I am uncertain how much these divisions of labour have
affected the approach to such formal questions as the selection of materials illus-
trative of international law and management of the volume of materials. Howev-
er, I doubt that the approaches have been significantly different. I sense, too, that
this has been the approach to two formal matters which I will discuss: sources of
international law and the authoritativeness of purported international law
norms.

1. Sources of International Law

Since the birth of the League of Nations, multilateral treaties have had con-
siderable normative significance. 1 This is underscored by the acuity with
which the United Nations has prepared and adopted such treaties as the 1982
Convention on the Law of the Sea, the recent environmental conventions
and the 1994 Convention on the Safety of United Nations and Associated
Personnel (General Assembly resolution 49/59, annex). However, I do not
share the position that, with the slow growth of custom and the paucity of
general principles, codification and progressive development through formal
consensual instruments are the near-exclusive method of law-making. In-
stead, I believe that law-making is equally served by sophisticated specialized
law-making processes of the specialized agencies of the United Nations sys-
tem. 2 It is also served, in the United Nations family, by at least some non-

1 See the vitally important contents of Judge Manley Hudson's monumental International

Legislation series. Some of the contents of that series are discussed in the author's forthcoming
article "Equal access/non-discrimination and legitimate discrimination in international econom-
ic law". Since the establishment of the United Nations, the volume of multilateral treaties has
grown2 immensely.

See Frederic L. Kirgis, Jr., "Specialized law-making processes", in Oscar Schachter and
Christopher C. Joyner, United National Legal Order (1995), pp. 109-168.
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binding guidelines and codes,3 General Assembly resolutions and certain

conference documents.
The wide range of views about the normative significance of resolutions

is well known. 4 Recently, I have been able to observe the system somewhat

and have been impressed by the elaborateness of the ritual of negotiation.

One cannot fail to note the care with which the language of resolutions is

crafted. All representatives seem to regard the process as one of the gravest
import. The frequently scrupulous regard to precedents would warm the
heart of any pedant. Perhaps only the foolhardy will casually deviate from
previously agreed language. Furthermore, as we approach the fiftieth anni-
versary of the United Nations and the twenty-first century, the copiousness
of preambular references to previous resolutions has led to the suggestion
that each delegation should have at its desk a computer terminal providing
instant access to such precedents.

I think that United Nations resolutions have great normative signifi-
cance at present, certainly as providing authoritative interpretations of the
Charter of the United Nations,5 as engaging a State's good faith, consistency
and probity and as tangible evidence of State practice, or even as a discreet
indication of opiniojuris. This conclusion is fortified by the reality that, in a
world without meaningful polarities, power is not an effective index of legit-
imacy. Hence consensus resolutions should increasingly rise to the level of
autonomous or autochthonous international legislation or be a way to skirt
difficult domestic hurdles to the adoption of treaties or to stimulate judicial
legislation.

Almost as pervasive are various formal emanations of United Nations
conferences. I especially include declarations and programmes of action at
such summits as the 1992 United Nations Conference on Environment and
Development at Rio de Janeiro and the 1995 World Summit for Social De-
velopment at Copenhagen. The diplomacy of negotiating such documents
much resembles that related to resolutions. Actually, they might be drawn up
with greater care. In addition to the gravity of the language and the recitation
of precedents in the summit documents, their content suggests that they of-

ten may be instinct with normativity.6 Certainly, it is difficult to deny the ju-
ridical significance of declarations deliberately adopted by the world's heads

3 See Paul C. Szasz, "General law-making processes", in Schachter and Joyner, op. cit., pp.
1-8.

4 For some of our views, see Edward A. Laing, "International economic law and public or-
der in the age of equality", Law andPolicy in International Business, vol. 12, pp. 727 and 751-754.

5 See Louis B. Sohn, "Interpreting the Charter", in Schachter and Joyner, op. cit., pp. 169-
229.

6 Illustrations are the painfully and elaborately negotiated formal sections on "Principles
and goals" and "Commitments" in the Declaration of the World Summit for Social Develop-
ment.
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of State and Government at one of their rare meetings, after protracted and
meticulous consideration. 7 The same presumably holds true for declarations
adopted by such megaconferences 8 as the 1994 International Conference on
Population and Development at Cairo. 9 In view of the lesser degree of atten-
tion often given to lengthier programmes of action, we would concede that
they might have a lesser degree of normativity.

The obvious conclusion for the pedagogy of international law is that, al-
though the normative context of these materials is usually very broad, they
need to be given much more weight in educational materials and research
and in instruction. Pedagogues should not always be at liberty to fulfil their
negative prophesies.

2. The Authoritativeness of International Law Norms

Regarding authoritativeness, I have already intimated that the normative sig-
nificance of consensus resolutions is enhanced by the decline in international
relations of the phenomenon of polarities. And, speaking about authority, let
me suggest that lawyers should stop pretending that the authority of a legal
norm exclusively derives from the stature of the formal or other source. We,
the interpreters and applicators, whether in assembly, chancery or secretariat,
must own up to being the high priests of the legal order. What we say is the
law often comes close to being oracular. Thankfully, we are at the dawning
of an era in which electronic communications and changing forensic tech-
niques make instant armchair lawyers of the average citizen. When this trend
eventually reaches the international legal system, its inherent democracy will
provide the antidote to apparent excesses in my "high priest" proposition.

One condition favouring the enhanced authoritativeness of United Na-
tions resolutions is the increasing approach of universality of membership, in

7 See Laing, "International economic law...", loc. cit., p. 753, and Edward A. Laing, "The
norm of self-determination, 1941-1991 ", California Western International Law Journal, vol. 22,
pp. 209 and 294-296, discussing a variety of arguments supporting the thesis in the text. Of
course, resolutions and declarations can stimulate domestic law and, in turn, international law.
In that connection, see the concluding paragraph of statements by Jacques Santer, President of
the European Commission, at the World Summit for Social Development, 12 March 1995: "For
its part, the European Commission, with the support of the European Parliament, will propose
that the Council translate the Copenhagen Declaration into Community measures forthwith".

8 The Cairo Conference was said to be the largest international conference ever. It was held
alongside one of the largest ever gatherings of non-governmental organizations, dealing with the
same subjects. International media attention was continuously focused on their deliberations.

9 Note should be taken of the formal Principles in the Report of the International Con-
ference on Population and Development, Cairo, 5-13 September 1994 (United Nations pub-
lication, Sales No. E.95.XIII.8), meticulously negotiated by the Friends of the Chairman of
the Main Committee.
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this dynamic era of democracy 1° and self-determination, ushered in by the

Third Point of the Atlantic Charter of 194111 and underscored by the open-
ing words of the United Nations Charter-"We the peoples", recently stressed
by the Secretary-General, commenting on the forthcoming fiftieth anniversa-
ry of the Organization. 12 It is therefore crucial that the research objectives
and the educational and doctrinal materials on international law should re-
flect these realities.

Traditionally, such materials have accorded high juridical and, some-
times, normative status to Security Council materials. This is, possibly, a par-
tial result of the practical importance attributed to the Council. 13

Undoubtedly, much of this is caused by the ascription of mandatory effect
to the Council's resolutions by the Charter. Yet, when one looks at most of
the more important of the Council's recent resolutions (e.g., the resolutions
providing for sanctions against Iraq and Haiti), one is impressed by their
generality and judicious obfuscation of the legal basis for enforcement ac-
tions.14 This might be partly due to the difficulty of making comprehensive
determinations in exceedingly complex fact patterns rooted in centuries of
controversy.

Thus, not surprisingly, the authority of the Security Council is increas-
ingly questioned. This is aggravated by the inherent lack of democracy in the
Council's composition, a matter which is being actively discussed by the

10 For a discussion of the dynamism of democracy in the context of the United Nations,

see the statement made in the General Assembly on 7 December 1994 by Edward A. Laing dur-
ing the debate on agenda item 159, "Support by the United Nations system for the efforts of
Governments to promote and consolidate new or restored democracies" (AI49/PV.80, pp. 4 and
5).

11 See Laing, "The norm of self-determination.. .". On the Atlantic Charter generally, see
Laing, "The contribution of the Atlantic Charter to human rights law and humanitarian univer-
salism", Willamette Law Review, vol. 26 (1989-1990), pp. 114-169.

12 It is assumed that formal and substantive adherence to the equality of small States
within an international organizational and legal system of States of varied sizes, wealth and
power will continue and be enhanced. See E. A. Laing, "Independence and islands: the de-
colonization of the British Caribbean", New York University Journal of International Law and
Politics, vol. 12 (1979), pp. 282-312. For the prediction that the already considerable num-
bers of small States will increase in future years, see E. A. Laing's statement of 18 October
1994 in the Special Political and Decolonization Committee (Fourth Committee) on agenda
item 74 (Protection and security of small States) (AIC.4/491SIR7), p. 16.

13 The formal work products of the Security Council are thoroughly documented. Careful
attention is given to the prompt promulgation of the verbatim and detailed summary records of
interventions during Council debates.

14 See Oscar Schachter, "United Nations law in the Gulf conflict ' American Journal
ofInternational Law, vol. 85, pp. 452-473.
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General Assembly. 15 These problems raise serious questions about the nor-

mative significance of the Council's work products. Nevertheless, teaching
materials and professionals devote a vast amount of space and attention to

these products. It is arguable that comparatively more attention should be
given to the normativity of the products of the General Assembly and other

United Nations bodies, since strengthening the cultural, social, economic,
environmental, developmental, technological and humanitarian dimensions
is the prophylactic for avoiding the pathology of "peace and security".

B. Contemporary Considerations

Many practitioners of international relations increasingly appreciate the im-
portance of avoidance of that pathology. Yet, one has the impression that

many faculties producing specialists in international relations and law have
not significantly changed their methodologies. 16 There has been much inter-

penetration of the world's legal systems, owing to massive migrations, the dy-
namism of industrial globalism and the world trading system. Yet, in some

15 For intervention by the author on behalf of his Government, see A/49/PV.30. In its cur-

rent proposals, the Government of Belize has stressed, inter alia, the importance of ensuring de-
mocracy in the composition of the Security Council, recommending the substitution of the status
of permanent membership by "indefinite members", of which there would be two categories.
First, there would be two representatives from each of the Organization's five regional groups,
democratically elected, for substantial renewable terms (of possibly five years), by the respective
regional group. These representatives would eventually include existing permanent members, for
whom there would be grandfather provisions, pending their inclusion within the proposed new
system. Second, there would be provision for two or three indefinite members based on their con-
tribution of a minimum percentage of the budget of the United Nations and their satisfaction of
such criteria as organizational good citizenship, including contribution to peace-keeping. One of
these States would be the United States of America. While this aspect of the proposal is facially
undemocratic, it acknowledges the primordial importance of financial considerations in the
realm of peace and security.

Democracy would also be advanced by two other proposals by Belize: (a) the veto should
be abolished, but, in the very likely absence of agreement on this, it should be replaced by a new
form of veto requiring a minimum of two or three concurring votes by indefinite members for a
purported exercise of the veto to be effective; and (b) States would be at liberty to enjoy the purely
voluntary and consensual status of composite or constituency indefinite members or regular
members of the Security Council. By this modality of membership, adjacent pairs of States would
jointly provide representatives for single Council seats, thus rendering more feasible Council par-
ticipation by the 80 per cent or more States that have never been members, owing to inability to
deploy the huge human and other resources necessary for effective membership. Adjacency would
include trans-maritime or trans-aquatic adjacency. Commensurately with the popular notion, en-
shrined in Chapter VIII of the Charter that peace and security should be an enterprise peculiarly
appropriate for regional cooperation, the Belize proposals include the notion that any two States
parties to a Chapter VIII agreement or arrangement would be permitted democratically to par-
ticipate in a composite or constituency arrangement. In such arrangements the veto and vote
would be rotated between participants on a monthly basis, in accordance with United Nations
practice.

16 See John King Gambal, Teaching International Law in the 1990s (1993). Cf. Grayson

Kirk, The Study of International Relations in Colleges and Universities (1947), pp. 38 and 39.



PRESENTATION OF THE TOPIC-EDWARD ARTHUR LAING

significant national jurisdictions, aspirants for law practice are not required

to be qualified in international law. Much work needs to be done.

1. Selecting Materials

Researchers, students and teachers must be more conscious of the diversity

of relevant materials, issues and actors. The new actors are the myriad States

that are Members of the United Nations, thousands of non-governmental or-

ganizations, constellations of intergovernmental organizations, transnation-

als and industry associations. They increasingly participate in the work of the

United Nations, to which they send masses of materials. I believe that many

of these materials help to stimulate the body of legal norms, regardless of the

nominal theory about sources. The same must be the case as regards author-
itativeness. As to relevance, it is hard not to read a facsimile message on nu-
clear issues from someone in Ukraine.

2. Management of Volume of Materials

This dense volume of materials obviously gives rise to quantitative and eval-
uative problems of magnitude. Do we give equal weight to Greenpeace, Bella
Abzug and our friend from Ukraine? Given the increasing availability,
through electronic retrieval systems, of vast volumes of materials which con-
stitute State practice, what selection and limiting criteria should be applied?

3. Issues of Democracy

In determining the existence and authoritativeness of these asserted interna-
tional law norms, it is logical to apply criteria which have a firm basis in de-
mocracy, given the importance of this value today. Do we give equal weight
to the views and practices of all subregions? What is the significance of active
dissent by certain subregions or Member States to negotiating positions ar-
rived at within such non-consensual systems of group discipline as the Move-
ment of Non-Aligned Countries, the Group of 77 or the Alliance of Small
Island States (AOSIS)?17 Serious analysis of these matters is overdue.

17 AOSIS was established during the Rio de Janeiro Conference. Its members are mainly
small island countries, allied to address issues relating to the sustainable development of the eco-
systems and habitats of such countries and low-lying mainland coastal areas. The AOSIS coun-
tries actively participated in the Global Conference on the Sustainable Development of Small
Island Developing States, held in Barbados in 1994. AOSIS is also actively involved in the Global
Environment Facility and in the Conference of the Parties to the Conventions on Biological Di-
versity and Global Warming.
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4. Further Issues of Dynamism

The three issues mentioned so far are important and dynamic. So are the pro-

liferating intergovernmental relationships within several geographical subre-

gions and regions. In the Caribbean, there are a number of overlapping

economic integration and coordination arrangements. Mainland Belize also

increasingly participates in arrangements in Central America.

The implications of all of this for international legal research and teach-

ing are self-evident. This is also the case with the interpenetration of national

and international law. The most dramatic example is the Marrakesh Agree-

ment adopting the results of the Uruguay Round of General Agreement on

Tariffs and Trade (GATT) negotiations.' Most of the parties are developing

countries without the means to examine the national law implications of the
forest of complex and novel agreements and understandings. Yet parties un-
dertake to implement such agreements. 19 It is entirely probable that the new

World Trade Organization (WTO) and many of its members will be obliged

to consider that these instruments apply in national legal orders regardless of

whether there has been compliance with relevant incorporation or transfor-

mation provisions of national organic law.

III. THE UNITED NATIONS AND INTERNATIONAL

LEGAL PEDAGOGY

As the twenty-first century approaches, the preoccupation of the United Na-

tions with security issues is conjoined with our required interest in the wide

variety of non-security matters and the large range of international actors. All

of this diverse work of the Organization is within the framework of interna-
tional law, broadly defined.

A. Structuring the United Nations Documents

1. Drafting Resolutions and Declarations

The care with which General Assembly resolutions are prepared has already

been noted. 20 Yet we must not get ensnared by organizational precedent. I refer

18 Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994,

GATT, The Results of the Uruguay Round of Multilateral Trade Negotiations-The Legal Texts
(1994).

19 Idem, article XI.
20 See footnote 4.
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to the negotiation of the draft resolution adopted by the General Assembly

as resolution 48/141 on 20 December 1993, creating the post of United

Nations High Commissioner for Human Rights, and of the Principles in

the Report of the International Conference on Population and Development,

Cairo, 5-13 September 1994. The tendency was to state human rights as

dichotomous sets, following the labels of the two international covenants

of 1966, viz. the International Covenant on Civil and Political Rights, on

the one hand, and the International Covenant on Economic, Social and

Cultural Rights, on the other hand. However, several delegations wished to

stress the coequal importance of the five traditional species of rights-civil,

cultural, economic, political and social and their interdependence with the
right to development, as articulated in the Declaration on the Right to

Development contained in General Assembly resolution 41/128 of 1986.
On both occasions, those delegations successfully argued that we should al-
phabetize the five traditional rights. They urged that stating the rights ac-
cording to the above dichotomy tended to perpetuate the traditionally
inferior nature of the second-mentioned set of rights in several domestic or-
ders and in the conceptions of some jurists. This formula was automatically
followed in a major reference in last week's documents of the World Sum-
mit for Social Development.

During the drafting of resolutions, we meticulously repeat, as holy writ,
language which was previously "agreed". Delegations wishing to update lan-
guage are strongly opposed. Similarly, there is a "moving train" approach, as
we progress through a series of preparatory conferences. Many delegations
seek to hold negotiators to language agreed at earlier stages during the nego-
tiations. Often, this is because of the need to maximize negotiational econo-

mies, especially during the gap between the last preparatory meeting and the
final formal conference or summit. Yet, this could contribute to failure to
make provision for the truth.

B. The Department of Public Information as International

Law Teacher

In these circumstances, the validity and authoritativeness of proposed

norms derivable from United Nations resolutions and documents might

also be impaired. This could be aggravated if the Department of Public In-
formation of the Secretariat fails to induce out of the materials it produces

or reproduces the maximum normative projection. This loss would be
heightened if, despite the normative dynamism of the United Nations, some

of the Department's personnel were to become insensitive to the title of this
Congress.
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C. Managing Conflict: The Security Council and Pedagogy

It has recently been suggested 2 1 that, in order to better manage international
security, the Security Council should aggressively utilize the international
media, preventatively and to complement or substitute for coercive enforce-
ment measures. This could become a remarkable and cost-efficient weapon
in the quest for global peace and security And it would be a vivid example
of popular pedagogy in the service of utilizing international law as a language
for international relations.

D. The Secretary-General as Master Professor

The Secretary-General is perhaps comparable to the Catholic Pope. He is
best equipped to inspire and enlighten the global masses in the quest for
peace and justice, also using popular pedagogy. During the general debate at
the forty-ninth session of the General Assembly, the Minister for Foreign Af-
fairs and Economic Development of Belize suggested that:

"Above all, the United Nations must learn to speak to ... the
peoples of the world. In the ongoing efforts to rearticulate, rein-
form and reinforce the vision of the Charter's framers, we can even
envisage our Chief Executive going on camera on popular talk
shows, teaching new constituencies about what is after all their or-
ganization. He should continue to find bully pulpits in the global
electronic information meeting-place . . ."(A/49/PV.28, p. 7).

By so doing, the Organization will more effectively communicate, hope-
fully using the language of international law. Through the rapport and the
alliances it thereby develops with informed publics, it might overcome the
parsimony of national parliaments in times of budgetary austerity.

IV. INTERNATIONAL LAW IN THE TWENTY-FIRST CENTURY

Everything said so far is related to our shared aspiration for a more effective
body of international law as a language of international relations. Finally,
some thoughts on that subject.

21 See Keith Spicer, "Propaganda for peace", The New York Times, 10 December 1994, Op-

Ed page.
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A. Spanning and Unifying the Globe

In this new world of cyberspatial communications, it is natural to expect in-

ternational law and other communication to be increasingly globalized. Al-

ready, large libraries are available on-line. This will facilitate individual

researchers, practitioners, tertiary and professional institutions and, eventu-
ally, teachers at secondary and even primary levels, where it is most necessary

that international law be immediately taught. Nevertheless, we will have to

examine the issue of democracy, since the benefits of such technologies fail
to reach most persons.

Language and democracy are closely related. Yet, there have been sug-
gestions that perhaps a half or less than the six languages of the United Na-
tions should be used for certain exercises, e.g., a conference of the parties to
a technical treaty. These suggestions have been energetically rejected by ad-
versely affected Members. Nevertheless, financial austerity is unavoidable.
Hence we will have to study this question, along with all other cost-cutting
ideas.

B. Ideology and Ethnicity in a Non-polar World

Here I wish to mention several additional consequences, in the present con-
text, of the non-polarity of the post-cold war world.

1. A New Paradigm of Rights

First, I want to describe a few of the components of that new paradigm of
human and related rights which I have elsewhere described as "humanitarian
universalism". 2 2 Despite the fact that it is now deemed less than successful,
the United Nations involvement in the intervention in Somalia squarely
highlights arguments in favour of humanitarian intervention in rare types of
cases. The now well-developed monitoring and reporting system of rappor-
teurs and treaty committees is another component. So is the growing appre-
ciation of the status of rights and entitlements to a clean environment, health

care, shelter and national self-determination.

These are closely related to the right to development (see General As-
sembly resolution 41/128, annex), a composite individual and collective
right. Many of these extend a trail, first blazed in the Fourth Freedom and

the Atlantic Charter's Freedom from Want, which has now taken vital form

and substance in the Declaration and Programme of Action of the World

22 See Laing, "The contribution of the Atlantic Charter to human rights law and human-

itarian universalism", loc. cit.
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Summit for Social Development. All these rights and accompanying obliga-
tions are now acknowledged to be integrally related.

There have been various initiatives for strengthening human rights.
These include the Declaration and Programme of Action of the 1993 World
Conference on Human Rights at Vienna. Finally, the High Commissioner
for Human Rights is a mechanism that, in time, might be utilized as a dis-
creet method of ensuring accountability. However, much work still needs to

be done to ensure that the paradigm, as practised, is transparent, fair and
non-selective.

2. Ideology and Ethnicity

Non-polarity suggests that international law in the coming years will not be

as ideologically charged as during this century. In fact, the recent decline of
the ideological dimension has started to unshackle international society from
the incubus of the doctrine of sovereignty. More than any other factor, this
has been responsible for the emergence of the new paradigm of rights. Some-
what surprisingly, this poses extraordinary challenges, especially for large
States. It also offers vast and beneficial opportunities for all. Legal scholars
must now devise new methods of pedagogy and research.

However, the de-emphasis of ideology has been accompanied by the re-

emergence of the baneful phenomenon of ethnicity and related rivalries,
prejudices and hatred fueled by perceptions of distinctions between peoples.
There are signs of these maladies in otherwise enlightened chanceries, acad-
emies and agencies for funding research. This, sadly, perpetuates ethnocen-

tric perspectives of international relations in the media, public perception
and elsewhere. Clearly, international legal scholars must ceaselessly search,
humbly and honestly, for ways of improving our pedagogy to bring to all

peoples the harmony, satisfaction and peace to which, as living beings, we are
entitled.



LA PROMOTION DU DROIT INTERNATIONAL

PAR LA VOlE DE LA RECHERCHE ET DES

NOUVELLES M1 THODES D'ENSEIGNEMENT

Mohamed Bennani*

Depuis 1945, le droit international connait des transformations importan-
tes. Celles-ci sont dues en grande partie aux mutations que connait la sociktd
spdcifique que ce droit est censd rdgir, savoir la soci~t6 internationale.

Ces transformations sont aussi importantes parce qu'elles touchent tant
i la qualit6 de ses destinataires qu' son domaine d'application et sa sphere
d'intervention.

En effet, le nombre d'ltats membres de la socidtd internationale n'a pas
cess6 d'augmenter, mais aussi de se diversifier et de subir des mutations.

La socidtd internationale qui donne naissance au ddbut du sicle aux or-
ganisations internationales a vu celles-ci renforcer leur place et prendre de
l'ampleur en accroissant leurs activitds.

Mieux encore, l'ordre juridique international laisse de plus en plus place
i de nouvelles entitds promues progressivement au rang de sujets ou de des-
tinataires du droit international.

Par ailleurs, le domaine d'intervention du droit international s'est aussi
considdrablement ddvelopp6. Celui-ci s'est, en effet, 6tendu d'abord des
probkmes qui rekvent du travail, de la sant6, de la culture ou des droits de
l'homme; mais il touche, comme on le sait, des secteurs qui rekvent i la fois
de l'environnement ou de la mdtdorologie, du ddsarmenent ou du ddvelop-
pement, de l'6conomie ou des finances, de l'investissement et du commerce
- pour ne citer que ces domaines.

Devant ces transformations importantes, comment doit r~agir le juriste
i l'aube du )WX e sicle ? Comment doit rdagir le juriste et, en particulier,

* Doyen de la Facult6 des sciences juridiques, 6conomiques et sociales de Casablanca, Casa-
blanca, Maroc.
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celui qui a pour mission de transmettre les connaissances ? Comment devra
rdagir celui qui doit veiller l'affermissement des principes fondamentaux du

droit international, celui qui doit veiller aussi au ddveloppement et i la pro-
motion de la recherche, pour que le droit international soit la veille du XXI e

si&ce l'idiome, c'est- -dire le langage des relations internationales ?

Devant la complexit6 des probkmes qu'affronte le p dagogue ou le cher-
cheur, la mission devient de plus en plus difficile, dans la mesure ohi il y a lieu
de rdpondre k une srie d'interrogations :

" Faut-il rompre avec les mdthodes d'approche classiques du droit interna-

tional, c'est- -dire celles qui mettent en exergue le r6le de l'ltat souverain ?
* Faut-il proposer d'autres mdthodes d'approche, qui tiennent davantage

compte des nouvelles transformations de la socit internationale et du
droit qui la rdgit ?

" Faut-il concevoir que l'enseignement des principes de base du droit
international, l'initiation k la rdflexion, la critique et la recherche soient
inculqu~es diffdrents stades de l'Mducation ou de la formation ?

Nous pensons, pour rdpondre k ces interrogations, que toute m~thode

d'approche saine est celle qui ne sera ni statique, ni descriptive ou positiviste,
mais qui se veut rdaliste, tenant compte de l'adquation qui doit exister entre
la norme et la rdalit6.

Partant de ces considerations, nous nous proposons de nous demander,
comment on peut envisager une promotion du droit international en consi-

ddrant comme fondement :

" D'une part, le caract~re de plus en plus diversifi6 de ses destinataires,
ouvrant par l m~me de nouvelles voies pour la recherche; et

" D'autre part, l'extension du domaine d'application de celui-ci k de nou-
velles categories juridiques, ce qui permet d'arguer avec de nouvelles
pistes pour la rdflexion sur le devenir du droit international.

I. L'APPROCHE FONDIIE SUR LE CARACTRE DIVERSIFII

DES DESTINATAIRES DU DROIT INTERNATIONAL

Toute nouvelle analyse de la socikt6 internationale actuelle devrait nous per-

mettre de rompre avec les mdthodes d'approche classiques et orienter les re-

cherches vers de nouveaux objectifs.

Cette d~marche se justifie par le fait que dans la socit6 internationale
d'aujourd'hui l'ltat n'est plus k m~me d'Etre le sujet exclusif, car c6t6 de lui

de nouvelles entitds 6mergent.
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Mieux encore, cette ddmarche se justifie par le fait que, en tant que sujet

originaire, l'ltat a pu subir des transformations, cependant que le caractre

de plus en plus complexe de ces nouvelles entitds rejaillissait sur toute d6mar-
che dans le domaine de la recherche.

La promotion du droit du fait des transformations de la notion d'etat

Pendant longtemps, '11tat est considdr6 comme le sujet exclusif du droit in-
ternational. Existant sous sa forme moderne depuis le XVIe sicle, l' tat a vu
ses dl1ments constitutifs se renforcer au fll de l'6volution, sur la base des dif-
f~rentes approches de la souverainetd 1.

Soumis pendant longtemps en raison de leur caract~re homog~ne
l'unicitd de droit applicable, les tats ont vu, sous l'impulsion de certains fac-
teurs, leur nombre augmenter et leurs qualit~s se transformer en diffdrentes
categories.

En effet la proliferation des Ltats est - sans nul doute - l'un des ph6-
nomnes les plus marquants de ces 50 derni~res anndes. Existant en nombre
limit6 au ddbut du sicle (lors des confdrences de la paix de La Haye, notam-
ment en 1889 et 1907), ils ne sont qu'au nombre de 51 en 1945, lors de
l'adoption de la Charte de San Francisco, de 80 au lendemain des anndes 60
avec la ddcolonisation pour atteindre 160 vets la fin de la ddcennie 70, et 185
Ltats Membres de I'ONU en 1994.

Cette prolifdration, qui a eu cours durant les dernikres ddcennies autour
du concept d'etat-nation, s'oriente aujourd'hui vers une double direction.

En effet, alors que l'Itat-nation qui fRit la base de la socidtd interdtati-
que et du droit international du X1X e sicle tend disparaitre en Occident
et se fondre dans un cadre beaucoup plus large qui est celui de l'Itat fdddral,
ou d'ensembles 6conomiques ayant un caract~re supranational 2, il n'en est
pas de mme ailleurs.

C'est ainsi qu'avec la dislocation du bloc Est, les ensembles plurinatio-
naux comme l'ex-URSS et multicommunautaires comme l'ancienne Yougo-
slavie ou l'ex-Tchdcoslovaquie dclatent en 1tats-nations 3.

Dans les pays en ddveloppement et Lrats nouvellement inddpendants,
bien que le concept d'tats-nations ait pu 8tre au centre de leurs revendica-
tions inddpendantes, c'est le plus souvent vets une sorte v d'implosion o de

R J. Dupuy, , La crise du droit international o, Le monde actuel, Collectif 1970, p. 150
168; A. Truyol Serra, , Souverainet6 et philosophie du droit ,,, Archives (1990), p. 313 326;
M. Virally, o Avatars et pdrennit de l'idde de souverainete ,, Les relations internationales dans un
monde en mutation, IUMEI Sijthoff (1979), p. 179 k 195.

2 D. Carreau, Droit international, Pedone, Paris (1994), p. 30 et suiv.
3 G. Guillaume, Les grandes crises internationales et le droit, 6ditions Points Essais (1994).
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l'intdrieur, ou une forme de (, balkanisations o, sous l'effet du tribalisme ou
des ethnies, que se destine le sort de nombreux ltats nouveaux4 .

Le nombre d'tats ayant ainsi augment6 depuis 1960 avec le mouve-
ment de ddcolonisation et depuis 1990 avec la dislocation du bloc Est, le
droit international ne doit-il pas s'adapter au caractre h~tdrog~ne de la so-
ciet6 internationale actuelle ? Il doit en tout cas tenir compte des diff~rentes
aspirations des L]tats et groupements d'tats et s'atteler i r~soudre les probli-
mes nouveaux que la socidt6 internationale pose. En cela, il y a certainement
une promotion du droit international et un nouveau champ d'orientation de
la recherche.

Jusqu'au debut du XXe sicle, l'unicit6 et l'homogn6it6 des ltats taient
des traits dominants, alors que le droit international classique ne comptait
qu'avec un nombre limits d'ltats, ayant un fond civilisationnel commun et
exceptionnellement avec des entitds considdr~es comme semi-civilises 5 .

Depuis la rvolution d'octobre 1917, une remise en cause de cette uni-
cit6 s'opre, et plus tard au lendemain de 1945 et avec le mouvement de d6-
colonisation le caract~re hdtdrog~ne de la soci~t6 internationale va dominer.

Il ressort de cette approche, et c'est l un nouveau champ pour la recher-
che, trois conceptions diffdrentes de la notion d'etat, bien qu'aucune remise
en cause des fondements classiques de celui-ci (n~cessit6 d'un territoire, une
population et organisation politique ind~pendante) n'ait pu 8tre enregistre.
I s'agit de l'ltat national, l' tat socialiste et celui en ddveloppement.

Malgr6 tout, le droit international actuel se trouve 8tre confront6 h trois
categories de probl~mes tant au niveau politique, iddologique ou 6conomique.

Une nouvelle approche s'impose ainsi dans ces trois directions.
Au plan politique, la souverainet6 d'une catdgorie d'ltats apparait da-

vantage comme un mythe que comme une r~alit6.
Cela est apparent pour les ttats nouveaux, ayant des assises nonchalan-

tes cause des fronti~res nationales mal d~finies ou contestes, cause du
manque d'unit6 de la population souvent cartele entre plusieurs territoires,
ou des administrations exerqant un contr6le plus thdorique que nominal.
Ihistoire rdcente, pour ne citer que les exemples du Rwanda ou de la Soma-
lie, le montre bien aisdment.

Ainsi depuis 1945, divers types de conflits armds de caract~re inter-
6tatique, sous forme de guerre civile, d'inddpendance ou de secession, ont vu
le jour6 .

4 Pierre Biarnes, L'Aftique auxAfricains, A. Colin (1980).
5 M. Bedjaoui, Le droit international: bilan etperspectives, Collectif UNESCO, Pedone

(1991), notamment l'introduction g~ndrale, p. 1 18.
6 Carreau, op. cit., et Biarnes, op. cit., p. 75 91.
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Le caractre h~tirogne s'est aussi amplifid par le fait que les t-tats adop-

tent des rigimes politiques relevant de conceptions et de philosophies le plus

souvent opposes.
Au conservatisme ou libralisme du XIXCe si&le ont succddd des concep-

tions r~volutionnaires cherchant repandre les syst~mes nouvellement 6ta-

blis, ou mettant en exergue certaines philosophies ou conceptions de
caract~re extrdmiste7 .

Il y a ainsi une interaction entre le syst~me politique interne et la soci&
internationale, le droit international devant s'accommoder de toute situation
nouvelle, donnant par exemple naissance durant la pdriode de la guerre froide
ii v un droit de la coexistance pacifique , et depuis quelque temps toutes les
nouvelles approches fond~es sur les notions d'ingdrence, d'intervention hu-
manitaire ou autre8.

Faisant irruption sur la scene internationale, certaines iddologies tentent
de remettre en cause les valeurs ddveloppdes au XIXe si&le; de nouvelles ap-
proches cherchent i redonner de l'importance aux philosophies fonddes sur
un syst~me de valeurs religieuses9 , alors que d'autres tentent de remettre en
cause les fondements de certaines conceptions dconomiques.

Au plan 6conomique des oppositions majeures ont secoud fortement le
monde contemporain et ont souvent donn6 lieu i des nouvelles approches du
droit international.

Outre l'opposition classique qui a domind la pdriode de la guerre froide,
engendrant une concurrence marqude sur l'organisation sociale et 6conomi-
que de l'tat, c'est surtout le clivage qui oppose le monde depuis la Confd-
rence de Bandung, et qui semble r~partir les Pitats entre riches et pauvres, qui

pose le plus de probkmes.
En effet, l'dcart grandissant entre pays industrialisds et pays en ddvelop-

pement a fait que l'on a pu s'accommoder, durant la ddcennie 70, de reven-
dications fonddes sur la notion de nouvel ordre 6conomique international.

Ces oppositions, ayant leur prolongement dans les organes d'organisations
internationales, ont fait aussi, qu'un dbat important se soit instaurd. Celui-ci
touchait la question de la distribution des richesses l'dchelle mondiale cer-

tes, mais aussi celle de la remise en cause du droit international classique. Ce-
lui-ci doit en effet, et c'est l encore le terrain d'dlection d'une nouvelle

approche, se transformer pour devenir selon certains un droit international
6conomique et, selon d'autres, un droit international du ddveloppement 1° .

7 Notamment l'exemple des crises qui ont secou6 Ic continent africain, asiatique et latino-
am~ricain durant les 30 dernidres annes.

8 Biarnes, op. cit.
9 Carreau, op. cit.
10 Carreau, op. cit.
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Malgrd tout, les l8tats restent de plus en plus ddpendants, du fait de la
croissance considdrable du commerce international, de la ddpendance i

l'dgard des dchanges internationaux, ou de l'accroissement marqud des inves-

tissements privds internationaux1 1

Cette situation n'a pas manqud d'accroitre l'intdgration dconomique in-

ternationale. Elle a amend en tous cas les tats ddpendants appuyer, au sein
des organisations internationales, davantage l'dlaboration des r~gles du droit
international dans le domaine dconomique 12 .

La promotion du droit du fait de l'imergence de nouvelles categories

de destinataires

Face donc la promotion du droit international du fait des transformations
affectant la notion d'ltat, celui-ci subit d'autres mutations en raison de
l'dmergence de nouvelles catdgories d'entitds.

Ainsi organisations intergouvernementales et organisations nongouver-
nementales, organismes publics et personnes privdes, sont autant de catdgo-

ries ayant pris place par devant la scene internationale. Elles tentent avec
succ~s pour les unes, et difficultd pour les autres, d'6tre hissdes au rang de su-
jet de la socidtd internationale.

Si les organisations interdtatiques sont le fait des Ltats, parce que crdes

en vertu de leur volontd, en vue de r~glementer des activitds qui rel~vent de
l'intdr~t commun, les organisations non-gouvernementales sont des entitds
qui dchappent quant leur crdation la volontd de ces derniers1 3 .

Certes les organisations internationales constituent le premier sujet dd-

rivd de la socidtd internationale. En effet, eles ont dtd institudes t l'origine

par les P-tats travers l'exemple des premieres commissions fluviales du XDCe

sicle, ou par les unions administratives qui suivirent, et le processus de leur
crdation s'est renforcd durant l'entre-deux-guerres et s'est accldrd depuis

1945.

ltant directement le fait des ltats, mais aussi de manikre indirecte le fait

d'organisations mres14 , ces entitds sont actuellement un phdnom~ne univer-

sel mais aussi rdgional.

11 P. B. Maurau, , La participation du tiers monde i '6laboration du droit international
LGDJY 1983), p. 87 et suiv.12 Ph. M. Defarges, , Les relations internationales dans le monde d'aujourd'hui entre glo-

balisations et fragmentations ,,, 6ditions STH (1992), notamment le chapitre III relatif/ rexplo-
sion du Sud.

13 j. M. Dufour, - Les organisations intergouvernementales et organisations nongouverne-

mentales : rdflexion sur l'avenir P, L'avenir des organisations internationales, Collectif publication
de rINEDIR, Economica (1984).

14 Ph. Bretton, ,, La transformation de l'ONUDI en institution sp6cialis~e des Nations
Unies o, Annuairefranfais de droit international (1979), p. 567 1578.
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En effet, si autour des Nations Unies gravite le r~seau le plus organis6

des relations internationales, avec l'ensemble des institutions sp~cialis~es, au

plan regional - pullulent , de nombreuses organisations de caract~re politi-

que technique, dconomique, culturel ou social, alors que dans certains con-

tinents les unes ont une vocation intdgrationniste, cependant que les autres

s'accommodent tant bien que mal de la souplesse de leur catdgorie originaire.

It existe aujourd'hui pros de 360 organisations internationales, avec les

derni~res en date, i savoir l'Organisation mondiale du commerce et l'Orga-
nisation pour l'interdiction des armes chimiques.

Hiss&e au rang de sujet de la socidtd internationale, cette nouvelle catd-

gorie de su et de droit international couvre le spectre de toutes les activitds
humaines 15

Cette catdgorie d'entit6s prdsente en tout cas un int6ret considdrable
pour le droit international et sa promotion. Car, crddes pour gdrer des
((services publics ,, internationaux, ou pour rdglementer des activits (, d'intdr~t
commun ,, elles ont progressivement acquis une personnalitd juridique pro-
pre, et deviennent inddpendantes des Ltats raison de leurs propres ressour-
ces. Elles se ddtachent par li m~me des entitds qui les crdent en acqudrant leur
propre autonomie.

Du fait de cette 6volution, les organisations intergouvernementales de-
viennent elles-m~mes - et c'est l un autre axe pour la recherche et la rdflexion
- ,, source autonome du droit ,. Dans cette mesure, elles contribuent tra-
vers leurs activits i un ddveloppement considdrable de celui-ci.

En effet, i travers leur pouvoir qualifid parfois de , quasi-Idgislatif,
elles sont parties prenantes i la promotion du droit international actuel.
Mais, comme les organisations non-gouvernementales, elles demeurent sou-
mises celui-ci, donc une part de la volontd des ltats16.

Les organisations non-gouvernementales, quant elles, ont pu acqudrir,
i leur tour, une place importante dans la socidt6 internationale actuelle.

Les ddfinitions donn6es pour les approcher sont souvent trop gdndrales,
car par leur dimension, structure et influence, elles embrassent des activitds
variables. Celles-ci vont du sport aux problmes humanitaires, en passant par
les questions culturelles ou religieuses, voire les problmes de 'environne-
ment 17 .

15 M. Bettati et P. M. Dupuy, , Les organisations et le droit international ,,, Economica, Pa-

ris, 1986; SFDI, Les organisations internationales contemporaines : crise, mutations, developpe-
ment, Colloque de Strasbourg, Pedone (1988).

16 A. Plantley, . Principes et ddveloppement du processus international de ddcisions ,,
Collectif de I'INEDIR, op. cit., p. 25 1 49.

17 Bettati et Dupuy, op. cit.; M. 0. Wiedvekher, v La Convention europdenn pour la re-
connaissance de la personnalit juridique des organisations nongouvernementales m, Annuaire
franrais de droit international (1987), p. 749 t 761.
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Elles constituent donc davantage des ,, groupes de pression , de caract~re
international, des ( forces transnationales )), plut6t que des sujets de droit in-
ternational. Elles ont en tout cas des preoccupations qui rdpondent le plus

souvent k la notion . d'opinion publique internationale o.

Les l-tats prennent souvent acte de leur existence avec des positions dif-
fdrentes selon les domaines d'activit~s. Ils affichent ainsi une mdfiance h leur
dgard, lorsque cette nouvelle catdgorie <( d'intervenant ,) empite sur des acti-
vitds considdrdes comme relevant de la politique exclusive de l'~tat.

Soumises au droit national, non apprdhend~es directement par le droit

international classique, ce sont les organisations intergouvernementales
qui leur r~servent un debut ,, d'officialisation ,,. Ainsi avec la qualit6 d'obser-
vateur qui leur est accordde par certaines d'entre elles, les organisations non-

gouvernementales accident k l'ordre juridique international de mani~re
parcellaire ,,.

Ceci est d'autant plus important pour la promotion du droit internatio-
nal, que certaines institutions du genre peuvent selon une certaine approche
du droit international disposer du domaine professionnel d'un , droit
normatif )18

Les organismes publics et les personnes privdes sont aussi des entitds ju-
ridiques qui tentent de bdndficier de l'extension du domaine d'action du
droit international.

Concernant la premiere catdgorie on rekve de plus en plus que sur le
plan interne de nombreux 6tablissements publics nationaux peuvent entrete-
nir des ,, relations ), de caract~re international.

Il en est ainsi de certains organismes dconomiques et commerciaux, de
certaines collectivitds locales ddcentralisdes relevant du f~dralisme, voire de
certaines villes, appelds tous i adopter des conventions, des accords ou des
ententes19 .

Les destinataires du droit international de cette nouvelle cat~gorie, ou
ces nouveaux acteurs, posent des probkmes pour le droit international, car

ces entitds n'ont jamais t6 considres par celui-ci comme . sujets possibles ,
alors qu'aujourd'hui une nouvelle approche tendrait i les hisser au rang d'en-

titds ayant competence spdcialise 20.
N'est-ce pas 1k, encore une fois, un domaine pouvant faire l'objet de re-

cherches comme cela est le cas pour les 6tablissements publics internationaux?

En effet, les organismes publics internationaux peuvent 8tre appr~hen-

dds quant k eux comme 6tant des ,, sujets d~riv~s ,) du droit international. Ces

18 A. Plantley, ibid., et des cas de I'IATA.
19 P Weil, , Probkrmes relatifs aux contrats passs entre ltats et particulirs *, RCADI

(1 9 7 6 lbvol. II, p. 150 1 174.
E Attar, Le droit internationalpublic, ordre et chaos (1994), p. 55 et suiv.
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organismes voient en effet le jour par la volont6 des ttats, suite ii la conclu-

sion d'un u accord constitutif ).

Il en est ainsi parce que ces entits girent des v int&s communs ,,

plusieurs ttats, reprenant par 1 m~me la notion de ,, service public , trans-

posde du droit interne2 1 .
Aujourd'hui, la formule connaIt un large succis parce que le statut de ces

tablissements est encore discut6. Car si pour les uns leur domaine d'activitd
relive essentiellement du droit international, pour d'autres i releverait pour
partie de l'ordre juridique interne2 2 . Voili donc 1 encore un domaine pou-
vant faire objet de recherche, malgr6 le fait que ces organismes constituent,
quant k leur regime juridique, des acteurs de la socidt6 internationale, ou du
moins des , sujets partiels - contribuant ainsi k la promotion du droit inter-
national.

Quant aux personnes privdes, alors que le droit des gens leur fait tradi-
tionnellement place, le droit international classique les a souvent ignor6, par-
ce que hostile i l'individu considdr6 comme un objet du droit.

Avec l'dvolution cependant, et k travers le cas des ,, minorits protdgdes ,

une briche est ouverte, dans la mesure oh certains individus accident i la sc-
ne internationale des lendemains de 191923, avec le droit k se faire prdvaloir
devant les ttats nationaux ou certaines juridictions spdcialisdes.

Cette tendance qui va en s'affermissant dans le cadre de la protection des
travailleurs, dans certains de leurs droits, k travers les conventions de l'Orga-
nisation internationale du Travail, sera encore plus ddveloppde, au lendemain
de 1945, dans le cadre d'organismes rdgionaux. Il s'agit de ceux dtablis pour
la protection des droits de l'homme en Europe, par exemple2 4 .

Aujourd'hui, on s'intdresse davantage k tous les aspects de la vie de l'in-
dividu, tant 1 travers la protection de ses droits civils et politiques, culturels
et sociaux, qu'l travers sa sant6, son travail, sa culture, ses loisirs, son envi-
ronnement ou sa vieillesse.

Bien que cette approche ait pu ddvelopper des dl1ments en faveur de la
promotion du droit international, les ddveloppements les plus spectaculaires
seront le fait de la pression des puissances 6conomiques que sont les socidtds
multinationales.

Celles-ci vont en effet devenir de maniire progressive des acteurs essen-
tiels de la socidtd internationale actuelle. Elles concourent i leur tour l Ia pro-
motion du droit international, dans la mesure oii elles sont appeldes k passer

21 H. T Adam, a Les 6tablissements publics internationaux *, LGDJ (1990).
22 Ibid.
23 Carreau, op. cit., p. 30.
24 Kopelmanas, . Uapplication du droit international aux socidts multinationales a,

RCADI(1976), vol. 150, p. 114.
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avec les tats des actes, pour r~gler certains dchanges internationaux, qui

malgrd leur forme de , contrat ,, n'en relkvent pas moins l'aspect d'accords in-
25terdtatiques

Ceci dtant, vu le volume de leur activitd et son caract~re diversifi6, tats
et organisations furent appelds k rdgler leur action travers l'6laboration de
((codes de conduite26 .

II. L'APPROCHE FONDIE SUR LE CARACTRE EXTENSIF

DU DOMAINE D'APPLICATION DU DROIT INTERNATIONAL

Alors que le droit international classique ne se prdoccupait que des questions
relatives la paix ou la guerre, au r~glement des diffdrends ou aux alliances,
aux privilkges et immunitds diplomatiques ... . le droit actuel s'est 6tendu

de nombreux domaines nouveaux, tant par leur nature que par leur techni-
cit6.

Ce ddveloppement considdrable amine k son tour de nouvelles mdtho-
des d'approche de la matire apprdhendde. Nous nous limiterons d'ailleurs
deux domaines prdcis, il s'agit d'une part du domaine de l'environnement et,
d'autre part, du statut de certains espaces nouvellement ouverts l'activitd
des litats.

A. La promotion du droit international du fait de son extension
i l'environnement

Lenvironnement est devenu une vdritable branche du droit international. I
se caractdrise par la jeunesse de ses r~gles et principes, par la rapiditd de son
6volution, de meme que par le caract~re spdcifique de son contenu.

Les r~gles internationales touchant au domaine de l'environnement sont
de formation rdcente. Peu de traitds ont dtd conclus avant la seconde guerre
mondiale 27 , et ce n'est qu' la fin des anndes 50 qu'un veritable droit inter-
national de 'environnement commence se ddvelopper.

La ddcennie 60 sera consacrde la ddfinition des rdgimes de responsabilit6
l'dgard des risques nouveaux, tels que ceux ddcoulant des activits nuckaires28

25 A. Fatourous, Le projet de code de conduite des socidtds multinationales )),JDI, p. 5 1
47.

26 M. Bennani, ,Le code de conduite des multinationales : aspects juridiques ,, thiques et

entreprises, perspectives maghribines, sous la direction de Driss Alaoui Lemdaghri, Ouallada Casa-
blanca(1991), p. 209 1 240.

27 Dupuy, ,, La crise du droit international ,, loc. cit.
28 A. Kiss, Le droit international de l'environnement, Pedone (1989).
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ou ceux relatifs au transport d'hydrocarbures en mer2 9 . Ccci &ait fait l'initia-

tive d'organisations internationales sp&ialis&s.

Uaccdkration ultdrieure de ce nouveau domaine du droit correspond
ainsi k une prise de conscience progressive des menaces encourues par la bios-
ph&e, souvent i la suite de catastrophes 6cologiques3 0 et des fidaux que subit
la terre, comme l'amincissement de la couche d'ozone, l'effet de serre, la d6-
forestation de I'Amazonie, la ddsertification de l'Afrique, l'immersion des d6-
chets toxiques et nucidaires dans les pays en ddveloppement.

Le droit de l'environnement a par la suite avancd pas de gdant depuis
les anndes 70. Le nombre d'instruments dpasse mille textes, alors qu'un en-
semble de recommandations, ddclarations de principes, programmes d'ac-
tions 6manent d'organismes internationaux spdcialisds. Toute cette activitd
fait qu'un contenu important vient promouvoir le droit international dans ce
domaine.

C'est t travers l'action des organisations internationales que sera mis en
exergue Ic contenu du droit de 'environnement. Celles-ci jouent un r6le ca-
pital et ont contribud, comme c'est le cas h travers la Confdrence de Stock-
holm en 1972, ou celle de Rio de Janeiro en 1992, la formulation de prin-
cipes nouveaux qui seront dans les instruments conventionnels.

Ces dclarations, savoir celles de 1972 portant sur ' l'environne-
ment humain , et celle de 1992 portant sur o 'environnement et le ddvelop-
pement o, constituent des documents politiques majeurs en raison de leur
influence sur le ddveloppement ultdrieur de ce nouveau domaine du droit
international.

C'est ainsi que certains principes dnoncds dans ces deux instruments ont
&d repris dans des conventions internationales relatives i la protection de
l'environnement, alors que d'autres ont dtd considdrds comme relevant quant
i leur portde du droit coutumier.

Eun des apports essentiels, de ce nouveau domaine du droit internatio-
nal, demeure le principe de la conciliation entre les impdratifs de protection
de 'environnement et les exigences du ddveloppement. C'est ainsi que, de-
puis la Confdrence de Rio de 1992, la protection de l'environnement et le d&
veloppement des pays pauvres sont 6troitement lids. En effet, cette
confdrence a mis en exergue et a dfi reconnaitre officiellement le concept de
,ddveloppement durable ,.

Selon ce concept - et voili encore un nouvel axe de reflexion ou d'ini-
tiation i la recherche dans le domaine de 'environnement - la protection
de 'environnement ne saurait constituer un obstacle pour le ddveloppement,

29 Conventions de Paris du 27 juillet 1960, de Bruxelles du 31 octobre 1963 et de
Vienne de 21 mai 1963.

30 Ibid.
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mais le d~veloppement ne peut-6tre durable, sans prise en compte de l'envi-

ronnement dans l'dlaboration de ses politiques. Ainsi la fusion entre protec-

tion de 'environnement et ddveloppement devient largement admise.

B. La promotion du droit international du fait de son extension i certains
espaces de caractre particulier

La promotion du droit international s'est aussi rdalisde k partir des anndes 60
par le ddveloppement de r~gles nouvelles applicables des zones qui dchap-
pent ddsormais k toute prdtention 6tatique.

Le droit international qui s'est ainsi 6tendu 'Antarctique, i l'espace at-
mosphdrique et extra-atmosphdrique, puis au fond des mers et des ocans,
ainsi que leur sous-sol, a permis partir du ddveloppement de nouvelles ap-
proches de mettre en exergue une sdrie de concepts nouveaux, tant i travers
la nature juridique de ces espaces, qu' travers le rdgime juridique applicable.

Le ddbat sur la nature juridique des espaces en question, engagi suite
aux progr~s rdalisds par les sciences et les techniques d'explorations et d'ex-
ploitations, a permis de ddgager une notion nouvelle. II s'agit du concept
,( d'humanitd > ignor6 jusque 1 par le droit international, qui ne connaissait
que l'individu selon le droit des gens et les nations, Ltats et peuples selon la
Charte des Nations Unies.

C'est ainsi que le Traitd de Washington sur 'Antarctique en , figeant - les
revendications des Ltats ( possessionnaires ,>, faisait, ds 1959, rdfdrence dans
son prdambule " l'intdr~t de rhumanit6 toute entire ,) pour cette zone31.

Les rdsolutions portant ddclarations de principes qui allaient suivre, de
m~me que les conventions relatives la rdglementation des activitds des tats
dans 1'espace atmosphdrique, extra-atmosphdrique, la lune et autres corps c6-
lestes, ont fait 6tat de la meme prdoccupation

II en est de m~me aussi des premieres rdsolutions issues des travaux du
Comitd des utilisations pacifiques du fond des mers et des ocdans au-deli des
limites de la juridiction nationale, des discussions qui ont suivi ou prcd
l'adoption de la Convention des Nations Unies sur le droit de la mer 33. Cel-
les-ci font toutes dtat de cette position pour la zone internationale du fond
des mers, des ocdans et leur sous-sol.

31 Accords de Bruxelles du 29 novembre 1969 et du 18 dcembre 1971.
32 Trait6 de I'Antarctique de d6cembre 1959, notamment le pr6ambule.
33 Trait6 sur les principes rdgissant les activitds des P-tats en mati~re d'exploration et d'uti-

lisation de I'espace extra-atmosphdrique, y compris la Lune et les autres corps c~lestes du 27 jan-
vier 1967 (r~solution 2222 (MO) de 'Assemblde gn~rale, annexe), Traitd de Washington de
1959 sur I'Antarctique et Accord sur le sauvetage des astronautes, le retour des astronautes et la
restitution des objets lancds dans l'espace extra-atmosph~rique du 22 avril 1968 (rdsolution 2345
(=OI) de l'Assemblde gdnrale, annexe).
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Comme on peut 'affirmer, la mise en exergue du concept d'humanitd

r~pondrait d&s 1959 un double objectif. Il s'agissait d'dviter, tout d'abord,
qu'une course i r'occupation ou la proclamation de souverainetd sur des es-

paces soustraits jusque 11 aux activitds des Ltats ne s'installe, la mani&e de
cc qui s'6tait pass6 au XIX e sicle au lendemain des grandes ddcouvertes et

plus tard.
Il s'agissait ensuite de soustraire ces zones i toute activit6 de nature mi-

litaire dangereuse, comme celles fonddes sur l'utilisation des armes de des-
truction massive, car comme on le rappelle, le contr6le de tout ou partic de
ces zones pouvait affecter l'dquilibre 6tabli dans le cadre du concept de stra-
tdgie de dissuasion nucldaire.

Dc cc fait, l'espace atmosphdrique et la zone du fond des mers et des
ocians vont, comme c'est le cas pour l'Antarctique, 6chapper selon la Con-
vention de 1967 et textes qui vont suivre pour l'un et la Convention sur le
droit de la met de 1982 pour l'autre, toute vellditd d'appropriation pour
tre affect~s, dans le cadre d'un syst~me de ddnucldarisation fonctionnelle,

des fins exclusivement pacifiques (en particulier les rdsolutions adoptes en
1970).

Soustraits donc la comp6tition des P-tats, soumis i la r~gle de la
<neutralisation ),, les espaces ainsi affectds i l'humanit6 toute entire sont par
consdquent soumis quant aux activit~s d'exploration et d'cxploitation un
regime d'internationalisation. Ce syst~me comprend pour les trois cspaces les
6ldments qui vont suivre.

Ces zones sont d'abord soumises au principe de la libre utilisation dgale
de tous les itats, mais aussi d'autres entitds pouvant mener des activitds
sous le contr6le du pavilion de l'tat.

L'activitd dans ces zones obdit au principe de la coopdration entre Ptats,
travers notamment la divulgation et transfert des connaissances et 1'aide et

assistance au personnel en pdril ou en ddtressc3 4.
Dans le cadre du principe de l'internationalisation, des mdcanismes in-

ternationaux approprids sont aussi envisagds par les nouvelles r~gles interna-

tionales. C'est le cas de la Commission pour l'exploitation commune des
ressources mindrales proposde par le Trait, de Wellington3 5 ou de divers rd-
seaux mis en place pour 'exploitation de 1'espace par satellite3 6 . C'est aussi le

34 P. Boniface, - Les sources du ddsarmement -, Economica (1989); M. Bennani, a La d6-
militarisation du fond des mers et des ocdans et leur sous-sol -. Th~se, juin 1975, serie Theses et
Mbnoires, Universit6 Hassan II, Casablanca.

35 Mercial, - La ddmilitarisation du fond des mers -, Revue gerdrale de droit international
public, Paris (1984).

36 Cf. article 143 de ia partie XI de la Convention de Montego Bay de 1982, article 2
du Traitd de Washington de 1959 sur I'Antarctique et Accord sur le sauvetage des astronautes
dans l'espace du 22 avril 1968.
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cas de l'engagement entrepris par les 1ltats, dans le cadre de la Convention de

1979 sur le regime de la lune, d'6tablir (( un regime international et des pro-
cddures approprides pour l'exploitation des ressources naturelles , de celle-ci.

Enfin, la Zone internationale du fond des mers et des ocdans n'a pas
dchappd i cette tendance, vu les dispositions figurant dans la partie XI de la

Convention de Montego Bay. Celles-ci touchent, comme on le sait, au statut

et aux r~gles de fonctionnement de l'Autoritd internationale des fonds ma-
rins, laquelle sera confide la gestion des ressources de la Zone considdrde
comme '( un patrimoine de I'humanitd .37.

De ces mdcanismes internationaux approprids on rekve un 6ldment

nouveau dans la promotion du droit international pouvant faire l'objet de re-
cherche et de reflexion. A travers, en effet, l'exemple de l'Autorit6 internatio-
nale des fonds marins, va-t-on assister l'av~nement de la premiere
organisation internationale flanqude d'un territoire ?

Comme on l'a perqu travers les ddveloppements qui ont prdcdd, le
droit international actuel s'est compldtement transformd par rapport k sa si-
tuation du XIXe et ddbut du Xe sicle.

De nombreuses r~gles nouvelles ont dtd dtablies pour rigir les nouvelles
donndes de la socidtd internationale actuelle et pour assurer par l6 mEme une
promotion du droit international.

Le juriste, 'enseignant ou le chercheur a encore un terrain favorable, un

champ propice h 'investigation, la reflexion et les constructions doctrinales.
Parmi les questions qui continueront faire l'objet d'une large prdoccu-

pation, deux demeurent pendantes :

• Ces r~gles nouvelles issues la plupart du temps du ddveloppement pro-
gressif du droit international et des mdthodes d'encouragement de la
promotion de celui-ci, tel que cela figure dans le texte de rArticle 13 de
la Charte, auront-elles les caractdristiques de normes , quasi-dgislatives
... ", en raison de la procddure d'dlaboration k laquelle elles obdissent ?

" Faudra-t-il chaque fois attendre ddmesurdment que soient remplies les

conditions traditionnelles de la mise en application des r~gles interna-
tionales, chose qui ne cadre plus avec l'6volution rapide de la socidt6

internationale, donc avec la promotion du droit international ?

Par ailleurs, travers son ouverture i des entitds autres que les ltats, le
droit international, d'origine essentiellement interdtatique, est-il en mesure

de se transformer en droit transnational pour suivre cette 6volution rapide de

la socit6 qu'il est censd rdgir au )Xe sicle ?

37 Ph. Kahn, , Lexploitation commerciale de l'espace -, LITEC (1992).
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Ce serait lU, la seule approche susceptible d'intdgrer les nouvelles cat~go-
ries d'entitds que le droit international inter~tatique apprdhende depuis
peu, alors que cette tendance ira en s'acclkrant avec le concept dit de
((mondialisation 38.

38 R. J. Dupuy, La notion de patrimoine commun de 'humanit6 appliqu& aux fonds

matins *, Milanges Coliard (1984), p. 197 i 205.



UNIVERSAL APPROACH TO THE TEACHING
OF INTERNATIONAL LAW

Wang Tieya*

Fifty-five years of teaching lead me to a conclusion that the primary task of
an international law teacher is to propagate a universal international law.
Universal international law is not yet a reality, but it is a goal which is ap-
proaching realization and it has to be realized. Efforts have to be made in the
teaching of international law to make international law really universal.

It is commonly admitted that modern international law has its origin in
Western European Christian civilization during the sixteenth and seven-
teenth centuries. The Peace of Westphalia of 1648, when nation-States
emerged, can be marked as the beginning of modern international law,
though there were before it some teachings and practices which implied some
ideas of international law. It is, however, after 1648 that the so-called family
of Western Europe was formed and international law grew up among the old
Christian States of Western Europe, a law sometimes called "European pub-
lic law".

The fact that Western Europe was the cradle of modern international
law does not exclude, however, the possibility of finding some traces of in-
ternational law in other parts of the world. Even in antiquity, they have been
recorded in history. In China, for instance, during the periods of Spring and
Autumn (722-476BC) and Warring States (476-221 BC), when the King be-
came weak while vassal states (or principalities) became more and more
independent, mutual relations among those vassal states flourished and prac-
tices and usages emerged in response to their need to conduct intercourse
concerning establishment of diplomatic relations, interchange of embassies,
conclusion of treaties, convening of conferences, waging of wars and so forth.
These have been said to be analogous to international law.

* President of the Chinese Society of International Law, Beijing, China.
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It has been said that it is China, India, Egypt and other ancient Eastern

States which should be considered the birthplace of international law. This

view is too extreme. So far as China is concerned, it should be said that as the
periods of Spring and Autumn and Warring States came to an end in 221 BC,
when the whole country was unified under the rule of the Qin Emperor,
there was no longer room for the former interstate practices and usages.
There could be no connections between these practices and usages and mod-
ern international law. Generally speaking, no legacy of international law was
bequeathed to us from other parts in the ancient world. The international
law we know today does not discernibly derive from any precepts that origi-
nated in those practices and usages.

This does not mean that the study of the so-called historical types of in-
ternational law is of no significance. The study would bring a considerable
body of knowledge which should tend to broaden intellectual horizons of in-
ternational lawyers and, if a part of teaching could be devoted to it, interna-
tional lawyers would know how to accommodate international law in a
multicultural setting and it would stimulate the spirit of universalism in the

present-day teaching of international law.

From the sixteenth and seventeenth centuries, when modern interna-
tional law came into existence, Eurocentrism dominated for nearly three
centuries. However, international law was created in the soil of western

Europe, where an exclusive club of Christian States was formed. It is inter-
national only in that it governed the relations among the members of the
club, which considered themselves "civilized", whereas it did not apply to
those States which were outside the club and which were stigmatized as
"barbarous" or "uncivilized". Practically, the law is designed simply for the
use and benefits of its founders. It is international in a limited sense but is
in no way universal.

Such international law did, however, make some progress during the
three centuries after 1648. With the achievements in commerce, religion,
communications and intellectual development, States in western Europe had
more contacts with States in other parts of the world. The extension of these
contacts gave rise to the geographical expansion of the European system of
international law to include former colonies of European States in America,
Africa and Asia and also to include some non-Christian States. What it rec-
ognized and affirmed was a right of domination. It was rightly called a colo-
nialist and imperialist law.

Turkey appeared to be an exception when the Treaty of Paris of 1856 ex-
pressly admitted it "to participate in the advantages of the public law and sys-
tem of Europe". But Turkey remained under the regime of capitulations and
was obliged to accept the restrictions on its sovereignty. Under the guise of
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treaties, a normal institution of international law, capitulations and other un-
equal treaties which sanctioned the right of conquest and colonial rule con-
stituted a legal order of subordination, forcing the victims of such rights to

surrender and obey.

Again, take China as an example: the translation of Wheaton's Elements

of International Law by an American missionary, A. P Martin, and its publi-

cation under the auspices of Tsungli Yamen, the Foreign Minister in the early

1860s, marked the beginning of the formal and systematic introduction of
modern international law into China after China was opened by the Western

Powers. China was forced to engage in five disastrous wars, and hundreds of
unequal treaties have been concluded by means of actual force or the threat

of the use of force. Thus, the traditional Chinese world order was not dis-
placed by the establishment of an international legal order of equality but by

an unequal treaty regime. The regime, which has been the object of resent-
ment and protests, was only fatally wrecked during the Second World War,
when new treaties were concluded, abolishing all special rights and privileges
that Western Powers had enjoyed in the past. It is understandable that in
China, in spite of the fact that international law is adapted as a whole in both
theory and practice, distrust of Western elements still lingers on. As Professor

Jerome Cohen, an eminent expert in Chinese law, has mentioned: "We are
still living with the consequences of the unequal treaties".

The Second World War brought radical changes in international rela-

tions which affect modern international law. Though changes already began
to appear even before the Second World War, the geographical scope of in-

ternational law being gradually expanded and the influence of non-European

States being increasingly felt, the most significant changes occurred when the
United Nations was established in 1945. A large number of former depen-
dent peoples and States attained independence and became Members of this
world Organization. The rapid progress of science and technology, making

the present world one of intensive transnational communication, business

cooperation and cultural exchange, has a great impact on contemporary in-
ternational law. In a world of interdependence, an international law is evolv-

ing which tends to be universal, the exclusive centric systems of law being
gradually eradicated. Problems like the environment, terrorism and interna-

tional trade, to mention only a few, are global problems which cannot be

solved by any one State or group of States, but only by the participation of

all States.

In this world, the differences of historical and cultural heritage and of

social and political systems do challenge the universality of international law.

But, both in theory and practice, such differences do not necessarily produce

an unbridgeable gap between the Western and non-Western attitudes
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towards international law. On the contrary, I believe that the differences, well

accommodated, can yield even more fruitful results. International law is de-
veloping from subordination to coordination and then to cooperation.

Article 9 of the Statute of the International Court of Justice provides
that "in the body as a whole the representation of the main forms of civiliza-
tion and of the principal legal systems of the world should be assured". A
similar provision appears in the statute of the International Law Commis-
sion. The implementation of the aforementioned provision makes the Court
a real world court. In the same sense, when international law itself represents
the main forms of civilization and of the principal legal systems of the world,
it becomes universal. Thus, the work of the world Court and of the Interna-
tional Law Commission should be one of main parts of the teaching of in-
ternational law.

The late Judge Manfred Lachs wrote an excellent book, The Teacher in
International Law (1982), a work of great distinction. We are most grateful
to him for giving us, with a wealth of materials and deep analysis, a brilliant
survey of what he called "the world of thought" in international law. Appar-
ently he tried to convey the picture to us as comprehensively as possible. But,
as he himself pointed out, the survey is entirely dependent on his personal
experience, so that the picture cannot be complete and universal. Thus it can
be seen that the universal approach to the teaching of international law is not
an easy task.

More significant is Judge Mohammed Bedjaoui's work. He tried to tack-
le the problem of universality from a different angle, by editing a textbook
entitled International Law: Achievements and Prospects (1991), written by
some 50 authors "selected on the basis of broad geographical coverage". It is
a truly impressive work, which would facilitate the universal approach to the
teaching of international law. It has, as the general editor professes, an inter-
national thrust and one of its distinctive features is its international, multi-
cultural and "polyphonic" nature. The national approach is to be discarded
and ethnocentrism in the teaching of international law, as Professor Jerome
Cohen mentioned in his very ably argued article, is to be countered. Judge
Bedjaoui is to be congratulated and this work can certainly be considered one
of the main contributions of the United Nations Educational, Scientific and
Cultural Organization (UNESCO) to the United Nations Decade of Inter-
national Law.

For furthering the purpose of the book, I would make two suggestions:
first, use of the book as a textbook or main reference book should be encour-
aged and it should, in particular, be translated into languages other than
English and French, so that it can be widely used in all parts of the world,
especially in the developing countries; and second, teachers' groups should
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be organized in different parts of the world, especially in developing coun-
tries, to assess the use of the book in the teaching of international law. If
experience gained from teaching warrants it, a new edition could be consid-
ered. These suggestions, if implemented, would certainly, in years to come,
promote a universal approach to the teaching of international law.

In conclusion, I should like to repeat what I said in my lecture at The
Hague Academy of International Law in 1990:

"The goal is to establish an effective universal international
law. The process may be hard and long. For the present, the task of
international lawyers is to take account of different histories and

cultures of various countries and to find out principles of law and
justice which are common to all."



LA ENSERANZA DEL DERECHO

INTERNACIONAL Y LOS RECIENTES CAMBIOS
EN LAS REALIDADES INTERNACIONALES

Hictor Gros Espiell*

I

La ensefianza del derecho internacional ptiblico, como la de toda asignatura
o materia juridica, debe set hecha atendiendo a la consideraci6n pedag6gica
de que se est! presentando une temtica jurfdica, que debe set comprendida
y aprendida como tal1 .

En el caso del derecho internacional, por sus especiales caracteristicas y
por el muy acelerado proceso de evoluci6n a que esti sometido en nuestros
das2 , es preciso ensefiar dejando perspectivas abiertas para estimular la re-
flexi6n del estudiante, para hacerle comprender que mis importante que acu-
mular conocimientos pasados es tenet el interds para continuar aprendiendo
y la capacidad para captar e integrar en los conocimientos ya adquiridos, los
nuevos aportes que resultan del proceso hist6rico y juridico. Por eso en la en-
sefianza de esta rama del derecho, quizis mis que en otras, es preciso no s6lo

H&tor Gros Espiell, "El problema del m~todo en el derecho constitucional ' Revista de

la Facultadde Derechoy Ciencias Sociales, Afio X, N* 3, Montevideo (1960); H. Gros Espiell, "La
ensefianza del derecho internacional pdblico en ia actual situaci6n de la Amdrica Latina", De Di-
plomacia e Historia, Montevideo (1989); "Informe final del Segundo Seminario sobre Ensefianza
del Derecho Internacional, Bogota, 24-28 de septiembre de 1978", Organizaci6n de los Estados
Americanos (DH/Jeg.D/4, I.II/SEDI); Anuario Juridico Interamericano (1980), OEA, Washing-
ton, D.C. (1981), p. 264; Claude Albert Colliard, Institutions internationales, 4" ed., Introduc-
tion, pigs. la 15, Dalloz, Paris (1967); Juan Carlos Puig, "La ensefianza del derecho
internacional", Doctrinas InternacionalesyAutonomia Latinoamericana, Caracas (1980); Manfred
Lachs, The Teacher in International Law: Teachings and Teaching (1984).

2 En su informe titulado "Un programa de paz", el Secretario General ha destacado el fen6-
meno, al que yo mismo me he referido en muchas ocasiones, del "ritmo acelerado de la historia
que caracteriza a esta 6poca" (A47/277-S/241 11, pirr. 85).

* Embajador del Uruguay en Francia.
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descubrir y comentar la lex lata, sino tambi6n las normas en formaci6n que
las necesidades de la comunidad internacional han comenzado a bosquejar y
modelar3 .

La presentaci6n del derecho internacional exige tener en cuenta, entre
otras caracterfsticas tipificantes, la consideraci6n que junto a la fuente con-
vencional tradicional hay que considerar los textos que resultan de la activi-
dad de las organizaciones internacionales, de los actos unilaterales de los
Estados con proyecci6n externa, de la costumbre internacional, de la juris-
prudencia, de los principios generales de derecho y de la doctrina. Y que hoy
no puede dejarse de lado la importante significaci6n internacional de las or-
ganizaciones no gubernamentales.

La ensefianza del derecho internacional no puede dejar de tener en cuen-
ta la importancia del elemento 6tico y de la moral internacional. Este elemen-
to dtico, que se manifiesta en la idea de justicia, necesariamente presente en
el derecho, en el principio de la buena fe y en el reconocimiento de la
existencia y de la necesaria aplicaci6n del jus cogens, tiene que estar incluido
en la formaci6n de los internacionalistas. El derecho internacional de hoy es
menos voluntarista, menos neutro y menos formalista que el que naci6 en
Westfalia4 .

Hoy es importante comprender que la cuesti6n de la interpretaci6n del
derecho internacional ha de ser expuesta mostrando que, en principio y con
ciertas matizaciones, todo instrumento internacional debe ser interpretado y

aplicado en el marco del conjunto del sistema juridico en vigor en el momen-
to en que la interpretaci6n se realiza 5 y que esta interpretaci6n no puede ha-
cerse en el vacfo, sino que es preciso efectuaria en funci6n de las realidades a
las que el derecho esti destinado a aplicarse6 .

II

La exposici6n del derecho internacional ptiblico debe referirse siempre a la si-

tuaci6n internacional a la que el derecho se aplica y en funci6n de la que ese
derecho existe.

Sin relacionar el derecho internacional con la ciencia de las relaciones in-
ternacionales, con la polftica internacional, con la geograffa y con la historia,

3 Mohammed Bedjaoui, 6d., Le droit international: bilan etperspectives, tome I, Intro-
duction, p. xi y xii, UNESCO, Pedone, Paris (1991).

4 Juan Antonio Carrillo Salcedo, El Derecho International en Perspectiva Histdrica, Tecnos,
Madrid (1991), pig. 179.

5 CI.J. Recueil 1971, Avis consultatif sur la Namibie.
6 Ibid., 1980, Avis consultatif, Interpretation de I'Accord du 25 mars 1951 entre

I'OMS et l'lgypte.
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toda ensefianza, adn aquella que pretenda ser estrictamente jurfdica, es in-

completa e ineficaz. No se puede comprender el derecho internacional sin co-

nocer la realidad global a la que el derecho se aplica y la interacci6n,

constante y recfproca, del "deber ser" con el "ser"7 .

III

La ensefianza del derecho internacional no puede ser encarada de una manera
estitica e invariable ni hecha, en consecuencia, de una manera igual en los di-
ferentes momentos hist6ricos.

El derecho internacional ha sufrido en el curso de su devenir cambios
transcendentes y, en especial, en los iltimos 50 afios, despuds de la entrada
en vigor de la Carta de las Naciones Unidas y del proceso politico y juridico
posterior, estos cambios han sido amplios y profundos.

El deber del que ensefia y expone el derecho internacional es mostrar, ex-
plicar y hacer comprender estos cambios y lo que hay de continuidad, de evo-
luci6n y ruptura con el pasado, mostrando el derecho de gentes en una
perspectiva hist6rica.

Es decir que es preciso analizar sus caracteres actuales y cuiles son las
diferencias con el derecho anterior a la Carta, que podrfamos denominar
globalmente derecho internacional clisico, aunque reconociendo que este
derecho, asimismo, evolucion6 profundamente desde el siglo XVI hasta la
primera mitad del siglo XX.

Es decir que hay que mostrar lo que es hoy el derecho de gentes, com-
parindolo con lo que era antes, explicando lo que es la comunidad interna-
cional actual y lo que es la realidad a la que este derecho se aplica.

Sin esta presentaci6n moderna y dinimica del derecho internacional, en
funci6n de los principios en la que se sustenta, de los prop6sitos que busca y
de los objetivos en funci6n de los cuales existe (paz, seguridad, justicia, pro-
tecci6n de los derechos humanos, desarrollo y solidaridad), el derecho
internacional ptdblico no seria mostrado en su realidad, olvidando lo que es
y, sobre todo, lo que se puede esperar que sea mafiana.

7 Luciano Tomassini, "Los estudios internacionales en America Latina'" Mundo Nuevo, Re-
vista de Estudios Latinoamericanos, Caracas (1980), Aio III, N* 8/10; Mario Amadeo, Politica
Internacional, Los Principios y los Hechos, Buenos Aires (1970), pigs. 27a 49; Suzanne Bastid,
"Histoire des relations internationales et droit international", Milanges, Pierre Renouvin, Presses
universitaires de France, Paris (1966); Cdsar Sepdilveda, El Lugar del Derecho Internacional en el
Universojuridico, Mxico (1980).
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IV

El derecho internacional ptiblico es una rama del derecho que presenta carac-
teres distintivos frente a todas las demos.

El caricter no centralizado de la actual comunidad internacional, la au-

sencia de coacci6n - en el sentido tradicional del concepto, para sancionar
la violaci6n del derecho o impedir su quebrantamiento - los elementos que
derivan de que es un derecho que regula las obligaciones y derechos de sujetos
de diferente naturaleza, pero entre los que predomina uno de ellos: el Estado,
que crea en gran parte ese derecho, pero que esti, sin embargo, sujeto a 61,
son, junto a otras muchas, cuestiones que hay que tener en cuenta al ensefiar
y presentar el derecho internacional piiblico.

Derecho basado en el principio de la igualdad soberana de los Estados y
en la proscripci6n del uso de la fuerza, salvo las excepciones que resultan, di-
recta o indirectamente, de la Carta de las Naciones Unidas, vive en un mun-
do en el que la desigualdad real de poder entre los Estados es un elemento
esencial y en el que el uso de la fuerza constituye una circunstancia no elimi-
nada totalmente, en los hechos, por la normatividad.

La descripci6n de las operaciones de mantenimiento de la paz por las
Naciones Unidas, de la asistencia humanitaria, de la contribuci6n al respeto
de los derechos humanos y los esfuerzos para introducir el progreso en el es-
fuerzo de democratizaci6n de la comunidad internacional es un elemento ne-
cesario de la ensefianza. De igual modo, la presentaci6n correcta del concepto
de soberanfa - como Ambito lfcito de competencia estatal bajo el derecho
internacional - y de la reducci6n y limitaci6n del dominio reservado, es
otro tema que no puede dejarse de lado. La soberanfa de los Estados no ha
desaparecido. El Estado contintda siendo el actor privilegiado del mundo in-
ternacional. Pero su papel se ha relativizado, la noci6n de soberanfa se ha pre-
cisado jurfdicamente y otros actores son partes de la comunidad
internacional.

El mismo hecho que la comunidad internacional haya pasado a tener
mis de 180 Estados, profundamente diferentes entre si - y no solamente en
tamafio, poblaci6n y poderfo militar y econ6mico - muestra que se ha pro-
ducido "una renovaci6n de la noci6n de Estado", como lo expres6 el Secre-
tario General de la Organizaci6n de las Naciones Unidas en su informe de
1992 a la Asamblea General sobre la labor de la Organizaci6n (A/471, pirr.
10)8.

8 Vase tambi~n Soci& fran~aise pour le droit international", ULtat souverain . I'aube du
XXIe sicle", Colloque de Nancy, Pedone, Paris (1994); Jean Charpentier, "Le phdnom~ne
6tatique travers les grandes mutations politiques contemporaines", op. cit., pigs. 11 a 38.
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Si no se presentan correctamente estos extremos, si no se muestran los

enormes cambios conceptuales producidos, en lo politico y en lo juridico, y
si no se ensefia el progreso cumplido pot la comunidad internacional 9 , pese
a todo lo que falta por recorrer, si no se expone la necesidad de un nuevo or-
den internacional, al que hay que Ilegar pese a las dificultades que ello ha de
suponer, y si no se hace referencia a la fuerza creciente de la opini6n piiblica
internacional, puede obtenerse un resultado absolutamente negativo, y en
base al desconocimiento y la errada informaci6n, provocando un nefasto pe-
simismo y una negativa desesperanza. Este puede ser el resultado de la pre-
sentaci6n formal, frfa, tradicional e inactual del derecho internacional
ptblico, en vez de la que puede y debe resultar de una docencia activa, rea-
lista, critica y polmica, que confronte con un sentido de progreso, normati-
vidad y realidad.

Para que estos objetivos puedan ser cumplidos, es siempre necesario ha-
cer el estudio de la normatividad internacional en relaci6n con los criterios
de eficacia y de efectividad1 0 .

S61o esta confrontaci6n es capaz de hacer del anilisis del derecho inter-
nacional piiblico un elemento optimista, dinimico y transformador, integra-
do con un contenido de desarrollo y progreso.

V

En el campo estrictamente pedag6gico, la ensefianza del derecho internacio-
nal pdiblico no debe ser dada exclusivamente en base a exposiciones magistrates
del profesor. Aunque la ensefianza magistral tiene un valor formativo
innegable, pierde su virtualidad si no va acompafiada de elementos partici-
pativos, de discusiones, trabajos pricticos, seminarios y debates. Todas estas
formas de ensefianza, con un adecuado uso de textos, comentarios de casos,
ejercicios de polmica y presentaci6n de temas pricticos, en funci6n de casos
concretos, deben integrarse en forma arm6nica. Sin el uso de estos procedi-
mientos y de la participaci6n activa de los estudiantes en la preparaci6n de la

9 Hoy el tan mentado nuevo orden internacional no es mis que la nueva situaci6n inter-
nacional consecuencia de los cambios profundos producidos en el mundo en lo politico y econ6-
mico (Catherine Kaminsky et Simon Kruk, Le nouvel ordre international, Que sais-je?, Presses
universitaires de France, Paris).

10 Charles de Visscher, Thlories et rialitis en droit internationalpublic, 30 6d., Paris (1960),
pig. 390; H. Gros Espiell, "La protecci6n internacional de los derechos humanos y la eficacia de
las estructuras de protecci6n en el ambiente regional americano", Estudios de Derechos Humanos,
vol. II, Madrid, 1988, pigs. 210 y 211; H. Gros Espiell, "La eficacia del sistema interamericano
de protecci6n de los derechos humanos", Revista de la Facultad de Derecho, Universidad de Gra-
nada, 4 (1985); W Friedmand, De l'efficacit des institutions internationales, Armand Collin, Paris
(1976).
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asignatura, es muy poco lo que puede lograrse en cuanto a la ensefianza del
derecho internacional pdiblico de hoy.

Este tipo de ensefianza requiere no s6lo la lectura de libros de texto que
sirvan de base al curso - del que deberin desterrarse los malditos apuntes
de clase que transforman al estudiante en un aut6mata transcriptor de lo que
el profesor dice - sino el contacto con bibliograffa extranjera, con monogra-
ffas y recopilaciones documentales. Esto es ficil o relativamente ficil, en las
facultades de derecho en los pafses de desarrollo medio y muy dificil o impo-
sible en paises empobrecidos, con bibliotecas paupdrrimas, sin producci6n
doctrinaria propia, con carencia de material didictico y con dificultades para
el acceso a las fuentes bibliogrificas extranjeras. La verdad es que hoy no se
puede aprender el derecho internacional sin estos recursos y sin la posesi6n,
ademis del idioma propio, del inglks y del frances.

La expansi6n temitica del derecho internacional pdblico ha sido tan es-
pectacular en los tiltimos afios que ha roto todos los lfmites tradicionales de
la asignatura. Materias nuevas son de ineludible tratamiento, por ejemplo,
entre otros muchos casos, la cuesti6n de los derechos humanos, el derecho de
las organizaciones internacionales, el desarme, el derecho ambiental, el dere-
cho internacional econ6mico, el derecho del espacio ultraterrestre, el derecho
de las comunicaciones, el derecho adreo, el derecho administrativo inter-
nacional, el derecho penal internacional, el derecho humanitario, el derecho
de los refugiados y los temas vinculados con el desarrollo en relaci6n con el
medio ambiente y con los problemas demogrificos. Pero la brevedad de la
ensefianza universitaria del derecho internacional piiblico, que no excede en
general de un afio y en muchos casos de un semestre, hace que sea imposible
dar una informaci6n adecuada y directa de todo el contenido de la asignatura.

Por eso es que lo esencial es ensefiar los principios y criterios esenciales,
con un planteamiento abierto y dinimico que permita la integraci6n poste-
rior de otros conocimientos. Hay que ensefiar a aprender, a saber c6mo co-
nocer y a evaluar activamente la adquisici6n de nuevos conocimientos. Los
cursos, generalmente a nivel de licenciatura, deben ser completados con cur-
sos de doctorado y postgrado, que permitan mejorar la informaci6n y com-
pletar la ensefianza para aquellos que piensan especializarse o proseguir el
trabajo en actividades que requieran una utilizaci6n especffica del derecho in-

ternacional ptiblico.

VI

Cuiles son los recientes cambios en las realidades internacionales que inci-
den necesariamente en la ensefianza del derecho internacional?

Hay que comenzar sefialando que estos cambios, aunque recientes, no
son s6lo los del pasado inmediato, sino los que aunque existentes desde hace
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algunos afios, mantienen su incidencia en la configuraci6n de la realidad

actual.
La cafda del Muro de Berlin, el fin de la Uni6n Soviftica y la modifica-

ci6n total de la situaci6n politica en Europa Central y Oriental significaron

sin duda una alteraci6n radical del panorama internacional 1 1. El t~rmino de

la confrontaci6n Este-Oeste - con el fin de las "certidumbres" que habian

imperado durante 45 afios - hizo posible un renacimiento del papel del
Consejo de Seguridad y la posibilidad de la aplicaci6n del Capitulo VII de la
Carta. Esta circunstancia positiva, equilibrada por elementos de signo con-

trario, ha incidido e incide en todo el derecho internacional, entre otros, los
temas relativos al desarme y a los derechos humanos que han sufrido el im-
pacto de las nuevas realidades.

Todo lo que ha ocurrido en la ex Yugoslavia, en Somalia, en Chechenia,

en Haiti, en Rwanda y en Iraq, para no citar sino algunos ejemplos, muestra
las posibilidades abiertas, pero al mismo tiempo las limitaciones de la acci6n
de las Naciones Unidas ante la nueva realidad internacional.

La situaci6n en la ex Yugoslavia sefial6 las ineludibles condicionantes
hist6ricas y 6tnicas de las realidades politicas, las dificultades de la acci6n in-
ternacional, los problemas no resueltos de las minorias y las carencias de cier-
tas operaciones de las Naciones Unidas. Pero al mismo tiempo ha hecho
posible un adelanto hist6rico en el derecho penal internacional, con la cons-
tituci6n de un tribunal internacional que, por primera vez en la historia, no
es la obra de los vencedores para juzgar a los vencidos. Este precedente hist6-
rico esti Ilamado a marcar una linea de desarrollo y de progreso del derecho
internacional.

La cuesti6n de Somalia permiti6 comprobar cu~in precaria es adn en
ciertos casos, la posibilidad de acci6n internacional, cuin complejos son los
problemas que se dan cuando esta acci6n, aunque cubierta y autorizada por
las Naciones Unidas, se Ileva a cabo, aunque sea inicialmente, por una super-
potencia, miembro permanente del Consejo de Seguridad, que es la primer
y dinica gran potencia militar del mundo. A 6sto se une el hecho de la exis-
tencia de situaciones en las que deben actuar las Naciones Unidas, frente a la
irrealidad del Estado y a la desaparici6n de todo gobierno que ejerza una ac-
tividad real y legftima. Este caso de Somalia, como el de Haiti y el de Rwan-
da, sin embargo, ha tenido de positivo el mostrar la necesidad de configurar
juridicamente un derecho a la asistencia humanitaria; que genere el correla-

tivo deber de prestarla y de prevenir las situaciones criticas, esencialmente di-

l C. Zorgbibi, L'aprh-guerrefroide dans le monde, Que sais-je? Presses Universitaires de

France, Paris.
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ferente de toda intervenci6n o ingerencia ilegitima, y que debe ejercerse
estrictamente en el marco del derecho internaciona 1 2 .

El caso de Iraq hizo posible utilizar la fuerza, autorizada por el Consejo
de Seguridad, para repeler una agresi6n. A este extremo positivo se suma, sin
embargo, la comprobaci6n de lo lejos que se estl de una adecuada aplicaci6n

de los Artfculos 42 a 49 de la Carta y de una verdadera acci6n internacional.
La situaci6n en Chechenia ha mostrado una vez mis la tensi6n, siempre

existente, entre la integridad territorial y el derecho a la libre determina-
ci6n 1 3 . Pero cualquiera sea la posici6n jurfdica que al respecto se tenga, ha
puesto de manifiesto la necesidad imperiosa de asegurar en esos conflictos el
respeto de los derechos humanos y de los Convenios de Ginebra de 1949 y
los Protocolos de 1977, es decir del derecho internacional humanitario.

El proceso de paz en el Cercano Oriente, necesario y esencial para la se-
guridad internacional, complejo y dificil, todavia en estado embrionario,
pero que la comunidad internacional mira con esperanza, ha presentado nue-
vos problemas, vinculados con la noci6n misma del Estado, de la autonomia,
de la soluci6n pacifica de controversias, de la aplicaci6n del derecho interna-

cional humanitario y del derecho a la libre determinaci6n de los pueblos, que
constituyen un desaffo para los politicos y los juristas internacionales.

VII

No tiene sentido continuar enunciando casos y situaciones en relaci6n con
los cambios recientes acaecidos en la realidad internacional. Es preciso inten-
tar arribar a conclusiones mis o menos generales.

Entre otras muchas conclusiones a extraer, hay que comenzar por decir
que toda esta realidad contribuye a desdibujar el limite entre el derecho in-
ternacional ptiblico y el derecho interno. Estos dos imbitos normativos hoy

se superponen y se entremezcian. El derecho internacional ya no es ms un
derecho que regula s6lo las relaciones de paz y de guerra entre los Estados so-
beranos. Muchas partes del derecho internacional existen ahora para regir di-

rectamente en el derecho interno y aplicarse en el interior de los Estados. El
derecho comunitario agrega una nueva dimensi6n.

Novedosos fen6menos, de caricter indudablemente universal, condicio-
nan y relativizan los conceptos tradicionales de frontera y de limite.

12 Vase H. Gros Espiell, "Intervenci6n humanitaria y derecho a la asistencia hurnanita-

ria", El derecho internacional en un mundo en transformacidn: Liber Amicorum en homenaje al Pro-
fesor Eduardo fimbnez de Ardchaga, obra dirigida por Manuel Rama-Montaldo, Fundaci6n de
Cultura Universitaria, Montevideo, vol. 1 (1994), pig. 299 y siguientes.

13 H. Gros Espiell, "Aplicaci6n de las Naciones Unidas sobre el derecho a la libre determi-
naci6n de los pueblos", Naciones Unidas, Nueva York (1979); H. Gros Espiell, "Self-determina-
tion andjus cogens", UN Fundamental Rights, edited by Antonio Cassese, Sijthoff, Leyden (1979).
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Tal es el caso, entre otros, de las cuestiones ambientales y ecol6gicas que

deben ser encaradas por el derecho interno y por el derecho internacional si-

multineamente. A este respecto debo sefialar la necesidad de la codificaci6n

internacional del derecho ambiental, que el Gobierno del Uruguay apoya y

promueve sin reservas. Tal es el caso, tambidn, de la protecci6n, interna o in-

ternacional, de los derechos hermanos. Es asimismo, la situaci6n que resulta
del terrorismo y del tr.fico de drogas, fen6menos que hoy inciden con parti-
cular intensidad y hondas proyecciones, en el derecho interno y en el derecho
internacional.

iY como no recordar que la tradicional divisi6n entre conflictos bdlicos
internos e internacionales no puede tener ya la separaci6n y distinci6n tajante
que antes tenia?

Las Naciones Unidas se enfrentan a la necesidad de actuar ante secesio-
nes, particiones, enfrentamientos dtnicos, a realidades tribales, a la acci6n de
bandas armadas de la mils diversa naturaleza, muchas veces sin control guber-
namental, en unas palabras a conflictos que no son interestiticos y en los que
las principales vfctimas son los civiles. Este nuevo panorama, complejo y to-
talmente distinto al que presentaba el mundo internacional clisico, debe ser
mostrado y explicado, porque si no se hace eso no se puede comprender lo
que es hoy el derecho internacional.

VIII

Creo que puede afirmarse que en los pr6ximos afios la reflexi6n juridica ten-
dri uno de sus centros en la afirmaci6n y profundizaci6n, conceptual y real,
del derecho a la paz 14 y del derecho al desarrollo 15 en relaci6n con la situaci6n
del mundo actual y del que ya se vislumbra entre las sombras del mafiana.

El desarrollo esti necesariamente ligado a la paz.

El asunto merece una nueva reflexi6n en funci6n de la realidad actual.
En la dpoca de la guerra fria y de la bipolaridad, la eventualidad de una guerra
global, de la confrontaci6n bdlica de las dos superpotencias y del manteni-
miento de la paz basada en el equilibrio del terror dependfa en gran medida
de otros factores politicos e ideol6gicos. Hoy, en cambio, las guerras perif6-

14 H. Gros Espiell, "El derecho a la paz", Congreso Internacional sobre la Paz, Universidad

Nacional Aut6noma de Mdxico, tomo I (1987); H. Gros Espiell, ElDerecho a la Pazy elDesar-
ro//, OPANAL, Mdxico (1995).

15 H. Gross Espiell, "Derecho internacional del desarrollo", Cuadernos de la CdtedraJ

B. Scott, Universidad de Valladolid (1975); "El derecho al desarrollo como un derecho de la
personal humana " Revista de Estudios Internacional (1980), N° 1, Madrid; "El derecho al de-
sarrollo veinte afios despuds", Balancey Perspectivas, Universidad de Valladolid (1994).
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ricas, los conflictos regionales, las crisis bMlicas internas y, sobre todo, el cho-
que de las civilizaciones y los movimientos migratorios masivos unidos
adem~is el fen6meno del radicalismo integrista y la intolerancia religiosa, es-

tin directamente vinculados con las diferencias en los niveles de desarrollo y

todas las consecuencias que de ello derivan. De tal modo el desarrollo ha ad-
quirido, hoy, una nueva y mayor importancia en su relaci6n con la preserva-
ci6n y el mantenimiento de la paz.

El desarrollo esti asimismo vinculado con la cuesti6n del medio ambiente.

Esta relaci6n fue el centro del debate de la Conferencia de Rio de Janeiro
de 1992 sobre el Medio Ambiente y el Desarrollo. La idea del desarrollo sos-
tenible y durable, que esti en el niicleo de las discusiones de Rio, significa re-
conocer que el derecho al desarrollo no implica el derecho a destruir el
sistema ecol6gico en nombre del progreso material. Desarrollo y protecci6n
del medio ambiente se intercondicionan y sustentan recprocamente. No son
tdrminos antin6micos, sino elementos de una misma concepci6n politica. Es
el derecho a la vida, o mejor atin el derecho a vivir plena y dignamente lo que
esti en el fundamento comtln del derecho al desarrollo y del derecho a un
medio ambiente sano y ecol6gicamente equilibrado.

El derecho al desarrollo no se comprende como algo separado y diferente
de la promoci6n y protecci6n de los derechos humanos.

No s6lo porque el derecho al desarrollo, en su vertiente individual, es un
derecho humano, sino porque sin un desarrollo que asegure las condiciones
materiales, politicas y culturales necesarias, los derechos humanos no pueden
llegar a ser una verdad real y vital.

El desarrollo ha de ser tambidn considerado hoy en relaci6n con los pro-
blemas demogrificos. La Conferencia de El Cairo, celebrado en septiembre
de 1994, retiene en su titulo "Poblaci6n y Desarrollo", la ligaz6n entre ambos
conceptos, y se ubica paralelamente al enfoque de la Conferencia de Rio de
Janeiro de 1992 sobre el Medio Ambiente y el Desarrollo.

El subdesarrollo es, ademis de factor provocador de males sociales, po-
Ifticos, culturales y humanos, un elemento desestabilizante desde el punto de
vista internacional. Provoca confrontaciones, impulsa el camino hacia la vio-
lencia y promueve conflictos bdlicos; no s6lo conflictos b6licos tradicionales,
sino tambidn confrontaciones internas de diversa naturaleza pero de proyec-

ci6n internacional y, asi como movimientos poblacionales y migraciones, los

que, unidos a factores culturales y religiosos, pueden generar choques de ci-
vilizaciones capaces de Ilegar a ser, en el futuro, la forma predominante de los

conflictos b~licos del mafiana.

Sin paz no puede haber desarrollo.

Sin desarrollo no es posible la paz.
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Ix

La evoluci6 n reciente de la situaci6n internacional y de la acci6n de las Na-

ciones Unidas, en su proyecci6n sobre la ensefianza del derecho internacional

piiblico, destaca dos aspectos que no pueden olvidarse.

Primero: el papel determinante y activo que juega el Consejo de Seguri-

dad. Pero este papel, necesario en si mismo, y que esti determinado por la ac-

tual situaci6n internacional, para que pueda tener un efecto positivo a

mediano y a largo plazo, debe estar enmarcado pot el derecho internacional

y no debe ejercerse arbitrariamente, sino en beneficio de la comunidad inter-
nacional en su conjunto. Esto Ileva a pensar en que procedimientos de con-
trol de legalidad podrian Ilegar a establecerse a su respecto.

Segundo: el papel esencial de la soluci6n pacffica de controversias, de la
diplomacia y de la acci6n preventiva respecto de los conflictos y de las situa-
ciones criticas. La diplomacia preventiva reposa en la acci6n del propio Con-
sejo de Seguridad, del Secretario General de las Naciones Unidas1 y de los
organismos regionales, de acuerdo con lo dispuesto en el Capitulo VIII de la
Carta.

x

Como ha dicho el Secretario General de las Naciones Unidas en su articulo
escrito con motivo del 50' aniversario de la Organizaci6n 17, la actual comu-
nidad internacional se mundializa y se fragmenta, al mismo tiempo, en un
complejo proceso hacia adelante, de surgimiento y afirmaci6n de una socie-
dad global, y de retroceso, con un retorno a las mis diversas formas de mi-
cronacionalismo.

De tal modo las Naciones Unidas estfin hoy llamadas a resolver simulti-
neamente los innumerables conflictos que nacen en todas partes y a acompa-
fiar los grandes cambios que se producen a nivel mundial. Las Naciones
Unidas ante esta in~dita y compleja realidad deben actuar presionadas por la
urgencia, pero sin perder el sentido de la permanencia y la continuidad.

En la urgencia, las Naciones Unidas deben organizar las operaciones de
mantenimiento de la paz decididas por el Consejo de Seguridad. En cuatro
o cinco afios se han lanzado mis operaciones de este tipo que en los prece-
dentes 45 afios. Pero la urgencia no puede hacer perder de vista los principios
y los prop6sitos de la Carta y la necesidad de la planeaci6n, a mediano y a

16 Vase "Un programa de paz" (AI47/277-S/24111), pirrs. 23 a 33.
17 Boutros Boutros-Ghali, "Cinquanti~me anniversaire des Nations Unies", Le Figaro,

Paris, 7/8 janvier 1995.
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largo plazo, utilizando siempre que sea posible la prevenci6n, para acentuar
la progresiva construcci6n de un verdadero orden internacional.

xI

La tensi6n entre los progresos de la cooperaci6n y la solidaridad internacio-
nales y las frustraciones ante fracasos circunstanciales, entre los logros y los
fracasos de las Naciones Unidas - resultado muchas veces de la impotencia
por falta de medios y de la dispersi6n de las actividades de mantenimiento de
la paz, resueltas con la presi6n de la urgencia - constituye en iltimo anilisis
la proyecci6n de la complejidad del mundo en que vivimos y de las contra-
dicciones de todo tipo que lo desgarran. Pero tambidn de la realidad un mun-
do que - en cierta forma por primera vez - es uno, con conciencia de su
universalidad, de la globalidad de sus problemas y de la necesidad de f6rmu-
las y acciones internacionales cada dia mis profundas e intensas.

Es a este mundo, tdnico y mdltiple, complejo y dificil - en el que se res-
quebrajan muchas de las formas polfticas tradicionales, pero sin que sea
posible discernir atin qud es lo que las ha de sustituir o hasta donde ha de llegar
el proceso de transformaci6n - que se ha de aplicar el derecho internacional.

Y es para este mundo, para la humanidad - que es un todo y al mismo
tiempo una suma de seres humanos con la dignidad propia y los derechos
inalienables de cada uno de ellos - que el derecho internacional debe
continuar progresando.

El derecho ha intentado siempre, con diferentes y relativos resultados,
prevenir los conflictos, limitar sus consecuencias y encontrarles soluci6n. Lo
importante es la voluntad, el objetivo y el impulso a dar, para que continue
y se acelere, al lento progreso que se ha ido cumpliendo. Hoy ningmn Estado
se burla del derecho y todos declaran respetarlo y servirlo, aunque "a veces,
este homenaje, se parece al que el vicio rinde a la virtud"18 . Pero aunque sto
sea asf, mirando la cuesti6n en una amplia perspectiva hist6rica, todo auto-
riza a tener la esperanza que el derecho jugari un papel cada vez mis impor-
tante y mis positivo en el imperio de la paz y la justicia internacionales.

El derecho internacional es hoy la rama mis dinimica, mis cambiante y
mis renovadora del derecho.

Hay que ensefiarlo mostrindolo asi, con el optimismo que da la fe en el

destino de la humanidad, en este amanecer del siglo XMI.

18 Gilbert Guillaume, Les grandes crises internationales et le droit, 6ditions du Seuil, Paris

(1994), pigs. 7 y 8.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. MOHAMED BENNANI

M r. Vignes* said that he agreed that non-governmental organizations were
playing a growing role in international life, but only partially so, at least as
far as their relations with intergovernmental organizations were concerned.
One classic type of non-governmental organization had the role of making
technical contributions to the activities of the main organization, with which
it usually had an official relationship, and that role had not changed. Organ-
izations of another, similar, type contributed to project execution and were
indeed participating more and more in projects set up by international
organizations. Their role was justified by their flexibility and their lower
operating costs. Moreover, their participation permitted Governments to act
more discreedy. Apart from those "classic" types, a second category of non-
governmental organization might be qualified as "political" and in fact
consisted of pressure groups. That category had undergone extraordinary
development in recent years, playing a major role in the decision-making of
the constitutional bodies of international organizations. Moreover,
numerous resolutions were actually discussed and negotiated with such non-
governmental organizations, for adoption by consensus.

Ms. Infante Caffi** stressed the importance of relating the teaching of
international law to the concept of law operative within each State, the man-
ner in which law in general was taught there and the way in which the jurid-
ical culture of that State viewed the domain of international law. Indeed, in
some developing countries there had been less receptivity to the penetration
of international law into the organs of the State than in others. She would
like to hear Mr. Bennani's views on the teaching of international law in such
a way as to permit such penetration within the domestic context.

* Legal Counsel, World Health Organization, Geneva, Switzerland.
** Presidente de la Sociedad Chilena de Derecho Internacional, Santiago, Chile.
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Mr. Bennani (reply) said that non-governmental organizations, as Mr.
Vignes had stated, played an important role owing to their growing number.
But he had also mentioned in his presentation that they had not yet acquired
the capacity of subjects that governmental organizations had enjoyed in the
past. They were entities that contributed, in particular, to the shaping of in-
ternational public opinion. Mr. Vignes was right in observing that technical-
type non-governmental organizations played a far greater role, some of them
even a normative role, as he had pointed out in his comments.

Replying to Ms. Infante Caffi's question, he observed that in order to es-
tablish certain principles of international law domestically, it would be useful
to begin to teach it in primary schools, with emphasis on topics such as the
United Nations and the rights of the child, so as to prepare citizens for a bet-
ter understanding of the scope and impact of rules that affected them directly
within their State. Within national bodies and organizations a considerable
place was often reserved for the principles of international law. One need
think only of the work of the International Labour Organisation or the
World Health Organization: there was always interaction between domestic
law and international law. Internal structures were quite open to the rules of
international law and did indeed propagate international law.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. WANG TIEYA

Mr. Maniruzzaman* pointed out that Article 38 of the Statute of the
International Court of Justice listed among the sources of international law
"the general principles of law recognized by civilized nations". The epithet
"civilized" was subject to interpretation. Moreover, the concept had been
introduced during or in the wake of the period of colonialism. Yet still the
concept was maintained. When speaking of universal international law,
however, one was justified in objecting to that epithet. An expression such as
"recognized in representative and developed legal systems" might be
employed in lieu of "recognized by civilized nations". He wished to know
whether Mr. Wang felt that the provision should still be maintained in the
same form or replaced by a more acceptable and more universal concept.

Ms. Popescu,** commenting on both Mr. Bennani's and Mr. Wang's
presentations, said that the current proliferation of subjects of international

* Lecturer in Law, Kent Law School, Eliot College, University of Kent, Canterbury, United

Kingdom of Great Britain and Northern Ireland.
** Rechercheur scientifique principal premiere classe et Directeur de recherche, Institut de

recherches juridiques de l'Acaddmie roumaine, Bucarest, Roumanie.
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law was in keeping with the democratization of international relations,
which had implications for international law. In its advisory opinion of 1949
concerning reparation for injuries suffered in the service of the United Na-
tions, the International Court of Justice had expressed the opinion that "the
subjects of law in any legal system are not necessarily identical in their nature
or in the extent of their rights". As a subject of international law, an entity
acquired rights but also obligations, which meant responsibility, and the
question might arise whether all such new subjects would also be prepared to
assume international responsibility. In the light of the much-discussed issue
of State responsibility, she wondered what the situation of those new subjects
would be.

Mr. Wang (reply) said he appreciated the question relating to Article 38
of the Statute of the International Court of Justice, which referred to "the
general principles of law recognized by civilized nations". The question had
been raised many times by students in his classes and he himself had objected
to the qualification "civilized" because it had stemmed from old colonialist
views that States were divided into two categories: civilized and uncivilized.
Moreover, States with long histories of civilizations had been classified as un-
civilized. He felt, however, that the expression had lost its meaning and that
no modern international lawyer would insist that some States were civilized
while others were not. To his mind, so-called "civilized" States meant all the
States of the modern world, and surely one could not say there were "unciv-
ilized" States in the United Nations! Therefore it was unnecessary to revise
the Statute because of that word alone.

He felt it was not his place to answer Ms. Popescu's question, as it did
not relate to his presentation. In any case, subjects of international law meant
entities having rights and duties under that law, either all rights and duties or
certain rights and duties. Normally, those subjects were States, but in the
1949 case mentioned by Mme. Popescu, the United Nations had been re-
ferred to as such because of certain rights and duties under international law.
The question of the nature of such subjects was quite current and even the
problem of individuals as subjects of international law was being discussed.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. HICTOR GROS ESPIELL

Mr. Harhoff* remarked that in earlier days it had been common to separate
law from values and to distinguish sharply between objects and subjects. Yet

* Professor of International Law, University of Copenhagen, Copenhagen, Denmark.
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law had in fact never been independent of values and ideologies, and a con-
sensus currently existed that law should reflect the values and background
ideologies of modern societies. The recent re-emerging emphasis on ethnic,
cultural and religious values in international society, however, had confront-
ed legal teaching and legal science with the question of whether one should
more clearly include such dimensions in international law, and if so, how.
His question was twofold: first, what could be done when one perception of
international law was being challenged by another perception based on
different values and how in such cases could the tensions between the two
perceptions of international law be alleviated? Second, how far should one
depart from the notion of a single understanding of international law in the
endeavour to include alternative ethnic, cultural and religious values?

Mr. Amable Concha Gonz~lez* noted that together with the thematic
expansion of international law there had also been a change in procedure,
generating broad areas of intersection between international law and domes-
tic law. He would like to know Mr. Gros Espiell's opinion regarding the op-
portunenesss, with a view to promoting the teaching of the material of that
intersection, of creating, under the Sixth Committee of the General Assem-
bly, a school of international juridical practice.

Mr. Tshiyembe** said he fully shared Mr. Gros Espiell's viewpoint con-
cerning the need for teachers of international law to promote new branches
relating to dynamic new fields. However, young researchers attracted to such
fields, especially in African universities, faced the problems of limited access
to international law journals published abroad and scant interest on the part
of so-called "classic" jurists in publishing their work, often on the ground
that their research was more political than juridical. The latter problem was

encountered both in the academic world and in the guidance of legal research
generally. Students or young researchers were thus usually forced to turn back
to the classic fields of international law to the detriment of new fields. Often,
therefore, the difficulties were not outside the university or legal milieux:
there was also the internal problem of the querelle desjuristes right within
their own discipline.

Mr. Gros Espiell (reply) stated that it was indispensable, in order to
teach the current reality of international law, to study the role being played

by non-governmental organizations. He completely agreed with Mr. Vignes

* Investigador en Derecho Internacional Pd1blico, Guadalajara, Jalisco, Mexico.

** Directeur, Institut panafricain de gdopolitique, Nancy, France.
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and felt that his classification was highly useful. He added that in the area of

international protection of human rights, for example, the action of those or-

ganizations had virtually become the driving force behind the consideration

of the related topics by the organs of the United Nations or regional systems

that dealt with those topics.

The question of the relationship between law and values was one he con-

sidered fundamental: values, including universal values such as justice or dig-

nity, were the nucleus of law. Without them, law had no ethical content. The

inclusion of the idea ofjus cogens in the Vienna Convention on the Law of

Treaties constituted precisely an input into law of the ethical and moral idea,

which had just begun to be developed, but had, he believed, a great future in

international law. He felt it was indispensable to include the question of val-

ues in the early stages of teaching, within the concept of international law. It

was important to go beyond presenting a voluntarist, formalistic internation-

al law: hence the need to unite values with law. The second aspect of the

question related to universal versus regional values. The former could be

found in the Preamble and Articles 1 and 2 of the Charter of the United Na-

tions, but there were also regional and subregional values that must be con-

sidered. For example, recent General Assembly resolution (48/141) referred

to the need, even admitting a universal and general conception of human

rights, to bear in mind "national and regional particularities". Under the

word "particularities" he included the concept of regional values that had to be

taken into account, provided that they did not affect or deny universal values.

On the question of thematic expansion, everyone agreed that interna-

tional law was constantly embracing new areas. Regarding the "intersection"

of domestic law with international law, moreover, there were indeed more

and more grey areas to which they both applied. That phenomenon was

quite different from classic international law and deserved study. It also

called for action on the part of specialized training centres.

In a portion of his written text which, for the sake of brevity, he had

omitted in reading, he too had referred to the problem of the deficiencies of

legal libraries in developing countries, where only the old manuals of inter-

national law could be consulted. Without access to the major journals and

yearbooks in the various languages, it was impossible to study and follow the

process of creation of the new international law. That was a problem related

to the gulf between development and underdevelopment that could be ad-

dressed only through international cooperation and solidarity to promote li-

braries and research centres in developing countries.
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COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. EDWARD ARTHUR LAING

Mr. Scharf* pointed out that the first exposure to international law concepts
for large numbers of youths in many countries was through popular televi-
sion programmes such as the one entitled "Star Trek-The Next Genera-
tion". It had been reported that many students were more familiar with the
structure, laws and affairs of Star Trek's "United Federation of Planets" than
with those of the United Nations. Teachers might take advantage of students'
existing store of knowledge concerning Star Trek or other popular television
series to illustrate points of international law. To facilitate the use of Star Trek
in the teaching of international law, he had written an article, recently pub-
lished in the University of Toledo Law Review, that discussed the wide variety
of international law issues raised in that television series. The United States
representative to the Sixth Committee of the General Assembly had cited the
article the previous autumn in her speech on the Decade of International
Law. He hoped others would follow his lead in exploring novel and non-
traditional approaches to bringing international law to life for contemporary
youth.

Ms. Ramaswamy Iyer** said that Mr. Laing's call for a shift in legal
thinking was timely and was addressed to the appropriate audience. Judge
Manfred Lachs had stated that the law "has to be stretched today beyond
Olympian peaks and to particles invisible to the human eye if it is to be the
main tool in humanity's response to the challenges before it". In the light of
those remarks, she requested Mr. Laing to comment on the emerging issue
of environmental security, which linked peace, development and the envi-
ronment, and wondered whether the idea might eventually be stretched to
justify intervention through the use of United Nations sanctions to enforce
agreed environmental standards.

Mr. Sohn*** congratulated Mr. Laing on his approach to new sources
of international law, because traditional teaching still preferred to look at ju-
dicial decisions, of which there were few, rather than at the vast body of quasi-
legislation and quasi-decision-making by international organizations.

* Assistant Professor of Law, New England School of Law, Boston, MA, United States of
America.

** Adviser, Permanent Mission of Malaysia to the United Nations, New York, NY, United
States of America.

*** Director of Research and Studies, International Rule of Law Institute, National Law
Center, George Washington University, Washington, D.C., United States of America.
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A fact one must not lose sight of, he said, was that international law

comprised all the elements of domestic law written in larger scale for the in-

ternational sphere. The law of the United Nations was really the constitu-

tional law of the international community and prevailed over other treaties,

just as domestic constitution prevailed over domestic law.

Normative rules were established not only by the General Assembly, but
also by the specialized agencies and other public international organizations,

the number of which was increasing rapidly. People did not consider that

television series such as Star Trek, for example, were made possible only be-

cause there was an international telecommunications satellite organization.
They did not realize how much international law, especially that produced by
international organizations, was important to their lives; yet the normative
part of international law had increased so enormously that it was no longer
possible even to keep abreast of it.

Mr. Gasser* pointed out that the close link between knowledge of the
law and compliance with the law implied that such knowledge must exist not
only among experts, but in a much larger segment of society. The 1949
Geneva Conventions and their additional protocols had established an ex-
plicit obligation for all States parties to those instruments to disseminate the
knowledge of humanitarian law, in particular among members of the armed
forces, but also among the population at large. That meant that a State in
which that law was not being taught to those who needed to know it was
violating a positive obligation. His question was how to enforce that obliga-
tion to teach. What, in particular, could non-State entities such as the Inter-
national Committee of the Red Cross (ICRC) do in order to strengthen the
will of States to take their commitment to teach humanitarian law seriously

in a wide variety of places of learning?

Mr. Laing (reply) said he fully endorsed the ideas expressed by Mr.
Scharf about Star Trek and other media presentations. He had referred to the
statement regarding similar programmes made by his country's Minister for
Foreign Affairs and Economic Development during the general debate at the

forty-ninth session of the General Assembly.
Ms. Ramaswamy Iyer's idea of environmental security and environmen-

tal intervention through United Nations sanctions was very interesting. He
envisaged its possibility in common heritage areas such as Antarctica. If a
consensus emerged on the relationship between the environment and devel-

opment, as well as on that form of intervention, there might be some possi-

* Principal Legal Adviser, International Committee of the Red Cross, Geneva, Switzerland.
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bility for it, provided that those countries deemed to be violators of a given
environmental norm enjoyed equal and equitable access to economic re-

sources. At the World Summit for Social Development, a new provision per-
taining to that interrelationship had been inserted in the preamble to the
Copenhagen Declaration on Social Development at the request of one of the
larger Powers. The provision, though preambular, had been a subject of great
contention and had barely managed to remain in the Declaration.

He remarked that, as usual, one was indebted to Mr. Sohn for his ideas,
especially in the area of United Nations law. Mr. Laing mentioned a recent
book including articles by Mr. Sohn and others that dealt with the important
point made by Mr. Sohn (see note 5 to section 4).

He could think of a number of ways to promote the commitment of
States to new approaches to education and training: new, less ponderous

General Assembly resolutions with greater popular appeal; committees addi-
tional to the Sixth Committee to handle some of the related materials; pop-
ularization of international law as a language for international relations by
the Department of Public Information of the United Nations Secretariat and
especially by lawyers dealing with such issues; conscious efforts of the Secre-
tary-General to propagandize international law-perhaps one of the best
ways to sensitize States, for the Secretary-General might quietly prevail on
them to take such matters more seriously; and, finally, further dissemination
of materials such as the exciting audiovisual presentation prepared by the
International Committee of the Red Cross on humanitarian law, which he
had seen.



Afternoon Meeting

LES ROUAGES DE L'ENSEIGNEMENT

DU DROIT INTERNATIONAL

Luigi Ferrari-Bravo *

M anfred Lachs, grand juriste polonais dont nous regrettons encore la dis-
parition, s'&ait efforc6, dans son ouvrage sur l'enseignement du droit inter-
national, de nous offrir un panorama complet de l'universalit6 de la science
juridique internationale. Cela correspondait d'ailleurs au difficile dquilibre
que pouvait connaltre un Polonais, pourtant inddpendant, i l'6poque ou
Lachs 6crivait. Mais une lecture attentive de son ouvrage intitul6 The Teacher
in International Law rdvle malgr6 tout que, i quelques exceptions pros, con-
cernant notamment la doctrine latino-amdricaine, tout se jouait dans un dia-
logue entre juristes europdens. Il suffit d'ailleurs de regarder les intituls
meme, parmi d'autres, des grand ouvrages de Kluber ou de Heffter (pour ne
pas parler, avant eux, de l'abbd de Mably), ohi le nom de la mati~re traitde se
transforme en , droit de l'Europe ,. Oublier ce fait serait faire preuve d'hypo-
crisie et, comme on le verra, ne servirait , rien.

Admettons donc que le droit international nalt en Europe aussit6t que
des conditions propices sont rdunies, savoir l'existence d'ttats ind~pen-
dants les uns des autres, mais aussi inddpendants d'une autorit6 supdrieure,
et qu'il s'y ddveloppe mesure que l'Europe devient le centre du monde,
c'est-i-dire jusqu'au du XIX e sicle. Admettons dgalement que dans la pre-
mire moiti6 du XDIe, la partie du monde qui devient inddpendante, comme
l'hdmisphre amricain, ou qui entre dans l'histoire des relations internatio-
nales, comme la Chine, le Japon, l'Empire ottoman ou l'lgypte, s'y conforme
par esprit de modernit6.

Doit-on ddduire que le droit international d'aujourd'hui est restd euro-
pden ? La r~ponse est clairement non. Mais, pour bien l'articuler et en com-
prendre les aspects souvent contradictoires, il faut prdcisdment se pencher sur

* Prdsident de I'Institut international pour i'unification du droit priv6 (UNIDROIT), Rome,
Italie.
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I'enseignement du droit international, et sur ses rouages. Nous allons le faire
aussi rapidement que possible.

Examinons donc I'dvolution de la pratique internationale apr~s l'6poque
dont nous venons de parler. Petit i petit, l'Europe perd un peu de son in-
fluence, ne serait-ce que parce qu'elle doit partager son pouvoir avec d'autres
pays dits 6mergeants. Il s'agit notamment des ltats-Unis d'Amdrique, qui
mnent souvent une politique contraire la politique de 'Europe (et surtout

de l'Europe continentale), du Japon qui devient rapidement une puissance
moderne et qui, i la surprise g~ndrale, lutte avec succ~s contre l'Empire russe.
Eh bien, tant l'occasion de la guerre civile amdricaine qu'i l'occasion du
conflit russo-japonais, on assiste i des volutions importantes de certains do-
maines du droit international. Prenons par exemple le droit de la guerre ma-
ritime qui se d~veloppe loccasion de ces deux conflits. Ce droit se
ddveloppe et se cristallise i la Confdrence de La Haye de 1907, puis par la
Ddclaration de Londres de 1909, ainsi qu' travers d'autres instruments,
m~me privds, comme les resolutions tr~s 6coutdes et rdputdes de rInstitut de
droit international. Mais c'est un droit qui est influencd par la ndcessit6 de
prendre un peu en consideration ce que pensent les pays de nouvelle ind6-
pendance, leurs int&ts, leurs oppositions.

D'autre part, l'expdrience des P-tats-Unis contribue dans un premier
temps i renforcer le r6le des pays d'Amerique latine, qui se trouvent partags
entre l'influence britannique et l'influence am~ricaine toujours croissante. Le
defense des intdrEts de l'ltat endett6 par les ltats-Unis en 1902 l'occasion
du blocus des c6tes vdndzudliennes proclam6 par cinq pays occidentaux en
raison des dettes du Venezuela, fait partie de rhistoire du droit international
car elle donne naissance i des concepts nouveaux en mati~re d'usages licites
ou illicites pour r'apurement de la dette internationale; ce sont donc des
intrks non europ~ens, ou non parfaitement europdens, qui finissent par
s'imposer.

On constate donc que certaines entit~s transeuropdennes, comme les
I&tats-Unis notamment, deviennent, m~me involontairement, des protago-
nistes de l'6volution du droit international et le transforment en quelque
chose qui ne reprdsente plus uniquement les int~r~ts de 'Europe. C'est un
facteur dont il faudra tenir compte, surtout en ce qui concerne les ltats-Unis
car ceux-ci vont constamment jouer un r6le ndgatif dans cette affaire, dont
ils se repentiront peut-6tre par la suite (mais une fois que les choses sont fai-

tes, il est difficile de les modifier).

Ce phdnom~ne, dont on a constat6 'existence dans la deuxikme moiti6
du XIX e skcle, n'a jamais rdellement pris fin; il a parfois connu des moments
de recul lors de priodes de stagnation, par exemple durant l'entre-deux guer-
res, mais il a repris avec vigueur lots de l'accession l'inddpendance de nou-
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veaux pays - une accession massive car elle coincidait avec l'effondrement

du syst~me colonial. Comme on le sait, la scene politique internationale

compte aujourd'hui pr~s de 200 itats, sans compter les diff~rentes entit~s

caractre organisationnel dont la structure est diff~rente de celle des tats. A

leur tour, ces nouvelles entit~s, ayant des intr&ts sp& ifiques, ont orient6 le

droit international vers des horizons nouveaux. Mais compte tenu de 'am-

pleur du phdnom~ne, cela s'est fait principalement i travers la codification.

Codification qui a eu un double objectif : d'une part, simplifier le droit

international prexistant, le rendre plus stir, plus facile, donc applicable par

les pays nouveaux qui ne connaissaient pas de faqon approfondie toutes les

ficelles du droit international; d'autre part, en assurer le soi-disant ddvelop-

pement progressif dont parle l'Article 13 de la Charte des Nations Unies, afin
de permettre au droit international de r~pondre aux exigences des pays nou-
veaux, des pays en voie de dveloppement.

Ceci 6tant en mme temps accompagn6 par l'apparition dans toute la
plante, mais avec des degrds, des intdrts diffrents, de nouvelles exigences
de r~glementation juridique lies au dveloppement toujours plus rapide de
la science et de la technologie; ces nouvelles exigences ont parfois, comme
dans le cas du droit de l'espace extra-atmosph&ique, &6 telles que le droit in-
ternational s'est form6 avant m~me la ndcessit6 de son exploitation, de son
usage par les int~ress~s.

Doit-on alors penser que ces codifications sont des codifications 6ph~m -
res, des codifications qui ne tiennent pas debout ? Je vous invite i une rdflexion
plus precise et plus pousse sur les r~alit&s qui sont la base de ce ddveloppe-
ment : c'est une question que je vous pose aux fins de notre discussion.

Il y a aussi des exigences qui sont apparues l'occasion de l'accession
l'ind~pendance de nouveaux btats, qui ont sembld vouloir adopter une atti-
tude diffdrente de celle des tats anciens et plus ddveloppds. Des exemples
marquants dans ce domaine sont les deux conventions de Vienne sur la suc-
cession d'lItats, succession en mati~re de traitds d'un c6td, succession en ma-
tire de biens, archives et propridtds de I'-tat de 'autre. On constate
effectivement l6 une sorte de partage, de clivage si vous voulez, entre la partie
un peu plus classique concernant la codification de l'ancienne succession
d' tats, et la partie moderne concernant ddlibdrdment les &tats nouvellement
inddpendants. Ces Ltats nouvellement inddpendants ont pu bdndficier dans
la codification de leurs propres r~gles, de r~gles tout i fait nouvelles et diffd-

rentes, nettement plus avantageuses pour leurs intdr~ts. I y avait l un did-
ment de justice : le fait qu'un pays nouvellement inddpendant ne peut, sans
Etre condamn6 i un d-veloppement dconomique moins pouss6, supporter
des r~gles qui imposent le respect d'obligations anciennement contractdes par
I' tat colonisateur et, presque toujours, 6tablies en fonction des intdrets de
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l'ltat colonisateur et non pas du territoire en question dont les richesses na-
turelles se trouveraient de cette mani~re confides totalement aux exploitants
6trangers.

Il y a donc eu cette partie du droit de la succession d'ttats, qui s'est for-
mde pour les ltats nouvellement inddpendants. Mais certains auteurs se sont
peut-6tre pr~cipitds pour affirmer que la succession avait maintenant totale-
ment chang6 d'orientation, qu'il fallait r 6crire les anciens ouvrages; en r~a-
lit6, quand de nouveaux 6pisodes de succession se manifestent aujourd'hui
(par exemple, en raison de la dissolution de l'Union sovidtique ou de la dis-
solution de la Yougoslavie, et m~me dans les continents ou, ii y a 30 ans, il y
avait des colonies, et qui maintenant remanient leurs fronti~res), on constate
que l'on revient l'ancien droit. On peut donc dire qu'une parenth~se qui
s'6tait ouverte dans 'ensemble du droit de la succession tend i se refermer et

permettre la resurrection de l'ancien droit.

A ce propos, en peut mme dire qu'on assiste, l'heure actuelle, une
certaine interruption du mouvement de codification. Certes, il existe tou-
jours la Commission du droit international, qui continue de mener des 6tu-
des tr~s approfondies sur diff~rents sujets. Mais la grande percde de la
codification, lorsque se suivaient un an, deux ans d'intervalle les Confdren-
ces de Vienne sur la codification des sujets les plus varies du droit internatio-
nal, s'est un peu arr~tde. Qu'est-ce que cela signifie ? Il est difficile de donner
une explication exacte d'un ph~nom~ne dds qu'il se manifeste, mais il y entre
probablement plusieurs choses : en premier lieu, 'effondrement du front
communiste, qui dtait un facteur important de la codification du droit inter-
national car les tats du bloc socialiste mettaient un point d'honneur affir-
mer que le droit international ne devait plus servir l'exploitation par les
pays capitalistes, et refusaient donc toute r~gle de droit international qu'ils ne
puissent accepter par voie de ratification.

Mais il doit y avoir d'autres facteurs : surtout, dirais-je, un certain sen-
timent d'incertitude, et le fait que les Ltats se soient un peu lasses de codifier,
codifier tout et i tout prix. Ce moment de rdflexion n'est pas mauvais, il faut
le dire. On peut soutenir que, dans un monde qui cherche son orientation,
le droit international, en se d~posant dans nos consciences, reprend sa place
traditionnelle, qui 6tait celle du droit romain, tel qu'il a exist6 bien au-del&
de la chute de 'Empire romain, et qui a constitu6 la base, le patrimoine com-
mun sur lequel on a biti le droit international.

C'est un peu ce qui se produit aujourd'hui : alors qu'on se m~fie de trop
de nouveaut6, on essaie de consolider ce qui existe, on essaie de faire en sorte
que la plupart des Ltats partagent des valeurs communes sur lesquelles fonder
un avenir commun, sur des bases vraiment solides et non pas sur une coM-

petition acharnde, car on ne peut pas consid~rer qu'il existe encore des pays
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capitalistes et des pays en voie de d~veloppement, des pays de sdrie A et des pays

de sdrie B; il existe un monde qui devient toujours plus petit et dont le sort

nous appartient i tous. C'est sur ces bases qu'il faut discuter rdellement main-

tenant de la faqon d'enseigner le droit international au sein de nos institutions.

J'ai dit que le droit international occupait la place du droit romain d'an-

tan, un droit qui, quelle que soit sa source, est devenu neutre et qui pourtant
peut servir n'importe quel but. Un droit, donc, qui se pr~sente plut6t com-
me un langage commun dans les relations internationales, comme l'a trs
bien dit M. Boutros-Ghali en se livrant i une rdflexion sur l'essence m~me
du droit international lors de son discours l'Institut de droit international
i Milan. Qu'il existe ou non, a dit M. Boutros-Ghali, il faut croire au droit
international, parce que c'est prdcisdment la langue qu'utilise la diplomatie.
Eh bien, on peut, si l'on souhaite, lui donner une orientation plus spdcifique,
par exemple en accentuant les thfmes de l'environnement, du drveloppe-
ment, le volet humanitaire ou des volets commerciaux et autres, selon l'6nor-
me quantitd de traitds qui existent i l'heure actuelle. Mais le tronc commun,
la base de tous ces d~veloppements ultdrieurs, reste le droit international g6-
ndral tel qu'il est issu de cette longue tradition qui a vu contribuer diffdrentes
entit~s et a, meme sans le savoir, filtr les impuretds pour parvenir quelque
chose qui 6tait plus stable et utile.

Quels sont 1 cc point les problkmes de l'enseignement du droit internatio-
nal ? I n'y a en rdalitE qu'un seul grand problkme, h savoir celui de la locali-
sation des institutions d'enseignement. Que cela nous plaise ou non, elles
sont presque toutes situes dans des pays industrialisds, et pour une raison
tr~s simple, i savoir que l'on ne peut pas improviser des bibliothfques ou des
fonds de recherche, et qu'il convient plut6t de dplacer des 6tudiants (lors-
qu'on a de bons 6tudiants) : les envoyer en Suisse, en France, en Amrique,
aux Pays-Bas, plut6t que de crder de nouveaux fonds disponibles pour l'en-
seignement. C'est une triste rdalit6 laquelle on ne peut pas faire face en in-
formatisant les moyens de recherche et d'enseignement, pour une raison trs
simple: si on peut trfs bien, thdoriquement, multiplier 2 l'infini ces moyens
grace aux techniques 6lectroniques (on peut imaginer de dispenser l'ensei-
gnement par t~lkvision, de fournir des disquettes, des bases de donndes), tou-
tes choses qui semblent remplacer le vieil usage consistant i se pencher sur
les bouquins un peu poussikreux des biblioth~ques d'antan, on finit ainsi et
pourtant par manipuler le droit international.

En effet, plus encore que le droit interne, le droit international vit dans
la richesse de ses manifestations, dans la richesse de sa phdnomdnologie. Et
vous ne pouvez pas multiplier i l'infini sur l'ordinateur la ph~nom~nologie;

vous pouvez crier des sommaires, des extraits, des concentrs, mais, i bien
regarder les choses, on constate que l'on dvoile toujours des idles, mme
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honn~tes, mais qui sont les idles de ceux qui les ont prdpar~es. II y a donc
une certaine manipulation du droit international, qui est indvitable lorsque
ron veux se servir des donnes de la science moderne.

Ceci, j'en suis persuade, contribue sans doute, d'un autre c6t6, i l'uni-
formisation de la science du droit international et par la suite, les gens circu-
lent, donc recueillent d'autres opinions, d'autres points de vue. Mais la
base, effectivement, la r~alitd moderne, l'exigence moderne d'enseigner quel-
ques 6ldments du droit international un public le plus large possible, est
contraire l'idde d'une spdcialisation, d'une diffdrenciation, visant i aider les
gens chercher eux-m~mes ce dont ils ont besoin; cette rdalit6 favorise plut6t
l'offre de produits identiques i tous les chercheurs. Et c'est 1h un point sur
lequel on devrait d~battre, parce qu'il y a d'un c6t6 des inconv~nients, mais
aussi, d'un autre c6t6, des avantages importants quant l'ducation de base.
La perfection n'existe pas, d'ailleurs, dans le monde.

Ceci mis part, on se retrouve aujourd'hui dans une situation oh ont
tendance i se former des centres d'excellence qui produisent tous azimuts des
poigndes d'avocats, une sorte de Barreau fermd, comme le disait le President
Bedjaoui, qui finit par d6courager de jeunes talents nationaux. Car ce sont
en effet toujours les mmes personnes, issues des m~mes centres d'excellence
- et qui lentement, le plus lentement possible, en cooptent d'autres lorsqu'il
y en a vraiment besoin - qui, par leur enseignement oral dispensd soit dans
les universit~s, mais surtout dans les halls des cours de justice, contribuent k
faire en sorte que, d'une certaine manire, la doctrine se fige sur certaines ca-
tegories de pens~e (ce qui est bon), mais n'accepte pas volontiers des nouvel-
les perspectives qui pourraient se prdsenter. Ces r~flexions, peut-6tre non
coordonn~es, devaient 8tre prdsentes pour expliquer la situation dans la-
quelle nous nous trouvons aujourd'hui.

Une procedure lente marque donc l'6volution contemporaine du droit
international. Elle est mende fermement, comme je le disais, par une petite
poigne de juristes qui deviendront ensuite juges, ou de juges qui ont td avo-
cats, de quelques personnes qui font l'opinion publique internationale
aujourd'hui. lividemment, ce n'est pas le seul moyen. I1 y a sans doute
d'autres occasions de permettre la science du droit international de se ma-
nifester un peu plus librement; par exemple les initiatives prises par l'Orga-
nisation des Nations Unies pour l'ducation, la science et la culture en
mati~re de publication de manuels coordonnds par quelqu'un et 6crits par
plusieurs plumes dont l'orientation diff~re. I1 existe, sans doute, des organi-
sations savantes, surtout dans les pays industrialists, qui se donnent pour
mission de s'6lever au-del des intr~ts contingents. La tribune de lAmerican
Journal of International Law en est un exemple trfs int~ressant. Mais enfin,
on constate une certaine fermeture qui se manifeste surtout par la mise en
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valeur d'iddes qui, mieux que d'autres, sont susceptibles de servir les int~r~ts

des forces prdponddrantes un moment ddtermin6. Tel est le dilemme auquel

est confrontde la science du droit international 'heure actuelle.



TRADITIONAL AND NEW FIELDS FOR
THE DEVELOPMENT OF RESEARCH AND
EDUCATION IN INTERNATIONAL LAW

Zdzislav Galicki*

In his lecture delivered in 1973 to the Academy of International Law in The
Hague, my distinguished teacher and compatriot, Professor Manfred Lachs,
President of the International Court of Justice, expressed a concluding opin-
ion that "there is hardly a chapter or rule of international law on the devel-
opment of which 'teachings' and 'teaching' did not have an impact".l

Furthermore, he added that "'the teacher' of today is bound to draw the
scheme of his thinking by linking it with the great social, economic and sci-
entific development of his age" . 2

Although more than 20 years have already elapsed since he made these
observations, it seems that they still form principal indications for the role
which should be played by the research and educational activities in interna-
tional law at the turn of the twentieth century.

There are many examples of the influence of doctrine on the formula-
tion, as well as on the progressive development, of international law. We may
just recall here that the very concept of subjectivity in international law was
based first on doctrinal opinions before it was finally confirmed in the posi-
tive law, as reflected by article 3 of the Vienna Convention on the Law of
Treaties. Similarly, it is possible to find a significant impact of doctrine on the
formulation and final recognition of one of the most important institutions
in contemporary international law, namely, the concept ofjus cogens.

1 M. Lachs, "Teachings and teaching of international law", Recueil des Cours de l'Acadhnie

dedroit international, vol. 151, III (1976), p. 237.
2 Ibid., p. 24 1.

* Director of the Institute of International Law, University of Warsaw, Poland.
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The development of international law is inseparably connected with its

codification. It is worth stressing again how much the process of codification

of international law owes to individual scholars of previous centuries who

undertook this uneasy task of stimulating the international community to-
wards more systematic and well-ordered formulation of customary interna-

tional law. They have started activities which aim both "to fill up gaps on
which the law is uncertain or silent, and to give precision to abstract general
principles of which the practical application is unsettled".3

In that connection, one cannot overestimate the work done in this field
by such scientific bodies as the Institute of International Law (Institut de
droit international) or the International Law Association. We may find nu-
merous traces of their positive contribution to the formulation of many rules
of international law accepted later by the international community.

This process is now successfully continued by the International Law
Commission of the United Nations, which, according to its statute, adopted
by the General Assembly in its resolution 174 (II) of 21 November 1947, has
for its object "the promotion of the progressive development of international
law and its codification". Though the members of this Commission, elected
by the General Assembly, are nominated as candidates by States, in fact they
are presumed to act in their individual capacity, being simultaneously "out-
standing representatives of various contemporary schools of thought" .

One of the most explicit descriptions of the traditional role to be played
by international writers may be found in connection with the practical
application of international law by international courts. The statutes of the
Permanent Court of International Justice and of the present International
Court of Justice count the teachings of the most highly qualified publicists
of various nations as subsidiary means for the determination of rules of law
(Article 38).

As already noted, "the analysis of the practice of both Courts indicates
that, far from ignoring 'teachings', they have considered them as what they
really were intended to be: subsidiary means-to be resorted to only when
the main sources were not adequate, or were lacking in clarity". 5

Besides, there is also another function of text-writers referred to by some
authors: where "their writings may help to create opinion which may influ-
ence the conduct of States and thus indirectly in the course of time help to
modify the actual law".6 In this case, however, the text-writers seem to exer-

3 James Leslie Brierly, The Law of Nations, 5th ed. (Oxford, 1955), p. 80.
4 Lachs, op. cit., p. 225.
5 Ibid., p. 218.
6 Brierly, op. cit., p. 66.
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cise their influence on the development of international law, rather than to

provide the evidence of what the law is.

It is true that the contribution of writers was a much more important

one in the formative period of international law than it is now or is going to

be in the future. 7 At present, the influence of doctrine on the formation of
international law is rather behind the scenes. To disregard it would, however,
be unjustified.

Among the functions traditionally performed by the "teachings and
teaching of international law", an almost forgotten one seems to be the trans-
mission of knowledge, especially as it concerns its reflection in the binding
norms of international law. It does not mean, of course, that this function is

deprived of its real importance because it has not been sufficiently noticed by
States.

Fortunately, together with the development of new fields of international
relations regulated by international norms, we may observe a notable change

of this attitude. In many international instruments which have been adopted
by States in recent years, the necessity of dissemination and education in re-
spect of newly formulated rules becomes one of the main matters referred to.
International human rights law and international humanitarian law are the
fields where this phenomenon may most particularly be found.

Already in 1978 the Committee of Ministers of the Council of Europe

adopted resolution 78/41 on the teaching of human rights. This resolution
underlined that "the teaching of human rights is a valuable, and indeed nec-
essary, means of ensuring that human rights are protected as effectively as
possible". Furthermore, it has been recommended that the Governments of
Member States of the Council of Europe should promote "the teaching of the
safeguard of human rights and the relevant protection machinery in an ap-

propriate manner as a part of training for members of the civil and military
services". Within the Council of Europe there is a special body established-
the Committee of experts for the promotion of education and information
in the field of human rights (commonly known as DH-ED)-which under-

takes various initiatives in relation to certain professional groups that are
most frequently confronted with human rights situations and problems in
the daily accomplishment of their duties.

With respect to international humanitarian law, we may recall the draft

recommendations prepared by the Meeting of the Intergovernmental Group
of Experts for the Protection of War Victims at Geneva in January 1995, to

be adopted at the coming session of the International Conference of the Red

Cross and the Red Crescent. Among these recommendations, the most

7 D. J. Harris, Cases and Materials on International Law, 4th ed. (London, 1991), p. 58.
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generally accepted were those concerning ways and means of improving the

dissemination of international humanitarian law. They included the prepa-

ration of appropriate manuals on the law of armed conflict and their use as

an integral part of military training. Moreover, it is going to be recommend-

ed that States increase their efforts to train civilian and military instructors

in international humanitarian law, as well as to train in that law the members

of civilian administrations and various kinds of armed and paramilitary
forces. Together with academic institutions involved in public education,

specific programmes and teaching materials should be produced, "designed
to imbue students of all ages with the principles of international humanitar-
ian law" (Recommendation IV).

It is also worth mentioning that in the Convention on the Safety of
United Nations and Associated Personnel, adopted in this General Assembly
Hall on 9 December 1994 (resolution 49/59, annex), a specific article was
included dealing with dissemination: "The States Parties undertake to dis-
seminate this Convention as widely as possible and, in particular, to include
the study thereof, as well as relevant provisions of international humanitarian
law, in their programmes of military instruction" (article 19).

Consequently, it seems that the teaching of international law is no long-
er just a matter of the private interest of teachers concerned, but increasingly
is becoming a specific obligation of States deriving from numerous interna-
tional instruments.

In thinking about new fields for the development of research and edu-
cation in international law, one should remember certain general factors hav-
ing a direct or indirect impact on the formation of such fields.

First of all, there is a close relationship between the development of new
fields for research and education and the development of new branches of in-
ternational law. What has been correctly underlined by some authors is "the
expanding field"' 8 of international law, which may be observed in historical
profile and which, it seems, will be continued in the future. As a result, we
may identify an analogically expanding role for research and teaching follow-
ing such new frontiers of international law.

Similar connections are visible with respect to scientific and technolog-
ical progress, which creates new spheres of international activities to be gov-
erned and regulated by emerging norms of international law. However, it is
not so easy to predict now which new discoveries and inventions will in the
future cause an objective need for the elaboration of new norms of interna-
tional law. For instance, it was impossible at the beginning of our century to

8 G. Schwarzenberger, The Frontiers of International Law (London, 1962), p. 83.
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anticipate the rise of the international law of outer space, together with the
development of research and teaching in this field.

Meanwhile, we may just focus on those institutions of international law
which seem to be the most probable objects of future modifications, together
with appropriate changes in the sphere of research and education.

The concept of subjectivity in international law is the one which has a
chance for further evolution and transformation. These changes may go si-
multaneously in two contrasting directions. On the one hand, the develop-
ment of transnational and supranational entities will, without any doubt,
create an objective necessity for more precise formulation of their position as
specific subjects of international law, with an important role in this process
to be played also by doctrine. On the other hand, it is highly probable that
a considerable extension of subjective international rights possessed by indi-
viduals may be expected.

Contemporary international law is now becoming not only, as it was for
centuries, the law established mainly by States and for States, but more and
more a law created for the benefit of individual human beings. It seems that
this tendency, deeply humanistic and progressive, will be continued in the
future. In that connection the importance of teaching and disseminating of
"human-oriented" norms of international law cannot be in any way over-
estimated.

Individuals, being directly protected by international norms or even ob-
taining certain subjective rights under international law, should be fully en-
titled to receive comprehensive information about rights and freedoms they
can enjoy in accordance with this law, as well as about formal and practical
ways and means to claim these rights and freedoms on a national and inter-
national basis. As already mentioned, in such circumstances the teaching and
dissemination of relevant international norms become an obligation for
States.

The growing tendency towards individuals' obtaining a legal status as
sui generis subjects of international law is closely connected with the devel-
opment of a wider conception of what the international protection of human
rights requires. The catalogue of human rights and freedoms is constantly
growing, now including already three generations of these rights.

There are still, however, serious difficulties hampering universal recog-
nition and acceptance of the principal human rights and fundamental free-
doms. Political factors still prevail in this field among States, which
frequently cannot jointly and effectively condemn even the most obvious vi-
olations of these rights and freedoms. And this seems to be one of the crucial
tasks before researchers and teachers in the field of the future development
of international human rights law. They should strive simultaneously in two
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directions-to promote the extension of the substantial catalogue of human

rights and freedoms and to call for universal recognition and application of

these rights and freedoms by all States.
Such an attitude seems also to be desirable for the future development

of international humanitarian law. The principles and rules of this law re-

quire intensive dissemination and education for the purpose of eliminating
all drastic examples of their violation.

The above-mentioned expanding field of international law will also re-

quire the careful elaboration of a new understanding of the traditional con-
cept of State sovereignty. Teachers and researchers are especially entided, and
even obliged, to start and continue the long-lasting process of changing the
conservative mentality of States in the face of a new reality.

International protection of the human environment appears to be an-

other important part of international law which needs to be developed in the
future. From the 1960s onwards the international community has gradually
come to realize the nature and scale of the threat to our environment and
there has been a substantial increase in the number of international measures
designed to protect it. In that connection, we may already confirm the posi-
tive impact of the doctrine of international law on the formulation of the
concept of the human right to an adequate, healthy and sound environment.
Researchers and teachers should continue their endeavours to promote and
achieve universal recognition of this right.

In this short presentation it is virtually impossible to cover all the prob-
lems connected with traditional and new fields for the development of re-
search and education in international law.

To summarize, it may just be said that based on the experience of the
past, researchers and teachers in the field of international law should in the

future concentrate on the following main objectives:

(a) To participate in the formulation of new forms of international law,

maintaining at the same time a close relationship between teachers and
lawmakers;

(b) To promote a progressive development of international law wherever

and whenever it is necessary or desirable for the benefit of the interna-
tional community or individual human beings;

(c) To disseminate the norms of international law as widely as possible and

to educate the people as the conscious beneficiaries of this law or per-
sons obliged to follow and obey its rules in their official or professional
activities.
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This Congress has as its theme "Towards the Twenty-first Century: Inter-
national Law as a Language for International Relations". Peace and security,
social well-being and economic development, sustainability and distributive
justice in the global village all depend on a wide-scale and general acceptance
of the language and principles of international law. Unless this language is
known and spoken by an increasing number of people, we will fail to make
international law the language of international relations. This must begin
with teaching our young people. As Mahatma Ghandi once said, "If we are
to reach peace in this world ... we shall have to begin with our children".

I want to discuss four points: why, who, what and where. First, why the
language of international law is largely learned rather than experienced;
second, who speaks or could learn to speak the language of international law;
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third, what we, the speakers of the language, must do to teach students the

language of international law, particularly in secondary education; and

fourth, where has Canada gone in teaching international law in secondary

schools. I conclude with a call to action to further our efforts to offer inter-

national law in secondary schools around the world.

1. Why is the language of international law largely learned rather than

experienced?

We are a privileged few in this room who know the language of international
law. The great majority of world citizens are not even aware of international
law.

For the goals of international relations to be achieved, the language of
international law must become, like the rule of law is to domestic legal sys-
tems, the notion that individuals, institutions and governments of States
submit to the law to govern their affairs.

H.L.A. Hart, in his seminal work, The Concept of Law,1 argues that law
works because the persons that make up the society which the legal system is
to serve agree to be bound by it. According to Hart, the internalization of the
rules engenders respect for them and shapes the way in which the majority
of individuals in the society will act 2 as it better protects everyone's longer-
term self-interest, i.e., ultimately the personal safety of individuals and via-
bility of the society. I maintain that this "internalization" occurs through two
processes: direct experience and formal education.

By direct experience I mean that one might learn about these rules by
directly encountering them. Domestic law and its impact constantly encir-
cles us and we internalize its rules by a process of experiential osmosis.

As there is a State interest in citizens obeying the law, the State often
takes a very active role in teaching citizens about its law and legal institu-
tions. Formal instruction in the obligations of citizenship is undertaken
through State education programmes such as schooling, citizenship training
and licensing.

This process of internalization, whether through direct experience or ed-
ucation, produces three tangible effects: (a) on the part of each individual,
compliance with the law; (b) on the part of society in general, an attitude or
expectation of compliance with State laws; and (c) a significant societal pres-
sure on individuals, corporations and even Governments to comply with
State laws even when it is not in their immediate self-interest to do so.

I Oxford, Clarendon Press (1961).
2 Ibid., p. 86.
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The system of international law cannot function in the same fashion.
The participants of international society have largely been recognized as in-
dependent States. While this trend is changing, 3 international law applies to
a very limited number of entities. Furthermore, the language of international
law is not spoken or internalized by these entities themselves, but only
through their human agents. These human agents change periodically
through political changes and often have domestic pressures which may con-
flict with international obligations.

Because international law cannot be internalized for the vast majority of
individuals through direct experience, it appears that we must rely on educa-

tion.

2. Who speaks and understands the language of international law?

Those who can teach the language of international law will be those who can
speak it. There are, in my opinion, four distinct levels of linguistic proficien-
cy at present-fluent speakers, novice speakers, occasional or tourist-class
speakers and non-speakers. I wish to explore briefly each category.

Fluent speakers

Even among lawyers, speakers of the language of international law are few.
These include lawyers in States' foreign services, immigration and trade de-
partments; lawyers in private firms largely involved in international business
transactions, or immigration; corporate counsel in legal departments of trans-
national corporations; lawyers in intergovernmental organizations and non-
governmental organizations; and international legal academics.

This group of international lawyers as a proportion of all society is very
small indeed. Measuring fluency in the language of international law is of

course difficult. However, one gets some idea of relative numbers by exam-
ining how many lawyers express an interest in international law through na-
tional law associations and national international law associations. In Canada
and the United States, for example, lawyers might manifest their professional
interest in international law through the international law section of the

3 This trend has been changed for two reasons: first, the explosion of States in the world-
50 States were founding Members of the United Nations as compared to 185 Member States
today. Second, international law is reaching further and further into the activities of non-State
actors. Several human rights treaties extend rights to individuals which are enforceable by inter-
national organizations as against an offending home State. Other international treaties seek to
bring individuals responsible for international crimes to justice. Certain international trade
agreements (the North American Free Trade Agreement, for example) and dispute settlement
treaties (the United States-Iran Claims Tribunal and the International Centre for the Settlement
of Investment Disputes) provide rights of action as against States by individuals or corporations.
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Canadian Bar Association (CBA) and the American Bar Association (ABA).4

Using 1994 data, 4.9 per cent of CBA lawyers and 3.5 per cent of ABA law-

yers have an interest in international law. Even if one were to add to these

numbers the membership of those lawyers in specialist international law

associations-the Canadian Council on International Law (CCIL) and

the American Society on International Law (ASIL)5-percentages of law-

yers who express a professional interest in international law would rise to

only 5.8 per cent of lawyers in Canada and only 4.7 per cent in the United

States of America.
Although far from being scientifically conclusive, my data suggest that

only about 5 per cent of lawyers in North America are fluent in the language
of international law. Is this group large enough to study, teach and practise
the language of international law in the next century?

Novice speakers

I am an instructor of introductory and advanced courses of international law
at the Faculty of Law, the University of Western Ontario. Our student body
consists of approximately 500 students more or less evenly divided over the
three years of our Bachelors of Law programme. International law is not of-
fered to any first-year students. With respect to upper-year students, less then
half the students currently take even one course in international law.6 Our
faculty is, it appears, quite typical among law schools, especially in the light
of Professor Gamble's comprehensive study7 of law schools across North
America, indicating that on average only 45 per cent of law students take one
or more international law courses during their law school career.

Occasional or tourist-class speakers

The size of this class speakers of international law is practically unknowable,
but their importance to the promotion of the language of international law

4 For 1994, the CBA had 35,000 general members, of whom 1,707 were members of the
international law section, while the ABA had 346,673 members, with membership in the inter-
national law section numbering 12,142 members.

5 Membership in the specialist international law organizations is for the Canadian Council
on International Law (343 members) and for the American Society of International Law (4,223
members).

6 According to statistics available from our law faculty, during the period 1991-1995, be-
tween 20 and 48 per cent of our students took at least one course on international law, depending
on the year.

7 John Gamble, Teaching International Law (American Society of International Law, New
York, 1993), pp. 122 and 123. This comprehensive study documented the teaching of interna-
tional law in North America, as well as some institutions outside of North America. The study
was the latest of a number of similar studies dating back some 80 years. Professor Gamble's survey
canvassed both law schools and political science departments.
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as the language of international relations is absolutely essential. This group is

able to "experience" international law largely through media8 reports, even if
it be second-hand. The interest and understanding that this group manifests
may not be systematic, profound or sustained. It is dependent on access to and
interest in media reports. However, I believe this group is able to recognize that
the language of international law is an important factor in the conduct of in-
ternational relations. This recognition is the first step to the internalization of
international law by a broad group of non-professional speakers.

Non-speakers

This group has little access to, or knowledge of international issues. It is a
great challenge even to contemplate educating this huge and diverse group in
any systematic way.

3. How are we, as speakers of the language, to teach the language of
international law?

We, as international legal academics, researchers and diplomats, recognize our
responsibility to push out the frontiers of international law. We research the law,
we critique it, we apply it, we codify it and many of us teach it. Through our
efforts our audiences will grow in their appreciation of and fluency in the
language of international law. The need for more and better teaching of inter-
national law at law schools has been documented both in academic journals9

and at international symposia10 for several decades. But how do we get more

8 The importance of educating the media with respect to reporting on international legal

events is clear but beyond the scope of this presentation.
9 American academics have been quite prolific in this area. A selected offering of academic

articles on this subject includes J. Kunz, "A plea for more study of international law in American
law schools", American Journal ofInternational Law, vol. 40 (1946), p. 624; C. Franklin, "Need-
ed: more and better courses in international law", Journal of Legal Education, vol. 4 (1952),
p. 326; W Bishop, "International law in American law schools today", American Journal of Inter-
national Law, vol. 47 (1953), p. 686; "The state of international legal education in the United
States", Harvard International Law School Journal (1988), p. 239. For commentary on the teach-
ing of international law in Canadian law schools, see R. St. J. Macdonald, 'An historical intro-
duction to the teaching of international law in Canada", Canadian Yearbook ofInternationalLaw,
vol. 12 (1974), p. 67; D. Turp, "The teaching of international law at the Universit6 de Montreal",
Dalhousie Law Journal, vol. 11 (1987), p. 325. For a report on Australian international legal ed-
ucation, see "Teaching and research in international law in Australia", Australian Yearbook of
International Law (1987), p. 176.

10 See R Jessup, "The teaching of international law in law schools", American Society ofln-
ternational Law Proceedings (1947), p. 66; "Promoting training and awareness-The tasks of ed-
ucation in international law", American Society of International Law Proceedings (1981), p. 159;
C. Osakwe, "Re-examination of the teaching of international law", American Society ofInterna-
tional Law Proceedings (1984), p. 198; and "Roundtable on Teaching International Law", Amer-
ican Society of International Law Proceedings (1991), p. 239.
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students interested in taking international law at law school? How do we

attract students to become novice speakers of international law?

In a small sample survey of law students currently studying law at The
University of Western Ontario, 1 1 about 6 per cent had previously studied

some international law at the secondary school level. However, 100 per cent

of the students who had previously studied some international law at second-
ary school also went on to take at least one course during their undergraduate

studies (even though their undergraduate majors were as diverse as French,
journalism or histor7 ) and at least one international law course as part of

their legal training.1 It would appear from this small survey that one way to
improve the likelihood of students pursuing international legal training in
law school is to introduce them to the subject at the secondary school level.

Secondary school teaching of international law would also impact upon
the occasional speakers and non-speakers of the language of international
law. The occasional speaker would respond to the messages of the media with
understanding. The non-speaker would be empowered to respond to inter-
national issues. The need for broad understanding of international issues has
been evident for some time. 13 While a multitude of other strategies may be
available to reach this group, one which intuitively presents itself is to reach
the group through the common institution through which every generation
must pass: our schools.

There are at least two reasons, then, why we should be teaching interna-
tional law to students in secondary school:1 4

(a) It will increase the likelihood that students will do further studies in
international law;

(b) It will prepare students to identify and understand international legal
issues, thereby allowing them to become fully participating members

" Buckingham and Sullivan, University of Western Ontario, 1995. Sample size: 55 stu-
dents; number of questions: 7 (unpublished).

12 Furthermore, when asked how important they considered international law as part of

the high school curriculum, this group consistently answered with the highest possible score (5),
which corresponded with the criterion "very important". This response can be compared to the
average response to this same question by the whole sample, which was 2.4, with (1) being the
lowest possible score-"not important"-and (5) being the highest.

13 E. Root, "The need of popular understanding of international law", American Journal of
International Law, vol. I (1907), p. 1.

14 Although this view is not universally shared, I think it is unrealistic to expect that the
concepts of international law can be introduced any earlier than secondary school. Elementary
students do not have the skills or the underlying knowledge base to appreciate international law.
It is not until the secondary school years that the political and geographical awareness of students
will increase and crystallize sufficiently to look beyond one's borders to the international commu-
nity. For a view which implicitly denies this position, see the Centre for Human Rights, Teaching
Human Rights: Practical Activities for Primary and Secondary Schools (United Nations, New York,
1989).
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of international society with a respect for international law as the
language of international relations.

4. Where is Canada going with respect to the teaching of international
law in secondary schools?

Getting international law into secondary schools requires at least a three-
phase process. First, someone must convince teachers or, more likely, minis-
tries of education, that there is a need to have international law taught in our
schools. Second, we need to develop international law curricula to provide
the basis of instruction in schools. And third, teachers need materials from
which to teach.

Efforts to bring international law to Canadian secondary school stu-
dents have been slow. Education is a matter of exclusive provincial jurisdic-
tion, and only one province 15 has developed a curriculum which includes a
systematic examination of international law. Let us look, then, at the case-
study of Ontario.

The most recent Canadian statistics suggest that there are approximately
1,220,000 secondary school students in Canada.16 Of these, 720,000 or
59 per cent attend secondary school in Canada's most populated province of
Ontario. The international law portion of the course is available only to
those students entering their final year of studies, the Ontario Academic
Courses (OAC) level. In 1994, 26,111 students took this course, a group
which accounts for approximately 17 per cent of the total OAC enrolment.17

In Ontario, therefore, almost one in five students graduating from high

15 Ontario has offered international law at the high school level since 1987. The curricu-

lum for the international law module is found in the annex to this presentation. As well, approx-
imately 9,000 students annually take a law course in Alberta, Canada, containing a module called
"Law and the Traveller". Source: McGraw-Hill Ryerson Ltd., Whitby, Ontario. The other eight
provinces of Canada, to my knowledge, have no secondary school law curriculum that includes
the treatment of international law. I am currently writing a new Grade 11/12 text to be used in
any or all provinces of Canada which, by agreement with the publisher, will contain a special issue
on international law in each chapter of the book, even though the book is primarily geared to ex-
plorinkCanada's domestic system of law.

This definition includes, for all provinces other than Quebec and Ontario, the number
of students generally in their last four years of secondary school education (grades 9-12). For On-
tario, it also includes a fifth year of secondary school, the OAC year, which follows after grade 12
and is required for admission to any Ontario university. For Quebec, these statistics include only
grades 9-11, as generally speaking students after grade 11 enter into a junior college called
CEGEE Source: Statistics Canada, Education in Canada, 1992-93, Catalogue 81-229 (Ottawa:
Statistics Canada, Educational Division 1993). These statistics are for the academic year 1992-
1993.

17 Source: Ontario Ministry of Education, Toronto, Ontario.
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school today is likely to have been exposed 18 to the study of international

law.19 How did this happen?

(a) Recognizing the need for international law in Ontario secondary schools

In the mid-1980s, the Ontario Ministry of Education undertook an ambi-
tious revamping of a large portion of the Ontario high school curriculum.

There was consultation with teachers, administrators and representatives of
the Ministry and with university professors and other interested associations.
One of the new courses offered was law, but the course had to offer some-
thing "new and different" from the then existing grade 11/12 law courses.
Four individuals in particular were instrumental in suggesting that interna-
tional law be included. These individuals, three law teachers2 0 and one in-
ternational law professor,2 1 were then approached to write a draft of the
guidelines for the international law module of the OAC law curriculum,
which was adopted and implemented in 1987 and has since remained unal-
tered. These guidelines are attached in the annex to this paper.

(b) The curriculum for international law in Ontario

By 1987, the Ministry published its new guidelines for the OAC curriculum.
The stated rationale for the entire OAC law course was to "provide students

18 It is possible for instructors to choose not to offer any of the international law portion

of the course but concentrate more on other aspects of the curriculum. Without extensive empir-
ical work, it is not possible to know how widespread this practice is. For my purposes, I have as-
sumed that the practice is not widespread. This suspicion has been confirmed only by anecdotal
evidence from Ontario OAC law teachers.

19 This number represents a significant increase in student enrolment in the OAC class over
my survey of 1995 graduating law students. The 1994 average of 17 per cent of students taking the
OAC law class greatly exceeds the 6 per cent in the 1995 law school class survey group who took
international law in high school. This difference can be accounted for by at least four factors. First,
international law is only offered at the high school level in two provinces in Canada, Ontario and
Alberta. Only 47 of the 55 students sampled completed their high school matriculation in those
provinces. Given this factor alone, then nearly 13 per cent of the students who could have taken
international law in high school did take it. A second factor is that Ontario students may have taken
the OAC law course, but had an instructor who chose not to teach the international law module.
Third, international law has only been part of the Ontario curriculum since 1987. Since our survey
did not ask the 1995 class their year of high school matriculation, some of them may have passed
through the Ontario high school system before they would have had an opportunity to take the
OAC course. A fourth factor may be that the OAC course has simply become more popular and
students may be becoming more interested and aware of international law and so more are choosing
to take the course than when it was first offered. If this is the case, hooray!

20 Michael Liepner, Thornlea Secondary School, Thornhill, Ontario; Steven Spetz, King-
ston, Ontario; and Steven Talos, Brantford Collegiate Institute and Vocational School, Brantford,
Ontario.

21 Professor Sharon Williams, Osgoode Hall Law School, York University, North York,
Ontario.
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with a sophisticated understanding and broad skills needed for full partici-
pation in our complex, modern society". 2 2 The international law module in-
cluded in the law curriculum-"Law and the World Community"-is given
equal weight with the other modules of the curriculum such as human rights
and freedoms, law and the economy, legal history, criminal law and current
issues in Canadian law.

(c) Developing materials for use in Ontario classrooms

When international law was included in the curriculum, no materials existed
which systematically introduced students to international law in a language
which was understandable by students at this level. Teachers either had to de-
velop their own materials or adopt a patchy Ministry package, 23 but both
were far from comprehensive. In 1989, two Canadian texts appeared to fill
this gap in educational materials. One was Understanding the Law,24 which

included a large unit on international law, the other being a free-standing
paperback volume called Law and the World Community.2 5

In the past few years the world and the content of international law have
significantly chaned. But only one new text, a second edition of Under-
standing the Law,2 has been produced since 1989 to record these important
changes. I was fortunate to prepare the restructured international legal ma-
terial for this text. The second edition, which will be available in 1996, con-
tains over 170 pages of text, cases, exercises and questions pertaining to
international law since the thawing of the cold war.

These materials are broken down into four chapters. "The nature of in-
ternational law" examines the evolution of international law, the relationship
between international law and domestic law and the sources of international
law and focuses on two specific examples of international law: extradition

and diplomatic immunity. The chapter entitled "International conflict and
collective security" helps the student to understand the structure of the cur-
rent international system of collective security, compares methods of peaceful
resolution of international State-based conflict, outlines the limits on the use
of force in international relations, explains the means for coping with indi-
vidual-generated international conflict and summarizes the international

22 Ontario OAC curriculum guide, "Contemporary Studies-Law", p. 52.
23 Ministry of Ontario materials, 1989, "Law-Unit Five Law and the World Communi-

ty", Toronto, Ontario (unpublished).
24 Liepner, Talos and Dickinson, Understanding the Law (Scarborough: Mc-Graw Hill Ry-

erson, 1989). The Unit entitled "Law and the Global Community" consists of 153 pages of text.
25 Daniel Baum, "Law and the World Community", Thinking About Law: An Issues Ap-

proach Series (Toronto: IPI Publishing Limited, 1989), 214 pp.
26 Dickinson, Liepner, Talos and Buckingham, Understanding the Law, 2nd ed. (Scarbor-

ough: McGraw-Hill Ryerson, forthcoming). The international law materials consist of 174 pages.
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communitys response to international criminal activity. The third chapter is

devoted to "international human rights". It explores the origin of interna-
tional protection of human rights, outlines the major international human
rights treaties, distinguishes between universal and regional human rights
treaties and addresses the issues of special protection granted to women, chil-
dren and refugees under international law. The final chapter, "International
relations", outlines the limits of national jurisdiction with respect to land
masses, water, air and species, examines pressing environmental concerns and
the international community's attempts to retard international environmen-
tal damage and concludes with an examination of the impact of international
trading agreements like the World Trade Organization/General Agreement
on Tariffs and Trade (GAT). These chapters represent, in my view, a com-
plete introduction to the study of international law and, through the use of
the further readings su ested in the chapters, represent a source for greater
depth of study as well.

5. Condusion-a call for action to create world-class citizens starting in
secondary schools

To my knowledge, few countries in the world have developed their educa-
tional objectives for secondary school education to include an examination
of international law. I am aware of a programme to do so by the New York
State Bar, but have found few other examples where our high schools are
training students in international law. Furthermore, I could find few, if any,
comprehensive introductory texts on international law for high school stu-
dents outside the ones already mentioned, at least in the English-speaking
world.28 Equally distressing was the fact that I could find little literature in
learned academic journals of education, law or international law on teaching
international law in secondary schools. 29

We need to be introducing students to international law earlier than in
universities. A more educated and internationally literate public will assist
the goal of recognizing international law as the language of international re-
lations. Leaving to chance or to higher education the role of teaching the
world about international law is too late. I wish to propose a plan, in five

27 It is my hope to convince my publisher to develop these international law materials as

a free-standing volume for school use in English-speaking countries.
28 I would be most grateful if persons might draw any such materials, in any language, to

my attention. I did locate some interesting materials which focus on specialized areas of interna-
tional law, such as Centre for Human Rights, Teaching Human Rights: PracticalActivities for Pri-
mary and Secondary Schools (New York, United Nations, 1989), 56 pp.

29 The exception was Donald W McNemar. "The task of education: broadening profes-
sional training and public awareness", Proceedings of the American Society of International Law,
vol. 173 (1983), p. 176.
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steps, to develop the creation of world-class citizens through the teaching of

and appreciation for international law at the secondary school level.

Step 1-Recognizing our obligation to teach the language of international

law

We must recognize that we are the ones who currently speak the language of
international law and thus have an obligation to teach our language more

broadly. It is at international conferences such as this one and also within the
national international law organizations, such as CCIL and ASIL, that we

can begin the process of encouraging the teaching of international law in sec-
ondary schools.

Step 2-Developing an approach to teaching international law in secon-
dary schools

We must become involved in and create groups which:

(a) Advocate inclusion of international law in high school curricula;

(b) Develop model curricula for secondary schools that can be pre-
sented to ministries of education;

(c) Write teaching materials directed to high school students.

Step 3-Working with high school teachers

Even with the international law module in the OAC curriculum, teachers of
the course are not required to complete all of the modules. Since internation-
al law continues to be generally inaccessible to the general public, there are

two factors which reduce the likelihood that teachers will venture into the
international law module. First, teachers themselves are not familiar with in-

ternational law and so may not be keen to tackle material which seems

foreign to them. 30 Second, students are not familiar enough and lack the
general exposure to international law to create a demand for teachers to "buy

into" international law.

It is up to the academic and practising international legal community to
lead the charge to change these attitudes. In time we will be able to rely on

a better educated public which truly believes that international law is the lan-

guage of international relations to assist us in this effort.

30 There are several initiatives that are attempting to remedy this reluctance. For example,

each year the Ontario Business Educators Association holds special seminars to attempt to make
international law more user-friendly.
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Step 4--Securing financial support for international law education efforts

It is clear that not all States will have the financial ability to support the de-
velopment of an international law curriculum. We must develop funds and

international organizational resources to encourage international law teach-

ing in secondary schools around the world.

Step 5-Setting goals to achieve steps 1 to 4

It is important that we set realistic goals to achieve the above objectives, by

which we may later measure our achievements. I propose that if international

law is to become the language of international relations, it is imperative that
targets be set for the teaching of international law in secondary schools

around the world: by the year 2000, perhaps we should aim to have 10 States

introduce international law into their high school curriculum; by 2005, 20

States; by 2020, 80 States; and one-half century from now, I hope that most
nations of the world will have international law taught in their secondary
schools.

Only if we act now can we be assured that the leaders of tomorrow will

be world-class citizens using the language of international law as the language
of international relations.
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Annex
Ontario Curriculum

Unit 5. Law and the World Community

Description

In this unit students explore the origins, aims,
principles and problems underlying the legal in-
teraction, cooperation and conflict among na-
tions. The institutions and agreements set up to
regulate international relations between nation-
States are also examined. Students should come
to appreciate the scope and limitations of the
law as a means of resolving international con-
flicts and problems. An awareness of the global
aspect of law should increase student interest in
international legal affairs and enhance their
awareness of themselves as "world citizens".

Content

(a) Sources and uses of international law

* The United Nations Charter and Organ-
ization

* The World Court
* International conventions and treaties
* Territorial disputes, boundaries and inter-

national zones
* War crimes and crimes against humanity
* The problem of international terrorism

(b) Current concerns in international law (select
at least three topics)

* The use of international boycotts and sanc-
tions

* The ownership of world resources
* Cross-border pollution
* Citizenship and immigration
* Terrorism
* Human rights
* The regulation of international trade and

investment
* Diplomatic immunity
* Extradition
* Refugees and political asylum

Sample teaching and evaluation strategies

Have students work in groups to examine
such examples of international law and law
courts as the jus gentium, the Congress of
Vienna, the Treaty of Versailles, the League
of Nations, the Geneva Convention. Stu-

dents then identify the areas of concern that
produce international law.

" Have students investigate and assess the
Nuremberg and other post-war tribunals
and explore later cases in which the rules
developed in these tribunals have or could
have been applied.

" Have students analyse the 1982 United Na-
tions Convention on the Law of the Sea for
its potential future impact.

" Have the class study voting patterns on is-
sues of major importance for the five perma-
nent members of the United Nations
Security Council in order to draw conclu-
sions about the legal interests of each nation.
Students then predict how the nations
would vote on a series of hypothetical issues.

" Have students debate the following: "Na-
tional interests are an impediment to the
enforcement of international law".

" Have students examine a variety of territorial
disputes and evaluate how these have been
resolved in the light of international law.

" Have students work in groups to compare
arbitration, negotiation, adjudication and
force as methods of solving international
disputes. One example could be the Falk-
land Islands war.

" Have students examine specific cases involv-
ing refugees and/or war criminals in order
to develop criteria for distinguishing be-
tween people who should be returned to an-
other country and those who should be
permitted to stay.

" Have students research various environmental
and economic problems in order to assess the
feasibility of legal solutions to the problems.

" Have students contact an agency such as
Amnesty International for materials and in-
formation. Using this material as a basis for
further research, students then analyse the
role, methods and effectiveness of the agen-
cy and present their findings in the form of
a research paper.

" Select a current international legal issue and
have students write a paper presenting the
arguments for both sides.

" Have the students evaluate the following
law-enforcement tactics: sanctions, boy-
cotts, world opinion, force, peace-keeping
units. Students then rank the tactics in or-
der of importance and establish and explain
the criteria for their evaluation.
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COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. LUIGI FERRARI-BRAVO

M r. Maupain* suggested that an increased role for international organiza-
tions, and especially their legal departments, might counterbalance the mo-
nopoly on training mentioned by Mr. Ferrari-Bravo. Legal departments such
as that of the International Labour Office (ILO) received many applications
for internships from graduate students throughout the world. Such a spon-
taneous system, however, involved limitations: the capacity of the ILO to ac-
commodate those students and to provide supervisions was limited, and the
applications were limited in geographic origin, due largely to financial con-
siderations. Such a system had advantages both for the organizations, for
which it was a source of research assistance and new talent, and for the in-
terns, who thus had an opportunity to gain valuable experience and insight
and obtained access to otherwise unavailable documentation. An effort
should be made to systematize and universalize such internship possibilities.
That would mean creating a system for locating and screening candidates,
such as a centralized system at the United Nations level. A system of financ-
ing would also have to be set up, perhaps first by means of scholarships and
subsequently by the organizations themselves. He thought the Congress was
perhaps the proper place to consider the creation of such a centralized intern-
ship system for students in international law.

Mr. Bernad** wondered whether, in the discussion of teaching and re-
search, account was duly being taken of the fact that since 1989, public in-
ternational law had shifted considerably, the international social base had
changed and a split was taking place, no longer between Marxism and capi-
talism, but along socio-cultural lines. He felt the new situation required a

Legal Adviser, International Labour Office, Geneva, Switzerland.
** Catedritico de Derecho Internacional Paiblico y Derecho Comunitario Europeo, Univer-

sidad de Zaragoza, Zaragoza, Espaiia.
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redoubling of efforts on the part of States and international organizations

and would like to know whether Mr. Ferrari-Bravo shared that view. Did he

consider that everything possible was being done to contribute actively to the
recognition, especially among students, of the need to respect international
law? Was one contributing to the improvement of the content of internation-
al norms, respecting the vital interests of States and promoting the idea that
global challenges needed global responses? Was one of the greatest threats,
namely, the wish to regulate everything, being properly combated? Would it
not be better for States to regulate internationally only what was necessary?
Did Mr. Ferrari-Bravo think compulsory teaching of international law in all
universities was a good idea, as a goal to be achieved during the United Na-
tions Decade of International Law? And finally, would it not be fitting, in
view of the success of the current Congress, to hold a second Congress at the
end of the Decade, in 1999?

Mr. Ferrari-Bravo (reply) said that the internship system envisaged by
Mr. Maupain was laudable and agreed that a geographic balance had to be
maintained in the selection of candidates. For the sake of greater impartiality,
it was preferable to have the related financing administered by international

organizations.
He agreed with Mr. Bernard that it was a time of socio-cultural confron-

tation. The real challenge, however, was not simply to provide rules, but to

create patterns of integration. The World Trade Organization (WTO), for
example, had to create the conditions of respect for the complicated rules of
the WTO accords, which implied a certain degree of similarity among dif-
ferent systems. That was relatively easy in the case of members of the Euro-
pean Union, but not in the case of States in other regions. Perhaps the only
approach was to offer model patterns to enable States to create their own
rules, within a certain basic uniformity. An example was the work on the
principles of international commercial contracts published in 1994 by the
International Institute for the Unification of Private Law (UNIDROIT) and
translated into several languages. Some might view it as private codification;
yet it provided a basis on which States could legislate or companies having

joint ventures could operate. That was what he meant in referring to the
bridging of the gap between developed and developing countries.

As for the compulsory teaching of international law, he personally hated

everything that was compulsory! He preferred the idea of "encouragement

teaching". Basic elements, as advocated by Mr. Buckingham, were useful, but

only basic elements, so that students graduating from law school would be

aware of the existence of the international arena and of some of its applicable

rules.
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If there was a Congress in 1999 (a question actually addressed to Mr.
Corell), he felt it should be completed with a colloquium to assess the cur-
rent Congress.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. ZDZISLAV GALIcKI

Mr. Paszkowski* observed that when one heard about new principles of in-
ternational law, which were not necessarily expressed in formal instruments,
the question arose where to find those norms, how to determine their exist-
ence and their content. In that context mention should be made of a recent
UNESCO work entitled International Law: Achievements and Prospects, pre-
pared under the direction of Mr. Bedjaoui with the cooperation of numerous
other researchers and teachers. In fact, the role of teachers had not been re-
placed by all the bodies that dealt with the codification and progressive de-
velopment of international law. On the contrary, in view of the multiplicity
of the sources of international law, the methodical presentation of its princi-
ples, together with the necessary clarifications, took on particular impor-
tance at the current juncture.

He was grateful for the fact that the Congress had provided him with
relevant and useful answers to some of the questions with which, as a practi-
tioner, he was constantly confronted and to which he desperately sought an-
swers. He had no specific question to ask, but had simply wished to express
his thoughts as a representative of UNESCO, an organization that dealt first
and foremost with education.

Mr. Qureshi,** addressing his remarks both to Mr. Galicki and to Mr.
Corell, said that while there was much talk about the influences as well as the
obligations of writers in international law, he had heard no mention of the
difficulties writers might face in publishing, in particular those due to the in-
fluence of the editorial process: doctrinal bias on the part of editors, compo-
sition of editorial boards, nationality requirements for publication, or
selection of particular individuals for the recording of State practice. He be-
lieved national writers should be free to comment on international law issues
and on State practice in their national publications and wondered whether
that view was shared. Because of the importance of the editorial process, he

* Director, Office of International Standards and Legal Affairs, UNESCO, Paris, France.
** Director, Faculty of Law, University of Manchester, Manchester, United Kingdom of

Great Britain and Northern Ireland.
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wondered whether the United Nations should not examine that area and per-
haps consider a code of conduct for editors and editorial practices. He also

believed it fitting to assist countries that did not have yearbooks or journals
of international law in establishing such journals.

Mr. Galicki (reply) said he agreed with Mr. Paszkowski about the diffi-

culty of finding the norms to be codified and the input of theoreticians, and
further work on that problem would be one of the main tasks of teachers and
researchers in the future. Much nineteenth-century codification had been
private in character, yet had yielded famous codes of international law that
still constituted standards for legislation. Though lawyers worked in their in-

dividual capacity within the International Law Commission, they still be-
longed in some way to the United Nations system. The task was to find
solutions satisfactory to both States, as the final law-makers, and to theore-
ticians, who must also play a role in the process.

He agreed with Mr. Qureshi that there were publication problems.
There had been political problems, which for Eastern and Central European
countries fortunately now appeared to belong to the past; yet there still ex-
isted editorial and financial problems. Luckily there were many countries
where the author's nationality was not a criterion for publication. Interna-
tional cooperation with respect to research work, certain scientific projects

and international publications was also a goal for the future and he hoped
that cooperation would be accelerated.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. DONALD E. BUCKINGHAM

Mr. Hilaire* said he strongly endorsed Mr. Buckingham's call for the teach-
ing of international law at the high school and university levels. He himself,
a teacher of international law at the undergraduate level, had taken his first
course in international law at the university level. There had been a great in-
crease in student enthusiasm for such courses. He took his students to the an-
nual meeting of the American Society of International Law, which they
found very exciting, and many of them subsequently specialized in interna-

tional law. A problem that existed in the United States, particularly in inter-

national relations programmes, was that most professors had been required

to take courses in international law for their doctorates, had little knowledge

* Assistant Professor of Political Science, Colgate University, Hamilton, NY, United States
of America.
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of or interest in the field and therefore did not make its study a requirement.

He recommended that, in future, opportunities should be provided for stu-

dents to attend events such as the current Congress or meetings of interna-

tional law societies, inasmuch as such programmes helped students to decide

which areas of law they would study.

Mr. Buckingham (reply) expressed his support for Mr. Hilaire's remarks.

He himself had that same year for the first time brought some of his interna-

tional law students to the United Nations for a view of "international law in

action", which had proved a most enlightening experience for them. Such an

approach should be fostered at the law-school, undergraduate and even sec-

ondary school levels.

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

Mr. Re* pointed out that under the United States judicial system, if an in-

ternational legal principle was not identified by the judge, it was often be-

cause it had not been brought to the court's attention by the lawyers. But if

lawyers and judges were to know the principles, they must have studied the

subject. He had welcomed Mr. Buckingham's remarks about teaching inter-

national law as early as possible, but at least in law school! One way to induce

students to take courses in international law was to have bar examiners ask

questions on it. He suggested that one should compare more recent United

States Supreme Court decisions, in which international legal questions often

did not receive proper treatment, with some of the earlier decisions, such as

that rendered in the Paquete Habana case, in which that Court had ruled that

international law was part of domestic law and must be applied.

Ms. Beer-Gabel** observed that computer-assisted analysis, used in pri-
vate law, was apparently unknown in public international law. It permitted

queries involving multiple parameters and also made it possible to follow the

evolution of legal provisions in time. Whereas scanning a body of informa-

tion contained in hundreds of agreements was impossible for the human

mind, the results obtained with the computer were quite extraordinary and

often called into question traditional analyses. The method showed, for ex-
ample, the inconsistency between the theoretical stances of States and the so-
lutions that actually prevailed in their international agreements, which might

Faculty of Law, St. John's University, New York, NY, United States of America.
** Maitre de Confdrences l'Universit6 de Paris-I, Panthdon-Sorbonne, Paris, France.
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raise the question whether the theoretical discussions actually had any mean-

ing. Earlier in the Congress she had given examples relating to the field of

maritime delimitation. Another example was the possibility of measuring the

effectiveness of an international organization by quantifying the interaction

of several elements on which that effectiveness depended. She stressed that it

was not difficult to learn to use the computer and that students were enthu-
siastic about the new form of legal research. One could not disregard the con-

tributions of computer technology in international law when it was widely

used in all fields, especially research.

Ms. Gonz~Iez Lozano* said she considered that the fundamental issue
in the teaching of international law had not yet been taken up. Her students

asked her, as a teacher of international law, "But what is the point of our

studying all this if in the last analysis the strongest wins?", and the same com-
ment could be heard in the corridors of the current Congress. She felt that a

greater commitment to injecting ethics into teaching would safeguard inter-
national law. Ethics meant speaking truthfully. If the feeling with which one

spoke before the Security Council or entered into a treaty was one of truth-
fulness, one would not end up bound by unwanted obligations. Moreover,
that truthfulness in one's actions and in the teaching of students, some of
whom would one day become statesmen, would finally be what directed in-

ternational law. Before seeking methods of sanctioning countries, it would be
better to sanction oneself, because the worst punishment for a jurist was a

conscience that told him he was acting dishonestly. She therefore proposed
that one week every year should be dedicated in the classroom to imbuing

students with a sense of the truth and teaching the ethics of international law.

Mr. Meyer** said he felt that the important question of adult educa-
tion-reaching people who were not in school and did not particularly care

to be educated, yet constituted the great mass of human beings responsible

for political decisions-had been overlooked. Meetings, learned journals or

the preparation of curricula did not provide the kind of outreach needed to

inform the general public. It was necessary to inspire the media to give some

attention to the subject. Where, he asked, was their coverage of the current

Congress? His question, therefore, was how one could reach that public.

* Abogada, Mixico, D.F., M6xico.
** Lawyer, New York, NY, United States of America.
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Mr. Ferrari-Bravo* said he shared Ms. Beer-Gabel's enthusiasm for

computer-assisted legal analysis, but up to a point. Indeed, it ensured student

participation and created a favourable atmosphere for research on interna-

tional law, but the only fear was that one might see international law becom-
ing fixed. Her example, namely, that the research showed that median lines
in agreements did not follow any criterion, was quite plausible, perhaps be-
cause different negotiations were involved. But it was also possible that those

inconsistencies were in fact tricks, subtle ways of arriving at an agreement.
That, he feared, might be lost if one based oneself solely on computer-assist-

ed analysis. Thus, he said "yes" to computer-assisted analysis, provided that
it was capped by a teacher's imagination.

He shared the sentiments expressed by Ms. GonzAlez Lozano regarding
the truly important teaching of ethics in international law.

Mr. Buckingham** mentioned that the teachers of the international law
programme in Ontario schools, to which he had referred earlier, reported
that students were very sensitive to electronic media and that there seemed
to be a real need for a technological approach to teaching that included more
than the printed text. He had been encouraged to learn that the United Na-
tions Children's Fund (UNICEF), in an innovative use of technology, had
put a message on the Internet that had read: "Why are there more poor peo-
ple than ever before, when for the first time in history everyone's basic need-
can be met?", asking students aged up to 15 years to respond.

With respect to Mr. Meyer's comment, he felt it was a formidable chal-
lenge to reach the general public. His only suggestion was bombardment by
the media. Education of the media seemed to be the only avenue whereby
one might still meet that challenge. Some efforts had been made in that di-
rection and those initiatives should continue.

Mr. Galicki*** fully agreed that the human factor and the technological
factor were both important and should be carefully balanced in the creation
and application as well as the teaching of international law. He wished to add
to his earlier remarks on the impact of the development of technology that
despite the best computers, there was no substitute for charismatic profes-
sors. One remembered them, they were being recalled that very day at the

* President de l'Institut internationale pour l'unification du droit priv6 (UNIDROIT),
Rome, Italic.
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Congress and their influence in the teaching process, while it might be assist-
ed by technological inventions, was irreplaceable.

Mr. Corell* said he was encouraged by Mr. Buckingham's approach to
the theme of the day. He mentioned by way of information that a proposal
that a booklet should be written for schoolchildren was being taken up by the
Office of the Special Adviser to the Secretary-General for Public Policy with-
in the framework of the celebration of the Fiftieth Anniversary of the United
Nations. He had also learned that a global curriculum for teaching about the
United Nations, intended for the medium or higher pre-university levels, was
being developed and would be published with the help of UNESCO. It was
the hope that a week would be set aside in schools every October to teach
about the United Nations.

Regarding Mr. Qureshi's question about boards of editors and the pos-
sibility of a code of conduct for editorial practices, he felt that was a step that
had to be taken by Member States. His experience was that codes of conduct
were usually drafted by the members of a profession for themselves.

Mr. Re had mentioned the failure of counsel to bring the relevance of
international law to the attention of the courts. Precisely the same remark
had been made during a seminar held in New York a few weeks earlier at
which three justices of the Supreme Court of the United States had been
present. One of the points discussed had been how to make United States
courts aware in the future of the content of international law, with focus on
the duty of the bar to ensure that awareness. The same important question
might apply to other legal systems as well.

As to the holding of another Congress, he pointed out that the current
Congress had been organized by the Secretariat pursuant to a decision of the
General Assembly. Consequently, if there was to be another Congress or ma-
jor event at the end of the United Nations Decade of International Law, it
was for the Member States to decide.

In reference to a question asked by Mr. Kolodkin earlier in the Congress,
he pointed out that Mr. Jonkman, Secretary-General of the International Bu-
reau of the Permanent Court of Arbitration, was conducting work on the
possibility of revising The Hague Conventions. Views of course differed on
the feasibility of such a project, yet the endeavour should be mentioned. He
himself hoped that Member States would come up with an idea for the cel-
ebration of the one hundredth anniversary of the 1899 Convention or the

* Under-Secretary-General for Legal Affairs, Legal Counsel of the United Nations.
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end of the Decade of International Law. The topic to be selected was impor-

tant because such an event, if held, must be a success.
As to whether the Congress came to the knowledge of the public, he

could only say that he had tried his best. He had noted that, based on his

opening statement, the title of the press release on the opening day read
"'Congress on International Law should make resounding appeal for states-
manship', says Under-Secretary-General for Legal Affairs". That, he thought,

should be sufficiently provocative to attract at least some attention in the
media. In any case, it was important that everyone present should help to
spread the message of the Congress outside the walls of the United Nations.

Mr. Laing* said he endorsed Mr. Corell's remarks. Every year the United

Nations received two or three weeks of rapt attention at the beginning of the

General Assembly, when the most famous world leaders were present. Apart

from that, the attention of the media was spasmodic. All present, however,

had associates to whom they could bring the message that emerged during
the Congress.

* Permanent Representative of Belize to the United Nations, New York, NY, United States
of America.
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Morning Meeting

PRESENTATION OF THE Topic

Dani/o Tuirk*

The title of our topic today suggests an approach which has to be both
sceptical and forward-looking. The future of international law is indeed con-
fronted with a variety of challenges, some of which have been discussed at
this Congress. On the other hand, there are reasons for expectations resulting
from the inherent dynamics and growing authority of international law.
Within the United Nations, the processes of creation and application of law
have produced a corpus iuris of impressive volume and diversity which repre-
sents a solid base for further progress.

It is therefore appropriate to accept the challenges with the seriousness
they deserve and with the confidence that the existing law already provides.
Let me share with you several reflections which come to mind in this context.

In recent decades, the international community has taken a large step
from the stage at which it was primarily a community of States to the situa-
tion in which international legal regulation addresses an ever-growing num-
ber of issues affecting the status and rights of the individual. International
instruments in the field of human rights, one of the main achievements of
the international legal regulation produced by the United Nations and other
international organizations, are of fundamental importance in this context.
They represent not only a system of substantive legal norms and procedures
which can be invoked by the affected individuals, both within States and
internationally, but also an important point of reference for a variety of
governmental and non-governmental actors in their effort for political and
social change.

The processes of democratic change witnessed in recent years in various
parts of the world have been inspired by international standards of human
rights, and this has also contributed to the articulation of the ongoing quest

* Permanent Representative of Slovenia to the United Nations, New York, NY, United States
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for change. It is important that the role of international legal standards be

upheld and strengthened in the dynamics of social change, a task of consid-

erable complexity which gives rise to a variety of challenges.

Let me refer to two of them. The first challenge relates to the basic ques-
tion of the universality of human rights. Although the United Nations has re-
peatedly stressed the universality of human rights defined in the United
Nations human rights instruments, the problem of their application in the

vastly diverse social reality persists. Universality is not uniformity. The appli-
cation of international standards cannot be uniform and therefore appropri-
ate legal techniques have to be developed to make the realization of abstract
standards meaningful in the actual reality. The notion of the margin of ap-
preciation for the national institutions in the field of implementation of hu-
man rights, which has been developed to a high degree of sophistication
within the European system of protection of human rights, can provide use-
ful guidance in the search for the appropriate techniques at the level of the
United Nations.

Additionally, it is necessary to engage in a serious rethinking of the ex-
isting United Nations mechanisms in the field of human rights in order to
make them more effective, more objective and more sophisticated. The end-
ing of futile ideological disputes which characterized the cold war, and which
had represented a major constraint in United Nations action for human
rights, has provided an important opportunity. The question of whether this

opportunity will be used represents one of the important challenges for the
future development of international law.

The challenges facing the future development of norms and institutions

of the international law of human rights relate, essentially, to the issues of im-
plementation and compliance with the accepted international human rights
standards. In that sense they belong to a broader problem area of compliance
with the international norms, an area which has become extremely diverse.
International institutions, including, in particular, the United Nations, have
developed a variety of instruments to strengthen compliance with substan-
tive norms of international law and with decisions by the international fo-

rums. Let me briefly refer to one of these instruments which has attracted
much attention in recent years, the sanctions by the Security Council.

It is necessary to recognize that sanctions are a blunt instrument. How-

ever, as the Secretary-General explained in the recent Supplement to "An
Agenda for Peace" (A/50/60-S/1995/1), their purpose is not punishment or

retribution but an effort to modify the behaviour of the party threatening in-

ternational peace and security and to ensure compliance with the relevant

norms and decisions.
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This is an important legal proposition. While it is true that the sanctions

have been a necessary instrument to use in several recent situations, it is nec-

essary to think about their future evolution. There is a need for greater pre-

cision and sophistication in decision-making in this domain so that the

actual effect of future sanctions would correspond more accurately to their

objectives. One of the ways towards such refinement would be the consider-

ation, by the Security Council and prior to taking the decision on sanctions,
of a carefully prepared impact assessment. In that way the Council would be

enabled to make truly informed decisions so that the actual effects of sanc-
tions would enhance the possibilities to ensure compliance in an effective
way, while the adverse side-effects would be reduced. It is clear that a mech-
anism of impact assessments would require an appropriate legal regulation
and that legal experts should have a creative role.

Let me say a few more words about the present practices of the Security
Council and some of the legal issues involved. As a result of the post-cold
war circumstances, the Council has become able to decide on a wide variety
of issues. This is welcome and has created a potential for a more effective
functioning of the United Nations and for a more complete interpretation
and application of the provisions of the Charter of the United Nations relat-
ed to the maintenance of international peace and security. However, the ac-
tual practices which have developed over the past years have also revealed a
variety of problems. Chapter VII of the Charter has been invoked frequently
and often without precise explanation. This has provided the flexibility need-
ed in many situations. On the other hand, the question of what exactly
represents a threat to the peace which created the need for the adoption of
measures under Chapter VII, and whether the measures taken correspond to
the actual threat, sometimes remains unanswered.

The Security Council needs flexibility and discretion. However, its action
must be within the framework of the Charter. It should be kept in mind that
Article 24, paragraph 1, requires that the Council act on behalf of all Members
of the United Nations and-as Article 1, paragraph 1, of the Charter stipu-
lates-"in conformity with the principles of justice and international law".
These provisions could be an important point of departure for development of
additional techniques of review of the Council's activities, including those
based on the duty of the Council to submit reports to the General Assembly,
when necessary. It seems that an activist Council could have all the more reason

to report to the Assembly more frequently and more substantively.
A related idea in this context concerns the role of legal commentators.

Have the jurists offered the necessary analysis and critique of the evolving
practices? Some presentations and elements of the debate at this Congress



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

have shown that a critical discussion by jurists can provide valuable insights

and have the potential of contributing to the further evolution of the prac-

tices of the Security Council.

One aspect of the recent practice of the Security Council will continue
to merit particular attention by jurists. Creation of the ad hoc international

criminal tribunals for the prosecution of persons responsible for serious vio-

lations of international criminal law represents a major innovation in the
United Nations system. A benevolent commentator would certainly welcome
the decisions which appear to reflect the will of the international community
to act in an effort to uphold some of the most basic and most universally

shared values of humanity and to devise a bold and forward-looking inter-
pretation of the Charter in this context.

A more sceptical commentator, however, would not overlook such a

prosaic fact as the inability of the Council to muster an effective response to
the elements of aggression and genocide and the consequent need to offer
something that would resemble effective and resolute international action.
The natural scepticism will be removed only if the Tribunal established by

the Security Council proves to be effective. The effectiveness test will be sim-
ple: the Tribunal must be able to try the major war criminals. Anything less
would represent a dangerous departure from the purposes of the Tribunal
and would further undermine the credibility of the United Nations.

Hence a new challenge to the Security Council, which should keep in
mind that the establishment of the ad hoc Tribunal added to the need to con-
sider justice as a vital aspect of peace in the situations concerned. The Coun-
cil assumed an important responsibility for the effectiveness of justice in
these cases and, indirectly, in all of its efforts for maintenance of internation-
al peace and security.

In addition to these "situation-specific issues", a variety of generally rel-
evant questions of international law have gained additional importance as a

consequence of the establishment of the above-mentioned ad hoc Tribunal.
The work of the International Law Commission on the draft Statute of the
International Criminal Court has been accelerated and has resulted in the fi-
nalization of that draft. The United Nations is now confronted with the

question of whether the Member States are already prepared to accept inter-

national criminal jurisdiction of general applicability.

This is a major challenge. Although the support for the International

Criminal Court has grown considerably, it is not yet clear whether the ex-
pected codification will be successful. Criminal jurisdiction is among the es-

sential aspects of State sovereignty and will probably be among the last to be

truly internationalized. Optimism created by the successful conclusion of

work of the International Law Commission on the draft Statute should be
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measured against the legitimate interests of States to preserve their sovereign-

ty in matters of criminal jurisdiction. The search for a meaningful balance

between this concern and the need to develop an adequate international sys-

tem for prosecution of certain crimes will require not only the necessary "po-

litical will" of States but also a serious commitment of members of the legal

profession involved in the process of negotiation.

Two days ago this Congress discussed the questions of codification of in-

ternational law. A variety of opinions was expressed and sceptical views were

voiced about certain codifications from the past. In this connection I wish to

submit that the codification and progressive development of legal norms, in-

cluding those belonging to ius dispositivum, have a variety of beneficial ef-
fects. Although States may be reluctant to ratify some of them-for reasons
which may not depend on the inherent quality of the pertinent conven-
tion-they, and international forums, may take advantage of them as evi-
dence of the customary law. The fact that the two conventions on State
succession have not yet been ratified by a sufficient number of States and that
they are therefore not yet in force as treaties has not prevented the Arbitra-
don Commission of the International Conference on the Former Yugoslavia
to apply their essential content, as an expression of customary law, in the for-
mulation of the Commission's opinions on various questions of State succes-
sion resulting from the dissolution of the former Yugoslavia. This example
demonstrates the value of the work of the International Law Commission,
notwithstanding the difficulties which characterize the process of codifica-
tion.

An additional thought in this connection could be that the International
Law Commission need not concentrate, in its future work, only on codifica-
tion in the form of international conventions to be ratified by large numbers
of States. While the preparation of such conventions may represent the core
of the work of the International Law Commission, much of its future pro-

gramme could actually consist of carefully prepared analytical reports, rec-
ommendations and draft instruments to be finalized and adopted by the
General Assembly. A creative dialogue between the Assembly and the Com-

mission is as necessary as ever.

Among important challenges for the future of international law is one
relating to the use and management of the growing number of mechanisms
for the peaceful settlement of disputes. The growing number and diversity of
the available means does not represent a problem per se. The mechanisms
should be adjusted to the needs of States. In an era of dynamic change,

diversity seems natural. Centralization may not be helpful in such circum-
stances. The idea of choice of the most appropriate means for the settlement
of disputes enshrined in Article 33 of the Charter is as viable as before.
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In Europe the scope of the recent political and territorial changes almost
inevitably created the need for new institutions including, in particular, the
creation of the system for the settlement of disputes in the framework of the
Organization for Security and Cooperation in Europe. From the perspective
of the United Nations this cannot be seen as unwelcome competition. Quite
to the contrary, the variety of regional and global choices enhances the pros-
pects for submission of disputes to the appropriate mechanisms in accord-
ance with the choice by States parties. The International Court of Justice, the
Permanent Court of Arbitration and other mechanisms at the global level
will continue to have their proper roles in the new circumstances. The real
challenge seems to be not the need to centralize the functions in this domain,
but rather the need to induce States to submit their disputes to the most ap-
propriate forum and to accelerate the process of peaceful settlement.

I wish to refer briefly to a phenomenon which is likely to be of major
importance for the future of international law, the phenomenon of globaliza-
tion. The processes of globalization of financial, technological and trade-
related issues have serious effects on the fate of States and human beings.
Great expectations are attached to globalization while, on the other hand,
such crises as the present financial crisis affecting Mexico represent a stark
warning that global management need not always be rational and may lead
to new forms of economic and political destabilization.

The implications of the processes of globalization for international law
will have to be addressed, and I hope that our debate today will make a con-
tribution in that regard. I wish to make only two fairly general comments.

An awareness of the need for effective international cooperation for sus-
tainable development has become universal. This is reflected, inter alia, in
the fact that the number of international treaties constituting environmental

law has grown rapidly in recent years. The achievements reached in this pro-
cess increased the importance of measures intended to ensure compliance
with the newly concluded international treaties and for the mobilization of
the necessary financial and technical resources.

This is a global task and-as the discussions at the recent sessions of the
Commission on Sustainable Development have shown-can be accom-
plished successfully only with the proper global mobilization of resources.
Governments, the private sector and the international financial institutions

should develop new forms of cooperation to ensure success.

Another different example of the variety of effects of globalization was
provided-at a fairly abstract level-less than a week ago at the World Sum-
mit for Social Development in Copenhagen. The debate and the preparation
of final documents showed that social issues of the world are accepted as a

part of the global agenda which has to be addressed by means of international
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cooperation. The creation of an enabling economic and legal environment

for social development is such a task. International cooperation aiming at the

creation of such an enabling environment is likely to create new opportuni-
ties for interference in the internal affairs of States and may lead to new

threats to their political independence, which continues to be, in its reduced

form, an essential pillar of international stability. International law can help
in regulating the pertinent processes. It provides the delimitations between

the matters which are essentially within the domestic jurisdiction of any State
and matters-like internationally protected human rights-which have be-
come internationalized.

The negotiations in Copenhagen also demonstrated the continued im-
portance and practical usefulness of the principles of the Charter: the dele-

gates agreed that international cooperation aimed at the creation of an
enabling environment for social development has to be consistent with the
provisions of the 1970 Declaration on Principles of International Law con-
cerning Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations (General Assembly resolution 2625
(XXV), annex).

This reaffirmation of one of the most authoritative statements of the ba-

sic principles of international law in today's post-modern and globalized con-
text is encouraging. It demonstrates that the existing international law

constitutes a solid basis which continues to be meaningful in the efforts to
manage international relations in the era of globalization. The main chal-

lenges relate to compliance with and implementation of international law.



THE CHANGING ROLE OF INTERNATIONAL
LAW IN WORLD SOCIETY

Chi Young Pak*

The contributions of the United Nations to the development of interna-
tional law during the past 50 years are substantial and well known. The Or-
ganization has been instrumental in producing multilateral treaties and
agreements on a variety of issues related to international law and in providing
authoritative interpretation and application of international legal principles.
However, many areas of international law still require further work. With the
1990s being designated as the United Nations Decade of International Law,
the programme's endeavour to achieve the rule of law in international rela-
tions and to highlight the integral role of international law in the peaceful
settlement of disputes among States promises to bring further progress to the
international legal system.

In recent years, major shifts in the world scene, such as the technological
revolution, the rise of global issues, and increasing economic interdepen-
dence, have posed new challenges which call for a reorientation of interna-
tional law. In effect, any efforts to develop universal international law must
incorporate a solid assessment of the impact of these changes. Comprehend-
ing the meaning and nature of the new developments which have brought
about the erosion of traditional international law is needed to envision the
future direction of international law.

THE EROSION OF TRADITIONAL INTERNATIONAL LAW

Before discussing the implications of these new developments, I should like
briefly to review the history of traditional international law. The internation-
al legal system, which has evolved as a by-product of the modern nation-State

* Hanyang University, Seoul, Republic of Korea.
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system since the seventeenth century, was originally conceived to regulate the

relations of sovereign States in wartime and peacetime. However, interna-

tional law turned into a kind of self-serving instrument for sovereign States

in an international "society" which lacked the means of enforcing interna-
tional norms and rules. This system, which was designed to recognize the ab-
solute sovereign rights of States, would eventually become the very source of
the problem of international law; that is, the misuse of the concept of sover-

eignty by States in order to preserve absolute power.
The difficulty of weak international law was intensified by the anarchi-

cal nature of international society. The proliferation of nation-States result-
ing from divisions in Europe led to highly unstructured inter-State relations.
International society was based on the Hobbesian state of nature and essen-
tially composed of mutually exclusive and isolated States concerned only
with issues of war and peace. This situation was to remain essentially un-
changed until the end of the Second World War. The founding of the United
Nations was a turning-point, and it was during this time that the outlines of
a world society first began to appear.

THE EMERGENCE OF A WORLD SOCIETY

The transformation from a decentralized, fragmented international society
into a more organized, coherent world society was prompted by a number of
major technological, economic and political changes. Moreover, because the
magnitude of issues which began to affect mankind in the twentieth century
could no longer be left to individual States, multilateral cooperation for col-
lective action became the governing principle of international relations. The
deepening interdependence of States, which promoted consensus-building
within the global community, helped to lay the foundation for a common
value system. Three main issues-human rights, economic welfare and eco-
logical balance-constitute the core interests of the global community.

THE NEW ROLE OF INTERNATIONAL LAW

Managing the problems of human rights, economic development and envi-

ronment has presented new challenges to the basic structure of international
law. In particular, global issues call for universal international law-making

and administration in which non-State actors play an expanded role. Con-

sidering that the present legal system is still too "State-centric" to accommo-
date these needs, a transformation in international law to a more globally
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oriented system is needed to respond effectively to the changing realities of
world society.

International law has already begun to respond to the call of an increas-
ingly interdependent world by including new States and non-State actors as
its subjects and dealing with the development of international collaboration
in the areas of human rights and social and economic issues. This change
may be described as a movement from classical international law to world
law. If international law is geared towards the coexistence of States in the age
of nationalism, then world law refers to a system for the cooperation of States
in the age of globalism. Given that globalism has superseded nationalism as

the guiding principle of inter-State relations, the transition that is taking
place in legal spheres is inevitable. Indeed, writers have already used the term

"world law" or "supranational law" to suggest a new direction for the devel-
opment of international law.

World law is a human value-oriented system. In this context, human
dignity as the key value provides the political and legal framework within
which economic well-being and ecological balance are to be promoted. What
makes human dignity such a central issue in the international legal system?
One argument is that human values form the basis for all the activities of na-
tions, including the global governance of common issues. The concept of hu-
man rights is broad enough to cover almost any activities of States which
affect human life, such as the right to social and economic development.

One of the fundamental requisites for human dignity is the protection
of individual rights. In providing adequate protection of the individual's
rights, however, one of the problems is that the individual lacks the proce-
dural capacity to uphold his rights before an appropriate international tribu-

nal. A system must therefore be developed in which the individual is in fact
granted this procedural capacity. At the same time, the rights of the individ-
ual and those of the State must be balanced out.

While States have assumed the primary responsibility for the actual im-
plementation of human rights law, this is no longer acceptable in the present

state of international relations. International protection of the individual's
rights cannot be left solely to States, particularly if it is the State which has
carried out the oppression and discrimination against the individual.

Accordingly, we need a system that ensures the involvement of the main
organs of the United Nations in human rights cases. The Charter of the

United Nations amply provides the legal basis for intervention by the Organ-

ization. The Secretary-General represents the common interest of the world;
the Security Council has the primary responsibility for the maintenance
of international peace and security; the General Assembly has the power to

discuss any matters within the scope of the Charter; and the Economic and
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Social Council is entrusted with the actual responsibility to promote univer-
sal respect for, and observance of, human rights and fundamental freedoms.
While these organs clearly have the power and mandate to be actively in-
volved in the promotion of human rights, their legal standing before inter-
national tribunals should be improved in human rights cases.

As part of the efforts to provide effective international protection of hu-
man rights, the establishment of a regional court of human rights may be rec-
ommended for regions where such a court is unavailable. The Secretary-
General, the General Assembly, the Security Council and the Economic and
Social Council should be given special rights and responsibility to present
cases involving human rights violations before both a regional court and the
International Court of Justice. Secretary-General Boutros Boutros-Ghali has
already made some recommendations for the increased use of the Interna-
tional Court of Justice, such as endowing the Secretary-General with the
power to utilize the advisory competence of the Court and the withdrawal of
States' reservations to the jurisdiction of the Court by the end of this decade.

The protection of human rights appears to have made some progress
owing to the conclusion of numerous multilateral agreements which create
international obligations for States. International norms and rules of human
rights are spread throughout many different documents. The United Nations
has helped to produce about 70 instruments of the International Bill of Hu-
man Rights, which identify various rights and freedoms of the individual.
Even so, the fact that international law provides norms and regulates compli-
ance is not enough.

International law needs to be more forward-looking if it is to remain ef-
fective in the changing global environment. World law has to perform a dy-
namic role as the instrument of social engineering to realize the basic values
of the world community-the promotion of human dignity, rendering of
distributive justice, and prevention of environmental degradation. These
functions involve a process of clarifying and implementing common interests
for the equitable allocation of values among the peoples of the world. The re-
sult is that the function of international law has changed from a regulatory
to a protective and distributive one.

SANCTIONS

The effective enforcement of world law is another critical point. The inter-
national law of human rights, which has major implications for global peace
and stability, cannot afford to continue as an unpractised and disregarded
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system in the global community. Coercive measures are needed to uphold the
system.

Sanctions are an essential tool for enhancing the credibility of the Unit-
ed Nations as a champion of individual human rights. Past experiences to im-

pose sanctions have produced a great deal of political frustration. However,
the circumstances of the post-cold war era have facilitated the application of
sanctions as a concrete measure, particularly if buttressed by the consensus of
States.

It is important that sanctions are available at the diplomatic, economic

and military levels, as stipulated in Articles 41 and 42 of the Charter. Even
so, diplomatic and/or economic sanctions are often effective enough to bring
States into compliance with international norms and rules of human rights
in an interdependent and economy-oriented world. The current trends of
world politics rarely require the use of controversial military sanctions.

In closing, I would like to turn again to the role that individuals have
begun to play in replacing States as the focus of the international legal order.
The shift from nations to individual citizens is important in view of the fact
that human rights issues will most likely be at the fore of future international
conflicts. Accordingly, international law must be more responsive and adapt-
able to the needs of the changing world. Innovative and workable mecha-
nisms are needed to provide protection of individual rights.



MEETING EXPECTATIONS THROUGH
PROCESS AND PRACTICE

Sir Ninian Stephen*

Looking at the title of today's topic, "Towards the Twenty-first Century:
New Challenges and Expectations", I was reminded that expectation is nur-
tured on experience. How one views the future and its challenges must large-
ly depend upon one's own experiences of the past and expectations will be
just as various as have been past experiences.

This should mean that, because of our past experiences, our expecta-
tions of the twenty-first century, of its challenges and how they should be
met, will be different from the expectations of past generations. We live in
an age which has fewer illusions than any about the absolute evil of warfare,
an evil which in this century has been made more absolute than ever before
by the inventive genius of mankind.

But if populations have become increasingly sceptical about the nobilit,
of wartime suffering and sacrifice, those same populations have become in-
creasingly visionary in other directions and this has been reflected in the pol-
icies of their nations. Thus the past 50 years have seen a quiet but remarkable
revolution among nations regarding their sense of obligation to the world
community beyond their own borders. Nor is it by chance that this revolu-
tion has been coincidental with the first 50 years of existence of the United
Nations. Despite the restraints upon achievement that cold war conditions
for so long imposed upon the United Nations, the high ideals expressed in
its Charter have nevertheless provided constant inspiration. More than that,
its actions have produced real achievements which have added immeasurably
to human welfare.

* Judge of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Law Committed in the Territory of the Former Yugoslavia since 1991,
The Hague, Netherlands.
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Today we have grown perfectly accustomed to the prospect of nations
around the world assuming obligations and undertaking burdens interna-
tionally that would have been unthinkable in the climate of 60 or 70 years
ago. The world of the 1920s and 1930s, its politicians and its peoples, could
not have imagined today's spending of vast sums from national resources, al-
beit much less than is needed, on foreign aid, or the achievements of United
Nations agencies in so many areas of human welfare, or still less the furnish-
ing of troops and matiriel in great quantities for peace-keeping missions in
distant lands. The spending of treasure and the risking of lives which these
and so many other current international activities represent were not so long
ago only acceptable if justified by considerations of narrow national self-
interest.

Today, and essentially through the agency of the United Nations, we
have moved far from that stance. And when the generations now living look
to the future, as we are called upon to do today, we do so with minds surely
more accustomed to change than those of any earlier generation before us.
The task, then, of predicting what challenges lie ahead is more difficult than
ever before, if only because the range of possibilities has become so wide. If
future challenges are to be at all as astonishing as those which we have encoun-
tered in this twentieth century, they are surely very largely unpredictable.

Perhaps the more profitable task is not strictly one of prediction but

rather of the expression of reasonable hopes, hopes as to the shapes that de-
velopments in international law may take in the new century now so close at
hand.

Much of it suggests itself not so much in the form of new law as of im-
proved institutions and of processes that will better achieve outcomes con-

formable with already established international law.
To think of all the tools of international law as vital parts of one system

of preventive diplomacy is, I believe, a useful concept. It is one encouraged
by a reading of Article 33 of the Charter of the United Nations, which en-

joins nations in dispute to have recourse to the whole range of available dis-
pute resolution processes, from negotiation to judicial settlement and resort

to regional agencies or arrangements.

The Secretary-General, in his report entitled "An Agenda for Peace", de-
fined preventive diplomacy as "action to prevent disputes from arising between

parties, to prevent existing disputes from escalating into conflicts and to limit

the spread of the latter when they occur" (A/47/277-S/241 11, para. 20).

The second of these three situations, that of existing disputes having to

be resolved before they escalate into open conflict, is, of course, traditional

territory for lawyers; for centuries they have applied age-old processes of ad-

judication and conciliation to mankind's disputes.
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But in another of the Secretary-General's three situations, that of the ini-

tial prevention of disputes from ever arising, lawyers also have a distinct role

to play. The prevention of disputes depends in great measure upon the tacit

acceptance by potential disputants of a determinative code of conduct, the

acknowledgement that, in the sphere in which they are operating, the rule of

law applies and norms of conduct exist. The development of the modern-day

multilateral treaty regime, largely a phenomenon of the past 50 years, already

has promoted a set of widely accepted norms of international conduct in

many areas, necessarily reducing, often eliminating, potential areas of dis-
pute. What were hitherto often areas of extreme uncertainty have been in-
creasingly covered by codes of internationally agreed conduct, whole new
areas of international conventional law.

One modest enough hope for the future must surely be that this inter-
national law-making process, very much the work of international lawyers,
will continue with undiminished vigour. There will, of course, always be
areas unsuited to uniformity of regulation but, these apart, in a world draw-
ing ever closer together the need for and the benefits of a common under-
standing in the major areas of international concern are undoubted.

Merely to create, through multilateral treaties, ever-increasing areas reg-
ulated by international law may not, however, be enough. There must also
be a common understanding of the effect of that law. It was interesting to
hear Professor Sohn suggesting, with this need in mind, that in cases of
doubt national courts might, through the intervention of the United Nations
filtering process, seek advisory opinions from the International Court of Jus-
tice; interesting, too, was President Bedjaoui's response-that States might
seek, on behalf of their courts, such advisory opinions. Developments along
these lines, with national courts being encouraged to have recourse to inter-
national guidance in the understanding of the ever-expanding areas of inter-
national law, are then a further hope for the future.

However, it is in the Secretary-General's second area of preventive diplo-
macy-preventing the escalation of disputes into conflicts-that the institu-

tions of international law can have their greatest effect and it is surely there
that we should have the greatest expectations of new developments.

One thing that Article 33 of the Charter makes clear, and that interna-
tional lawyers can never afford to lose sight of, is that both arbitration and
judicial settlement are only two of a number of means for the seeking of a
peaceful solution to a dispute between States. Lawyers may have an instinc-

five preference for litigious processes since they lie at the very heart of their
craft, but the importance of the fact-finding, reporting, negotiating and me-
diation processes of the United Nations and of action on the political and
diplomatic plane must never be lost sight of. However, the availability of
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legal adjudication plays its part in each of them because, as Sir Robert Jen-
nings said in his address to the General Assembly in November 1991, many
cases are settled diplomatically before ever reaching the Court "when the pos-
sibility of resort to the Court as an option is brought up in negotiation".l

In the same address Sir Robert advocated, as had the Secretary-General
earlier, much greater use of advisory opinions by the Security Council, the
General Assembly and other bodies entitled to invoke the Court's advisory
jurisdiction. They had had, he said, even in highly political matters, a valu-
able role to play complementary to other diplomatic and political means of
dispute resolution. President Bedjaoui has, of course, dealt with this both
forcefully and convincingly in this Congress.

So one hope for the future is that the International Court of Justice will
become increasingly regarded as an integral part of the work of preventive di-
plomacy pursued within the United Nations. Another, again affecting the
Court, is the hope that all Member States accept the general jurisdiction of
the Court without any reservation, something that the Secretary-General has
urged should occur before the end of this United Nations Decade of Inter-
national Law.

This may seem optimistic indeed, but we have heard in this Congress of
the present trend towards compulsory international conciliation in Europe,
the Valetta Mechanism, and of the special significance of regional groupings,
in which common interests and characteristics make the acceptance of com-
pulsory jurisdiction within a region easier to accomplish. It may not be far-
fetched to contemplate the growth of enough universal common interests to
make universal acceptance of the Court's jurisdiction a reality, if not in this
century at least in the lifetimes of some of us.

Of course the Court has already experienced a considerably increased
flow of cases for decision and a new development, remarked upon in the
latest Yearbook of the Court, has been the settlement out of court of a num-
ber of cases, after the initiation of proceedings, a development encouraged
by the Court and representing the beginning of a closer relationship be-
tween the Court's adjudicatory role and normal diplomatic negotiation
with the Court as a partner in preventive diplomacy rather than as a last-resort
alternative.

This need not, and in my view should not, involve any dilution of the
Court's judicial function. As Mr. Torres Bernirdez said, and for the reasons
he gave, a clear division should be maintained between the judicial and other

functions, such as mediation and arbitration. And if increased pressure of
work necessitates changes in the Court's procedures in the future, I for one

1 See Official Records of the General Assembly, Forty-sixth Session, Plenary Meetings, 44th

meeting.
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hope that the virtue of one aspect of the present system-the way in which

each Judge individually considers the case before the Court and forms his

own conclusion, without the intervention of a rapporteur, will not lightly be

sacrificed on any ground of expediency.

We are already seeing specific examples of international legal institutions

adapting themselves to the changing world context and the changing needs

of their clients. The International Court of Justice has already embarked on

this and the Permanent Court of Arbitration, soon to celebrate its centenary,

has also recently undertaken a bold initiative. Mr. Hans Jonkman has already

spoken of its role and its potentiality. It has now commenced a programme
which will result in virtually recreating itself. This programme is aimed at in-
creasing international awareness of the facilities and services it offers, and at
modernizing its system of dispute settlement. It has already adopted two new
sets of optional procedural rules-one for disputes between States and an-
other for disputes where only one of the parties is a State. It is creating a pro-
cedure designed to reduce the cost and inconvenience to parties in distant
parts of the world of having to come to The Hague, instead allowing for the
resolution of disputes under its aegis to take place wherever the parties find
mutually convenient. It has also established a steering committee to consider,
among other things, whether The Hague Convention of 1907 needs revising.

The Permanent Court of Arbitration recognizes that it must make itself
capable of being more useful to States and other actors in the international
sphere. Since of the seven methods of dispute resolution listed in Article 33
of the Charter it offers no less than four-inquiry, mediation, conciliation
and arbitration-it can serve as a valuable complement to the International
Court of Justice.

Another reasonable hope relates to coordination of effort in the devel-
opment of international law, important yet not always achieved. Just to give
one example, at present there exists a review process aimed at revising and
strengthening the international instruments which regulate the use of land
mines. It may be tempting to treat such a subject in isolation whereas the
topic would seem to have broad implications for international humanitarian
law, extending to subjects as varied as the protection of war victims, the re-

patriation of refugees and displaced persons, and the repression of war
crimes. In a review process the interrelationship of all those issues might with
advantage be recognized, involving coordination between the relevant inter-
national bodies so as to achieve the best results across the board. A reasonable
hope is, then, generally for such greater coordination.

Turning from institutions to processes, the role of mediation, of facili-
tation and of fact-finding has assumed new importance as the United
Nations and Member States have become increasingly involved in peace-
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keeping measures-and in otherwise dealing with each other in a post-cold

war environment. It is in the interests of States to promote the development
of expertise in these areas and one can hope for an increased willingness in
the future on the part of States to use facilities offered by the United Nations
and other institutions, particularly regional ones. States must be prepared to
be truly active in the development of new ways of resolving international dis-
putes on the basis of international law.

The Security Council has, of course, since the end of the cold war been
very active in measures to prevent conflicts, settle disputes and preserve
peace, having increasing resort to its power under Chapter VII of the Char-
ter. For international lawyers, among the most important developments in

Security Council practice has been the establishment, in reliance on Chapter
VII, of two organs of the Council: the war crimes tribunals for the former
Yugoslavia and for Rwanda.

Each is an ad hoc creation, needed to deal with a specific problem. Their
setting up required the Security Council, the General Assembly and, above
all, the Secretariat to divert much time and many resources to the task. Mem-
ber States are also being called on to make changes to their domestic laws to
ensure that they can comply with their obligations under the statutes of the
two tribunals. All this has emphasized once again the need for a permanent
international criminal court. Not only would it have avoided the need for the
creation of these two tribunals, but it would have avoided confining to only
Rwanda and the former Yugoslavia the prosecution of serious breaches of hu-
manitarian law, which, as we know, are occurring elsewhere as well. Of
course, the setting up of such a court has been mooted for many years; it has
been given new momentum by the General Assembly in the past few years.
A major hope for the future must be that in the not-too-distant future we will
see the establishment of such a court, to the constitution of which the Inter-
national Law Commission has very recently devoted such excellent work.

The deterring of acts of gross inhumanity in all its forms during hostil-
ities is one of the greatest immediate challenges that international law faces.
We know, from the horrifying evidence of recent times, that it can and does
occur anywhere, regardless of context and continent. We know, too, that sol-
emnly to declare such conduct as illegal does not prevent it from occurring.
However, the trial of alleged perpetrators and the conviction and punish-
ment of those found guilty, undertaken by international tribunals and with
full observance of due process, are calculated to have a significant deterring
effect; certainly a failure to prosecute would be a distinct encouragement to

potential offenders.

So perhaps my strongest hope for the immediate future, not entirely un-
connected, I suppose, with my position as a judge of these tribunals, is that
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they achieve their object and are ultimately succeeded by a permanent inter-

national criminal court.
Finally, one last hope: that we can successfully undertake some anticipa-

tor work. As one example, I venture the thought that we can anticipate that

the spectre of, if not always the actual recourse to, mandatory sanctions will

continue to be an important instrument, short of armed intervention, in the

resolution of disputes. However, as we all know, sanctions involve problems

in their imposition and enforcement. The Secretary-General adverted to this

in his report entitled "An Agenda for Peace". Might it not be useful, in an-
ticipation of the need to employ mandatory sanctions in the future, to un-
dertake a study in depth with a view to enhancing their operation to ensure
both that they do effectively impact upon those at whom they are aimed and
that they do not at the same time injure others? And with a view to ensuring
full understanding and cooperation between the Security Council as the ar-
chitect of sanction regimes and the Member States that are called upon to
implement them?

This point rather draws together what I have been trying to say here. A
major challenge facing international law on into the next century is the
need to maintain and enhance its utility to States, particularly in preventive
diplomacy.

There may be relatively little need for new rules or new institutions; the
infrastructure is largely there already. There is, however, need for more effec-
tive communication between existing international law institutions and their
client States and for a commitment on the part of all to ensure that the rules
and institutions of international law contribute positively to world peace.

This Congress has provided an invaluable opportunity for all of us to
share our experiences and to examine our expectations about international
law. I hope that we will all leave this Congress convinced of the need for a

continuing dialogue between States and the institutions and practitioners of
international law, aimed at ensuring that the processes and practice of that
law best meet our expectations.



OPEN-FLOOR DISCUSSION

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. CHI YOUNG PAK

Mr. Camacho Omiste* said that in the new international situation of in-
terdependency, law must replace power politics as the fundamental instru-
ment in the life of States if they were to avoid confrontation and war. Within
the existing configuration of law, some actors had sought stability and others,
justice, each sometimes achieved at the expense of the other. But stability
without justice ultimately led to new instability. Thus, truly peaceful coex-
istence necessitated the adaptation of juridical norms and international trea-
ties to meet at least some of the requirements of justice.

International law, basically conservative, had provided the international
system with a measure of continuity and predictability. But societies were not
static: everything underwent transformations and it would be absurd to pro-
claim that only international law was impervious to change. Some treaties
contained errors of justice or errors stemming from situations of the past.
The international law of the twenty-first century had to provide effective in-
struments for correcting those errors, for a system of laws that relied solely
on force could not remain viable. How must societies bring international
treaties into harmony with the general principles of justice? Could interna-
tional law become the essential instrument of future international relations?
How might peaceful change become an effective juridical instrument of in-
ternational life? The answers to those questions constituted one of the most
important challenges of future international law.

Mr. Bernhardt** said that he was gratified to hear so many remarks on
the international protection of human rights. He felt that all human rights
issues were a matter of international concern and that the central question

* Representante Permanente de Bolivia ante las Naciones Unidas, Nueva York, NY, Estados
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was simply what means were available. In that regard there were many diffi-

culties, and many distinctions had to be made: humanitarian intervention,

for instance, was possible only in exceptional situations and probably only on

the basis of an act of an international organization or the community of

States. His first question, therefore, was whether there was agreement that

human rights no longer belonged to domestic jurisdiction even where no

treaty law existed.

He stressed that a wide range of international machinery for the control

of human rights violations had come to exist: mechanisms instituted by

international organizations without any clear legal basis, as in the case of

the United Nations Educational, Scientific and Cultural Organization
(UNESCO); international mechanisms based on treaties but not providing
for binding decisions, as in the case of the United Nations instruments on
civil and political rights or the protection of children; and the human rights
courts, an area in which the European experience had been especially encour-
aging, inasmuch as the control machinery had finally been adopted by all
States members of the Council of Europe with the exception of a few recently
admitted States.

He had been pleased to hear Mr. Pak advocate the creation of more re-
gional human rights courts, but was slightly sceptical as to whether there was
enough political force behind such aspirations. The Inter-American Court of
Human Rights played a very important role and there were proposals for the
creation of an African human rights court as well. He doubted whether it was
useful to establish a connection between national courts, of which there were
thousands, and international institutions. If such a connection was created,
however, there must be clear procedures.

He was grateful that Mr. Turk had mentioned the notion of "margin of
appreciation", developed mainly by the European Court of Human Rights.
Indeed, it was extremely important to note that there could not always be the
same standard for all States in the area of human rights, notwithstanding the
need for uniform standards for the gravest violations of or dangers to human
rights. Also important was the fact that, in the case of the European Court
of Human Rights, it was international organs that drew the line between the
national margin of appreciation and international control.

Mr. Kadiri* said that he had listened with great interest to Mr. Pak's pre-
sentation, which implied a new international legal order that went beyond
the scope of the nation-State and announced what might be called a supra-

* Professeur de droit international a la Facult6 des sciences juridiques, 6conomiques et
sociales, Rabat, Maroc.
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national vision. It was true that in the 1990s international law had entered a
new stage in its evolution. Idyllic globalist visions, however, should not mask
reality, in particular the specific regional aspect of certain questions. Thus,
the globalization/regionalization dialectic still lay at the heart of the issue. He
would like to know Mr. Pak's opinion regarding a possible international law
of transition corresponding to the transformation taking place in society.

Mr. Pak (reply) stated that international law must be instrumental in
bringing about a peaceful change in the world. In that process, justice oper-
ated as a very important principle; nevertheless, it must be considered in con-
nection with stability. In the past, stability had perhaps received greater
emphasis in the maintenance of international peace and security, but in order
to accommodate new realities of the changing world, one must emphasize
justice and equity as a way of facilitating peaceful change for the twenty-first
century.

He shared Mr. Bernhardt's view that human rights no longer belonged
to the domestic sphere. With globalized societies, if any group suffered from
mistreatment, there were bound to be repercussions on other segments of the
world's population. As to how to make sovereign nation-States accept the
change, he felt that when it came to global issues such as human rights or en-
vironment, States had less and less choice but to cooperate with other coun-
tries and accept international guidance for the effective management of their
national problems. In proposing the creation of regional human rights courts
as a future task for the international community in the twenty-first century,
he had borne in mind the prospective nature of the topic of the day.

Regarding Mr. Kadiri's observations, he believed that during the current
transition from traditional international law to supranational or world law
systems, cooperation among States was perhaps needed to ensure a smooth
transition. States could not solve their own problems without international
cooperation. Consequently, they might have to strive together, since failure
to resolve many of their important issues in the twenty-first century might
call into question the very existence of the nation-State system.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY SIR NINIAN STEPHEN

Mr. Khlestov* said that the growing number of international treaties re-

quired norms of international law to strengthen the control and monitoring

* Diplomatic Academy of the Ministry of Foreign Affairs, Moscow, Russian Federation.
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of compliance. He recalled that, during the elaboration of the 1969 Vienna

Convention on the Law of Treaties, no reference to monitoring had even

been proposed, it being assumed that the States themselves would carry out
that function. The previous 25 years, however, had witnessed an increase in
the creation of control mechanisms in the elaboration of international trea-
ties, particularly in the areas of disarmament, human rights and the law of
the sea. One approach was through "soft law": United Nations resolutions,
for example, had called for greater control and monitoring of compliance
with international treaties. The primary stress, however, should be on the
means: what mechanisms, what norms should be used to strengthen such
control? It would be useful, for that purpose, to consider the possibility of an
additional protocol to the 1969 Vienna Convention similar, for example, to
the protocols to the Geneva Conventions of 1949 on the protection of vic-
tims of armed conflicts. He would appreciate hearing Sir Ninian's views on
that idea.

Mr. Ameli* said that he supported Sir Ninian's call for further use of the
advisory jurisdiction of the International Court of Justice. He stressed, how-
ever, that under many bilateral and multilateral treaties whose dispute settle-
ment clauses provided for resort to the Court, States could apply to it for
binding interpretations of the terms of the treaty. The relevant clauses usually
referred to the interpretation and application of the treaty. In that respect,
therefore, a revision of the Statute of the Court, to which Mr. Rosenne had
referred at the round-table discussion in which he had acted as moderator,
was not necessary. It should also be recalled that the International Law Com-
mission's Special Rapporteur for State responsibility, Professor Arangio-Ruiz,
had proposed that a State should not be allowed to resort to countermeasures
prior to the exhaustion of the dispute settlement procedures-including re-
course to the International Court of Justice-available to that State under
any instrument to which it was a party. That had been misunderstood as im-
posing additional dispute settlement obligations, but on closer examination
one realized that Mr. Arangio-Ruiz was referring to existing treaty obliga-
tions. Mr. Schachter, furthermore, had clearly pointed out in an article in the
American Journal ofInternational Law that members of the International Law
Commission or independent experts should not be unduly concerned with
general acceptability of drafts under elaboration. In fact, as mentioned by
Mr. Zemanek earlier in the week, even codification entailed no guarantee
of wide acceptance by States. That did not detract from the importance of

* Arbitrator, Islamic Republic of Iran-United States Claims Tribunal, The Hague,
Netherlands.
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codification based on State practice, case law and general principles of law in
the field concerned.

Mr. Grief,* alluding to Sir Ninian's remark that the International Court
of Justice should be regarded as an integral part of preventive diplomacy and
his appeal for greater use of its advisory function even in highly political mat-
ters as well as the stress placed by many other speakers, including Mr. Corell,
on the importance of the rule of law, suggested that the recent requests by the
World Health Organization and the General Assembly for advisory opinions
on the legal status of nuclear weapons offered an opportunity for the Court
to make a unique response to one of the greatest challenges to life on the
planet by affirming the illegality of such weapons. Not surprisingly, however,
some Governments were unwilling to have their freedom of action restricted
by the Court in any way, and he believed some had even stated that they
would ignore any advisory opinion unacceptable to them. He wished to
know, therefore, what the proper role of the World Court was in such a con-
text. Which road should the Court take if it was unable both to uphold the
rule of law and to retain the confidence and respect of the nuclear-weapon
States? How should those States react if the Court delivered an opinion that
was inconsistent with what they regarded as their vital national interests?

Ms. Gowlland-Debbas" said that in recent years there had been a
growing trend for States and international organizations to refer to the Court
questions relating to fundamental problems, such as the use of force, self-de-
fence, genocide, nuclear weapons or State responsibility in terrorist activities.
In a world in flux there was an obvious need for the preservation and re-

inforcement of a core of norms recognized as protecting the fundamental
interests of the international community as a whole. The Court could play a
primordial role in the interpretation, clarification and development of such
norms. The problem, however, was not so much the reluctance of States and
international organizations to bring those questions to the Court, but rather
the extent to which the Court's role in meeting their expectations might be
limited by the exercise of judicial propriety or judicial restraint and by the
Court's institutional structure, which was still centred on the bilateralism
characteristic of traditional rules of international law and, as the Court itself
had said, did not give the resident in any member of the community the right
to take legal action in vindication of a public interest. She would like to hear

Sir Ninian's comments on the Court's role in that regard.
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Sir Ninian Stephen (reply) noted that Mr. Khlestov's question paralleled

Ms. Brown Weiss's appeal for a new focus on compliance in international en-

vironmental law, which suffered from the same absence of concern with the

fate of the provisions of treaties or conventions. Once they had been con-
cluded, monitoring and observance of performance were essential. That was

acutely, and for many nations embarrassingly, so in the environmental area,

and particularly in the whole area of climate change.

Regarding Mr. Ameli's question, he felt that the interpretation of treaties
was an ideal area for the advisory function of the Court. Yet he wondered
whether a great surge of such activity, such as everyone seemed to be advo-
cating, would not pose problems. How did one conduct proceedings when
there were a large number of judges, one was dealing with immensely impor-
tant topics and one did not want to break the tribunal up into distinct cham-
bers because it was desirable to speak with the voice of all the judges, giving
them time to form their individual views? Extensive use of the advisory func-
tion would obviously call for a careful examination of that question.

Proper answers to Mr. Griefs three questions would require much con-
sideration. In any event, if the Court was to safeguard its position as the
world Court of law, its answer to a request for advice on the use of nuclear
weapons must be a truly legal answer based on the current state of the legal
criteria. It must, of course, contemplate that future developments might
change that answer, but the answer given must be the appropriate legal an-
swer as at the time when it was given. On the question of what the Court
should do to uphold the rule of law without alienating nuclear Powers, he
hoped (perhaps it was naive) that nuclear Powers would have as much respect
for the rule of law as anyone else. If the matter was put to the World Court,
and if that Court enjoyed the status and respect he believed it did, then nu-
clear Powers like other Powers would observe its Judgment. Finally, nuclear
States should react to the Judgment the same way that any citizen in a State
governed by the rule of law reacted or had to react to a judgement of a court:
in other words, they should respect it.

He did not feel capable of responding to Ms. Gowlland-Debbas's ques-
tion concerning judicial restraint.

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

Mr. Ferencz* said that he felt that the greatest challenge currently facing
international lawyers was to formulate unambiguous legal standards and

* Adjunct Professor, Pace University, New Rochelle, NY, United States of America.
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persuade sovereign States to be bound by even the minimum standards of
global law. New challenges and expectations required a new way of viewing
traditional dogmas such as that of sovereignty-an awareness that in the
modern world it was the sovereignty of the individual that deserved protec-
tion under international law. One major problem was that the principal dec-
larations, worked out over many years to achieve consensus, were filled with
ambiguous clauses that enabled States to interpret them to suit their own
purposes. The Charter of the United Nations itself was filled with ambigu-
ities and contradictions: it proclaimed the right of self-determination, yet
mandated peaceful means; it called for non-interference in internal affairs,
yet recognized the need for humanitarian intervention. Under such condi-
tions one could not talk of "binding international law".

Many requirements must be satisfied and new organs created before the
desired objectives could be attained: one could not protect human rights, for
example, in a world engaged in an incessant arms race, owing to the misem-
ployment of resources it entailed. Similarly, if sanctions were directed against
innocent victims, not the wrongdoers, and did not halt the latter's unlawful
behaviour, they did not meet the requirements laid down in the Charter. If
the system of international law was to satisfy the needs of the twenty-first
century, international lawyers must strive to influence their Governments,
their students and the public to create the kind of political will referred to by
Mr. Bernhardt. Public expectations regarding minimum standards of human
dignity, as described by Mr. Pak, could be met only if international law and
the United Nations became much more relevant and effective. The burden
rested on the experts present at the Congress to lead the way into the twenty-
first century under law.

Mr. Przetacznik,* addressing his comments to Mr. Turk, said he con-
sidered that sanctions, an important tool for the enforcement of internation-
al law, should be divided into two distinct types: one for aggression and
another for violations of fundamental human rights. Economic sanctions
against aggression had never been very effective: they had not forced the
Government of Iraq to withdraw from Kuwait and the United Nations had
had to resort to the use of force. It was disturbing that those sanctions were

still in force five years after being declared, perhaps due to a lack of proper
communication between the two sides. Sanctions did not hurt Governments;
they hurt the poor, the elderly, children and women and they might ulti-
mately destroy an economy. If applied too long, they violated the human

rights of the peoples of target States and applying States alike. He would sug-
gest, therefore, that if the international community applied sanctions, it

* Administrative Law Judge, New York, NY, United States of America.
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should specify precisely their objective and duration, and they should not be

unduly prolonged.
There were historical precedents for the prosecution and punishment of

war criminals, as after the two world wars. The United Nations was working

to establish a criminal tribunal, but progress was very slow and he believed

one must resort to ad hoc tribunals. As Mr. Turk had mentioned, there was

also the problem that jurisdiction was territorial, though there were excep-

tions, as in the case of piracy, hijacking or kidnapping.

Mr. Kartashkin* said that he agreed that the protection of human rights

under international law was one of the greatest achievements of the twentieth

century. Yet, despite the progress being made, the machinery for that protec-
tion was still inadequate, largely because many of the relevant international
agreements dated from a time when the world had been completely different.
That was why many scholars and statesmen spoke of a crisis in the United
Nations system and the need to reorganize its work on a new basis. What was
being proposed, however, was cosmetic. More decisive action must be taken:
the effectiveness of existing organs must be enhanced and an international
criminal court must be established, as called for by the General Assembly in
resolution 49/53 and by the International Law Commission. There was a
need for a charter that would bring together all the international agreements
in the field of human rights as well as new concrete principles and standards,

many of which were already enshrined at the regional level, particularly in
Europe. The elaboration and adoption of such a charter would considerably
enhance the effectiveness of international cooperation in human rights in the
twenty-first century.

Ms. Russow** stressed the significance of the coincidence of the Beijing
Conference with the fiftieth anniversary of the United Nations. It gave the
global community an opportunity to call upon States to sign what they had

not signed, ratify what they had not ratified and enact legislation to ensure
compliance with obligations undertaken in international instruments over

the previous 50 years. At the current Congress she had realized that there was
a commitment on the part of the international legal community to clarify

terms, to seek to ensure treaty compliance, to undertake to move towards su-
pranational governance and perhaps to recommend a world Court to which

citizens might address complaints relating to non-compliance with interna-

tional documents. She hoped the members of the Congress would pressure
their Governments to fulfil the obligations they had assumed.

Senior Research Fellow, Institute of State and Law, Moscow, Russian Federation.
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Mr. Re* said that his question related to the application of international
legal norms by domestic courts. He noted that under United States law, for
example, the immunity of foreign sovereigns was subject to certain excep-
tions, such as that relating to commercial activities: in other words, a foreign
sovereign doing business in the United States was not immune in respect of
causes of action based on the conduct of that business in the United States,
no matter where the cause of action might have arisen. He wondered, there-
fore, if an individual entered into a contract in the State of New York with a

foreign sovereign doing business there and then went to the territory of that
foreign sovereign and was tortured, to what extent it would be proper for
United States judges, in construing their domestic law of sovereign immuni-
ty, to give effect to treaties or instruments that prohibited torture, such as the
Universal Declaration of Human Rights? To what extent could they give ef-
fect to the principles of international law referred to asjus cogens?

Mr. Tirk (reply) said that he considered extremely important Mr.
Ferencz's question regarding unambiguous international standards, though
the prevailing culture of consensus tended to preclude the precise formula-
tion of standards. However, international human rights instruments had

multiplied so greatly that ambiguity could gradually be removed through im-
plementation of the norms they embodied: removal of reservations, ratifica-
tion of treaties and supervision of compliance could clarify standards

considerably. The United Nations could make a major contribution by in-
sisting on that activity. Though it was sometimes difficult to raise within a

State an issue expressed solely in terms of human rights violations, such issues

often led subsequently to direct threats to international peace and security,
and then it was usually too late. The crystallization of standards through
compliance with international instruments therefore had an important func-
tion in preventive diplomacy. He believed that the current Congress must re-
affirm faith in those instruments which could promote that process and thus
strengthen preventive action by the United Nations.

* Faculty of Law, St. John's University, New York, NY, United States of America.



Afternoon Meeting

MAKING INTERNATIONAL LAW

MORE USER-FRIENDLY

Louis B. Sohn*

I plan to deal with the following issues: first, international law, the media,
and the general public; second, making international law more accessible;
and third, the importance of international cooperation and consensus-
building.

I. INTERNATIONAL LAW, THE MEDIA, AND THE GENERAL PUBLIC

When I was asked to discuss making international law more user-friendly,
the first question that occurred to me was-who are the users of inter-
national law? International law is, of course, the law of nations, of the States
members of the international community, practically all of whom are now
Members of the United Nations. States are, however, legal personalities;
they do not act directly, they need intermediaries to communicate with each
other and with the general public of their own country, and today-
increasingly-with the peoples of the rest of the world. To most persons,
nevertheless, international law does not seem to be of interest, with the ex-
ception of gross violations of that law which are emphasized by the media
and are shown on television screens around the world. In particular, the more
horrible a violation is the more likely the news will be televised widely, ac-
companied by appropriately gruesome pictures.

While little can be done about it as long as such situations continue to
occur, other ways may be found to improve international law's image. Mr.
Hans Corell, Under-Secretary-General for Legal Affairs and Legal Counsel of
the United Nations, pointed out in his introductory statement that "interna-
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tional cooperation is thriving in fields such as: trade, communications, trav-
elling, including tourism, and cultural and scientific interchange. Efforts are
being made to protect common interests, in particular the environment. But
the fact that public international law governs successfully so many different
fields is hardly noticed by the general public; it is taken for granted".

How can the general public realize that international law is in fact a part
of their daily life, that it is an important and influential friend? Perhaps it
may be practical to make every person conscious of that fact, if the Govern-
ments would allow or even require that the role played by international rules
and regulations be pointed out in all the relevant cases. I would like to give
you a few examples of what I have in mind.

It might be possible, for instance, for all post offices around the world
to stamp on each letter being sent to another country that: "This letter is be-
ing delivered across national boundaries in accordance with international
regulations enacted pursuant to the Universal Postal Convention binding on
all countries of the world". Alternatively, the Universal Postal Union (UPU)
could distribute to all countries stamps containing such a message and the
stamp would have to be added to each international letter. As we are discuss-
ing this matter at the Headquarters of the United Nations, we might want to
suggest that the message might also point out that UPU is a specialized agen-
cy of the United Nations system devoted to a speedy delivery of mail across
the world.

Similar messages can be prepared for other agencies of the United Na-
tions system. Any person engaged in a transnational telephone conversation
should be informed that this is made possible by international agreements
made under the auspices of the International Telecommunication Union
(ITU), and that television programmes transmitted by satellite instanta-
neously across the world should be accompanied by a statement making clear
that the satellite transmitter is operating under the INTELSAT Agreement,
approved by the International Telecommunications Satellite Organization.

All manufacturers of packaged goods and all merchants selling goods by
weight or length or other measurements might be obliged to inform the cus-
tomer that they fully comply with the regulations issued under the various
international agreements relating to weights and measures which are now
supervised by the International Organization of Legal Metrology. Every-
body is already used to checking the origin of a particular item, whether it
states "Made in Hong Kong" or whether an orange is a product of Florida,
California, Spain or Morocco. They also check the nutritional contents of a
food package. It might be possible to teach the general public that most of
the important services that people take for granted are available to them be-
cause some international convention not only prescribes the rules, but also
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establishes an international institution which monitors the compliance with

the rules. There should be a way to make people more conscious of the fact

that ships that bring to them goods across the oceans and the aeroplanes in

which they fly from country to country, and even domestically, are operating

under voluminous international regulations that make such travel safe. If

there is an unfortunate incident, it is seldom the fault of these regulations but
is the result of human error either in making the plane, or servicing it, or fly-

ing it. That the travel is usually uneventful is due to the fact that the regula-
tions are constantly updated, scrupulously observed and carefully monitored.
It would help to make people everywhere realize that many of their daily
comforts depend on observance of thousands of detailed international rules,
regulations and standards.

I see here a number of persons who participated in the United Nations
Conference on the Law of the Sea. They may still remember that in working
on the Convention on the Law of the Sea we became conscious of the fact
that in several areas of the law of the sea there were numerous generally ac-
cepted international rules, regulations and standards. These rules, and simi-
lar rules in other areas, are constantly becoming a part of customary
international law which all States are bound to observe. Now that the Con-
vention has come into force, those who want to increase the safety of persons
at sea and the protection of the environment have received a powerful ally,
especially as the interpretation of most of its provisions is subject to interna-
tional binding decisions.

II. ACCESSIBILITY OF INTERNATIONAL LAW

The discussions at this Congress have already shown that the best way to
make international law user-friendly is to make that law more accessible to
those who need to know more about it-not only the lawyers in foreign of-
fices of Governments, but also the lawyers practising law in domestic courts
that have to deal increasingly with the issues of international law. These law-

yers, both the judges and the lawyers representing the litigants, are often not
familiar with the vocabulary of international law, and are even less familiar
with the ways of finding the rules relevant to their cases.

There are only haphazard collections of laws in specific areas, issued usu-
ally at prohibitive prices, which only a few lawyers in a few countries can af-
ford to buy. In addition, there is no uniform way of presenting these

materials and each editor has to create the method for his or her particular
field. A lawyer looking for law and precedents has to spend an extraordinary

amount of time to find the necessary material.
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To make international law user-friendly to judges and practising lawyers
requires as a minimum the preparation of a book of international law based
on widely accepted treaties, conventions and other law-making instruments.
Wilfred Jenks did that for international labour conventions in 1951, but his
successors were unfortunately not able to continue his work. He did not at-
tempt to present a code of the kind prevailing in civil law countries, built on
the model of the Code Napo/on. Such a code requires a group of experts la-
bouring over many years, trying to agree on and present in a systematic and
synchronized fashion a set of interrelated rules forming a logical legal system.
Jenks was not that ambitious. Instead he collected in each chapter the rele-
vant provisions of more than 100 then existing international labour conven-
tions and arranged those provisions in a logical fashion, without any
substantive changes or revisions. To some extent, he followed the practice
prevailing in the United States, where both in the federal system and in its
50 States there are codes that take enacted laws, each of which often deals
with a variety of topics, and put their provisions separately in relevant vol-
umes or chapters of the code. It is not neat, but it saves the researchers from
having to go through many volumes of laws compiled on an annual basis,
which are arranged chronologically rather than systematically. I was in-
formed by Mr. Maupain, Legal Adviser of the International Labour Office
(ILO), that it has prepared a computerized version of such a code, called
ILOLEX, a database containing 174 conventions and the practice of ILO in-
stitutions since 1985 with respect to these conventions. In international
human rights law it would be similarly useful to provide such a code where,
for instance, all the provisions of various conventions on the right to educa-
tion could be put in one place, rather than having them scattered among var-
ious conventions and declarations.

Once the editor collects all provisions on a particular subject in one
chapter or section, then he or she can follow Jenks to the next step by pro-
viding a short history of the drafting of each of these provisions and also by
adding-in a third step-interpretations of the provisions by various moni-
toring bodies or tribunals. Putting in one place both the texts and the com-
ments by various international monitoring institutions, international and
domestic tribunals, and eminent commentators would greatly facilitate
research and provide a firmer basis for changing the law should it become

obsolete.

The United Nations in its recent Blue Book Series provides documenta-
tion on several important cases and issues. Its Secretariat has prepared also
special studies on some of the more difficult provisions of the United Na-

tions Convention on the Law of the Sea. There are as well useful repertories
of practice of principal United Nations organs and, separately, on the prac-
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tice of the Security Council; in several other areas similar pioneering efforts

may be found.
There is another problem that has to be taken into account. The major

characteristic of modern times is the increase in the tempo of changes in the

law. International law, though originally a very conservative area, has also be-

come subject to accelerating changes. We need to develop a method for keep-

ing in step with these changes, and a Congress like this one where the leaders

of the international legal profession are gathered is a good place to start.

There are several hundreds of universities around the world in which

eminent professors supervise doctoral and other dissertations in the field of

international law. Certain subjects are more popular than others, and one

suddenly sees a great proliferation of parallel books and articles on a partic-
ular topic, mining the same materials from slightly different points of view,
wasting to some extent these scarce intellectual resources. These resources
should instead be channelled, at least in part, into a more user-friendly
project.

The preliminary arrangements for such a project might be made by a
consortium of universities, with the assistance of a group of foundations. For
instance, they might agree on the following agenda: a worldwide canvass of
universities would be made, and from those that have a combination of se-
nior professors and a group of junior scholars interested in participating in
the project, a pioneering group would be selected to prepare the first drafts

of several chosen areas.
A group of experts would be chosen to decide on the priority of various

topics and how the task would be divided. A list of areas of treaty law that
need to be studied would then be prepared, and each chosen university
would prepare a chapter of the code in the style of Jenks, based on treaties in
that area. If this venture proves successful, other areas would be tackled,
while at the same time steps would be taken to collect the legislative history

and the interpretative practice in the areas covered by the previous stage.
Thus the proposed code would be slowly broadened in the areas covered, and
in the depth of the comments. Perhaps by the year 2020, which seems to be
generally accepted as the goal year for various agendas, good progress might
be made on at least some important parts of this project.

A commercial publisher may agree to publish the first set of volumes
and if this arrangement proves to be satisfactory, the publisher may receive a
contract for publishing future volumes and for keeping the early volumes up

to date.
In the United States it took a long time before the idea of a United States

Code was realized; it took another big effort to prepare the United States Code

Annotated, but we have them now, and the legal profession depends on them
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very much. Perhaps the friends of international law will find by 2020 that
they have given the world a user-friendly set of helpful volumes.

III. CONSENSUS-BUILDING

Another issue that needs to be understood by the general public is that inter-
national law is no longer being developed by the traditional adversary pro-
cess-by trying to win disputes or by imposing the will of one country upon
a weaker adversary. As we already noted at this Congress, priority is being
given now to consensus-building, to finding common solutions for issues
that otherwise may cause trouble.

No longer do negotiators consider each other as enemies who must be
defeated so that a victory will be brought triumphantly home. Now they
work together against the common enemy-the problem that defies solu-
tion. The main goal is to discover the formula that would permit them to es-
tablish principles, common standards and rules of law that would provide a
framework within which they would be able to act in cooperation. Bilateral
and multilateral agreements both on substance and on procedure and struc-
ture have become the main means for making international relations more
relaxed and more friendly. Joint bilateral and multilateral monitoring systems
provide a vehicle for constant consultations that ensure that small problems
do not grow into international crises. As far as possible, preventive diplomacy
is replacing the much more costly and dangerous method of trying to stop a
conflagration that has started destroying large areas, at great cost in lives and
properties.

All these common activities result in obtaining consensus on agreements
which, though concluded between Governments, have as their purpose to
make life easier for individuals-they promote democracy, protect human
rights and the environment, establish common labour standards, provide
new international air routes between cities deprived of them, facilitate the
use of new telecommunications frequencies for novel purposes unknown to
previous generations, permit almost instantaneous international exchange of
mail through electronic means, or provide warnings about incoming changes
in the daily weather patterns.

Practically everything important for modern living depends on, is facil-
itated by or is protected against interference by some rules of international
law administered for our benefit by international institutions. All these user-
friendly international activities have too long been neglected by the media
and by public opinion. Giving proper recognition to these positive factors of
international life is long overdue. A proper balance needs to be restored be-
tween information available on current events and making the peoples of the
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world informed about the user-friendly rules that are crystallized in a multi-

tude of globe-encircling international agreements, constantly creating gener-

ally accepted standards for better user-friendly behaviour of national and

international authorities and institutions. For the first time in the three mil-

lennia of human history, we have a chance to change for the better the con-

ditions of life on earth. For that we need the support of better informed

public opinion. Let us not miss that chance.



PROBLEMS OF SUCCESSION IN CONTEMPORARY

INTERNATIONAL LAW

Olexander 0. Chaly*

The subject of my statement, "Problems of succession in contemporary in-
ternational law", is closely linked with my work as legal adviser to the Min-
istry of Foreign Affairs of Ukraine. However, there is no doubt that one of
the characteristics of the United Nations Congress on Public International
Law is that it provides a unique opportunity for a legal adviser to a Ministry
of Foreign Affairs to speak in the plenary hall of the United Nations in a per-
sonal capacity. I hope that my statement will help "to develop a common way
of thinking among the persons who advise those who make decisions in for-
eign policy matters", as Mr. Corell urged in his opening statement.

The last decade of the twentieth century, unexpectedly for many, has
been marked by the emergence on the political map of the world of more
than 20 new independent States. The disintegration of the former Union of
Soviet Socialist Republics, Yugoslavia and Czechoslovakia (federations con-
structed on the basis of the national territorial principle), the unification of
Germany and the restoration of the sovereignty of the Baltic countries pro-
duced a wave of State successions which was powerful in many respects, and
unique in its parameters.

One need only note that, for the first time in history, nuclear weapons,
permanent membership in the Security Council of the United Nations and
the obligations of a super-Power in the area of strategic and conventional
weapons have become potential objects of succession. The numerical param-
eters of the new wave are also impressive. Since the Soviet Union, at the time
of its disintegration, had concluded over 10,000 agreements and treaties, it
follows that its successor States have to resolve the fate of a total of over

100,000 international treaties and agreements.

* Head of the Treaty and Law Department, Ministry of Foreign Affairs, Kiev, Ukraine.
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The new wave of successions has confronted the international commu-

nity with a number of unprecedented problems in the practical operation of

one of the oldest institutions of international law and has given powerful mo-

mentum to the resumption of applied and scientific research in this area. It

has given rise to a great many specific issues in the practice of treaty relations,

once again confirming Mr. O'Connell's well-known view that disagreements
among States in the area of succession arise not so much in respect of the

principle itself, as in respect of its application.

I will refer to two of those disagreements which are of vital significance,

the answers to which will determine the development of the institution of

succession in the twenty-first century.

First question: Do the Vienna conventions on succession reflect the modern
practice of States in the area of succession? In other words, are the provisions
of these conventions applicable to resolving specific questions of the succes-
sion of States?

I feel that it is possible to respond to this question in the affirmative.
At first glance, this answer may seem unexpected, in view of the extensive

criticism and somewhat sceptical approach which has been taken at our Con-
gress to the potential of the Vienna conventions on succession. However, the
essence of the matter is that actual treaty practice looks somewhat different.

In 1980 Robert Owen, legal adviser to the United States Department of
State, specifically determined that the provisions of the 1978 Vienna Con-
vention were an expression of conventional law recognized by the United
States of America. The decisions of the Arbitration Commission of the In-
ternational Conference on the Former Yugoslavia were taken with direct ref-
erence to the provisions of the 1983 Vienna Convention.

The record of negotiations between the delegations of Ukraine and the
United States of America of 10 July 1994 specifically indicates that the par-
ties determined that the principle of continuity laid down in article 34 of the
1982 Vienna Convention would be the basis for the consideration of issues
of the succession of Ukraine in relation to the treaties of the former Union

of Soviet Socialist Republics. The parties to the Treaty on succession to the
State debt and assets of the Union of Soviet Socialist Republics also regulated
their relations with reference to the principles of international law and the
provisions of the Vienna Conventions on succession. Further examples could
be given from treaty practice.

For now those are the most authoritative sources for the codification and
progressive development of the norms of international law in the area of
succession. It is significant that, following their adoption in theory and in
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practice, the approach of understanding succession as a process of replace-
ment of one State by another in bearing responsibility for the international
relations of a given territory is becoming increasingly established.

Furthermore, there is no doubt that the Vienna Conventions codified a
number of generally recognized conventional norms of international law in
the area of succession, particularly in respect of the border regime.

It is, of course, the provisions of the Vienna Conventions which aim to

develop international law in the area of succession, in particular the provi-
sions of parts III and IV of the 1978 Vienna Convention, which give rise to
the most criticism.

The provisions of part III regulate the succession of States which have
been freed from colonial dependency (in the terminology of the Conven-
tions, "newly independent States"). It is in the context of the downfall of the
colonial system that these provisions have potential significance for resolving
issues of succession.

It should be recognized, however, that they have played a certain role
and that the "clean slate" rule adopted by the Commission in respect of that
category of States reflected the realities of life and legal practice. Evidence of
this is that in 1987 this "clean slate" rule was reproduced in the third edition
of "Restatement of the Foreign Relations Law of the United States", and this
was in an even broader context.

The provisions of part IV of the 1978 Vienna Convention, and in par-
ticular articles 31 and 34, regulate the succession of States in cases of the
uniting and separation of States.

Some say that these articles have not been able to stand up in practice.
Article 31, paragraph 1, and article 34, paragraph 1, establish the presump-
tion of automatic succession to the treaty obligations of the predecessor
State. However, it is argued that, in the case of the unification of Germany
and the disintegration of the Union of Soviet Socialist Republics, the princi-
ple of automatic succession was not confirmed, and that, instead, preference
was given to the procedure of negotiations and agreed adjustments and
changes to the international obligations of the predecessor State.

This interpretation of articles 31 and 34 of the Vienna Convention is
narrow and fails to take into account other provisions of these articles which
clearly establish that the presumption of automatic succession is not appli-
cable in treaty relations if the States concerned otherwise agree or if it ap-

pears from the treaty or is otherwise established that the application of the

treaty in respect of the successor State would be incompatible with the ob-
ject and purpose of the treaty or would radically change the conditions for

its operation.
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Article 31, paragraph 1, and article 34, paragraph 1, are designed to set-

tle only the issues of the actual succession of the successor State to the treaty

obligations of the predecessor State.

At the same time, the relevant provisions in the second part of these ar-

ticles regulate the question of the legal formulation of the consequences of the

actual succession, indicating in both cases that the form of such formulation

must be agreed upon by the States concerned, i.e., through negotiations.
It is vitally important that the presumption of succession should be at

the basis of such negotiations. In this connection the 1978 Vienna Conven-
tion does not in any way restrict States from appealing in the course of ne-

gotiations, so as to defend their positions on specific treaties in relation to the
conventional norms of international law, the principle of rebus sic stantibus
and the principles of fairness and good faith, and from using other argu-
ments, including non-legal arguments.

In the first year of its independence, Ukraine ratified both the Vienna
conventions on succession and, in accordance with the above-mentioned po-
sition, on the basis of article 34 of the 1978 Vienna Convention, informed
the States of the world in a circular note of 19 January 1994 that it is one of
the successor States to the former Union of Soviet Socialist Republics as re-
gards the whole range of consequences of succession, including succession in
respect of international treaties concluded by the former Union of Soviet
Socialist Republics. In this connection, it declared that the parts of bilateral
agreements of the former Union of Soviet Socialist Republics which are
applicable to Ukraine will be applied until the States concerned agree
otherwise.

* Second question: Is Russia the continuing State of the Union of Soviet
Socialist Republics?

When the Union of Soviet Socialist Republics ceased to exist, indepen-
dent States were formed in its territory and each of them, including Russia,
declared its full succession to the former Union of Soviet Socialist Republics.
There are many confirmations of this in documents of the Commonwealth

of Independent States and in the relevant declarations and constitutional in-
struments of these States.

Ukraine in particular, in determining its approach to the practical solu-
tion of the problems of succession, regards itself as a successor to the Union

of Soviet Socialist Republics and does not recognize any exceptions from this
principle or any privileges in this matter unless there is a duly formulated
agreement to that effect among all the successor States to the Union of Soviet
Socialist Republics.
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This position is based on the generally recognized principles and norms
of international law and on the relevant provisions of the Vienna conven-
tions on the succession of States. A similar approach was taken by all the oth-
er successor States to the Union of Soviet Socialist Republics with the
exception of Russia. That country regards itself as not only a successor State,
but also a continuing State of the Union of Soviet Socialist Republics, and
believes that it exercises to the full the international rights and obligations
which formerly belonged to the Soviet Union.

Considering that, in the constituent documents of the Commonwealth
of Independent States, under which Russia's signature also stands, the succes-

sor States to the Union of Soviet Socialist Republics declare that the USSR,
as a subject of international law and a geopolitical reality, no longer exists,
the obvious question arises: is it possible to be a continuer of a legally non-
existent State?

It is now quite obvious that the raising of the question of the continuity
of the Union of Soviet Socialist Republics has complicated the solution of the
problems associated with the consequences of succession to the former
Union of Soviet Socialist Republics since in a number of cases they have been
resolved outside the sphere of application of the norms of international law.

It is not because Russia claims to be a continuation of the international
legal personality of the former Union of Soviet Socialist Republics that com-
plications arise in practice. This institution is known in international law and
there are precedents. The difficulty arises because Russia is putting forward
claims at the same time to the status of continuer and the status of successor
to the former USSR.

As a result, there are lacunae in the legal settlement of this situation. On
the basis of what criteria and in the framework of which legal system can it
be determined in which cases Russia acts as a continuer of the Union of So-
viet Socialist Republics, and in which cases as its successor? Who should re-

solve these questions, and under what procedure?

Individual cases of recognition of Russia's continuity by the internation-
al community of States are often put forward as evidence of Russia's rights to
the status of continuing State of the Union of Soviet Socialist Republics, in
particular, in respect of the membership of the former Union of Soviet So-

cialist Republics in the Security Council and other international bodies.
There are also other examples. However, all of them, as a rule, take place on
the basis of the open or tacit consent of the successor States of the Union of

Soviet Socialist Republics.

If there are objections on their part, Russia's continuity is not recog-
nized. An example is the situation which developed with regard to the divi-
sion of the foreign property of the former Union of Soviet Socialist
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Republics. Ukraine's appeal to members of the international community for

assistance in preserving the State property of the former Union of Soviet So-

cialist Republics that was in their territories and also to prevent changes in
the legal status of that property until a final solution was found to the ques-

tion of the division of the former foreign property of the Union of Soviet
Socialist Republics was met with understanding in most countries.

In December 1994 Ukraine and the Russian Federation signed an agree-
ment on the settlement of this problem-the so-called "zero,, option agree-
ment. In order to enter into force, the agreement requires ratification by the
Parliament of Ukraine. It is obvious that until the agreement enters into
force, the status of the foreign property of the former Union of Soviet Social-
ist Republics cannot be changed.

The final answer to the question of whether Russia is a continuer or a
successor of the Union of Soviet Socialist Republics will be given by history.
It is indisputable, however, that the search for an answer will continue to be
crucial to the process for settling the issues of succession arising in connection
with the disintegration of the Union of Soviet Socialist Republics. The reso-
lution of such complex problems on a unilateral basis, without taking into ac-
count the agreed positions of all the successor States to the USSR, is not in
keeping with the principles of stability and succession of treaty obligations.

At the same time the approach that the new States in the territory of the
Union of Soviet Socialist Republics are its successors, having identical inter-
national legal status and sharing equal responsibility for the fulfilment of the
obligations of the predecessor State, unless established otherwise by the gen-
erally recognized norms of international law or by joint agreements among
them, is the basis for ensuring fulfilment of the obligations of the former
USSR to the fullest extent.

In his article entitled "State succession: the once and future law", 1 Oscar
Schachter, referring to the contours of the right of succession in the twenty-
first century, writes: "... it makes good sense for States to accept prima facie
continuity as a basic premise, leaving room for adjustment or exceptions
when they appear necessary or desirable in a particular case".

Supporting that conclusion, I should like to stress the following: the Vi-
enna conventions on succession, despite their incompleteness and the short-
comings of individual provisions deriving from the historical conditions of
the process of their formulation and adoption, embody the idea of maximum
stability and preservation of international obligations, without excluding the
possibility of their adaptation to specific circumstances on the basis of nego-
tiations. Therein lies their enormous positive potential.

VirginiaJournal of International Law, vol. 33, No. 2 (Winter, 1993), p. 260.
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The presumption of succession plus negotiations among all the States

concerned on the basis of the principle of good faith are the basic imperatives

determining the development of international law in the area of succession

in the twenty-first century.



UNIVERSALITY AND THE UNITED NATIONS

Peter D. Maynard*

It has been said that if the United Nations did not exist, it would have to be
created. This is so because the United Nations serves a vital and unique role
in maintaining international peace and security, upholding the peaceful set-
dement of disputes, achieving economic, social, cultural and humanitarian
development, and promoting justice and international law as the language of
international relations.

Similarly, it has been said that all States are indeed Members of the Unit-
ed Nations. Those that have been admitted to the Organization are active
Members, while the other States are passive Members. It is auspicious, on the
fiftieth anniversary of the United Nations, that Kelsen made this suggestion
some 50 years ago.I

Today it is virtually axiomatic that the United Nations ought to be uni-
versal in the sense of including all States. In the recent past, universality of
the United Nations emerged as an issue in two contexts: in the contexts of,
firstly, the emergence of small States and the proposals made in 1969 and
1970 of a form of associate membership without the right to vote; and sec-
ondly, the dissolution and division of other States.

I shall focus primarily on the first context, but shall return briefly to the
second context. I shall also comment on conditions of admission and draw
some conclusions. This brief and perhaps oversimplified presentation is set
out in detail in a 30-page article which is available upon request, courtesy of
the Mission of the Bahamas.

p H. Kelsen, "Membership in the United Nations", Columbia Law Review, vol. 4 (1946),
p. 410.

* Attorney, Nassau, N.E, Bahamas.
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THE QUESTION OF MINI-STATES

Not long after the admission of the Gambia (pop. 300,000) and Maldives
(pop. 90,000) to the United Nations in 1965, the then Secretary-General
U Thant drew attention to the issue of mini-States in the introduction to his
annual report . He raised the question again in 1967 and 1968. In his view,

the United Nations was faced with a serious problem of increasing member-
ship and "the line has to be drawn somewhere". 2

This assessment reflected the fears that the United Nations, with some
130 Members in the early 1970s, would be swamped by almost 200 Mem-
bers by the 1990s, that the voting power of certain States would be dimin-
ished and that their international power in general would be reduced. In
1969, three proposals were made to restrict the membership of very small
States, and they were placed before a committee of experts of the Security
Council.

The French proposal suggested that the Security Council reactivate the

Security Council Committee on the Admission of New Members. That Com-
mittee had been established under rule 59 of the provisional rules of proce-
dure of the Security Council (S/96/Rev.6), but had long become inactive.

The United States proposed that there be established the status of Unit-
ed Nations associate member. The United Kingdom of Great Britain and
Northern Ireland made a proposal in 1970 of an arrangement whereby small
States would voluntarily renounce the right of voting and election in United
Nations bodies and sign such a declaration upon application for admission.

After some eight meetings of the Committee, the opinion of the Legal

Counsel effectively took the wind out of their sails by finding that associate
membership was ultra vires and contrary to the Charter of the United Na-
tions and would require a Charter amendment.

It was arbitrary then to differentiate among States on the criterion of
size. Now, particularly with the benefit of 25 years' hindsight, it is quite ev-
ident that the presentation of the question was misconceived, misleading and

unbalanced.

The fears have manifestly not withstood the test of time. None of those
dire consequences has occurred on the voting, decision-making and func-
tioning of the Organization. Any adverse impact was not attributable to
small States. Quite on the contrary, their impact has been quite positive.
Where such problems have arisen, there is no evidence that they have oc-
curred as a result of the admission of more small States.

2 Official Records of the GeneralAssembly, Twenty-second Session, Supplement No. ]A (A/6701/

Add. 1), para. 162.
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DISSOLUTION OR DIVISION OF OTHER STATES

In the 1990s, there have been notable instances of representation of separate

States by one Member of the United Nations after a political merger or by

consent. For example, on 22 May 1990, Yemen and Democratic Yemen

merged to form the Republic of Yemen and have been represented as one

Member. Also, on 3 October 1990, the German Democratic Republic and

the Federal Republic of Germany formed a single State under the name, Fed-

eral Republic of Germany.
On 24 December 1991, the President of the Russian Federation in-

formed the Secretary-General that the membership of the Union of Soviet
Socialist Republics would be continued by the Russian Federation with the
support of the 11 member countries of the Commonwealth of Independent
States.

Thus, separation or division of States has also been in evidence, and ap-
pears to have contributed to the increase in membership as much as or more
than continuing applications for admission by small States.

In the 1990s, some 28 new Members have been admitted, including
Andorra, Armenia, Azerbaijan, Bosnia and Herzegovina, Croatia, the Czech
Republic, the Democratic People's Republic of Korea, Eritrea, Estonia, Georgia,
Kazakstan, Kyrgyzstan, Latvia, Liechtenstein, Lithuania, the Marshall Islands,
Micronesia, Monaco, Namibia, the Republic of Korea, the Republic of
Moldova, San Marino, Slovakia, Slovenia, Tajikistan, the former Yugoslav
Republic of Macedonia, Turkmenistan and Uzbekistan. 3

On 10 December 1992, the Permanent Representative of Czechoslovakia,
an original Member of the United Nations, informed the Secretary-General
that the Czech and Slovak Federal Republic would cease to exist on 31 De-
cember 1992 and that the Czech Republic and the Slovak Republic as sepa-
rate successor States would apply for membership in the United Nations.
They were admitted on 19 January 1993.

Also, the secession from Yugoslavia of Croatia, Bosnia and Herzegovina
and Slovenia confronted the United Nations again with the problem it faced
in the India-Pakistan situation in 1947. Accordingly, in May 1992, Yugoslavia

3 The dissolution of the USSR and the formation of the Commonwealth of Independent
States were related to seven new admissions, as well as Azerbaijan, the Republic of Moldova and
the three Baltic States (Estonia, Latvia and Lithuania). Apart from those 12 Members, the former
Yugoslavia and the former Czechoslovakia were the sources of four and two new Members,
respectively. In addition, the two Koreas, Namibia, Eritrea, four small European States (Andorra,
Liechtenstein, Monaco and San Marino) and two small Pacific States (the Marshall Islands and
Micronesia) were admitted.
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retained its seat, while the other States were admitted to separate seats.4 The
General Assembly, moreover, decided on 8 April 1993 to admit to member-
ship in the United Nations the State provisionally referred to as "the former
Yugoslav Republic of Macedonia" (resolution 47/225).

It should also be recalled, in the context of the applications for admis-
sion to the United Nations, that the General Assembly, by resolution 2758
(XXVI) of 25 October 1971, decided "to restore all its rights to the People's
Republic of China and to recognize the representatives of its Government as
the only legitimate representatives of China to the United Nations, and to
expel forthwith the representatives of Chiang Kai-shek from the place which
they unlawfully occupy at the United Nations and in all the organizations re-
lated to it".

CONDITIONS OF ADMISSION

During its first decade, the United Nations was not universal, 5 and the basis
of admission of new States was highly ideological. In this period, it was also
claimed that the admission of certain new States would weaken the United
Nations and reduce its effectiveness. The criteria of political acceptability,
that is, "love of peace" and "willingness to carry out Charter obligations",
were used by both the Western and socialist blocs to justify their opposition
to admission of candidates belonging to the rival bloc.6

In 1948, the International Court of Justice was requested to issue guide-
lines on the admission of new Members, and to rule whether membership
trade-offs or "package deals" were permitted. On 28 May 1948, the Court,
in its Advisory Opinion on the Conditions ofAdmission ofa State to Member-
ship in the United Nations,7 declared that the criteria in Article 4 of the Char-
ter were exhaustive (see the discussion of Article 4 below). There are only five
criteria that must be satisfied for membership which are found in Article 4,
paragraph 1, namely, that an applicant must be: (a) a State, (b) peace-loving,

4 See Y.Z. Blum, "UN membership of the 'new' Yugoslavia: continuity or break?", American
Journal of International Law, vol. 86 (1992), p. 830. Also, see response and counter-response,
ibid., vol. 87 (1993), p. 240.

5 Schwarzenberger makes the distinction between relative and absolute universality, and ar-
gues that the United Nations was not obliged to attain absolute universality. Relative universality
involves the membership of all "key" States whose aloofness would endanger the achievement of
common objectives. G. Schwarzenberger, Power Politics: A Study of World Socieyf 3rd ed., Stevens
& Sons Ltd., London (1964). Also, L. Gross, "Progress towards universality of membership of
the UN", American Journal of International Law, vol. 50 (1956). But see P. Bierzanek, "The prin-
ciple of universality and its implementation in the United Nations Organization", German For-
eign Policy, vol. IX (1970), No. 5.

6 See, for example, Minutes of the Security Council, Year 1, Series 2, p. 4.
7 I.C.J. Reports, 28 May 1948.
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(c) willing to accept the obligations of the Charter, (d) willing to carry out

these obligations and (e) able to carry out these obligations

In 1955, with the admission of 16 new Members, the political solution

based on the general admission of all applying States 8 permitted the United

Nations to move away from restricted membership. Later, both super-Powers
avidly supported decolonization and developed the practice of approving
quite automatically the subsequent membership of bona fide new States. So,
since 1955, the procedure of voting for new Members has by and large been
a matter of formality.

Universality of membership is a logical consequence of the principle of
sovereign equality 9 of States. The principle of universality is implicit in the
Charter's provisions.

For example, Article 2, paragraph 6, of the Charter is a conscious depar-
ture from the traditional legal principle according to which treaties establish
rights and duties only for the contracting parties. The article promotes the
idea of an indivisible peace, which the United Nations is obliged to protect,
even when the aggressors are not Members of the United Nations.

It would be unfair, inequitable and illogical if some States are given ob-
ligations, while, at the same time, it is made impossible for them to join the
Organization. 10 If this were the case, the Organization would be a closed
group of States claiming the right to impose obligations on non-Member
States. One critic claims that this "cannot have been and was not the inten-
tion of the framers of the Charter", 1 because it contradicts the principle of
equality of all States, a fundamental principle of international law.

Other features of the United Nations system are associated with univer-
sality of membership: the importance of recruiting the staff of the United
Nations Secretariat on "as wide a geographical basis as possible" (Article 101,
paragraph 3); "equitable geographical distribution" as one of the criteria for
elections, including the election of non-permanent members of the Security
Council (Article 23, paragraph 1); the presence of the main forms of civili-
zation in the composition of the International Court of Justice (Article 9 of
the Statute of the Court); the desirability of including the highest possible
number of participating States in conferences codifying international law;
and the immense importance for all States of issues such as nuclear-free
zones and other issues facing the international community in the twenty-first
century.

8 These admissions embodied much of the "package deal" earlier denied by the Interna-

tional Court of Justice.
9 On the subject of sovereign equality, see, for example, R H. Kooijmers, The Doctrine of

the LefalEquality of States (A. W Sijthoff, Leyden, 1964).

Bierzanek, op. cit.
Ibid.
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All these are reasons why the peoples of, say, Oceania and the Caribbe-
an, though small in size, should be represented as members in the General
Assembly. 12

In its Advisory Opinion of 3 March 1950,13 the International Court of
Justice gave its opinion on the question of whether the General Assembly
could admit a State on the basis of its decision, even when the Security
Council failed to approve admission by a majority or by a veto of a perma-
nent member. The Court ruled that, in all cases, the Security Council rec-
ommendation takes priority over the General Assembly decision.

This was the Court's interpretation of Article 4, paragraph 2, of the
Charter. Accordingly, in order of priority, the Security Council must first
make a recommendation, and then the General Assembly makes a decision
on the admission of a new Member.

Universality is also part and parcel of the membership and work of the
specialized agencies established under Article 57 of the Charter. For example,
article I, paragraph 1, of the Constitution of the United Nations Education-
al, Scientific and Cultural Organization (UNESCO) speaks of collaboration
among the nations through education, science and culture in order to further
universal respect for justice, for the rule of law and for human rights and fun-
damental freedoms. "Indeed, only universality can enable UNESCO to fulfil
its aims and purposes for the benefit of humanity as a whole." 14

CONCLUSION

In the early 1970s, perceptions were based on a number of false assumptions.
First of all, it was assumed that mini-States would significantly alter the "bal-

ance" of voting power within the General Assembly. But projections of vot-
ing patterns were highly conjectural, and statistical surveys on the matter
were, at best, inconclusive.

Second, international organization was seen as a field separate and dis-
tinct from the workings of international politics as a whole. Proposals were
made within the United Nations to change the conditions of admission,
without making any connection with international relations underlying and
outside the United Nations context. Hence, certain important problem-
solving vehicles were usually left entirely out of the scope of analysis.

12 An important deviation from universality was the absence of the divided States, such as

the two Koreas, which were admitted on 17 September 1991.
13 1 C J. Reports, 3 March 1950.
14 H. Gros Espiell, The Principle of Universality and the Specialized Agencies of the United

Nations (UNESCO, Paris, 1991). Also, P. A. Hoffer, "Upheaval in the United Nations system:
United States withdrawal from UNESCO", Journal ofInternational Law, vol. 12 (1986), p. 161.
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Interdependence among States and also bilateral or multilateral arrange-

ments give rise to networking and supplemental or alternative relationships on

many levels. International politics were and are deeply and intimately involved

in the workings of the United Nations. Contrary to common belief at the

time, no automatic or voluntary procedure, such as the renunciation of full

membership, was a panacea to solve or prevent the ills of the United Nations.

Third, by being universal, the United Nations is better equipped to

meet the challenges of the twenty-first century. This is clear in a number of

fields.
For example, as small island States have jurisdiction over vast areas of

ocean space, their participation is important to the law of the sea. Neither
Tonga, Kiribati, Tuvalu nor Nauru has decided to become a Member of the
United Nations. Their populations are small, but they cover significant areas
of ocean space. Kiribati, for example, has a surface area of 726 square kilo-
metres, while its exclusive economic zone covers an area of 3.5 million square
kilometres.

Similarly, as far as the global ecosystem and environmental issues in gen-
eral are concerned, many small States play a critical role: to save the planet's
biological diversity, to use its sustainable assets, to share fairly and equitably
the benefits arising from their utilization. 15 Universality is an essential and
integral ingredient of the effective role of the United Nations in the emer-
gence of a world of sustainable development. Its role is also important in the
context of the World Summit for Social Development, held in Denmark.

Security is no exception. In the post-cold war world, international rela-
tions are no longer bipolar. Security is coming to be seen more in terms of
the international community and less in terms of individual States. This is
illustrated by measures taken by the Security Council concerning weapons
monitoring and destruction in Iraq, humanitarian relief in Somalia, and ef-
forts to stop ethnic conflicts in the former Yugoslavia.

Even in the area of peace-keeping, which is long established but increas-
ingly important, small States have served with distinction. Fiji and older
small States have assisted in peace-keeping in the past. The success of region-
al efforts such as the Caribbean Community (CARICOM) multinational
peace-keeping force in Haiti suggests that small States will become even more

15 See the speeches of the Secretary-General and the Executive Director of the United Na-

tions Environment Programme at the first meeting of the Conference of the Parties to the Con-
vention on Biological Diversity, held at Nassau, Bahamas, on 28 November 1994. These issues
were thoroughly canvassed at the Global Conference on the Sustainable Development of Small
Island Developing States, Bridgetown, Barbados, 25 April-6 May 1994. See also Peter R. Baehr,
The United Nations in the 1990s, 2nd ed. (St. Martin's Press, New York, 1994), and Keck Center
for International and Strategic Studies, The United Nations in a New World Order (Claremont
McKenna College, Claremont, CA, 1994).
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involved in peace-keeping at the United Nations level. These are all major is-
sues in the twenty-first century.

Despite its shortcomings, the United Nations remains the only available
mechanism to mobilize the widest possible support called for in our era of con-
structive multilateral engagement. Hence, the principle of universality of
membership has evolved and been strengthened. It appears to be a given that
all States that satisfy the criteria of the Charter may join the United Nations.
Their participation is needed to meet the challenges of the twenty-first century.



OPEN-FLOOR DISCUSSION

COMMENTS AND SUGGESTIONS OF A GENERAL NATURE

M r. Fall* mentioned that Mr. Sohn had raised the question of making the
essential elements of international law available through databases. The Cen-
tre for Human Rights of the Secretariat, in addition to publishing traditional
documents, had put the entire human rights bibliography of the United Na-
dons on CD-ROM and intended to update it yearly. Inasmuch as not every-
one had access to such technology, the Secretary-General had also called for
the publication, within the framework of the Blue Books Series, of a docu-
mentary work on the United Nations and human rights, which was to appear
soon.

He subscribed to Mr. Pak's call for access of the principal organs of the
United Nations to international and regional human rights courts. Even be-
fore that, however, he would like to see the different international instru-
ments on human rights ratified by States. That objective had been set by the
Vienna Conference on the Law of Treaties in 1993, and the Secretary-Gen-
eral had called for universal ratification of the Convention on the Rights of
the Child and other human rights conventions.

It was also important to strengthen the role of the individual in the pro-
tection and promotion of human rights, which meant greater availability of
the related norms in a form understandable to the general public. That, pre-
cisely, was the objective of the United Nations Decade for Human Rights Ed-
ucation, and in that connection he had circulated a communication entitled
"Vers l'6mergence d'une culture universelle des droits de l'homme : La ddcen-
nie pour l'ducation pour les droits de 'homme". There were frequent calls
for the creation of human rights tribunals; yet better use of existing mecha-
nisms through their being better known would in itself improve the situa-
tion. In that regard, he had circulated a second contribution to the Congress,
entitled "La protection des droits de l'homme 'horizon du XXIe sicle".

* Assistant Secretary-General for Human Rights, Centre for Human Rights, United Na-
tions Office at Geneva, Geneva, Switzerland.
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COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION

BY MR. LOUIS B. SOHN

Mr. Lukashuk* said that he had never dreamed that the last decade of the
century would be declared a Decade of International Law. Yet he wondered
whether international lawyers were prepared for the twenty-first century. The
programme adopted by the General Assembly left much to be desired, and
one had the impression that Governments were not prepared to go very far
in improving international law. The responsibility therefore lay on the shoul-
ders of theoreticians and jurists. In that light he wished to ask Mr. Sohn, who
had witnessed the creation of the United Nations, whether perhaps Govern-
ments were not in a position or did not wish to take decisive steps to improve
international law. For that purpose, a more authoritative body might need to
be created. The establishment of a parliamentary-type organization with
consultative functions, which might take far-reaching decisions, had been
proposed, but such a body had not been created. The scholarly discussion
that had taken place at the Congress was like a fashion show, with the pre-
sentation of ideas not necessarily for immediate use in everyday life. Mr.
Sohn had always been very practical and had been very clear, but that did not
mean that the ideas in question were really embodied in practice.

Again addressing Mr. Sohn, he said there had been talk about sanctions
and about monitoring, but if people internalized the convictions and knowl-
edge of international law from infancy and in school, one would have normal
international legal relations. He wondered why people were not taught in
school to take a civilized approach to other countries and cultures, since the
overall future of the world depended on it. Journalists, the media and stu-
dents at all levels must not only be taught the norms of international law, but
also be made to realize that in international life there were different moral or
political norms.

Mr. McNeill** commended Mr. Sohn's timely suggestion regarding an
all-encompassing compilation of public international law. Despite the daunt-
ing scale of such a project, he believed work on it should begin as soon as pos-
sible. And not only for the convenience of lawyers: indeed, it seemed clear
that Governments, the media and the public at large were not sufficiently ed-
ucated in the subject. As a result, international law did not have the impact
on national policy that it must have if the rule of law was to prevail in inter-

Senior Research Fellow, Institute of State and Law, Moscow, Russian Federation.
** Senior Deputy General Counsel, United States Department of Defense, Washington,

D.C., United States of America.
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national affairs. The completion of such a project would enormously
improve general access to public international law and thereby enhance its

influence. He urged the participants to keep the need identified by Mr. Sohn
uppermost in their minds.

Mrs. Jacobsson* said that she wondered whether any views might issue
from the Congress regarding the prosecution of gender-specific war crimes
before the International War Crimes Tribunal. She would like to know what
lobbying was being conducted with Governments for the allocation of addi-
tional resources to the Tribunal. She also wondered what the future implica-
tions would be for the establishment of a permanent international criminal
tribunal if the prosecution of gender-specific war crimes was not taken up in
the current context. Many women lawyers were arguing that while there ex-
isted provisions dealing with torture, one form of which was rape, historical-
ly that specific war crime had never been adequately dealt with in the courts
of law. She wished to know what efforts Governments were making for the
protection of women's human rights under international law.

Mr. Sohn (reply) said that he was pleased to hear about the CD-ROM
containing the human rights bibliography and the forthcoming book on the
United Nations and human rights. He would also like to see the human
rights documents that were published periodically by the United Nations put
on CD-ROM to make it possible to search for any particular topic. Such in-
formation might even be made generally available through the Internet or
other on-line facilities and would be useful to students and many others.
That, however, was an issue that had been disputed for 50 years, for some-
how it was believed that a convention was required, with ratification by
States and other formalities. In his view that was not so, and there had been
precedents to support that view in the handling of petitions from Non-Self-
Governing Territories by the United Nations and of petitions from minori-
ties by the League of Nations, which had simply involved the publication of
the petition and of any objection by the State concerned, sometimes followed
by a hearing. In reality, all that was required was the will to do it.

As to Mr. Lukashuk's comment regarding the lack of readiness of Gov-
ernments to proceed very far with international law, what was important was
for the United Nations to be ready. All that was required was for a group of
States to propose something in the General Assembly and push it through to
adoption. The Security Council could make binding decisions, but the Gen-
eral Assembly could provide a forum for discussion on a high level. With

* Deputy Assistant Under-Secretary, Ministry of Foreign Affairs, Stockholm, Sweden.
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some effort, the media could also be mobilized. There could even be a tele-
vision channel devoted to the United Nations, and once people saw that fas-

cinating things were happening there, their interest would gradually develop.
With regard to the compilation of public international law, Mr. McNeill was
right that one should begin. One could start with human rights because
some excellent material on that subject had already been compiled. One
must simply go one step further and publicize it.

COMMENTS AND QUESTIONS RELATED TO THE PRESENTATION
BY MR. OLEXANDER 0. CHALY

Mr. Chernichenko* said that on the question of the succession of States a
distinction must be made between the two concepts of continuity and iden-
tity of States as subjects of international law. As an example of continuity, the
Russian Empire, the Union of Soviet Socialist Republics and the Russian
Federation were generally recognized as one and the same subject of interna-
tional law. Continuity precluded succession: one could not be successor to
oneself. Nor could there be partial continuity: it either existed or did not.
"Identical" had two meanings: "the same" and "of the same kind, similar".
The first of those concepts coincided with continuity, whereas the second did

not. Legal succession of States was based on their fully or partially identical
nature in accordance with the second meaning of the word. It related to the
rights and obligations of one subject of international law vis-a-vis another,
based primarily on whether the two shared the same characteristics, in par-
ticular territory and population. Whether such sharing was partial or total
determined the partially or fully identical nature of successor States and their
predecessors. In the case of a people that re-established its statehood after los-
ing it through annexation, the new State was identical with the previous one
but, as a subject of international law, was not its continuation. Such was the
case of the Baltic States: they had not been occupied, but annexed. Annex-
ation did not necessarily follow occupation.

It was difficult to admit that the Federal Republic of Germany had been
a continuation of the former Germany, although that view was widespread
in German doctrine. In the place of the former Germany, in 1949 two States
had emerged, the German Democratic Republic and the Federal Republic of
Germany, which could not be its partial continuation. Sometimes one heard
about the continuation not of States but of their rights and international ob-

ligations. In order to avoid misunderstanding, one should not use the term

* Diplomatic Academy, Moscow, Russian Federation.
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"continuation" in that sense. In such a case it was more correct to speak of

"succession" or, in other words, the transfer of some rights and international

obligations from one State to another.

Mr. Podea* said that under the Ribbentrop-Molotov Pact and its secret
annexes, signed in Moscow in August 1939, the former Union of Soviet So-
cialist Republics had incorporated by force the Baltic States and parts of Fin-
land, Poland and Romania. The majority of parliaments and European
Governments currently considered the Pact with its annexes null and void ab
initio and were asking for the removal of its political and juridical conse-
quences. Even the Supreme Soviet of the former Union of Soviet Socialist Re-
publics had condemned the Pact on 26 December 1989. Since the Ukrainian
State, which had become independent, considered itself the successor of the
former USSR, did it consider the Ribbentrop-Molotov Pact of 1939 to be
condemned as decided by the Supreme Soviet of the former USSR in 1989?
How did Ukraine intend, in its current juridical and political practices, to
function with its new neighbours and proceed to the liquidation of the po-
litical and juridical consequences of that Pact?

Mr. Zemanek** noted that Mr. Chaly had remarked that the two Vienna
conventions on succession of States reflected existing customary internation-
al law. He would be interested to know whether Mr. Chaly included in "cus-
tomary international law" the provisions relating to the public debt
contained in the 1983 Vienna Convention on Succession of States in respect
of State Property, Archives and Debts.

Mr. Djordjevic*** said that he would like to hear Mr. Chaly's views on
the legal validity of the opinions of the Badinter Commission, which were
frequently cited in connection with changes in the former Yugoslavia and
had even influenced some United Nations organs. In his own view, the Com-
mission had not been an arbitration commission in the legal sense, but mere-
ly a consultative body of the European Communities Conference on the
former Yugoslavia. Its opinions could be considered only within the purview
of Article 38, paragraph 1 (d), of the Statute of the International Court of
Justice. As a result of those opinions, the claim of the Federal Republic of
Yugoslavia, consisting of Serbia and Montenegro, to continue the interna-

* International Fellowship of Reconciliation, Alkmaar, Netherlands.
** Institute for International Law and International Relations, University of Vienna, Vien-

na, Austria.
*** Deputy Permanent Representative of Yugoslavia to the United Nations, New York, NY,

United States of America.
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tional legal personality of Yugoslavia had been rejected, although he found no
rules in international law that would warrant such rejection. It had often been
said that an agreement between the parties of the former Yugoslavia was nec-
essary, but that was not a condition as far as international law was concerned.

Mr. Kazazi* pointed out that a problem of succession of States might
arise when a State newly formed in the territory of a former federal State had

to deal with claims filed previously by the federal State with respect to rights

of individuals and corporations that had since become nationals of the new
States or with claims, for example, in boundary disputes relating to areas that
formed part of the territory of a new State. The States involved might not
agree on the transfer of the claims or on which State should benefit from the
judgement or award, and the nationals concerned might disagree as well. As
a result, the international forum handling the claims might experience delays
and might receive contradictory views from the States involved. The solution
depended on the situation, the ideal naturally being agreement of the States
through negotiation. He would be interested to hear Mr. Chaly's comments
regarding that problem.

Mr. Antonowicz** said that he basically agreed with Mr. Chaly's re-
marks on succession, in particular his view that identity and succession,
being mutually exclusive concepts, could not both apply in respect of the
selfsame State. Yet there were exceptions to that principle, such as, perhaps,
the case of Ukraine and Belarus. As far as he knew, there had been no case of
membership in the United Nations being the consequence of succession. He
wondered what, then, the basis of the membership of Ukraine and Belarus

was unless one took into account the fact that they had previously been
Members of the United Nations. At the same time, Ukraine, Belarus and
others were successors to the Union of Soviet Socialist Republics. Hence the

question of the USSR was a complex one, and he agreed that within the
meaning of international law, the Russian Federation was identical with the
USSR, while that concept did not fully apply to the Baltic countries, since
they had been annexed.

Ms. krk*** said that in her opinion, the pertinent rules of succession
of States were the result of the perception that the international community

* Deputy Chief, Legal Services, United Nations Compensation Commission, Geneva,

Switzerland.
** Professor, Institute of Public Law and Administration, Maria Curie-Sklodowska Univer-

sity, Lublin, Poland.
*** Professor of International Law, Faculty of Law, University of Ljubljana, Ljubljana,

Slovenia.
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was not static: States might in fact, and in conformity with international law,

separate, unite, dissolve and cease to exist.
She stressed that the Arbitration Commission on the Former Yugoslavia

(Badinter Commission) had been a judicial body set up by the International

Conference on the Former Yugoslavia, reaffirmed by the London Conference

in 1992 and accepted by all the participant States. Special tribute must be
paid to some basic principles of succession of States formulated by that Com-
mission, namely that: State succession was an institution of and must be gov-
erned by international law; in the case of dissolution of a State, all successor
States were equal successors and none could claim the position of predecessor
State or sole successor State; membership in international organizations, too,
must be based on the principle of equal treatment of all successor States (a
principle reflected in Security Council resolution 777 (1992) and General
Assembly resolution 47/1, which had yet to be fully implemented with re-
gard to the membership of the Federal Republic of Yugoslavia (Serbia and
Montenegro) in the United Nations); issues of succession of States must be
resolved by agreement between the successor States, and disputes must be
settled by peaceful means; human rights, including the acquired rights of
natural and legal persons and the rights of minorities, must be fully protected
and preserved; the succession of States did not affect boundaries and bound-
ary regimes established by treaties; and the rights of third States must not be
altered.

She agreed with Mr. Chaly's evaluation of the Vienna Conventions on
succession of States as evidence of customary international law, especially
with regard to their practicability in recent cases of succession of States. The
International Law Commission, not satisfied with their status as treaties, had
considered it appropriate to proceed with its work on succession of States
and the related impact on the nationality of juridical and natural persons. In
any case, it had received full support for that work at the forty-ninth session
of the General Assembly.

Mr. Chaly (reply) said that the problem of the continuer State was com-
plicated by the existence of laws regarding specific obligations: for example,
under the Danubian Convention, only States bordering on the Danube

River could be members of the Danube Commission. The Russian Federa-
tion, from the standpoint of the law of succession, obviously could not be a
member, yet was claiming, he believed, as a successor State, to be a member
of the Commission. As for continuity, no one was disputing its existence;

should anyone do so, the question would have to be solved through peaceful
negotiations.
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Replying to Mr. Podea, he said that the Ribbentrop-Molotov Pact had
in fact not been in force even at the beginning of the Second World War;
consequently, there could be neither succession nor continuity in respect of
it. The political aspects of its denunciation were currently on the agenda and
were being actively dealt with by the neighbouring countries. In any case, the
issues of continuity or succession did not affect the regime of borders.

Regarding Mr. Zemanek's question, he wished to clarify that in saying
that the Vienna Convention incarnated a number of principles of customary
law, he had meant that there were principles that had been clearly set forth
in the Convention. As for Mr. Zemanek's specific question, he was not pre-
pared to answer it, for it would require closer examination.

Concerning the question on Yugoslavia, he felt there were contradic-
tions: two different approaches to a very similar situation. In the case of the
Union of Soviet Socialist Republics, there was an obvious agreement among
the successors with regard to the cessation of the State, something that the
international community often failed to recognize; whereas with regard to
Yugoslavia there was no agreement on the part of all the States that had been
dissolved, but a certain model was being imposed.
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I. UNITED NATIONS SANCTIONS
AS A TOOL OF PEACEFUL SETTLEMENT

OF DISPUTES*

A. INTRODUCTORY STATEMENT BY THE MODERATOR: ADRIAAN BOS**

This Congress provides an appropriate occasion to discuss the issue of the
implementation of Security Council resolutions which oblige Member States
to introduce economic sanctions under Article 41 of the Charter: First,
because so many international lawyers experienced both in practice and in
theory are present; and second, because of the frequency with which sanc-
tions have been imposed recently and because of their far-reaching conse-
quences. Of the 10 cases of sanctions, 8 have occurred after August 1990.
One may conclude that they have become important tools to contribute to
the peaceful settlement of disputes. There are no indications that this trend
will be reversed.

Sanctions are intended to change the behaviour of a particular State by
inflicting or threatening to inflict economic pain. We focus our discussions
on collective sanctions imposed under Chapter VII of the Charter of the
United Nations. Under Article 39, the Security Council may determine the
existence of a threat to the peace, breach of the peace or act of aggression.
The use of sanctions under Article 41 is authorized only as an action pursuant
to a determination under Article 39. Under Article 25, the decisions of the
Security Council are binding under international law and Member States are
bound to implement them in their municipal legal systems. According to
Article 2, paragraph 5, of the Charter, all Members shall give the United
Nations every assistance in any action it takes in accordance with the Charter
and shall refrain from giving assistance to any State against which the United
Nations is taking preventive or enforcement action. In principle, sanctions
are addressed to States or international institutions. How can it be ensured
that all persons and all companies comply with them?

Round-table discussion held on Monday, 13 March 1995.
** Legal Adviser, Ministry of Foreign Affairs of the Netherlands, The Hague, Netherlands.
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It is interesting to exchange views about the question whether sanctions
have, in practice, been effective. The effectiveness of sanctions must be mea-
sured by how well they achieve the desired change in the behaviour of the tar-
get. One may conclude from the record on sanctions that an answer to this
question is not the same in all cases. Some sanctions have worked; others
have failed in reaching the objectives for which they were imposed. The wide
range of situations to which they have been applied indicates that there are
fairly broad parameters to the objectives and means of sanctions. The lesson
one may draw from this practice is that, as a report on sanctions puts it, they
are not "a tool for all seasons". The effectiveness of sanctions depends, among
other things, on the modalities selected and the precision with which they
can be targeted.

It is clear that the way in which Member States incorporate Security
Council decisions in their national legal systems determines the speed but
also the effectiveness with which these decisions can be implemented. It is

clear that the procedures and methods of transformation into domestic leg-
islation vary widely. Implementation at the national level often requires fur-
ther legislation in Member States.

One of the questions that needs to be examined is whether the compul-
sory implementation of economic sanctions can be made easier, smoother
and more effective. To answer this question it is extremely useful to know
how Member States implement sanctions in practice. There are several sources
in this regard. The literature has given attention to this subject. The Office
of the Legal Counsel of the United Nations and the United Nations sanc-
tions committees established to monitor the implementation of the various
sanctions resolutions are both valuable sources of information and documen-
tation. The Government of the Netherlands, however, felt it useful to collect
more information focusing in particular on questions concerning national
implementation. For that purpose, it drafted a questionnaire containing
questions on national legislation, on national practice of execution, on im-
plementation and interpretation of sanctions resolutions, on special econom-
ic problems resulting from the application of sanctions and on other related
questions. This questionnaire is to be sent to all missions to the United
Nations with a kind request that they answer the questions. The idea is that
in collecting more information about the national implementation of sanc-
tions, it may become easier to take account of national problems when de-
ciding upon new sanctions and drafting texts of decisions of the Security

Council for that purpose. It will, for instance, be important both for the tar-
get State and for Member States to know what the responsibility to imple-

ment requires of them. Ambiguity in drafting texts on sanctions should
therefore be avoided. In general, the objectives of sanctions are not identical
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in all cases. This means that decisions of the Security Council should be tai-

lored to the specific goals and circumstances of each individual case. It will

also be important to assess how easily the sanctions could be circumvented

in order to help the Security Council impose sanctions that could be realis-
tically implemented. Monitoring the implementation and enforcement of
sanctions is, however, very difficult for reasons of State sovereignty and be-
cause of the economic interests involved.

The primary responsibility for the interpretation of sanctions rests with
States, but the Security Council and its subsidiary bodies, such as the sanc-
tions committees, have "Kompetenz-Kompetenz" for their interpretation. Is
it possible and desirable to promote a coordinated if not uniform implemen-
tation?

In discussing the problem of sanctions in this Congress devoted to the
role of international law, it is useful to recall that we are dealing here with
treaty obligations and their implementation under domestic law. It touches
upon the relationship between the Charter and domestic law. It will be inter-
esting to learn whether implementation of sanctions sheds further light on
the implementation of treaty obligations and, in particular, on the place of
the Charter in domestic law or on the relationship between the Charter and
treaty or customary international law. Does Article 103 imply that the Char-
ter has an overriding status? Or are there any limitations in this regard?

Sanctions have far-reaching consequences. While they are intended to
promote observance of international law, they cannot but override some
principles of international law such as freedom of trade, non-discrimination,
freedom of navigation and the duty to cooperate. Are there any limits, for ex-
ample those arising from international humanitarian law, to the resort to col-
lective economic sanctions? Are sanctions an indispensable component of the
international legal system? Should they be regulated in the same manner as
individualized countermeasures, i.e., preceded by offers for peaceful settle-
ment and qualified by proportionality, conformity with human rights and
jus cogens norms?

In the 1995 Supplement to "An Agenda for Peace", 1 the question has
been raised whether suffering inflicted on vulnerable groups in the target
country is a legitimate means of exerting pressure on political leaders whose
behaviour is unlikely to be affected by the plight of their population. While
there will be almost always humanitarian costs when sanctions are imposed,
one may discuss whether there is a need for ways and means to minimize
harm to innocent members of the society.

A/50/60-S/1995/1.
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One should also ponder the fact that sanctions cause special economic
problems for neighbouring States, significant trading partners of the target
States and private business. The purpose of Article 50 of the Charter is to ad-
dress the problems of States which suffer from the disruption of trading patterns
as a result of sanctions. Such costs may be seen as a serious impediment to the
effectiveness of sanctions. Neighbouring States may not implement sanctions
because of the devastating consequences on their own economy. Article 50 of
the Charter gives injured countries the right to "consult" with the Security
Council. The United Nations is not required to provide compensation.

In practice, the Security Council has acknowledged the legitimacy of
requests of affected States and called upon other Member States and relevant
international institutions to review their programmes of technical and finan-
cial assistance. However, in practical terms, the issue of specific compensa-
tion has not been developed. Do we have concrete ideas on how to
compensate third parties? Is it possible to evaluate claims of damages? If a
nation claims damages in excess of what seems reasonable, how can that be
determined? If a relief of compensation mechanism were to be developed,
should this be channelled to and through States only or to other affected
groups or persons directly?

B. SUMMARY OF THE DISCUSSION

Sanctions were widely considered as an important tool for the peaceful set-
tlement of disputes and a preferable alternative to the use of force.

Legal Basis and Preparation of Resolutions on Sanctions

Several participants expressed concerns as to the legal basis of Security Coun-
cil action and the changing objectives of resolutions on sanctions. The fol-
lowing general problems were raised:

" The interpretation of Articles 25 and 103 of the Charter of the United
Nations and whether it is possible to give the Security Council a blank
cheque to overrule State obligations. It was noted that Article 103
referred to international agreements only and not to custom and besides
was limited byjus cogens norms. It was thought, however, that, in certain
situations, Security Council resolutions could overrule customary law;

* The question whether Articles 25 and 103 could result in the imposi-
tion by the Council of new obligations not rooted in the Charter-for
example, recognition of new entities or recognition of the jurisdiction
of tribunals;
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" In relation to decision-making on the imposition of sanctions, whether
parties to a dispute should be allowed to present their arguments to the
Council;

" Who would adjudicate in disputes relating to the legality of Council
resolutions?

" The existence of a clear relationship between clearly defined objectives
and the effectiveness of sanctions;

" The question of the consistency of Article 41 with human rights law
and the 1970 Declaration on Principles of International Law concern-
ing Friendly Relations and Cooperation among States in accordance
with the Charter of the United Nations. 2

Purpose of Sanctions

Sanctions are a tool used to restore international peace and security. It was
pointed out that one should not approach them negatively, overlooking the
fact that they serve to replace armed force and hence reduce both the loss of
human life and economic losses. In practice, goals set in Security Council
resolutions imposing sanctions are not always achieved. The effects of sanc-
tions are often more seriously felt by the civilian population than by those in
power. One should use one set of sanctions only against aggression and use
a different set against gross violations of human rights-in other words, di-
versify the sanctions regimes. Some measures, such as an arms embargo, do
not affect vulnerable groups and serve to defuse an explosive situation which
may constitute a threat to peace and security.

Implementation at the United Nations Level

Three important issues relating to the operation of the sanctions committees
were raised-administrative and functional effectiveness, the appropriateness
of their procedures and the question of the legal effects of their decisions:

" Administrative and functional effectiveness requires follow-up monitor-
ing mechanisms, including analysis of the effects of sanctions on the
sanctioned State as well as on third States. Unlike the Sanctions Com-
mittee on Southern Rhodesia, however, there is no publication of statis-
tics, reporting on sanctions evasions or regular reporting to the Security
Council;

* Confidentiality of proceedings could result in arbitrariness. In addition,
neither States nor exporters can be made aware of interpretative deci-

2 General Assembly resolution 2625 (XXV) of 24 October 1970, annex.
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sions of the Committees and advice of the Legal Counsel of the United

Nations because such decisions are not published;

Doubts and varying views were expressed as to the legal status of the
decisions of sanctions committees aimed, for example, at clarifying and
interpreting Security Council resolutions.

Implementation at the National Level

Several aspects were referred to:

" The effects of sanctions on private contractual relations. Judicial cases

have raised the question whether individuals could claim compensation
from the State for damage resulting from the implementation of sanc-

tions. The issue is made more complex for some States by the interposi-
tion of the European Union as a regional organization;

" The issue of how domestic courts can, in implementing the decisions of
the Security Council, control the legality of those decisions. Such com-
petence is not entirely excluded from the jurisdiction of national courts;

* The mechanisms by which States implement the decisions of the Secu-
rity Council. Speediness is, for example, no problem in Germany which
bases implementation of such decisions on external relations law.

Humanitarian Exceptions

The civilian population, in particular vulnerable groups such as women, chil-
dren, the disabled and the elderly, is often the primary victim of sanctions ap-
plication. Economic sanctions are not decided in a vacuum but within the
international legal order. Hence, they have to take into account humanitari-
an law, which consists of an elaborate system of rules including those relating
to humanitarian relief and different categories of protected persons. The
humanitarian exceptions in the resolutions on sanctions raised a number of
issues:

* Relation with the International Committee of the Red Cross (ICRC).
Whilst the sanctions committees have not so far negatively reacted to
requests for clearance, several problems have been encountered, includ-
ing obstacles in the field and the definition of humanitarian goods such
as dual-use products. Lately, with respect to Croatia, the ICRC has been
given a general three-month clearance;

* A main problem for the ICRC is access to the civilian population;

* The need to establish minimum standards was recognized.
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Special Economic Problems

Sanctions regimes have resulted in economic and financial losses for third
States and certain groups of people such as migrant workers. They also in-
fringe on other principles of international law: one example mentioned was
the disruption of freedom of navigation on the Danube. New suggestions
must be made for improving mechanisms to address these economic prob-
lems and provide assistance.

Suggestions Made for Improvement

A number of suggestions were made to improve the sanctions regimes as
follows:

" Sanctions must be accompanied by surveys on their effects and eco-
nomic evaluations;

* Surveys and studies should be conducted on whether States implement
or evade sanctions;

" Sanctions committees should regularly report to the Security Council,
at least annually. Special problems and problem-areas should be
addressed;

" The legal status of the sanctions committees and their functions and
powers should be clarified. They should be explicitly mandated to
interpret/clarify resolutions on sanctions;

" One single comprehensive sanctions committee to handle all United
Nations-imposed sanctions regimes should be established;

" The Security Council should, to the extent possible, codify the sanc-
tions committees' significant interpretative and clarifying statements
through subsequent resolutions, and should build on such statements
in new sanctions regimes;

" The mechanisms proposed by the Secretary-General in his Supplement
to "An Agenda for Peace" should be considered. The question arises,
however, whether the United Nations system has the expertise to pro-
vide the suggested monitoring before and after the imposition of a par-
ticular sanctions regime;

" One should continue and build on the experience of Sanctions Assis-
tance Missions (SAMs) as an important tool in assisting and monitor-
ing the enforcement of sanctions regimes;

* The United Nations should annually publish the decisions of sanctions

committees. This would assist Governments in implementing sanc-
tions. The increased transparency thus achieved would also benefit the
business community.



II. LES NATIONS UNIES ET LES COMMISSIONS

D'T TABLISSEMENT DES FAITS*

A. PRIESENTATION DE L'ANIMATEUR : DJAMCHID MOMTAZ**

Nombreux sont les conflits internationaux qui ont pour origine une diver-
gence sur des points de fait. Pour favoriser les ndgociations sur une base
claire, un examen impartial et consciencieux des aspects pertinents du litige
s'av~re souvent ndcessaire1 . C'est dans cet esprit que la Convention de La
Haye de 1907 pour le r~glement pacifique des conflits internationaux a mis
en place la proc6dure d'enqu~te, l'origine limitde uniquement la consta-
tation des faits. Mais, trs t6t, de par la volont6 des parties aux conflits, l'en-
quote s'est combinde avec la conciliation 2 . Afin de mieux ddlimiter la
fonction dtroite de l'enqufte sous sa forme originelle, on prdfere, depuis une
date rdcente, parler d'dtablissement des faits. Cette nouvelle expression sem-
ble ddsormais pleinement consacrde, du moins dans le cadre de l'Organisa-
tion des Nations Unies.

L'initiative de cette innovation terminologique revient aux Pays-Bas qui
ont demandd, le 9 septembre 1963, l'inscription l'ordre du jour de 'Assem-
bide gdndrale de la question des mdthodes d'tablissement des faits. Eaccueil
extr~mement mitigd que cette proposition rebut, amena l'Assemblde gdndrale
[rdsolution 1967 (XVIII) du 16 ddcembre 1963] i demander au Secrtaire
gdndral de prdparer un rapport sur la question 3 et aux ttats de prdsenter leurs
observations. La question resta i l'ordre du jour jusqu'en 1967, date laquel-

1 Voir Tabrizi Bensallah, L'enqu&e internationale dans le rkglement des conflits (Pdone,

1976) et Edward A. Plunkett, Jr., o U.N. Fact-Finding as a Means of Settling Disputes ,, Virginia
Journal of International Law, vol. 9, No. 1 (1968), pp. 154-183.

Voir Nguyen Quoc Dinh, ,, Les Commissions de conciliation sont-elles aussi des Com-
missions d'enqu~te ? , Revue gnirale de droit international public, vol. LXXI (1967), pp. 565-
674.

3 A/5694. Cette 6tude fut compl6t~e par la suite conformdment la resolution 2104 (XX)
de 'Assemblde g~ndrale en date du 20 dkembre 1965; voir document A/6228.

• Table ronde tenue le lundi 13 mars 1995.
•* Professeur de droit international public, Universit6 de Th6ran, T hran, R~publique

islamique d'Iran.
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le l'Assemblke gdndrale pria le Secrdtaire gdndral d'6tablir une liste d'experts
laquelle les Ittats parties un conflit ainsi que l'Organisation des Nations

Unies pourraient recourir [resolution 2329 (=XI) du 18 ddcembre 1967].
De nouveau, la question fut abordde par le Comit6 special de la Charte des
Nations Unies et du raffermissement du r6le de l'Organisation dans le cadre
de la question plus gdn~rale du maintien de la paix et de la s6curit6 interna-
tionales. La Declaration de Manille sur le r~glement pacifique des diffdrends
internationaux (rdsolution 37/10 du 15 novembre 1982) ainsi que la Ddcla-
ration sur la prevention et l'dimination des diffdrends et des situations qui
peuvent menacer la paix et la sdcurit6 internationales et sur le r6le de l'Orga-
nisation des Nations Unies dans ce domaine (resolution 43/51 du 9 ddcembre
1988), toutes deux dlabordes par le Comitd de la Charte, consacrent plusieurs
paragraphes aux activits des organes des Nations Unies dans le domaine de
l'tablissement des faits. Partant de l'idde que le maintien de la paix et de la
sdcurit6 internationales par l'Organisation des Nations Unies depend dans
une large mesure de la connaissance ddtaillke qu'elle peut acqudrir des faits,
I'Assemblde gdndrale a reconnu la ndcessit6 d'un examen plus ddtaillk de la
question (rdsolution 43/170 du 9 d~cembre 1988). A partir de 1989, le
Comit: de la Charte s'est attek cette tiche et est parvenu 6laborer un projet
que la Sixi~me Commission a soumis l'Assemblke g~ndrale. Le 9 ddcembre
1991, l'Assemblke a adopt6 la Dclaration concernant les activits d'6tablis-
sement des faits de 'Organisation des Nations Unies en vue du maintien de
la paix et de la sdcurit internationales (resolution 46/59). Cette Ddclaration
ne porte nullement atteinte aux dispositions de la Charte relatives aux acti-
vit~s d'6tablissement des faits mais vise plut6t formuler des directives
en vue de favoriser la pleine utilisation et le perfectionnement des moyens
d'6tablissement des faits de l'Organisation des Nations Unies. Les recom-
mandations de I'Assemblde gdn~rale dans ce domaine concernent plus parti-
culirement la conduite des organes de l'Organisation des Nations Unies
charges d'6tablir les faits, ainsi que la politique que les Fitats devraient adop-
ter en mati~re d'admission des commissions d'6tablissement des faits. Il sem-
blerait enfin que la Dclaration penche en faveur de missions dotdes d'un
mandat limitd la simple constatation des faits.

Les organes de l'Organisation des Nations Unies chargds de
l'tablissement des faits

Aux termes du paragraphe 7 de la Ddclaration : Les missions d'dtablisse-
ment des faits peuvent Etre entreprises par le Conseil de sdcuritd, l'Assemblde

g6nrale et le Secrdtaire gdndral dans le cadre de leurs compdtences respecti-
ves en matkre de maintien de la paix et de la sdcuritd internationales confor-
mment la Charte ,. Le paragraphe 15 de la Ddclaration sugg~re que la
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conduite de ces missions soit confide k des organes ad hoc : organe subsidiaire
en ce qui concerne les missions ddciddes par le Conseil de sdcurit6 et I'Assem-
bide gdndrale et groupe d'experts ou reprdsentant spdcial du Secrdtaire gdndral
dans le cas des missions conduites par ce dernier.

Organes subsidiaires du Conseil de sdcuritd et de lAssemblde gindrale chargis de
l'dtablissement des faits

Organes subsidiaires du Conseil de sicuriti. Le Conseil de sdcuritd est le
seul organe de l'Organisation des Nations Unies auquel la Charte conf'ere ex-
pressdment, en vertu de son Article 34, le pouvoir d'enqueter sur tout diffd-
rend. A ce jour, le Conseil de s6curitd n'a que rarement utilisd la procddure
de i'Article 34. En effet, conformdment la Ddclaration des Gouvernements
invitants de la Confdrence de San Francisco, le recours cette procddure
constitue une question de fond impliquant l'accord de tous les membres per-
manents du Conseil. Pour contourner l'obstacle du veto, indvitable dans les
diffdrends touchant aux intdr~ts de ces derniers, le Conseil a prdfdrd ddidguer
ses fonctions des organes subsidiaires mis en place en vertu de I'Article 29
de la Charte. De plus, cette formule a l'avantage de permettre de tenir comp-
te de la varidtd et de la multiplicitd des cas et se prate mieux au dosage que
chaque conflit exige.

Organes subsidiaires de lAssemblde gindrale. Contrairement au Conseil de
sdcuritd, i'Assemblde gdndrale ne tient de la Charte aucun pouvoir en matire
d'dtablissement des faits. Ce silence fut k l'origine d'une controverse, dd-
clenchde l'occasion de la crdation par i'Assembide gdndrale de la Commis-
sion intdrimaire [rdsolution 111 (II) du 13 novembre 1947], k laquelle dtait
confide une responsabilitd telle. ILinitiative de I'Assemblde gdndrale se heurta

l'opposition des membres permanents du Conseil de sdcuritd, qui esti-
maient qu'une telle ddldgation n'dtait pas Idgale. Cette rdserve explique les
limitations imposdes aux activitds de la Commission en mati~re d'dtablisse-
ment des faits, savoir : exigence de la majoritd des deux tiers pour toute
ddcision d'entreprendre de telles activitds et impossibilitd de les conduire
ailleurs qu'au Si~ge de I'Organisation des Nations Unies sans le consente-
ment de l'ltat sur le territoire duquel elles devaient etre mendes. De meme,
lors de l'dlaboration de la Ddclaration de 1988 sur la prdvention et l'limi-
nation des diffdrends, ces mEmes Ltats ont estimd que, compte tenu du r61e

rdduit de l'Assemblde gdndrale dans le domaine de la prdvention, il n'dtait
pas ndcessaire qu'elle soit dotde d'une telle capacit. C'est sur l'insistance des
8tats membres du Mouvement des pays non alignds, soucieux de mettre en
vedette le r6le et l'importance de l'Assemblde gdndrale dans le domaine du
maintien de la paix et de la sdcuritd internationales, que la Ddclaration abor-
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de le sujet. D'apr~s le paragraphe 12 de cette Ddclaration, l'Assemble

gdndrale, conformdment I'Article 11 et sous rdserve de I'Article 12 de la

Charte, devrait envisager de recommander d'user davantage des facultds

d'enqute. La question se pose ndanmoins de savoir s'il s'agit de missions de-

vant 6tre mendes sous la responsabilitd de l'Assemblde gdndrale, ou, sur sa re-

commandation, par d'autres organes des Nations Unies. Il fallut attendre la

Dclaration de 1991 concernant les activitds d'dtablissement des faits pour
que cette ambiguitd, ainsi que la limite imposde par I'Article 12 de la Charte,

soient levdes. Le paragraphe 10 de cette Ddclaration est suffisamment expli-
cite : lAssemblde gdndrale devrait envisager la possibilit6 d'entreprendre
des activitds d'dtablissement des faits pour s'acquitter efficacement des res-
ponsabilitds que lui confere la Charte en matire de maintien de la paix et
de la sdcuritd internationales ,. Qui plus est, le paragraphe 11 de cette
Dclaration prdcise que ,, L'Assemblde gdndrale devrait, au besoin, envisager
la possibilit6 de prdvoir le recours k des activitds d'dtablissement des fairs
dans ses rdsolutions relatives au maintien de la paix et de la sdcuritd
internationales ,.

Il est intdressant de noter qu'en ddpit de cette controverse, l'Assemblde
gndrale a eu, dans ce domaine, une activitd beaucoup plus riche et varide
que le Conseil de sdcurit. Nombreux sont les organes subsidiaires crdds par
l'Assemblde gdndrale, conformdment k l'Article 22 de la Charte, pour mener
k bien des investigations sur les circonstances de la mort de personnalitds
politiques, sur I'application des droits de l'homme, ou sur des questions lides
au processus de ddcolonisation.

Le r6le du Secr6taire gdndral dans l'dtablissement des faits4

I convient de distinguer entre les activitds d'dtablissement des faits entrepri-
ses par le Secrdtaire gdndral en tant qu'organe d'exdcution et celles dont il
prend lui-m~me l'initiative.

En rant qu'organe d'exdcution, le Secrdtaire gdndral est subordonnd aux
instructions des organes politiques de l'Organisation. Nombreuses sont les

resolutions de l'Assemblde gdndrale et du Conseil de sdcuritd qui lui confient
la conduite de missions d'dtablissement des faits. Le paragraphe 15 de la
Ddclaration de 1991 recommande, du reste, ces organes de donner dans ce
domaine la prdfdrence au Secrdtaire gdndral, ce qui est d'ailleurs conforme la

pratique existante. Pour mener k bien de telles missions, le Secrdtaire gdndral

4 Voir Christiane Bourloyannis, , Fact-Finding by the Secretary-General of the United
Nations *, New York University Journal of International Law and Politics, vol. 22, No. 4 (1990),
pp. 641-669.
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ddsigne gdndralement un reprdsentant sp&ial ou un groupe d'experts qui lui

feront rapport. I pourrait faire appel, au m~me titre que les autres organes

de r'Organisation, i la liste d'experts que le paragraphe 14 de la Ddclaration
lui recommande d'6tablir et de tenir jour. Une liste de ce type 6tablie corn-

me suite la rdsolution 2329 (XXII) de I'Assemblde g6n~rale est tombe en

ddsu&ude sans avoir jamais td utilisde. En effet, compte tenu de l'infinie va-

ridt6 des points de fait susceptibles d'etre l'origine d'un conflit, il est prati-

quement impossible de choisir d'avance les experts appelks sidger dans les

commissions d'6tablissement des faits. Limiter le libre choix des organes de
l'Organisation des Nations Unies dans ce domaine risque par ailleurs de r6-

duire l'efficacitd de ces commissions, laquelle depend dans une large mesure
des qualitds des membres qui les composent.

Ces derniers temps, on assiste une prolifdration de missions d'6tablis-

sement des faits, ddclenche l'initiative du Secrdtaire gdndral. Longtemps
contest6 par les l~tats socialistes, le pouvoir du Secrdtaire gdndral en ce do-
maine ddcoule implicitement de l'Article 99 de la Charte. Des missions ont
&6 ainsi envoydes dans le cadre du conflit Iran-Irak et de celui du Moyen-

Orient, initiatives qui ont requ aposteriori l'appui du Conseil de sdcuritd. Le
paragraphe 13 de la Ddclaration de 1991 entdrine cette pratique ddsormais
bien 6tablie.

En raison de l'importance de 1'&tablissement des faits en tant qu'instru-

ment au service de la diplomatie prdventive, de nouvelles responsabilits ont
&6 confides au Secrdtaire gdndral. Souvent, la simple prdsence d'une mission

d'dtablissement des faits peut ddsamorcer un conflit. Le Secrdtaire gdndral,

grace au rdseau de , syst~mes d'alerte rapide , mis en place depuis quelques

anndes par l'Organisation, est le mieux placd pour recueillir et analyser rapi-

demenrt les informations et agir en consdquence. Une telle responsabilit lui
est confide par le paragraphe 28 de la Ddclaration, d'apr~s lequel , Le Secr-

taire gdndral devrait suivre rdguli~rement et systdmatiquement l'dtat de la si-
tuation mondiale touchant la paix et la sdcuritd internationales afin de

pouvoir donner rapidement l'alerte si des diffdrends ou des situations ris-
quent de menacer la paix et la sdcurit6 internationales ,,. Une fois recueillies,

ces informations peuvent 8tre communiqudes au Conseil de sdcuritd ou a
'Assemblde gdndrale, ainsi que le recommande ce paragraphe, . moins que le

Secrdtaire gdndral ne prdf~re, comme le sugg~re le paragraphe 12 de la Ddcla-
ration, les compldter. En effet, ce paragraphe dispose que (( Le Secrdtaire

gdndral devrait veiller particulirement i ce que les capacitds d'dtablissement

des faits de 'Organisation des Nations Unies soient utilisdes un stade

prdcoce, de faqon contribuer la prdvention des diffdrends ou des

situations >.
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IUadmission et le sijour des missions d'&ablissement des faits sur le

territoire des ltats

La principale activit6 des missions se d&oule dvidemment en dehors du Sige

de l'Organisation des Nations Unies, sur le territoire des F-tats Membres ou

les faits contestds se sont produits. Leur rdussite est ainsi largement tributaire

du consentement de ces L1tats les admettre sur leur territoire, ainsi que des

immunitds et facilitds qui leur seront offertes tout au long de leur sdjour.

Le consentement de l'Ptat d'accueil

En r~gle gdndrale, l'envoi de missions sur le territoire d'un Ltat, l'ex-
ception de celles entreprises par d&cision du Conseil de sdcuritd, exige le con-
sentement prdalable de l'ltat intdress6.

En rdalitd, dans la plupart des cas, l'tat sollicitd a tout intdr&t ne pas
invoquer ses droits souverains pour rejeter la demande dmanant de l'Assem-
bWe gdndrale ou du Secrdtaire gdndral. Ce faisant, il risquerait de se discrddi-
ter devant l'opinion publique internationale, surtout si son refus ne
s'accompagne d'aucune explication ou repose sur des prdtextes fallacieux. Par
ailleurs, ces organes sont parfaitement libres d'interprdter un tel comporte-
ment dans le sens d'une confirmation des soup ons pesant sur l'ltat en cause
et d'en tirer les consdquences qui s'imposent. C'est pourquoi les ltats, en
examinant les demandes dans les meilleurs ddlais, adoptent gdndralement
une attitude positive et ont pour politique d'admettre les missions d'6tablis-
sement des faits sur leur territoire. Les paragraphes 19 et 21 de la Ddclaration
de 1991 les encouragent d'ailleurs agir dans ce sens.

Pour ce qui est des missions entreprises par le Conseil de s&uritd5 , leur
nise en place a suscitd une controverse l'occasion de 'examen de I'Affaire

grecque en 1946. En effet, I'URSS contestait avec vigueur l'existence de prd-
rogatives autoritaires du Conseil de s~curitd dans le cadre du Chapitre VI.
D'apr~s cet 8tat, puisque l'Article 34 figurait dans ce chapitre, le Conseil ne
pouvait ordonner une enqu~te sans avoir au prdalable obtenu le consente-
ment des ltats concernds. A 'opposd, les ltats-Unis estimaient que la ddci-
sion du Conseil de sdcurit6 de recourir une telle procddure impliquait une
vritable obligation la charge de ces P-tats au sens de l'Article 25 de la Char-
te. Il semble que cette prdrogative du Conseil de sdcuritd de s'informer se si-
tue dans le cadre de la responsabilitd plus gdndrale que la Charte lui confere
en tant que gardien de la paix et de la sdcuritd internationales et qu'elle soit

5 Voir Ernest L. Kerly, a The Powers of Investigation of the United Nations Security
Council ,, American Journal ofInternational Law, vol. 55, No. 4 (1961), pp. 892-918.
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destinde k l'aider h s'en acquitter dans les meilleures conditions. En effet, les

allkgations des parties un conflit sont souvent contradictoires, et il est tout

fait naturel que le Conseil puisse disposer de ses propres sources d'informa-

tion. Le Conseil, se fondant sur l'Article 34, a affirm6 qu'il (( lui incomb[ait]

d'enqu~ter sur toute situation qui pourrait entrainer un ddsaccord entre na-

tions ou engendrer un diffirend, afin de determiner si la prolongation de ce
diffdrend ou de cette situation semble devoir menacer la paix et la sdcurit6 in-
ternationales ainsi que de constater I'existence d'une menace contre la paix ,
[rdsolution 87 (1950) du 29 septembre 1950]. II se peut aussi que le Conseil,
apr~s 8tre parvenu k une telle conclusion et avoir pris des decisions dans le
cadre du Chapitre VII, charge des missions d'6tablissement des faits de s'as-
surer sur place de leur bonne execution. C'est dans ce contexte que se situe
la mise en place d'une ,( Commission spdciale ), cr66e en vertu de la rdsolu-
tion 687 (1991) du 3 avril 1991, et chargde de procdder une inspection sur
place des capacitds biologiques et chimiques et en missiles de l'Iraq.

Dans tous les cas prdcitds, le pouvoir du Conseil de s~curitd d'imposer
une mission d'6tablissement des faits ddcoule des prerogatives plus g~n~rales
que la Charte lui confure en tant que gardien de la paix et de la sdcurit6 in-
ternationales. Sont ainsi exclues les missions charg~es par le Conseil de sdcu-
rit6 de prdvenir un conflit ou d'empcher qu'il ne s'aggrave, dont 'envoi
devrait 8tre soumis au consentement de l'tat d'accueil. C'est dans ce sens
qu'il faudrait, semble-t-il, interpr6ter les dispositions du paragraphe 6 de la
Declaration de 1991 qui precise que L'envoi d'une mission d'6tablissement
des faits de l'Organisation des Nations Unies dans le territoire d'un Ltat exige
le consentement prdalable dudit ltat, sous rdserve des dispositions pertinen-
tes de la Charte des Nations Unies o.

Les immunitis etfacilitis offertes aux missions d'itablissement desfaits

Une fois le consentement accord6, il est dans l'intdrft de l'ltat d'accueil
de coopdrer avec la mission d'6tablissement des faits et de lui accorder l'aide
et le concours dont elle a besoin pour s'acquitter dans les meilleures condi-
tions de son mandat. Se pose 6videmment la question du libre acc~s tout
lieu que la mission souhaite visiter pour complkter ses informations et celle
de la possibilit de communiquer avec toute personne pouvant 1'6clairer sur
les dvdnements. Les Vtats offrent gdndralement ces facilitds aux missions qui
op~rent sur leur territoire, mais exigent souvent, sensibles qu'ils sont l'dgard
du respect de leur souverainet6, la presence de leurs agents h toutes les 6tapes
de la procddure.

Les membres des missions d'6tablissement des faits envoydes par les

organes de l'Organisation des Nations Unies ou ses organes subsidiaires ont
le m~me statut que les experts en mission pour I'Organisation et jouissent
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pendant la dure de leur mission des privilges et immunitds prdvus par la

Convention sur les privikges et immunitts des Nations Unies du 13 fdvrier

1946. I s'agit des privikges et immunitds ndcessaires i I'exercice de leurs

fonctions en toute inddpendance, et plus particulikrement de l'immunit: de

toute juridiction en ce qui concerne les actes accomplis par eux au cours de
leur mission ainsi que de l'inviolabilit6 de tous papiers et documents en leur
possession. On en veut pour preuve non seulement la Dclaration de 1991,
dont le paragraphe 23 precise que les membres des missions devraient bdn&
ficier au minimum des privilkges et immunitds spdcifids dans cette Conven-
tion, mais aussi et surtout de la resolution 712 (1991) du Conseil de sdcurit:
du 19 septembre 1991, qui rappelait que les inspecteurs de la,, Commission
spdciale , jouissent des privikges et immunitds de la Convention et deman-
dait que l'Iraq leur accorde entire libert6 de mouvement et les facilits n6-
cessaires i l'exdcution de leur mandat.

Le mandat des missions d'6tablissement des faits

Dans un assez grand nombre de cas, le mandat des missions d'6tablissement
des faits de l'Organisation des Nations Unies a ddpass6 le cadre de la vdrifi-
cation des points contestds et a &6 61argi pour englober le r~glement du con-
flit lui-m~me. Il semble qu'il existe ddsormais au sein de l'Organisation une
volont6 de dissocier clairement les fonctions d'6tablissement des faits et de
conciliation et de revenir ainsi la conception originelle de l'enqu~te.

Lapratique de l'ilargissement de l'enqute par les organes de l'Organisation des
Nations Unies

idlargissement du mandat des missions d'6tablissement des faits au sein
de l'Organisation des Nations Unies tient diverses raisons. Tout d'abord, il
est dans le droit fil de l'6volution de la procedure depuis le debut du sikcle,
dans le sens d'une confusion entre l'enqute et la conciliation. I rdpond aussi

un souci de rapidit6 dans la mesure oii la dissociation des deux fonctions
retarde la solution definitive du conflit. I faut enfin reconnaitre qu'une telle
approche peut s'avdrer plus efficace. En effet, la connaissance que les enqu-
teurs acqui~rent des probkmes poses les place souvent dans une meilleure
position pour proposer des solutions au conflit.

Pour permettre aux missions d'6tablissement des faits d'avoir toute lati-
tude dans leur action, les organes des Nations Unies ont prdfr6 ne pas ddter-
miner leur mandat avec prdcision. Certaines missions 6tablies par le Conseil
de sdcurit6 ont &6 expressdment investies de fonctions qui ddpassaient la sim-
ple constatation des faits. Tel fut le cas de la mission chargde d'dlucider les
faits survenus i la fronti~re grecque, laquelle le Conseil confia aussi le man-
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dat de faire toute proposition susceptible d'emp~cher le renouvellement de
violations de frontire [r~solution 15 (1946) du 19 d~cembre 1946]. Plus r&
cemment, la Commission mise en place par le Conseil de sdcurit6 pour en-
qu~ter sur l'origine, les ant&ddents, et le financement de 'agression men&e
contre les Seychelles fut aussi charg&e d'6valuer les dommages et de presenter
un rapport accompagn6 de recommandations [resolution 496 (1981) du 15
d~cembre 1981].

Les missions d'6tablissement des faits cr66es par l'Assemble gdndrale
n'ont pas &6 exemptes d'un tel 6largissement de leur mandat. On en veut

pour preuve les rapports de certains organes subsidiaires charg6s d'enqu&er
sur le comportement des P-tats en mati~re de d&olonisation ou de droits de
l'homme, qui s'apparentent un vritable r6quisitoire d6nonqant le compor-
tement des I9tats en cause.

Le retour la conception originelle de l'enqute

ltant parvenus la conclusion que l'dlargissement de l'enqute &ait la
principale cause du ddclin de cette procedure, les Pays-Bas sugg~raient le re-
tour la conception originelle de l'enqu~te, telle qu'elle avait dt con~ue la
Conference de La Haye de 1907. Ils prdvoyaient de mettre en place, sous
l'6gide de l'Organisation des Nations Unies, un 4 Centre international
d'enqu&e )>, charg6 de l'&ablissement des faits, l'exclusion de toute inter-
vention sur le fond de l'affaire dont il serait saisi 6 . Cet organe permanent de
15 membres aurait &6 chargd de l'investigation des faits au nom d'une orga-
nisation internationale, en vue de faciliter sa prise de d&ision. On a compar6

juste titre cette dissociation celle existant dans l'ordre interne entre les
fonctions de la police judiciaire et celles attribu~es aux tribunaux. Cet organe
aurait pu acqudrir avec le temps l'expdrience ndcessaire dans les activits
d'&ablissement des faits et jouir par l d'une autoritd et d'une inddpendance
certaines. Le projet fut rapidement abandonnd faute d'appui suffisant de la
part des P-tats. Ce n'est pas tant l'ide de limiter la fonction de l'enqu~te que
la crdation d'un nouvel organe permanent qui fut l'origine de son 6chec7 .
Les Ltats, et plus particuli~rement les grands litats, craignaient plut6t, face
aux pressions d'un tel organe, de se voir contraints de se soumettre ces pro-
cddures d'6tablissement des faits.

Lide de dissocier clairement les fonctions d'enqu~te des fonctions de
conciliation rdapparut une nouvelle fois l'occasion des debats du Comitd de

6 A/AC.119/L. 9.
7 Loic Marion, ,, Remarques sur I'6chec d'un projet de rdforme de 'enqu~te interna-

tionale >, Revue belge de droit international, vol. 11 (1975), pp. 475-524; et J. H. Leurdijk,
( Fact-Finding: Its Place in International Law and International Politics ,, Netherlands Inter-
national Law Review, vol. XIV (1967), pp. 141-161.
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la Charte. Bien que la Dclaration de 1991 ne tranche pas nettement en fa-

veur de cette these, certains indices permettent ndanmoins d'affirmer que les

r~dacteurs de ce document avaient uniquement en vue '6tablissement des

faits. On peut se r~fdrer i cet 6gard au pr~ambule de la Ddclaration qui met

I'accent sur le fait que , la capacit6 qu'a l'Organisation des Nations Unies de

maintenir la paix et la s~curit6 internationales depend dans une large mesure

de la connaissance d~taille qu'elle peut acqudrir des faits ,. Par ailleurs, le pa-

ragraphe 17 de la Declaration precise que l'organe compdtent , devrait tou-
jours 6noncer clairement le mandat de la mission ,,, en ajoutant in fine que

le rapport de la mission - devrait uniquement contenir des 6klments de fait ,.

Ce paragraphe doit tre lu conjointement avec le paragraphe 25 de cette

m~me Ddclaration qui oblige les missions agir en stricte conformit6 avec

leur mandat ,.
En definitive, si le jumelage enqute-conciliation ne soukve gu re de

difficultds dans le cadre d'enqu~tes autonomes oia les L tats parties au conflit
restent libres de determiner le mandat des organes qu'ils constituent, en re-
vanche, dans le cadre des enquetes intdgrdes une organisation internationa-
le, favoriser l'6largissement de 'enquete risque de porter atteinte
l'impartialitd des missions et de heurter les susceptibilitds des b tats.

Conclusion

Apr~s la Conference de La Haye de 1907, Nicolas Politis, grand juriste hel-
Idnique, dans un article publid en 1912 dans la Revue gendrale de droit inter-
nationalpublic, estimait que l'enqu~te dtait une , institution parasitaire ,, qui
ne pourrait se maintenir au rang de mode inddpendant de r~glement des dif-
fdrends et qu'elle dtait destinde disparaitre. Si cette prddiction ne s'est pas
rdalisde, il n'en demeure pas moins que les capacitds d'dtablissement des fairs
ne sont toujours pas utilisdes pleinement et qu'un plus grand recours cette
procddure pourrait contribuer la prdvention et la solution d'un nombre
accru de conflits internationaux.

B. RSUM9 DU DIBAT

Deux thames ont principalement retenu l'attention des participants : les rai-
sons de la ddsaffection relative dont souffre la procddure d'dtablissement des

faits et les inconvdnients d'un dlargissement de la procddure.

Pour ce qui est du premier point, il a dtd dit que dans un assez grand
nombre de cas, en ddpit du fait que les circonstances de r'affaire constituaient
un terrain 6minemment favorable la mise en oeuvre de la procddure, les
organes de l'Organisation des Nations Unies avaient prdfdrd s'abstenir.
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Plusieurs raisons sont i l'origine de cette inaction. Ainsi, au cours de la guerre

froide, et vu les conflits opposant les deux Grands, la constitution de mis-

sions dtait consid~rde comme une ing~rence intolkrable dans leurs zones d'in-

fluence. La prdfkrence a donc pu tre accordde aux efforts entrepris dans le

cadre d'arrangements rdgionaux. Cette rdticence des parties au conflit se ma-

nifeste aussi dans un cadre plus gdndral. Souvent, elles craignent qu'une fois

les faits 6tablis, elles ne soient tenues de recourir un mode de r~glement et

qu'une solution ne leur soit finalement impos~e. En d'autres termes, le re-

cours la procedure n'est possible et souhaitable que s'il y a une volont de

parvenir une solution. On s'est r~fdrd l'Article 90 du Protocole addition-

nel I aux Conventions de Gen~ve du 12 aocit 1949, relatif aux victimes des

conflits arm~s internationaux, qui pr~voit la mise en place d'une Commis-

sion internationale d'dtablissement des faits. Cette Commission, qui vient

d'6tre cr66e apr~s que 20 l-tats parties au Protocole aient acceptd sa comp6-

tence, est charg~e d'enqu~ter sur tout fait prdtendu 8tre une infraction grave

aux Conventions de Gen~ve et au Protocole, mais aussi de faciliter, en pr8-

tant ses bons offices, le retour au respect des dispositions de ces instruments.

Ainsi, le recours l'enqu~te depend largement des intentions conciliatrices

des parties au conflit et ne peut 8tre ddcid6 qu'entre ltats agissant de bonne
foi. C'est peut-8tre la raison pour laquelle les conflits qui engagent l'honneur
et les intdr&s essentiels des ltats 6chappent gdndralement l'enqu~te.

En ce qui concerne le deuxi~me point, les conclusions de l'animateur re-

latives au retour la conception originelle de l'enqu~te n'ont pas recueilli l'as-

sentiment de ceux des participants qui avaient contribu6 l'dlaboration de la
Ddclaration de 1991. Il est vrai que la question n'a pas fait l'objet de d~bats

approfondis lors des travaux du Comit6 de la Charte et que les ddlgations

ont pr6fdrd ne pas l'aborder. Il a dt dit que le paragraphe 17 infine de la D&
claration, qui prdcise que le rapport de la mission d'6tablissement des faits

devrait contenir uniquement des dl1ments de fait, ne devait pas 8tre interpr6-

t6 comme refldtant une volontd de privilkgier la conception originelle de l'en-

qu~te. Il avait plut6t pour objet de prdciser que, dans les cas oil l'organe

mettant en place la mission limite strictement son mandat l'etablissement

des faits, le rapport ne pourrait contenir des 6l6ments autres que ceux se rap-

portant l'dlucidation de points de fait. En d'autres termes, la mission n'est

pas libre de proposer une solution au conflit si elle n'a pas d6 invite i le fai-

re. D'autres participants se sont prononcds en faveur d'une procddure d'en-

quete qui ddborderait, le cas 6ch~ant, le cadre de la simple collecte

d'informations. Le jumelage enqu~te-conciliation pr~sente dans un certain

nombre de cas des avantages incontestables. Souvent, le groupe d'enqu~teurs
est le mieux plac6 pour faire des propositions concretes dans le sens du r~gle-

ment du conflit et il n'y a aucune raison que les parties au conflit soient
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privies de tels services. Eindvitable question de la definition de la procedure
d'enqu ce et de son existence en tant qu'institution inddpendante n'a pas
manqui d'etre soulevie. On a fait remarquer I ce propos que les Itats aime-
raient connaitre exactement la portde de leurs obligations avant de s'engager
en faveur d'un mode pricis de r~glement des conflits.



III. THE EXPANDING HORIZONS OF

INTERNATIONAL HUMANITARIAN LAW*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

THEODOR MERON**

The central importance of international humanitarian law is now widely
recognized, but that has not always been the case. For some years after the
adoption of the Charter of the United Nations, which prohibited war as well
as any resort to the threat or use of force against the territorial integrity and
political independence of States, the justified revulsions against the very con-
cept of war triggered a general reluctance to use the term "the law of war",
and hence, an inclination to use such terms as "law relating to the conduct
of hostilities", "humanitarian law of war" and, under the influence of the
human rights movement, "international humanitarian law". Terminology is,
however, less important than substance. What is particularly unfortunate is
that, during those "lean years" of international humanitarian law, neither the
intergovernmental community nor the scholarly community was ready to ad-
dress various issues and problems of international humanitarian law which
required and merited attention.

To speak of, and try to develop, international humanitarian law does
not, of course, give licence to resort to force. Jus ad bellum is strictly regulated
by the Charter of the United Nations. The greatest merit of international hu-
manitarian law is that it applies equally to all parties to a conflict. It must be
so, if, to quote Professor Richard Baxter, international humanitarian law is
to perform its proper functions of limiting the scope of hostilities, of protect-
ing the victims of war and of making possible the restoration of peace after
the termination of hostilities. After too many years of neglect, international
humanitarian law is at the centre of international attention for an obvious
reason, namely, the proliferation, even the explosion, of brutal and bloody
armed conflicts in all parts of the world, especially at the internal level.

* Round-table discussion held on Tuesday, 14 March 1995.
.. Professor of Law, New York University School of Law, New York, NY, United States ofArnerica-
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Against this background, it is extremely important to ensure that the

necessary rules for regulating, restraining and humanizing armed conflicts

are in place and are respected. Resolutions of the Security Council have char-

acterized serious violations of international humanitarian law as threats to in-

ternational peace. The invocation of Chapter VII as a basis for establishing

the International Criminal Tribunals for the former Yugoslavia and Rwanda

is perhaps the clearest evidence of the revived interest in the law of war which

is also attested to by other developments such as the raising of questions of

international humanitarian law before the International Court of Justice; the

1993 Geneva Conferences on the Protection of the Victims of War; the

call to the International Committee of the Red Cross to prepare a study of

customary international humanitarian law applicable in internal and inter-

national conflicts; the proposed revisions of the 1980 Convention on Prohi-
bitions or Restrictions on the Use of Certain Conventional Weapons;1 the

Restatement of the Rules Applicable to Naval Conflicts; 2 the adoption of the
1993 Convention on the Prohibition of the Development, Production,

Stockpiling and Use of Chemical Weapons and on Their Destruction; 3 the
possibility of regulating such matters as laser technology; and, most recently,

the 1990 Turku Declaration of Minimum Humanitarian Standards, 4 which
has been incorporated into the standard-setting process of the United

Nations Commission on Human Rights, following the imprimatur given to
that Declaration by the Budapest summit meeting of the Organization for

Security and Cooperation in Europe.
With regard to the establishment by the Security Council of the Inter-

national Criminal Tribunals for the former Yugoslavia 5 and Rwanda, 6 the
Statute of the Yugoslav Tribunal ranks certain principles of international hu-

manitarian law as customary law, the violation of which gives rise to the in-
dividual criminal liability of the perpetrators, including the four Geneva

Conventions for the protection of war victims of 1949, The Hague Con-

1 United Nations, Treaty Series, vol. 1342, p. 137 (No. 22495).

2 San Remo Manual on International Law Applicable to Armed Conflicts at Sea, Interna-

tional Institute of Humanitarian Law, 1995.
3 International Legal Materials, vol. 32 (1993), p. 800.
4 E/CN.4/1995/116.
5 Security Council resolution 827 (1993) of 25 May 1993.
6 Security Council resolution 955 (1994) of 8 November 1994.
7 Geneva Convention for the Amelioration of the Conditions of the Wounded and Sick in

Armed Forces in the Field of 12 August 1949; the Geneva Convention for the Amelioration of
the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 August

1949; the Geneva Convention relative to the Treatment of Prisoners of War of 12 August 1949;
the Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 Au-
gust 1949, United Nations, Treaty Series, vol. 75, pp. 31, 85, 135 and 287, respectively (Nos.
970-973).
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vention No. 4 of 1907 and annexed regulations, 8 the 1948 Convention on

the Prevention and Punishment of the Crime of Genocide and the Nurem-

berg Charter which, of course, introduced the concept of crimes against hu-

manity.9 The Statute reflects an effort to treat the conflicts in the former

Yugoslavia as international armed conflicts, thereby triggering the applicabil-

ity of international humanitarian law as a whole, including that pertaining

to the individual responsibility of the perpetrators of atrocities and crimes.

The Statute for the Rwanda Tribunal is even more ground-breaking.

Unlike the Statute of the International Tribunal for the former Yugoslavia, it

is predicated on the assumption that the conflict in Rwanda was a non-inter-

national armed conflict. The subject-matter jurisdiction of the Tribunal en-

compasses genocide and crimes against humanity, thereby covering most of

the crimes that were actually committed. However, some killings and other

violations may fall outside the scope of these two categories of crimes either

because of definitional difficulties, or because of a failure to carry the re-

quired burden of proof. In those cases, article 4 of the Statute provides a safe-
ty net which is the Statute's greatest innovation. This article stipulates that

the Tribunal shall have the power to prosecute persons committing or giving

orders to commit serious violations of article 3 common to the Geneva Con-
ventions of 1949 and Additional Protocol II thereto of 1977. It therefore

confers jurisdiction on the Tribunal under instruments applicable to non-in-
ternational armed conflicts. In this respect, there is a stark contrast between
the statutes of the two tribunals.

Whatever happens in practice, this development is of tremendous nor-

mative importance. Until very recently, the accepted view was that neither

common article 3 nor Protocol II provided a basis for universal jurisdiction.
And the general feeling was that these provisions constituted, at least on the

international plane, an uncertain and weak basis for individual criminal re-

sponsibility. International criminal law in the context of internal armed con-

flicts will henceforth be quite different.

B. SUMMARY OF THE DISCUSSION

Judge Bedjaoui* observed that, while the international community could to-

day rely on a body of humanitarian law applicable to international and non-

international armed conflicts as well as on enforcement mechanisms, imple-

8 American Journal of International Law, Supp., vol. 2 (1908), p. 90.
9 United Nations, Treaty Series, vol. 78, p. 277 (No. 1021).

* President of the International Court of Justice, The Hague, Netherlands.
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mentation came across a growing number of obstacles and the deterioration

of the international climate increased the tendency to resort to the use of

force. A closer look should, therefore, be taken at this trend and at the pos-

sible means of reversing it.

Violations of humanitarian law were on the increase as a result of the

proliferation not only of regional wars between States, but of internal con-

flicts, rooted in the weakness and precariousness of newly independent States

like Rwanda, faced with the problem of underdevelopment and hosts of po-

litical contradictions and socio-economic difficulties. Only by eliminating

these causes could one curb the use of force and ensure better observance of

humanitarian law. That humanitarian law was increasingly violated was at-

tested to by the casualty distribution in recent conflicts: During the First

World War, 95 per cent of casualties were combatants and only 5 per cent ci-

vilians; the corresponding figures for the Second World War were 25 per cent

and 75 per cent; in some contemporary wars, over 90 per cent of casualties

were civilians.

Total war was an alarming novelty in the already tormented world land-

scape. It involved mobilizing all possible means to achieve ends which were
not always clearly defined or were of a purely vindictive nature. It also in-
volved the indiscriminate use of violence and the commission of the worst

possible atrocities against civilians. This was perhaps to be expected at a time
of violence, of erosion of the family structure, of emergence of centrifugal

forces at the national level, of acute conflict in labour relations. Traditional

beliefs were shattered; general anxiety was the price to pay for scientific, tech-

nological and even medical progress; ethical barriers had broken down; fun-

damental moral values were questioned; and man was engulfed by waves of

fear and insecurity. In one's own conscience, in the family, at school, at work,

in the community, in the country and finally in international relations neg-

ative forces were at work. The national consensus was being eroded and in-

ternational consensus seriously undermined.

There were two challenges to be faced. The first was how gradually to

reduce intolerance and find a common denominator, even with extremists

whose credo obliterated the universality of man. The second was to learn to

live in a certain state of chaos. If legal norms were increasingly flouted, it was

perhaps partly because they were unclearly formulated, but it was also, more

assuredly, because there were different perceptions of the law in the various

parts of the world. The consequential loss of respect for the rule of law in

general and for the rules of humanitarian law in particular was an alarming
present-day phenomenon.

The implementational problem of humanitarian law had three main fea-

tures. First, it was heavily dependent on the will of States. Second, the com-
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plexity and sheer number of its rules led to non-enforcement or incomplete
observance. Third, its implementation depended on an increasing number
of actors including resistance fighters, partisans and, more recently, guerrilla
fighters.

To promote respect for humanitarian law, States should be encouraged
to ratify the 1977 Protocols and be reminded that Protocol II in no way chal-
lenged State sovereignty; that it only referred to conflicts of high intensity
and excluded situations of internal disturbances and tensions; and that it did
not grant opponents any legal status or special combatant treatment and was
only aimed at protecting civilian populations and rescuing the injured and
the sick. In addition, humanitarian principles applicable in armed conflicts
should be more simply formulated and norms applicable to internal distur-
bances and tensions should be developed.

It was important to elaborate a realistic humanitarian strategy. The pro-
cess of updating humanitarian law undertaken in 1977 with the elaboration
of the Additional Protocols showed the limits of what could be achieved in
the present international context. It was better, therefore, to promote the im-
plementation of existing norms than to pursue a strategy based on the devel-
opment of new rules with little chance of universal acceptance.

Ambassador Owada* stated that, as a member of the International Ad-
visory Committee of Experts of the International Committee of the Red
Cross, he had become aware of a dilemma as regards the observance of inter-
national humanitarian law in the context of United Nations activities related
to peace-keeping and peace enforcement. He hoped that those who had
heard his presentation on the previous day understood that he was trying to
emphasize the importance of human dignity in the global community and
that there was a growing contradiction between the socio-economic and po-
litical activities of human beings as groups and the tight strait-jacket in which
the regulatory side of the international legal order had been conducted on the
basis of what he called "the traditional Westphalian legal order". In his view,
that contradiction was growing and becoming more and more apparent.

Naturally, everyone would agree that the observance of international hu-
manitarian law was extremely important. There would be no question what-
soever that humanitarian concerns should receive priority at this juncture.
However, the basic question was the extent to which primacy could be given
to such concerns. While it was easy to say that international humanitarian
law should be observed, there were factors which made that difficult. As the

. Permanent Representative of Japan to the United Nations, New York, NY, United States of
America.
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Secretary-General had pointed out in his "Agenda for Peace" of 1992, cease-

fires had often been agreed to, but not complied with, and the United

Nations had sometimes been called upon to send forces to restore and main-

tain a cease-fire. This task could, on occasion, exceed the mandate of peace-

keeping forces and their ability to meet expectations. The Secretary-General

recommended that, under such circumstances, the Security Council consider

the utilization of peace-enforcement units with clearly defined terms of ref-

erence, resort to such units constituting a provisional measure under Article

40 of the Charter as distinct from a reaction to outright aggression under

Article 43.
In that sense, peace enforcement would clearly be distinguished from

peace-keeping which did not involve enforcement, a forceful action directed

against a party for the purpose of enforcing law and order even against the
will of that party. When, as in Somalia and in the former Yugoslavia, the au-
thority of a Government had completely collapsed and competing factions
within the country were engaged in acts of violence, a peace-keeping force
might be required to ensure that humanitarian assistance was delivered to
those for whom it was intended. Under such circumstances, the concept of
peace enforcement, as proposed by the Secretary-General, might be helpful
as a way of securing the observance of international humanitarian law and
the proper channelling of international humanitarian assistance. It was, how-
ever, a totally novel idea in the practice of the United Nations, developed in
response to a new situation when peace-keeping activities were increasingly
taking place in contexts where order had to be restored and conditions estab-
lished for the effective channelling of emergency humanitarian assistance to
the local population and displaced persons in distress.

With the crossing of the borderline between peace-keeping under Chap-
ter VI and peace enforcement under Chapter VII, the nature of the operation
changed. Whereas a traditional peace-keeping operation was neutral in rela-
tion to the respective positions of the parties to the conflict, enforcement
action under Chapter VII sought to impose certain rules on one of the
parties or both. Admittedly, the rules to be enforced might be norms of hu-
manitarian law and prescriptions based on humanitarian considerations un-
connected with the merits of the dispute or the roots of the conflict.
Nevertheless, resort to an enforcement action could transform the position
of the United Nations from that of an impartial third party intervening in
the conflict in the name of the international community to that of a party to
the conflict itself.

The consequential dilemma for the United Nations and its affiliated
agencies engaged in humanitarian assistance seemed obvious. The moment
the United Nations itself was regarded as a party to the conflict responsible
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for law enforcement, it could no longer be expected to carry out its functions
in the humanitarian field effectively as an impartial actor offering humani-
tarian assistance to the victims of the conflict, standing aloof and neutral to
the conflict itself. That dilemma would seem to illustrate the difficulty which
one encountered when crossing the border between peace-keeping and peace
enforcement, however closely interlinked the two might be in terms of
achieving the goal of restoring peace in a situation of conflict. This was not
to say, however, that one should remain neutral and refrain from taking sides,
particularly in relation to the observance of international humanitarian law.
But the dilemma was that insistence on the observance of rules of interna-
tional humanitarian law might hamper efforts to ensure the observance of
those rules by the parties as well as the effective delivery of humanitarian as-
sistance to the people caught in a situation of conflict. The problem arose in
fact from the basic structural nature of the present international system
where law enforcement and international assistance were in many cases com-
bined in the hands of one and the same agency, with the possible exception
of the International Committee of the Red Cross. While the importance of
ensuring the observance and promotion of international humanitarian law
could not be overestimated, a dilemma existed which was not easy to resolve.

Mr. Cummings* observed that, when referring to international treaty
negotiations on weapons, one had in mind nuclear weapons, chemical weap-
ons, biological weapons-weapons on which there was a common view that
they should never be used-with the relevant treaties basically aiming at lim-
iting the production or stockpiling of the weapons concerned and encourag-
ing or requiring the destruction thereof. He noted, however, that there were
other weapons which the military forces of most nations believed they should
have at their disposal, such as land mines. And yet, it was widely recognized
that those weapons had devastating effects on the civilian population, not
just during an armed conflict, but also after the armed conflict and for many
years; they stayed in the ground and remained effective; they could kill peo-
ple 10 or 20 years after they were laid; they could also prevent people from
returning to their homes and cultivating their fields, hamper relief work and
generally be a long-term hazard.

According to reports to the Congress of the United States that had been
prepared two years earlier, the common estimate was that there were at that
time approximately 100 million land mines planted around the world, most
of which were planted in the course of the last 15 years, i.e., subsequent to

* Assistant Legal Adviser for Political-Military Affairs, United States Department of State,
Washington, D.C., United States of America.
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the conclusion of a humanitarian law agreement on land mines. At the time

the study on the effects of land mines was prepared, it was estimated that the

casualties amounted to approximately 150 people a week, mostly civilians.

Currently, based on extensive studies, it appeared that close to 500 people per

week were injured, with approximately half of the casualties occurring in

Africa. Those were devastating statistics. No less grim was the fact that it cost

around $3 to make a cheap mine, but about $5,000 to treat a victim who sur-

vived and some $1,000 to clear one of those $3 mines. And what hope could

one have to solve the problem internationally when one knew that in 1994,

more than 2.5 million land mines might have been planted as against the

80,000 which had been cleared in 1993. And this happened even though hu-

manitarian law made it very clear that one could not, under any circum-
stances, target civilians.

Some States like the United States and France and some other 12 coun-
tries had imposed a virtually total ban on the export of land mines-in the
case of the United States, with no exceptions. The United Nations General
Assembly had furthermore called for a moratorium on exports and President
Clinton, in his address to the United Nations in September 1994, had called
for the eventual elimination of all anti-personnel land mines and for the ne-
gotiation of a regime outside the context of humanitarian law among pro-
ducer countries, a regime comparable to the missile control regime whereby
producers agreed not to export, except possibly under certain circumstances,

not to produce certain kinds of mines, and basically to try to control the flow
of millions and millions of land mines towards other countries throughout
the world.

As regards developments in the field of humanitarian law, he wished to
refer to the Convention on Conventional Weapons of 1980 with its three
Protocols that was an offshoot of the negotiation of Additional Protocols I
and II of 1977. The Protocols to the Convention dealt, respectively, with
fragments that could not be detected by X-ray, with land mines, booby traps
and other devices and with air-delivered incendiaries. Some 40 countries
only were currently parties to the Convention and another 10 or so had com-

pleted ratification procedures, so that approximately 50 countries were ex-
pected to be parties by September 1995. It had been decided to review and
revise the Protocol dealing with land mines and four expert meetings had
been held at Geneva during the past year to do the groundwork; the negoti-

ation was to start in late September 1995 in Vienna.

The Protocol on prohibitions or restrictions on the use of mines, booby
traps and other devices, as it stood, was pretty simple: It basically required
countries to record the location of minefields and to provide the corre-

sponding information to the ex-enemies at the end of the war for clearance
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purposes; there were special rules regarding those mines that could be fired

by artillery or dropped by aircraft, the areas which had concentrations of

civilians and the prohibition of booby traps. This modest instrument was

widely considered as flawed because it had not achieved the expected results,

but the problem rather lay in the nature of the conflicts: Almost all of the

conflicts which had taken place since 1980, whether in Cambodia, Mozam-

bique, Angola or Somalia, were internal armed conflicts, whereas the Proto-

col only applied to traditional armed conflicts between States.

What was being attempted in the proposed revision of the Protocol was

first of all to expand its scope and make it applicable to internal armed con-

flicts, following a general trend whereby a weapon system was first regulated

at the level of international conflicts before the relevant rules became appli-

cable to internal conflicts. That had happened with chemical weapons: the

new Chemical Weapons Treaty prohibited the use of chemical weapons as a

method of warfare, without distinction as to whether it was an internal

armed conflict or an international one. That was also the net effect of the

1972 Convention on Biological Weapons, 10 bearing in mind that since one

could not keep biological weapons for any offensive purposes, the use of such

weapons in an internal armed conflict was ipsofacto ruled out.

Professor Condorelli* agreed that never in the recent history of interna-

tional relations had international humanitarian law attracted so much atten-

tion and occupied so large a place in the diplomatic discourse. International

action in the name of humanitarian law was now a frequent occurrence, both

for States and international organizations, including the United Nations.

Thus, one could really speak of an extraordinary expansion of international

humanitarian law.

That expansion, even if many rules had been developed in recent times,

did not mainly concern law-making. It was rather in the area of law enforce-

ment and, as Judge Bedjaoui had pointed out, was due to the fact that under

the pressure of public opinion and the media, and in the present world situ-

ation, a large number of new actors were entering the scene of international

humanitarian law.

It was interesting to note that the international humanitarian law in

force was practically silent on the role which could be played by international

10 International Legal Materials, vol. 11 (1972), p. 310.

* Head of the Department of Public International Law, University of Geneva, Geneva, Swit-

zerland.
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organizations; only vague allusions to this aspect were to be found here and

there, for instance in article 89 of Additional Protocol I. Yet the evolution

represented by the emergence of new actors was by no means contrary to the

existing law. It took place in the framework and within the scope of a central

principle of international humanitarian law, namely the principle codified in

article I common to the Geneva Conventions and repeated in article 1, para-

graph 1, of Additional Protocol I according to which States had a duty not

only to respect but also to ensure respect for international humanitarian law.

That principle meant that States were under an obligation to.take care of vi-
olations wherever they occurred and to take measures in order to stop such
violations. Given the nature of this obligation, it was clear that international
organizations did not have the means necessary to give meaning and effect to
the principle in question.

It was worth noting that article 1 common to the Geneva Conventions,
which was formulated in 1949, had been in the shadow for more than 35
years; only a few authors saw in it something more than a formal clause on
an empty formula devoid of any significant effect. It had then gradually ac-
quired a more and more prominent place until it had come to be viewed as
embodying a key principle of international humanitarian law on the basis of
which one could justify all kinds of collective actions in order to ensure re-
spect for humanitarian law. In his view, the discovery of article 1, without
any doubt, was largely owed to the International Court of Justice which, in
its 1986 Judgment in the Nicaragua case, had very strongly stressed the par-
amount importance of article 1 and its character as a fundamental principle
of general international law.

The main novelty in the development of contemporary international
humanitarian law lay in the emergence of new actors which entered the scene
of humanitarian law through the door of article 1. The United Nations had
fully taken into its hands international humanitarian law and initiated all
kinds of measures in the framework of Chapters VI and VII, thereby increas-
ingly involving itself in jus in bello. This appeared to be the most important
development in international humanitarian law, a development which
brought with it many problems including, for example, the intertwining of
humanitarian and political actions.

While the United Nations was a vehicle for ensuring respect for human-
itarian law, it was impossible for it and, in particular, for the Security Council
to play the primary role in ensuring respect for humanitarian law in all kinds

of situations. The machinery of the Security Council was too heavy, too
cumbersome and too much hampered by political and economic constraints.
Thus, interventions of the Security Council, or of the United Nations, were
possible only in exceptional situations, as the last resort. In all other cases,
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there was no alternative to relying on the provisions of the Geneva Conven-

tions and other instruments.
While the International Committee of the Red Cross could always be

counted on to work actively for peace, one had to recognize that the arrange-
ments provided for by the Geneva Conventions and Additional Protocol I
had not been very effective. Thus, the International Fact-finding Commis-
sion created by the Protocol had not been utilized. As regards the future, the
negotiations undertaken within the framework of the 1993 Geneva Confer-
ence on the Protection of the Victims of War, with the aim of identifying
practical means to ensure respect for humanitarian law and to make propos-
als for the next conference, were disappointing because they were hampered
by the requirement of consensus. The future of international humanitarian
law was therefore a source of concern as it proved extremely difficult to re-
spond effectively to the dramatic escalation of the humanitarian problem.

Professor Schindler* viewed non-implementation as one of the crucial
problems of humanitarian law at present. This view, which connoted a crisis
of humanitarian law, could at first sight appear difficult to reconcile with the
theme of the Round Table: "Expanding horizons of international humanitar-
ian law". Yet, there was no contradiction, and in fact those were two closely
interconnected phenomena.

He shared the view previously expressed that the practical importance of
humanitarian law had greatly increased in the past three decades. In the late
1950s and early 1960s, Governments were not eager to make any particular
efforts to promote and develop that branch of international law because few
armed conflicts were going on at that time. Since then, the number of armed
conflicts, especially conflicts of a non-international character, had increased
enormously, mainly as a result of the political instability in many newly in-
dependent States. In the past two or three decades there had consistently
been, at any given moment, some 30 armed conflicts, mostly internal con-
flicts, simultaneously going on in the world. The interest in humanitarian
law had grown accordingly.

Humanitarian law had also acquired increased relevance as a result of its
growing connection with human rights law. After remaining during the early
years of the United Nations outside the field of interest of the Organization,
it had, starting in the late 1960s, slowly become a companion of, and a com-
plement to, human rights law. In most armed conflicts, both systems of law
were simultaneously applicable. United Nations organs, especially the Secu-
rity Council, the General Assembly and the Commission on Human Rights,

* Member, International Committee of the Red Cross, Geneva, Switzerland.
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had concerned themselves with both questions of humanitarian law and hu-
man rights law in the context of armed conflicts.

A third factor which had brought humanitarian law to the forefront was
the breakdown of government structures in several States in recent years. In
such circumstances, human rights which primarily protected individuals
against abuses of State authority temporarily lost their practical significance,
while humanitarian law remained applicable in so far as it aimed at the pro-
tection of, and assistance to, victims of those circumstances. States and inter-
national organizations had in such cases been very reluctant to use political
and military means to re-establish order in the respected States, preferring to
restrict themselves to humanitarian assistance to the victims, with humani-
tarianism thus becoming a substitute for political solutions. All these devel-
opments justified the use of the expression "Expanding horizons of
humanitarian law".

It had to be recognized, however, that this expansion went hand in hand
with less and less implementation. The more armed conflicts were fought, the
more apparent the difficulties of implementation became. One of the prob-
lems was that the knowledge of humanitarian law was still restricted to a very
small circle of persons. Another was that ensuring respect for humanitarian
law was always more complex in non-international conflicts where non-State
entities were involved. In such situations, one could fear not only ignorance
of the law, but also wilful and open violations of humanitarian law, such as the
killing and expelling of civilians, which could even become the primary aim
of the parties to the conflict. In past decades, efforts were made to conceal
such violations of humanitarian law, but lately they were committed openly.

Account should also be taken of the fact that the rules concerning non-
international armed conflicts left much to be desired, since only one article,
namely, common article 3 of the four Geneva Conventions of 1949, was ap-
plicable in such conflicts, plus Protocol II for the States which were parties
to it. All the rest of the existing hundreds of detailed provisions only applied
in the context of international conflicts. Widespread disregard for humani-
tarian law had induced the Swiss Government, as the Depositary of the
Geneva Conventions and Additional Protocols, to convene in 1993 an inter-
national conference on the protection of the victims of war, which had taken
place in Geneva and had adopted a declaration urging States to make every
effort to improve the situation. The declaration enumerated possible mea-
sures to encourage compliance with humanitarian law. Furthermore, an in-
tergovernmental group of experts convened in January 1995 had elaborated
recommendations on practical measures of implementation to be submitted
to the International Conference of the Red Cross and Red Crescent in
December 1995 for decision.
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Among the measures aimed at ensuring better implementation of hu-

manitarian law, one could distinguish between measures of prevention which
were to be taken in times of peace and measures of repression to be taken in
cases of violation of humanitarian law in an armed conflict. As regards pre-
vention, States had the duty, under the Geneva Conventions and Protocols,

to enact a wide range of laws and regulations for the implementation of these
instruments, including those on penal sanctions, on the use of the emblem,
on medical and other personnel, etc. While there was hardly a State which
had so far fully complied with all its obligations, many States had adopted
legislation on at least some of the more important aspects.

Besides national law-making, dissemination of humanitarian law not
only among military personnel but in the population at large was of partic-
ular importance. This was not an easy task, since States in times of peace
were not eager to concern themselves with the law intended to apply in times
of war only and unrelated to any particular national interests. At the meeting
of government experts held in January 1995, it had been proposed to estab-
lish a reporting system akin to those provided for in human rights treaties
whereby States were obligated to submit to a designated international body
periodical reports on the laws and regulations they had enacted and the dis-
semination steps that they had undertaken. This proposal had not been
favourably received by the majority of the experts and had, in any event, the
drawback of relating to preventive measures only, the impact on State sover-
eignty being thus very limited. The group of experts had recommended that
the International Committee of the Red Cross should strengthen its capacity
to provide advisory services to States in their efforts to implement and dis-
seminate humanitarian law, but offers of such services could not have the
same effects as would have an obligation to submit periodic reports to an
international body.

Another question addressed by the experts concerned the advisability of
developing the law applicable to non-international armed conflicts. The con-
sensus view of the experts had been that the time was not ripe for embarking
on such an exercise and that it was more important to develop the existing
practice and to ascertain the extent to which customary rules had emerged in

the course of the past decades, especially with respect to the conduct of hos-
tilities in non-international conflicts. The experts had recommended that the
International Committee of the Red Cross prepare a report on the latter as-
pect and that new conventional rules be elaborated only with regard to spe-

cific questions such as the prohibition of the use of certain weapons in non-
international, as well as international, armed conflicts.

As regards the measures of repression to be taken in case of violations of
humanitarian law, it was essential that all States prosecute such violations in
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their national courts in accordance with their obligations under the Geneva

Conventions and Protocols and that they cooperate towards the establish-
ment and effective functioning of international criminal tribunals or a future
permanent court. Furthermore, article 1 common to the Geneva Conven-
tions imposed on States a duty to ensure respect for humanitarian law not
only within their own territory but also by other States. In cases of grave
breaches of humanitarian law, States were permitted to take measures short
of the use of force, particularly reprisals, against the responsible State. Expe-
rience showed, however, that States were seldom ready to react in this way to
breaches of humanitarian law by other States, unless their own interests were
at stake. As for the International Committee of the Red Cross, it did not pos-
sess adequate instruments for the repression of violations. The International
Conference of the Red Cross and Red Crescent could also discuss violations
and condemn them, but since it was held every four years only and should
stay away from political disputes, it could hardly be considered a suitable
machinery for ensuring the application of humanitarian law. More promis-
ing in that respect was a proposal of government experts that the Depositary
of the Geneva Conventions and Additional Protocols organize periodic
meetings of the States parties to the Geneva Conventions and to the Proto-
cols to consider general problems regarding the application of humanitarian
law. While such meetings of the States parties would not discuss concrete
cases of violations of humanitarian law, they could nevertheless encourage
compliance with international humanitarian law.

Against this background, the Security Council and the United Nations
Commission on Human Rights appeared to bear the main responsibility for
responding to grave breaches of humanitarian law which, as made clear by
the Council, could constitute a threat to international peace and security and
give rise to the use of force to re-establish order in the respective States and
to bring humanitarian assistance to the victims. As for the Commission on
Human Rights, it could exert considerable pressure on States by investigating
violations of human rights and of humanitarian law in particular States.

A number of participants supported the notion that there was a need to de-
velop rules of humanitarian law applicable to internal conflicts and to im-
pose on all parties to such conflicts an obligation to respect fundamental
humanitarian principles. The question was raised whether from the absence
of an explicit reference to common article 3 of the Geneva Conventions and
Additional Protocol II in the Statute of the International Tribunal for the
Former Yugoslavia and the presence of such a reference in the Statute of the
International Tribunal for Rwanda, one could infer that non-international
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armed conflicts were outside the jurisdiction of the former Tribunal, and
whether this presented a general problem for the development of interna-

tional humanitarian law applicable to non-international armed conflicts. In

response, it was pointed out that the Prosecutor in the recent indictments is-

sued by the Yugoslav Tribunal had taken the position that the jurisdiction of
the Tribunal encompassed both internal and international matters, a position

which was endorsed by the President of the Tribunal. The remark was made,
however, that the jurisdiction ratione temporis of the Yugoslav Tribunal pre-

cluded the Tribunal from dealing with certain more domestic incidents of vi-
olations that occurred before 1 January 1991. It was suggested that the
explicit reference to internal armed conflicts in the Statute of the Tribunal for
Rwanda could only strengthen the position of international tribunals in deal-
ing with other conflict situations which might arise in the future.

The view was also expressed that the legal theory concerning violations
of Additional Protocol II was too restrictive. In this connection, it was noted
that, while the draft statute of an international criminal court prepared by
the International Law Commission excluded violations of Additional Proto-
col II from the jurisdiction ratione materiae of the court on the grounds that
Protocol II did not contain clear provisions regarding grave breaches, the list
of crimes to be included within the jurisdiction of the court contained in the
draft statute was not intended to be exhaustive and, therefore, would not
prejudice, in other cases, the argument that Protocol II defined offencesjure
gentium and could serve as a basis for prosecution in various contexts. It was
noted, however, that the Security Council in the Statute of the Tribunal for
Rwanda had taken a direct and forward-looking approach by stating expli-
citly that violations both of common article 3 and Protocol II would provide

the bases for international criminal responsibility and that, interestingly, no
members of the Council have disagreed.

A number of participants referred to the difficulties involved in the ap-
plication of international humanitarian law. It was pointed out that, while
States had the primary responsibility for ensuring the application of interna-
tional humanitarian law, there were new actors on the scene, such as the

United Nations and its peace-keeping forces, whose role in implementing the
law had gained importance as they were increasingly involved in armed con-

flicts around the world. The question was raised, in particular, of the appli-

cability of international humanitarian law to United Nations forces, since the

Organization was not party to the Geneva Conventions and the Additional
Protocols thereto. There was a view that, as national contingents under the

jurisdiction of the sending States, they were bound by rules of international

humanitarian law regardless of their status as members of United Nations
forces. It was pointed out, however, that, because national contingents oper-



THE EXPANDING HORIZONS OF INTERNATIONAL HUMANITARIAN LAW

ated under United Nations command, their status vis-h-vis the Geneva Con-

ventions and the Additional Protocols was ambiguous. In this context,

reference was made to the ongoing exercise undertaken jointly by the Inter-

national Committee of the Red Cross, the United Nations Office of Legal

Affairs and Department of Peace-keeping Operations to clarify the rules of

international humanitarian law applicable to United Nations forces.

The suggestion was also made that the rules of international humanitar-

ian law applicable to United Nations forces should be clarified by means of

a new protocol. Concern was voiced, however, that this approach could result
in a selective application of the rules which would endanger the unity of in-
ternational humanitarian law as a whole. It was, moreover, noted that the
United Nations had consistently taken the position, duly reflected in the
agreements on status of forces, that its forces were bound by the principles
and spirit of international humanitarian law, a position which established the
responsibility of the United Nations as well as of the sending States for en-
suring observance of the rules of humanitarian law by United Nations forces.
The suggestion was also made that what was not clearly resolved by existing
practice could be dealt with in a special manual.

As regards the crucial role to be played by national courts in the imple-
mentation of international humanitarian law, the view was expressed that po-
litical considerations related in particular to the desirability of bringing
armed conflicts to an end had often been a hampering factor. The proposed
international criminal court could be helpful in this respect, but its character
and functions needed further clarification, for example, with regard to its ju-
risdiction over breaches of the laws and customs of war, its complementarity
to national courts or its relationship with the Security Council.

The point was also made that, as exemplified by the Iraq-Kuwait con-
flict, the prosecution of war crimes and the implementation of humanitarian
law came across many obstacles and that the inability of the international
community to cope with the problem posed the greatest threat not only to
justice but also to the credibility of the system of international humanitarian
law as a whole. The development of an effective international mechanism for
the supervision of the application of humanitarian law at the national level
was considered to be essential, but also very problematic. Regret was voiced
that the proposal referred to earlier for the establishment of a reporting sys-
tem had not met with a favourable response at the 1993 Geneva Conference
and the hope was expressed that Governments, whose determination to work
out concrete measures to ensure that the enforcement of humanitarian law
was decisive, would become more conscious of the problem.

As regards resort to reprisals as a means of enforcing international hu-
manitarian law, the remark was made that it raised very complex problems
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and that Additional Protocol I prohibited reprisals aimed at civilians and ci-
vilian objects.

Many participants stressed that the rules of international humanitarian

law would be more readily complied with if they were simpler and easier to

understand. The need to promote the teaching and dissemination of those
rules was also highlighted.



IV. THIRD-PARTY DISPUTE SETTLEMENT
AT THE TURN OF THE CENTURY:

SOME OLD PROBLEMS REVISITED AND
SOME NEW PROBLEMS NOT FORESEEN

AT THE HAGUE IN 1899/1907, OR IN THE
STATUTES OF THE PERMANENT COURT OF

INTERNATIONAL JUSTICE AND THE
INTERNATIONAL COURT OF JUSTICE*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

SHABTAI ROSENNE*

The Conferences of 1899 and 1907 ushered in the twentieth century and
their work and their influence are still with us. Convened at the initiative of
the Czar of Russia, closely supported by the President of the United States,
the Conferences were dominated by alarm at the oncoming First World War
and had two major purposes. One was to find ways of avoiding war by de-
veloping methods for the pacific settlement of disputes; the other, at that
time related, was to humanize war through the development of humanitar-
ian law so as to spare all belligerents some of the horrors of war in a legal sys-
tem in which war was a legitimate instrument of foreign policy.

The delegations at those conferences were composed of senior diplo-
mats, of senior officers of the land and sea armed forces and senior interna-
tional lawyers. It is clear from reminiscences which have since been published
that there was a lot of quarrelling within delegations between the military
and the civilian elements with compromises being achieved through deals
and set-offs just as is done today in modern conference diplomacy, with the

Round-table discussion held on Tuesday, 14 March 1995.
** Professor and former member of the International Law Commission and of the Commis-

sion on Human Rights, Jerusalem, Israel.
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difference that The Hague Conferences were not confined to one specific

subject but addressed two almost incompatible topics.

The Conventions of 1899 and 1907, which are still in force, outlined
dispute settlement means which, although conceived in the context of a legal
system in which war was a recognized method for the settlement of disputes,
were intended to provide a viable alternative to the use of force as a way of
solving disputes. They attempted to meet an international concern which
had come into prominence both in Europe and on the American continent
during the nineteenth century and reached its apogee in the famous Alabama
arbitration. It should be recalled that encouragement to the development of
international arbitration and, more generally, to the codification of interna-
tional law to buttress the maintenance of international peace increased after
the Franco-Prussian war of 1870, which was closely followed by the estab-
lishment of two organizations still in existence and still very active: the Insti-
tute of International Law and the International Law Association. While the
Institute succeeded in producing, in 1875, the first internationally accepted
code of international arbitration procedure, the attempts which were then
made to establish a compulsory arbitration court failed on two main
grounds: one was the difficulty of agreeing on the composition of a tribunal
that would be generally representative but on which great Power representa-
tion would be assured; the second was the flat refusal of the great Powers to ac-
cept a system in which they could be hauled into court by another dissatisfied
Power-a problem which would arise again in 1899, 1907, 1920 and 1945
and has come to be known as the problem of the "unwilling respondent".

In the framework of the League of Nations, the first difficulty was solved
through a system which has now been taken over in the United Nations-
namely, double election, in the Security Council and in the General Assem-
bly, but no advance could be made in the area of compulsory jurisdiction de-
spite very strong pressures from small Powers, especially from Latin America.

It should be recalled that the Permanent Court of International Justice
was envisaged as having a role in the monitoring and application of the peace
settlement of 1919: two articles in its Statute (Articles 35 and 37) were de-
signed to enable litigation with the defeated Powers at a time when they were
not members of the League of Nations and therefore had no status in relation
to the Permanent Court and those provisions were actually used for that pur-
pose, as illustrated by the Wimbledon case. The reorganization of the world
in 1945 was handled differently: the establishment of the United Nations
and of the International Court of Justice took place while the war was still in
progress and had no relation at all to the peace settlement.

The establishment of the present Court as the principal judicial organ
has certainly enhanced the status of the institution but, with respect to the
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Statute, the San Francisco Conference was conservative. It made no funda-

mental change in the organization and procedure of the Court's predecessor.

The important book published by the President of the Court, Judge Bed-

jaoui, on the control of the legality of the actions of the Security Council

contains a remarkable collection of documents showing carelessness, if not

negligence, on the part of the sponsoring Powers of the San Francisco Con-

ference in facing the central question of the Court's place in the general pat-

tern for the pacific settlement of disputes within a legal system in which the

use of force was virtually outlawed. Although some recent cases have raised

the spectre of a "constitutional crisis" around the mutual relations of the Se-

curity Council and the Court, neither organ has so far shown any inclination
to place itself in a posture of confrontation with the other.

Against this general background, I would now like to make five points.

First, one should bear in mind, in considering the problems outlined
above, that any reform requiring an amendment of the Statute should for the
moment be excluded. However, it might be possible and even desirable, sub-
ject to the required political green light, to convene an official committee of
jurists, similar to the Washington Committee of Jurists of 1945, whose func-
tions would be to review the Statute of the Court and to make recommen-
dations to Governments and to political organs on the basis of preparatory
work to be undertaken through the Secretary-General assisted by indepen-
dent experts and with the involvement of different regional organizations.
This review process would bring out the strength of the political feeling and
the degree of political controversy on any particular matter or suggestion. It
could be conducted bearing in mind the important innovations to be found
in the Statute of the new International Tribunal for the Law of the Sea, espe-
cially as regards intervention and provisional measures of protection.

A second point concerns the problems of access to the Court. What I
have in mind is not access of intergovernmental organizations to the Court's
contentious jurisdiction nor access of private persons, physical or legal, to the
contentious and advisory jurisdiction of the Court. Nor am I thinking of
the possibility of granting non-governmental organizations in a consultative
relationship with the United Nations some right of appearance before
the Court or of access to the advisory competence of intergovernmental
organizations that are not specialized agencies or organs of the United
Nations-an issue which has been raised both by the Secretary-General in
his original "Agenda for Peace" and by the President of the International
Court of Justice in his address to the General Assembly last October. Rather,

I am thinking of the question which arises out of the consistent interpreta-
tion of Article 34 of the Statute as limiting access to the contentious jurisdic-

tion of the Court to independent States. Decolonization and the possibility
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that a population might voluntarily choose a form of semi-independence
with some control over its foreign relations as its style of decolonization places
a large question mark alongside this interpretation. This issue has been faced
for the first time in the participation clause (article 305) of the Montego Bay
Convention. At the time of the adoption of the Statute of the Permanent

Court in 1920 and of the Statute of the present Court in 1945, the interna-
tional status of some of the parties was not unambiguously that of an inde-
pendent State. Mention may be made in the first case of the members of
what was then called the British Empire and in the second case of two of the
constituent republics of the USSR. Is it necessary and is it desirable to per-
petuate the pattern set by the Council of the League of Nations and followed
by the Security Council by which only independent States can become par-
ties to the Statute of the Court? Such a restrictive approach has not prevailed
in the practice of international arbitration since arbitration has been resorted
to from 1919 onwards by semi-independent and even by colonial territories.

A third point relates to the current structure of international litigation
which assumes that the case can take place only between two parties, an ap-
plicant and a respondent. The exceptional procedure of intervention, which
is designed to allow third parties to get into the proceedings, has indeed en-
abled third parties to make their views and interests known to the Court and
to the litigating States but has not enabled them to become directly involved
in the mainline litigation, with the consequence of the judgement being
binding also on them. It should be added that intervention is virtually un-
known in international arbitral procedure and that agreements of arbitration
often exclude the possibility of third-party intervention.

Since 1946, substitutes-inadequate substitutes-have been devised for
possible multiparty disputes: cases have been joined and cases have been
"paired" with unforeseen consequences, not all of which have yet surfaced. In
one recent instance, the President of the Court had to recuse himself in one
of the two "paired" cases because he was a national of one of the litigant
States in the other of the "paired" cases.

The question which requires close examination is whether it is possible
and desirable to conceive of properly structured international litigation in-
volving more than two parties, each with claims against all the others. The
Drafting Committee of the Third Conference on the Law of the Sea tried to
look at this issue in connection with the composition of the conciliation and
arbitration commissions provided for in the Convention but it could not
make headway in the Statute of the International Tribunal for the Law of the
Sea (ITLOS). This is all the more unfortunate as it is in the area of the law
of the sea that the problem has come to the forefront: attempts at interven-

tion in the Libyan continental shelfcases involving overlapping claims to areas
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of continental shelf, or the non-intervention of a third party in the Gulf of

Maine case led to protracted and complicated litigation which could have

been avoided, had it been possible to conceive of properly structured litiga-

tion involving more than two parties. The issue is not limited to maritime

delimitation disputes. The Phosphate Lands in Nauru case, and even more so

the out-of-court settlement, provides another illustration of litigation be-

tween two parties, when in fact others were also involved. The problem is at

present under consideration in the Institute of International Law and con-

troversy has arisen between Judge Schwebel and myself as to the possibility

of introducing procedures of the type envisaged in article 177 of the Treaty

of Rome establishing the European Economic Community1 into interna-

tional practice, probably through an extension of the advisory procedure.

The fourth issue which I wish to raise concerns the relationship between

existing institutions such as the International Court of Justice and newly cre-
ated dispute settlement mechanisms-an issue which has become more
pressing with the entry into force of the Montego Bay Convention and the
establishment of the ITLOS. Many ask why existing institutions could not
be used and point to the risk which a multiplicity of tribunals could pose for
the uniformity of jurisprudence. As far as the law of the sea is concerned, for
the International Court of Justice to perform some of the tasks assigned by
the Convention to its compulsory dispute settlement machinery would re-
quire fundamental changes in the Court's practice and procedure, and prob-
ably also amendments to the Statute. The ITLOS has a residual compulsory
jurisdiction as regards provisional measures of protection and the prompt re-
lease of vessels and its functions in these areas cannot be performed by the
International Court of Justice as things are today. As for the risk to the uni-
formity of jurisprudence, it should be borne in mind that international
courts and international arbitral tribunals have been existing side by side

since 1922 and that there is no serious sign of uniformity of jurisprudence

This article reads as follows:
"The Court of Justice shall be competent to make a preliminary decision con-

ceming:
"(a) The interpretation of this Treaty;
"(b) The validity and interpretation of acts of the institutions of the Commu-

nity; and
"(c) The interpretation of the statutes of any bodies set up by an act of the

Council, where such statutes so provide.
"Where any such question is raised before a court or tribunal of one of the

Member States, such court or tribunal may, if it considers that its judgment de-
pends on a preliminary decision on this question, request the Court of Justice to
give a ruling thereon.

"Where any such question is raised in a case pending before a domestic court
or tribunal from whose decisions no appeal lies under municipal law, such court or
tribunal shall refer the matter to the Court of Justice".
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being harmed in any way. Whenever necessary, diplomatic action has been
taken to undo the effects of judicial decisions which were not accepted by the
international community, a case in point being the Lotus case.

Turning to my fifth point, I wish to recall the famous Latin maxim Narra

mihifacta, narrabo tibijus. It seems clear that one of the assumptions under-
lying the establishment of the Permanent Court and of the present Court,
namely, that, in international litigation, the dispute would usually be on the
relevance or the weight of facts rather than on what the facts are has not been
borne out of experience. The very first contentious case that came before the
Court, the Corfu Channel case, raised serious issues of fact which the Court
was unable to resolve solely on the basis of the evidence before it so that it
had to resort to the assistance of a committee of experts. There have been
other cases in which the facts have been contested and even contradicted, fol-
lowing intensive questioning of witnesses from the bench but, since the party
concerned was not appearing in that phase of the case, the Court based its
findings of fact partly on the procedural ground that the witnesses had not
been cross-examined and that the party adversely affected must take the con-
sequences of its own non-participation in the case. One is thus led to the
conclusion that the Court is not structured as a fact-finding organ: it is only
concerned with establishing the facts that it finds necessary for its decision,
it has never made use of its power to appoint assessors, it has sparingly used
its power to appoint experts, it is not protected by any law of perjury from
false witnesses and it has none of the powers of an internal court to obtain
evidence through letters rogatory nor powers of subpoena. It may be recalled
in this context that, in 1939, the Harvard Law School completed a project
on international judicial assistance which contained some long articles on as-
sistance to international tribunals.

B. SUMMARY OF THE DISCUSSION

Mr. Jonkman,* explaining the reasons behind the efforts undertaken during
the last few years toward the revitalization and modernization of the Perma-
nent Court of Arbitration, recalled that the establishment of the Court in
1899 had given expression to the then completely novel idea that, in case of
failure of the diplomatic process, war was not the only alternative left to the
parties to a dispute and that arbitration and mediation-to which concilia-
tion was added at a later stage-could also be resorted to as ways of solving

disputes.

* Secretary-General, International Bureau of the Permanent Court of Arbitration, The
Hague, Netherlands.
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The Permanent Court was at first quite popular and scores of treaties

provided for its involvement in the settlement of disputes. But the hopes

which had been placed in arbitration as an instrument for the prevention of

conflicts were crushed by the First and then the Second World Wars. Two other

developments contributed to the slowing down of the activity of the Perma-

nent Court: first, the creation of the Permanent Court of International Jus-

tice backed by the League of Nations-later replaced by the International

Court of Justice backed by the United Nations-and second, the commer-

cialization of arbitration, conciliation and fact-finding (which, incidentally,

had the effect of rendering the procedures in question expensive and slow).

On the other hand, the Permanent Court greatly benefited from the es-

tablishment in 1981 of the very important Iran-United States Claims Tribu-
nal, which originally had its seat in the Peace Palace. It also received a new
impetus from the United States-United Kingdom Arbitration concerning
Heathrow Airport user charges and from the UNCITRAL Arbitration Rules
which confer on the Secretary-General of the Permanent Court a role in the
appointment of members of arbitral tribunals.

As for the future, the goals were, on the one hand, to increase awareness
of the PCA system and promote confidence in its handling of arbitration,
conciliation, mediation and inquiry procedures and, second, to modernize the
Court's contribution to international thinking on the settlement of disputes.

As regards the first goal, the Permanent Court had improved its facilities
in the Peace Palace and adopted new rules of procedure for State/State and
State/non-State disputes. It was offering possibilities of arbitration under its
aegis outside The Hague and had established a Financial Assistance Fund to
enable developing countries to meet, in whole or in part, the costs involved
in arbitration. The idea was to bring about a system which, while being cost-
efficient, would offer both the advantages of institutional arbitration (in par-
ticular, the guarantee of obtaining an award) and the advantages of non-

institutional arbitration (including flexibility and party-autonomy). As a
result of these efforts, more and more "guest" tribunals came to the Peace
Palace to take advantage of the facilities and administrative support of the
Permanent Court. The number of requests for assistance under the UNCITRAL

Arbitration Rules now averaged 8 to 10 per year.

With respect to the second goal, there was a need to reflect on the in-
creasing delays and costs involved in arbitration and even mediation and
conciliation. The Permanent Court of Arbitration could play a useful role in
this respect in particular in the framework of its Administrative Council,
which met twice a year, and of its Steering Committee which was mandated

to make recommendations on whether to revise the 1907 Convention. Possible
activities for the future included the elaboration of new rules for arbitration
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between international organizations, the adoption of new rules on concilia-
tion, the modernization of the rules for inquiry and the strengthening of the
cooperation involving the Permanent Court and the United Nations not
only in the interest of the Court, which had everything to gain from the
backing of an important organization, but also in the interest of the United
Nations for the implementation of Article 33 of its Charter and to supple-
ment the activities of the International Court of Justice.

In conclusion, Mr. Jonkman stressed the positive features of the Per-
manent Court as an intergovernmental non-profit institution with a long-
standing relationship with the United Nations, which offered highly devel-
oped facilities and whose new dynamism States and non-State entities should
take advantage of to promote the rule of law.

Replying to remarks on the appropriateness of relying on a Committee
of Jurists to solve the problems encountered in the functioning of the Inter-
national Court of Justice, the Moderator recalled that the ground for the
meeting of the Washington Committee of Jurists had been prepared in the
framework of two informal intergovernmental forums, the Informal Inter-
allied Committee, convened under the auspices of the British Government
in 1943, whose report was published in the 1945 volume of the American
Journal of International Law, and the Inter-American Committee of Jurists,
which met in the early 194 0s and continued until 1945 and whose report
was published in the American Journal of International Law in 1944. As he
had stated in his presentation, a number of prerequisites would have to be
met for the work of a Committee of Jurists to be meaningful and likely to
receive the required number of ratifications.

Professor Holtzmann* observed that the drafters of the 1899 and 1907
Conventions foresaw that problems would arise and therefore created a re-
markably flexible mechanism which had enabled the Permanent Court of Ar-
bitration to meet the changing needs of the time. Unlike the International
Court of Justice whose Statute could only be amended through a tremen-
dously difficult and complex process, the Permanent Court could deal with
most of the problems it encountered in a very simple fashion. Its Admini-
strative Council, consisting of Ambassadors resident at The Hague, could be
convened on three weeks' notice or less. Its Steering Committee also operated
in a very flexible way. Mention could be made in this context of the elabora-
tion in 1962 of rules for arbitrating disputes between a State and a non-State

* Former Judge, Islamic Republic of Iran-United States Claims Tribunal, New York, NY,
United States of America.
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party (which had since then been modernized) and of the possibility of con-

vening arbitral tribunals consisting of persons who were not members of the

national groups. Such adjustments had been made without resorting to the

cumbersome mechanism of a diplomatic conference.
The new rules for arbitrating disputes between two States allowed for in-

tervention if the parties agreed to it in a future dispute clause or once the dis-
pute had arisen. Those rules also addressed-as did the rules for arbitrating
disputes between States and non-States parties-the question of interim
measures of protection: unless the parties otherwise agreed, the arbitral tri-
bunal could, at the request of any of them, take any interim measures it
deemed necessary to protect the respective rights of either party. As for inter-
national organizations, the flexibility that permitted the Permanent Court
of Arbitration to reach out and deal with cases of arbitrating disputes be-
tween a State and a non-State party, permitted the creation of rules for deal-
ing with disputes involving international organizations. The question of
perjury could be covered by agreements between the parties made in advance
or in connection with the submission of the dispute. The two sets of rules
were quite satisfactory on such things as discovery, drawing adverse inferenc-
es from failure to produce documents requested by the Arbitral Tribunal,
witnesses, experts, etc. They were well adapted to a fact-finding tribunal.

Commenting on the Moderator's reference to article 177 of the European
Community Treaty, Professor Bernhardt* pointed out that, under the provi-
sion in question, the Court of the European Community did not give advi-
sory opinions: it decided certain preliminary questions with binding force
for the national court which had submitted the questions. Whether it would
be useful to give the International Court of Justice competence to make non-
binding pronouncements in this area was open to question.

On the possible reform of the Statute of the International Court of Jus-
tice, he pointed out that, while exchanges of views on the matter among
specialists were worthwhile, much would depend on the extent of relevant
treaty commitments. Being bound by a minimum of such commitments, the
European Court of Human Rights was able to adapt its practice to evolving
needs and make very far-reaching reforms. An example was the 1993 amend-
ment of rule 51 of the Rules of Court. The original text provided that, when
a case pending before a Chamber raised one or more serious questions affect-
ing the interpretation of the European Convention on Human Rights, the
Chamber could relinquish jurisdiction in favour of the plenary court. This
procedure had proved too cumbersome and rule 51 had therefore been
amended to the effect of substituting a Grand Chamber for the plenary court

'Vice-President, European Court of Human Rights, Council of Europe, Strasbourg, France.
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as the forum in favour of which a Chamber could relinquish jurisdiction.
The question thus arose whether it was better to regulate such matters in a
formal treaty-which would make adaptations to evolving needs more diffi-
cult-or to leave a wider measure of autonomy to the Court.

Professor Treves* pointed out that a growing number of disputes
involved more than two parties and that, in developing judicial or arbitral
institutions, due account should be taken of this trend towards multilateral-
ization, rooted in particular in the concept of erga omnes obligations and the
consequential universalization of the status of injured State.

Professor Pellet** observed that the rules of the Conference on Security
and Cooperation in Europe (CSCE) Court of conciliation and arbitration,
which was to meet for the first time the following month, had been elaborat-
ed in a complex framework of expert meetings and official and semi-official
meetings. Attempts to give access to the Court to individuals and non-State
entities had come across vigorous opposition and reforming the World Court
along such lines would be truly revolutionary.

The Stockholm Convention envisaged the possibility that conciliation
commissions or arbitral tribunals might have to deal with multilateral dis-
putes and provided a painstakingly negotiated and, on the whole, satisfactory
answer to the politically sensitive issue of the relationship between available
settlement mechanisms.

On the question of fact-finding, he felt that, in the Military and Para-
military Activities in and against Nicaragua case, there had been cross-exami-
nation from the bench in an effort to make up for the absence of one of the
parties and he was not sure that cross-examination of witnesses in interna-
tional proceedings was to be encouraged.

After observing that the distinction between fact-finding and fact-
interpretation was not easy to make, he pointed out that resort to experts did
not call for any reform of the Court. He, on the other hand, saw a need for
the Court to alter its methods of work lest litigants might get discouraged by
the slowness of the proceedings.

Mr. Arguello G6mez*** agreed with Professor Pellet that there was ex-
tensive cross-examination from the bench in the Military and Paramilitary
Activities in and against Nicaragua case, even though all the relevant facts

* Professor of International Law, University of Milan, Milan, Italy.
** Professor of International Law at Paris-X University, Paris, France; member of the Interna-

tional Law Commission.
*** Ambassador of Nicaragua to the Netherlands, The Nague, Netherlands.
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were undisputed. He added that the long separate opinion appended to the

Judgment of the Court had been published immediately, while the memorial

and other documents were published 10 years later. With reference to third-
party intervention, he stressed that intervention before a chamber of the

Court posed special and complex problems.

Professor Szafarz* felt that the Security Council should be empowered
to mandatorily direct disputes which were likely to endanger the mainte-
nance of international peace and security to the International Court of Jus-
tice. She mentioned in this context the institution of directed conciliation
adopted in the CSCE in 1992. Another area worthy to be explored in en-
deavouring to develop the law concerning the Court related to the obliga-
tions of States parties to treaties providing for the jurisdiction of the Court
which were not at the same time parties to the Court's Statute. While Article
35, paragraph 2, of the Statute provided for the right of States not bound by
the Statute to appear before the Court, the question arose of the exact mean-
ing of the phrase "subject to the special provisions contained in treaties in
force". Was it clear enough from the traditional judicial clause included in
treaties that States which were not bound by the Court's Statute were never-
theless obliged to accept the Court's procedure and Judgment when sued by
the other party to the treaty? If the answer was in the negative, then the spell-
ing out of such obligations in future judicial clauses would serve a useful pur-
pose, although on a limited scale, since almost all States were parties to the
Statute of the Court.

A further question was whether the Court's Statute should regulate the
conditions under which declarations of acceptance of the compulsory jurisdic-
tion of the Court made for indefinite time could be modified or terminated.

Finally, consideration should be given to the possibility of broadening
the competence of the Court by allowing it to answer legal queries put by
States parties to the Statute as regards, for instance, the existence and binding
force and/or the content and interpretation of at least certain norms of inter-
national law including general international law norms and customary
norms, on the understanding that States parties to the Statute could submit
comments on the queries. The procedure of legal queries and the resulting
International Court of Justice opinions could be very useful as a means of
settling international disputes, particularly as it could be expected that States
generally reluctant to accept judicial settlement and the compulsory jurisdic-
tion of the Court would be less wary of submitting legal queries to the Court.

* Head of the Group on International Law, Institute of Law Studies of the Polish Academy of
Sciences, Warsaw, Poland.
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Dr. Al Nauimi* pointed out that it was difficult to reconcile Article 59
of the Statute (which characterized the Court's decisions as binding) with
Article 94, paragraph 2, of the Charter which left it to the Security Council,
where the veto applied, to take action in case of non-compliance by one of
the parties with a decision of the Court.

Mr. Torres-Bernairdez,** after pointing out that the Permanent Court of
Arbitration and the International Court of Justice, far from being rivals,
played complementary roles in the peaceful settlement of disputes, observed
that all dispute settlement procedures deserved to be promoted as each of-
fered advantages depending on the nature of the case and the wishes of
States.

The reason why States tended to favour ad hoc arbitration over institu-
tionalized arbitration of the type offered by the Permanent Court of Arbitra-
tion was to be found in the psychological attitude of legal advisers who were
inclined to retain control over third-party proceedings to the maximum ex-
tent possible.

On the possibility of improving the functioning of the Court, he cau-
tioned against change for the sake of change and warned that reforms should
only be introduced where and when needed and through the right proce-
dures. In his opinion, the only problematic aspect in the functioning of the
Court was the issue of jurisdiction, but on this point States were not ready
to change and there was otherwise no need for institutional reform.

The implementation of procedural articles on enquiry and gathering of
evidence sometimes came across the obstacle of territorial sovereignty. He
stressed in this connection that a State party to proceedings before the Court
was under an obligation to present the Court with all the relevant informa-
tion, including by way of visits to its territory, consultations of its archives,
etc., failing which the State concerned was morally barred from complaining
that the Court had relied on inaccurate information.

In conclusion, he called for objectivity in assessing the merits of individ-
ual Judgments of the Court, irrespective of the size, power or status of the
States concerned.

Dr. Rao*** stressed that the first requirement for judicial settlement or
arbitration to be acceptable and successful was that the law to be applied was

* Minister, Legal Adviser to the Heir Apparent and the Minister of Defence of Qatar, Doha,

Qatar.
** Judge Ad Hoc of the International Court of Justice, The Hague, Netherlands.

*** Joint Secretary, Legal and Treaties Division, Ministry of External Affairs of India, New
Delhi, India; member of the Law Commission.
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understood and could be subscribed to by the parties. Customary law, as it

had evolved, often ran into contention before the Court because of the

changing nature of society, the increase in the number of States, the diversity

of the circumstances in which States came into existence and the unsetding

problems to be confronted each time a new set of States became part of the

international community. The real problem did not lie in the interpretation
or application of the law-which was a normal function of the judiciary and
naturally involved a certain amount of development of the law-but in the
substitution of a totally new set of understandings to which the parties them-
selves did not subscribe. There was a considerable difference between, as
Lauterpacht put it, judicial interpretation and judicial innovation.

On the question of access to the Court, it should be recalled that States,
having the highest sense of responsibility to a territory, a people and a set of
resources, were still the main players in the international society and could
not reasonably be expected to accept to be challenged by other players such
as non-governmental organizations in a court of law. Care should also be
taken not to overburden the Court through procedural devices to the point
of making international litigation ineffective.

Finally, as long as judicial settlement or arbitration rested on consent
and on the joint identification of a set of questions to be presented to the
Court, the subsidiary question of fact-finding was not that problematic. The
few cases involving claims of genocide in which the Court might not
have had the relevant facts readily in front of it pertained to the realm of
criminal law. Generally speaking, the Statute, as presently drafted, did not al-
low the Court to go into the type of fact-finding, including hearing and
cross-examination of witnesses, which was a feature of criminal law justice
but was quite alien to international litigation.

Mr. Lee- felt it useful to analyse the reasons why States were reluctant
to make use of the numerous dispute settlement procedures developed over
the years and to find ways of encouraging States to resort to such procedures.
He noted with satisfaction that the Permanent Court of Arbitration endeav-
oured to provide technical assistance to potential litigants and recalled in this
context that, in 1989, a trust fund had been established in the framework of
the United Nations to make it easier for developing countries to go to the
Court.

* Principal Officer, Office of the Legal Counsel, Office of Legal Affairs, United Nations
Secretariat.
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In his concluding remarks, the Moderator noted that there was one pro-
vision in the Charter which might prevent States wishing to go to the Court
from doing so, namely, Article 102, paragraph 2, under which no party to an
unregistered treaty could invoke that treaty before any organ of the United
Nations. He further stressed that, faithful to the traditional motto of diplo-
macy-"toujours n6gocier"-egal advisers to Governments were unlikely to
recommend resort to a third party for dispute settlement until absolutely
every avenue of negotiation had been exhausted. Arbitration or judicial set-
tlement could, however, become a political necessity whenever-and he had
specific examples in mind-the dispute got so twisted up with domestic
politics that the only way to untie the knot was to let some third party do it.
The effort made by the Permanent Court of Arbitration to update its meth-
ods should also be made by the Court lest it might be left behind as a result
of the slowness of its proceedings. Anyone interested in strengthening the
Court and its role should beware of complacency and undue optimism.
Whereas the Statute of the Permanent Court had been examined closely 20
years after it was drafted, the Statute of the present Court had not been seri-
ously scrutinized in the 50 years since its entry into force and it was high time
to subject it to a very thorough, professional, technical and political re-
examination.



V. INTERNATIONAL LAW IN THE FIELD
OF SUSTAINABLE DEVELOPMENT:

INTEGRATING DEVELOPMENT,

ENVIRONMENT AND HUMAN RIGHTS*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

PHILIPPE SANDS**

"States and people shall cooperate in good
faith and in a spirit ofpartnership ...

in the further development of international
law in the field of sustainable development. "

- Principle 27, Rio Declaration on Environ-
ment and Development, June 1992

In June 1992, 176 States and the European Community (EC), meeting at
the United Nations Conference on Environment and Development
(UNCED), adopted the Rio Declaration on Environment and Develop-
ment 1 and two other non-binding instruments: Agenda 212 and a Statement
of Forest Principles (Forest Principles). 3 A substantial majority of them also
signed the two conventions which were opened for signature at UNCED: on

Report of the United Nations Conference on Environment and Development, Rio dejaneiro,

3-14June 1992 (UNCED Report), vol. I: Resolutions Adopted by the Conference (United Nations
publication, Sales No. E.93.I.8 and corrigenda), resolution 1, annex I; International Legal Mate-
rias, vol. 31 (1992), p. 874.

2 UNCED Report, vol. I, resolution 1, annex II.
3 Non-legally Binding Authoritative Statement of Principles for a Global Consensus on the

Management, Conservation and Sustainable Development of All Types of Forests, UNCED Re-
port, vol. I, resolution 1, annex III.

= Round-table discussion held on Tuesday, 14 March 1995.
** Barrister; Lecturer in Law, School of Oriental and African Studies, University of London,

London, United Kingdom of Great Britain and Northern Ireland; Legal Director, Foundation for
International Environmental Law and Development.
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Biological Diversity (Biodiversity Convention or BC) 4 and on Climate
Change (Climate Change Convention or CCC). 5

Drawing on earlier political, socio-economic, scientific and legal devel-
opments, these UNCED instruments affirm the place of "sustainable devel-
opment" in international law.6 They also provide some guidance on the
concept's meaning and implications, both generally and in relation to specif-
ic issues. This affirmation is reflected in other international legal instruments
addressing broader economic issues which were adopted shortly prior to
UNCED and in its aftermath. The concept of "sustainable development" has
been endorsed by regional arrangements in North America7 and EC,8 and by
the Uruguay Round of GATT amendments. 9 It is also reflected in a limited,

4 International LegalMaterials, vol. 31 (1992), p. 822.
1 Ibid., p. 849.
6 Agenda 21 contributes to confusion by variously referring to national or international

law (or treaties or agreements) "on sustainable development" (paras. 8.25: 39.1 (a), (c) and (e) and
39.3(b), "concerning sustainable development" (para. 39.1(f)); "in relation to sustainable devel-
opment" (paras. 8.21, 39.8, 39.9); "in the field of environment and development" (paras. 8.15
and 8.20); "in the field of environment and sustainable development" (paras. 8.17 and 8.26).
(Emphasis added)

7 See, e.g., Preamble to the North American Agreement on Environmental Cooperation,
recognizing the "essential role of cooperation in ... achieving sustainable development", Inter-
national Legal Materials, vol. 32 (1993), p. 1480.

8 Amendments to the objectives of the EEC were adopted shortly before UNCED to re-
flect the EC's revised task of promoting "a harmonious and balanced development of economic
activities, sustainable and non-inflationary growth reflecting the environment": Treaty on Euro-
pean Union, Maastricht, 7 February 1992, Official Journal, 1992, C 191 (29 July 1992), p. 1,
art. G(2) (amending art. 2 of the EEC Treaty). See also the Agreement on the European Econom-
ic Area, invoking the principle of"sustainable development", Official Journal, 1994, L (3 Janu-
ary 1994), p. 3 (Preamble).

9 See, e.g., the Preamble to the Agreement Establishing the World Trade Organization
(WTO) which emerged from the Uruguay Round of the GATT Multilateral Trade Negotiations,
recognizing that relations in the field of trade and economic endeavour should be conducted "in
accordance with the objective of sustainable development", International LegalMaterials, vol. 33
(1994), p. 1.
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but growing, international legal literature,1 0 and its implications for domes-
tic law reform and national policy are also being considered.1 1

The issue of "sustainable development" in its legal context is also arising
with increasing frequency in international disputes. Hungary and Slovakia
have both invoked the concept in support of their competing arguments in
the case currently before the International Court of Justice concerning the
Danube Dam (case concerning the Gabcikovo/Nagymaros Project), and Can-
ada and Spain will no doubt consider its meaning and application in relation
to the dispute over turbot/Greenland halibut fisheries in the North Atlantic.

As an international legal concept, "sustainable development" remains in
an early stage of development. Thus, although references to "sustainable de-
velopment" and international law abound in Agenda 21, none of the formu-
lations apparently follow that endorsed by Principle 27 ("international law in
the field of sustainable development"), and there remain occasional refer-
ences to "international environmental law". 12 Whether the variable termi-
nology arises by accident or design is unclear. Anecdotal evidence suggests
that the head of the Brazilian delegation persuaded Working Group III of
UNCED's Preparatory Committee to replace every reference in Agenda 21
to "international environmental law" with the term "international law in the
field of sustainable development". 13

10 See generally P. Birnie and A. Boyle, International Law and the Environment ("Birnie and
Boyle") (1992), pp. 3-6, 122-4, and P. Sands, Principles of International Environmental Law
("Sands") (1995), pp. 1314, 198-208. See also R. D. Munro andJ. G. Lammers (eds.), Environ-
mental Protection and Sustainable Development: Legal Principles of Recommendations (1987); G.
Handl, "Environmental Security and Global Change: The Challenge to International Law", Year-
book ofInternationalEnvironmentalLauw 1 (1990), p. 3, at pp. 24-8; Shimizu, "Legal Principles
and Recommendations on Environmental Protection and Sustainable Development", Nippon
Seikyo Kenkvusho-Kiyo, 14 (1990), p. 13; P S. Elder, "Sustainability', McGill Law Journal, 36
(1991), p. 832; Hunt, Bobeff and Palmer, "Legal Issues Arising from the Principle of Sustainable
Development", Journal of Environment and Natural Resources Law (1991), p. 19 3; L. Kimball,
"Towards Global Environmental Management: The Institutional Setting", Yearbook of Interna-
tional Environmental Law, 3 (1992), p. 18; A. Kiss and S. Doumbe-Bille, "La Conference des Na-
tions Unies sur l'environnement et le ddveloppement", Annuairefranfais de droit international, 38
(1992), p. 823; P Sands, "UNCED and the Development of International Environmental Law",
Yearbook ofInternational Environmental Law, 3 (1992), p. 3; "Lessons Learned from UNCED",

Proceedings of the American Society of International Law, 1993, p. 508; Foundation for Interna-
tional Environmental Law and Development, "Report of a Consultation on Sustainable Devel-
opment: The Challenge to International Law" ("Field Report"), Review of European Community
and International EnvironmentalLaw, 3 (1994), p. 1; U. Beyerlin, "Rio Konferenz 1992; Beginn
einer neuen globalen Umweltrechtsordnung", Festschriftfrr ausldndisches offentliches Recht und
Volkerrecht, 44 (1994) p. 148.

11 See, e.g., Canadian Bar Association, Committee Report, Sustainable Development in
Canada: Options for Law Reform (1990); Sustainable Development: the United Kingdom Strategy
(Cm 2426, 1994).

12 See, e.g., loc. cit. above (note 2), para. 39.2.
13 The Brazilian diplomat, Pedro Motta Pinto Coelbo, apparently remarked that this

change would "keep you lawyers busy well into the twenty-first century"; see P Sands, op. cit.
above (note 10), P. 17.
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UNCED was an ambitious exercise, and it is too early to know whether
it can succeed in its objectives of halting environmental degradation, allevi-
ating poverty, and redistributing resources on a more equitable basis. It was
remarkable in achieving a consensus between States with markedly different
social, economic, political and legal priorities and expectations. No State
broke with consensus on the three non-binding instruments. Both Conven-
tions drew broad support; they were signed by more than 150 States and EC
at Rio, entered into force within two years of their adoption, and have led
many developed States to develop action plans to curb future emissions of
carbon dioxide and other greenhouse gases. 14 Institutional commitments

given in Agenda 21 were generally implemented; the Commission on Sus-
tainable Development (CSD) was established, the Global Environment Fa-
cility (GEF) was restructured, a Convention on Drought and Desertification
was adopted in June 1994, and conferences were convened on straddling
stocks and on the sustainable development of small island States.15 And by
the end of 1993, more than 70 States were reported to have designated insti-
tutions to oversee implementation of Agenda 21.16

Recalling the Brundtland report's view that "international law is being
rapidly outdistanced by the accelerating pace and expanding scale of impacts
on the ecological basis of development",17 it is appropriate to consider the
general context of UNCED's contribution to international law and institu-
tions by reference to three aspects; its implications for general international
law, the emergence of "international law in the field of sustainable develop-
ment", and the impact on existing specialized areas of international law, no-
tably international environmental law and international economic law. It is
in this context that the Round Table addressed those many pertinent issues
which remain, and no doubt will remain for some considerable time, out-
standing.

UNCED and International Law

The UNCED process, including the convention negotiations, presented sig-
nificant challenges to international law and institutions. These arose from

14 The Biodiversity Convention came into force on 29 December 1993 after ratification

by 30 States; the Climate Change Convention entered into force on 21 March 1994 following
ratification by 50 States. By 1 September 1994, the Conventions had been ratified by 84 and 91
States, respectively.

5 Global Conference on the Sustainable Development of Small Island Developing States,
Bridgetown, Barbados, 25 April-6 May 1994, United Nations document A/CONE167/4.

16 Natural Resources Defense Council, One Year after Rio: Keeping the Earth Summit, A
Count by Country Report (1993).

1 Report of the World Commission on Environmental Development, Our Common Fu-
ture (1987), pp. 21 and 22.
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the explosion in the number of States participating in the negotiation pro-

cesses, and from the broad range of interests which they brought to the

negotiating table. Although the cold war came to an end during prepara-

tions for UNCED, other conflicts emerged, largely between developed and

developing countries, but also amongst developed countries and developing

countries. Several broad conclusions can be drawn. The central role of inter-

national law and institutions in addressing these challenges and differences

has been confirmed. This occurs as the range of issues to be addressed by the

international legal order has been extended, as ever more issues are interna-

tionalized. Moreover, the demands on the international legal order have in-
creased as the issues addressed become increasingly complex, largely as a

result of technological developments and the realization that States are eco-
nomically and ecologically interdependent.

Irrespective of one's views as to the merits of the five UNCED instru-
ments, the fact that they could all be negotiated and adopted in a relatively
short period of time indicates the extent to which the existing international
legal order, in particular the United Nations system, is able to function. At
this point, there is no indication that the traditional approach to public in-
ternational law is considered by States to be inadequate and in need of radical
overhaul. Thus, although it has been suggested that the pursuit of "interna-
tional law in the field of sustainable development" would tend to lead to rad-
ical transformation in international relations, 18 the UNCED process
indicated that States are not prepared to set in motion a radical transforma-
tion of the international legal order. "International law in the field of sustain-
able development" points to a body of principles and rules drawn from
traditional approaches, evolutionary rather than revolutionary, contributing
incrementally to the law and legal process. 19

The Emergence of "International Law in the Field of Sustainable
Development"

In calling for the "further development" of "international law in the field of
sustainable development", Principle 27 of the Rio Declaration suggests that
such law already exists. Certainly the concept of "sustainable development"

is now established in international law, even if its meaning and effect are un-
certain. It is a legal term which refers to processes, principles and objectives,
as well as to a large body of international agreements on environment, eco-

18 Kiss and Doumbe-Bille, loc. cit. above (note 10), p. 841.
19 See generally P Sands, "International Law in the Field of Sustainable Development",

1994British Yearbook oflnternationalLaw, 303, at pp. 336-347 (identifying general principles in
the field).



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

nomics and civil and political rights. 20 Sustainable development allows a

broad range of interpretations, with the objective of integration at various

levels: North and South; national and international; economic, environmen-
tal and social.

"International law in the field of sustainable development" describes a

broad umbrella accommodating the specialized fields of international law
which aim at promoting economic development, environmental protection
and respect for civil and political rights. It is not an independent and free-

standing body of principles and rules, and it is still very much emerging and
in need of application to specific circumstances and facts. As such, it is not

coherent or comprehensive, nor is it free from ambiguity or inconsistency. As
indicated in an article to appear in the 1994 British Yearbook of International

Law,2 1 the principles and rules which "international law in the field of sus-
tainable development" accommodates generally pre-date UNCED. The sig-
nificance of the UNCED process is not that it has given rise to new
principles, rules or institutional arrangements. Rather, it endorses on behalf
of the whole of the international community (States, international institu-
tions, non-governmental actors) an approach requiring existing principles,

rules and institutional arrangements to be treated in an integrated manner.

The Impact of UNCED on Other Specialized Areas of Public
International Law

UNCED will have significant implications for the development of existing
specialized areas of international law, particularly those relating to environ-
mental protection and economic development, including trade and the ac-
tivities of the multilateral development banks.

Much of the impetus for UNCED came from those wanting to develop
further the rules of international environmental law, including States and
environmental groups based in the developed countries. Thus, resolution
44/228, adopted by the General Assembly of the United Nations on 22 De-

cember 1989, reflects the environment as a dominant theme, and one would
have expected that UNCED would reinforce the growing place of environ-
mental protection rules in the international legal order. After UNCED, this

seems to be the dominant view,2 2 although it has been suggested that the de-
cline of international environmental law might now have begun since the new

20 See Field Report, loc. cit. above (note 10), at pp. 15-16; also Kiss and Doumbe-Bille,
loc. cit. above (note 10), p. 841, describing "sustainable development" as "une notion fonc-
tionelle". See also P. Sands, supra note 19.

21 P. Sands, supra note 19, at Part III.
22 Kiss and Doumbe-Bille, loc. cit. above (note 10), p. 838; P Sands, op. cit. above (note

10), p. 16.
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ideology of sustainable development undermines the autonomy of environ-

mental law as a body of rules and standards designed to restrain and prevent

the environmentally destructive effects of certain kinds of economic activity.23

The latter view seems too pessimistic. UNCED has contributed two

new conventions which are primarily concerned with the protection and
conservation of natural resources, and Agenda 21 is most detailed and precise
when it addresses environmental obligations. To the extent that customary
law has been developed, it is in the field of environmental protection and
drawing upon principles previously enunciated in international environmen-
tal agreements (such as Principle 21/Principle 2 of the Stockholm Declara-
tion, precaution, access to environmental information, etc.). If anything,
UNCED signals an end to the marginalization of international environmen-
tal law, which has not been merely subsumed into "international law in the
field of sustainable development". Most of the international environmental
agreements adopted in the past two decades have failed to halt the environ-
mental degradation they were intended to address. They failed to provide the
financial and other resources necessary to implement the obligations they es-
tablished, and they almost wholly failed to recognize and address the under-
lying economic and social reasons causing the environmental degradation. In
adopting an integrated approach to environmental and developmental con-
cerns, there is at least a chance that the root causes of environmental degra-
dation can be attacked. In the context of a system of international law and
institutions which is generally weighted towards advancing short-term
economic goals over longer-term social and environmental needs, the partic-
ipation of treasury and commerce departments in the development of inter-
national environmental standards marks a minimum first step toward the
goal of enhancing these standards.

The impact of integrating environmental and social concerns into inter-
national economic law is potentially even more significant. The introduction
of provisions on environment and sustainable development in the treaties es-
tablishing the European Bank for Reconstruction and Development, EC,
and the North American Free Trade Agreement (NAFTA) and the World
Trade Organization (which will replace GATT) provides a basis for constru-
ing economic obligations in accordance with broader international legal ob-
ligations. This, of course, is the approach resisted by the first GATT dispute
settlement panel in the tuna dispute between Mexico and the United States
in 1991.24 Although a second panel reached the same conclusion in 1994, It

23 M. Pallemaerts, "International Environmental Law from Stockholm to Rio: Back to the

Future", Review ofEuropean Community and International Environmental Law, 1 (1992), p. 245
at p. 264.

24 United States-Restrictions on Imports of Tuna, Report of the GATT Panel (16 August

19 9 1), International Legal Materials, vol. 30 (1991), p. 1594.
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did so on the basis of an approach which recognized the international com-
munity's support for the concept of "sustainable development" and the place
of the GATT rules in the context of broader public international law rules. 25

The emergence of "international law in the field of sustainable development"
could herald the disappearance of the self-contained and compartmentalized
worlds of environmental and economic law. The "dilution des fronti~res tra-
ditionelles entre les disciplines concern~es" 2 6 is a welcome introduction to a
potentially more integrated and comprehensive approach to addressing cur-
rent and future needs.

B. SUMMARY OF THE DISCUSSION

In the context of this general overview, the Round Table addressed some crit-
ical issues. The discussion focused around five questions identified by the
Moderator as raising recurring themes and issues. These were not intended
to be exhaustive, but rather illustrated some of the issues which the interna-
tional community would need to address as it defined, developed and ap-
plied international law in the field of sustainable development.

Is "sustainable development" a term of art in international law? Can we
determine what it means, and whether it is an objective, or a process,
or a principle, or a means of masking conflict between various tensions
(North/South, national/international, development/environment), or all
of these?

One point on which participants could agree was that there was no generally
accepted understanding of the meaning or consequences of the term "sus-
tainable development" in international law. The term was still at an early
stage of development, surrounded by a degree of uncertainty and ambiguity.
It had a variety of definitions, was still evolving, and needed to be understood
contextually.

For some participants, the definition of sustainable development was
likely to remain wide open for some time, and might even be purposely am-
biguous. To the extent that a term of art was a term for which there was a

25 United States-Restrictions on Imports of Tuna, Report of the GATT Panel (20 May

1994), International Legal Materials, vol. 33 (1994), p. 839, at para. 5.42 (the Panel "noted that
the objective of sustainable development, which includes the protection and preservation of the
environment, has been widely recognized by the contracting parties to the General Agreement").
See also paras. 5.19 and 5.10, relying on the 1969 Vienna Convention on the Law of Treaties to
interpret GATT

26 Kiss and Doumbe-Bille, loc. cit. above (note 10), p. 842.
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broadly agreed meaning, the view was expressed that sustainable develop-

ment could not yet be considered a term of art in international law.

For other participants, the essential meaning or focus of the concept was

clearer. For some the term connoted essentially environmental objectives, but

for others it suggested a particular approach to international economic af-

fairs. Under either approach, it reflected a compromise between developed

and developing countries.
The ambiguity of the term was not universally criticized. It was pointed

out that in some ways sustainable development was like equity or equitable

principles in international law: without clear definition but nevertheless ca-

pable of application on the facts of a particular case. Several participants

identified as the central element of sustainable development its inherent link-
age with intergenerational equity.

* Is it possible/desirable to identify any essential elements of "sustainable
development in the field of international law" (principles, standards,
procedures, institutional aspects)?

The view was widely expressed that sustainable development was essentially
about integrating and balancing different societal objectives. The term could
be considered as referring to a synthesis of several components, without an
agreed overall meaning. Beyond that it might not be necessary to define the
term in any great detail. It reflected principles and substantive commitments,
as well as processes of international law.

There was a lively exchange of views on the desirability of taking an in-
tegrated approach to the various elements of international law which were
converging around sustainable development. A minority view asked whether

these different fields needed to be integrated, and questioned what would be
added to international law by such integration. The concern was also ex-
pressed that integration of distinct fields could lead to a watering down of
existing elements, especially in the environmental field. This view did not
achieve consensus.

What practical consequences might "sustainable development" have for
the behaviour of States, international organizations and other members
of the international community?

The participants generally considered that sustainable development could

have significant practical implications for States and other international actors.
In particular, efforts to require an integrated approach to decision-making
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would require economic decisions to take account of environmental and
other social objectives, and vice versa.

How could/should "sustainable development" relate to earlier interna-
tional legal documents, particularly in the field of economic develop-
ment, human rights and environmental protection, and what are its
implications for these previously discrete areas of public international
law?

Participants agreed that the concept of sustainable development was not new.
For over a century, in the fisheries area it has meant organizing protection
with the aim of obtaining optimum exploitation in the future. In many other
areas sustainability had emerged in other ways.

How could/should "international law in the field of sustainable devel-
opment" be further developed?

Participants expressed a range of views on the various approaches to develop-
ment of international law in the field of sustainable development. Whilst
most participants accepted that sustainable development had a role to play
in international law, a clear view was expressed by a minority that the concept
of sustainable development should not be formulated in more detail.

Some favoured a legislative approach, through the adoption of new trea-
ties and by acts of international organizations. Others favoured a judicial ap-
proach through the interpretation and application of existing norms,
although concern was expressed that courts should not go so far as to create
new rules. One participant expressed the view that a legislative approach was
preferable since the judicial process might give undue weight to the views of
developed States. Others expressed scepticism about both approaches, and
suggested that jurists had a role to play in elaborating the concept. Many par-
ticipants concurred in the view that in any event an interdisciplinary ap-
proach was appropriate.



VI. THE CHARTER OF THE UNITED NATIONS

AND WORLD POLITICS: THE ROLE OF THE

SECURITY COUNCIL AND THE WORLD

COURT IN A CHANGING WORLD*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

OvE BRING**

in the last few years we have witnessed how the United Nations Charter has
been interpreted in a flexible and dynamic way to accommodate deeply felt
political needs in the world community.

This is not a completely new development, even though it has been ac-
centuated after the end of the cold war. The approach of flexible Charter in-
terpretation has mainly been related to the work of the Security Council;
once it concerned the role of the General Assembly; and perhaps in the fu-
ture we will see the role of the International Court of Justice affected as a re-
sult of a similar process. The interplay between political demands and legal
adaptations, and the scope for innovative solutions, is the background theme
for this round-table discussion. The concrete issue which will be discussed is
the matter of judicial review in the United Nations system.

In a historical perspective, we are aware of how the Korean War gave rise
to a new Charter interpretation. The adoption of Security Council resolu-
tions 82 (1950) of 25 June 1950 and 83 (1950) of 27 June 1950, in the ab-
sence of a Soviet representative, was seemingly in contradiction with the
wording of Article 27, paragraph 3, requiring "the concurring votes of the
permanent members" in order to reach a valid (non-procedural) decision. By
1971, the International Court of Justice had concluded (in its advisory opin-
ion on Namibia) that the practice of abstention in the Security Council
had been interpreted by the Council and by Member States as not preventing
decisions. China confirmed this interpretation through its abstention on

* Round-table discussion held on Wednesday, 15 March 1995.
** Professor, Faculty of Law, Department of Law, Uppsala University, Uppsala, Sweden.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

resolution 678 (1990) of 29 November 1990 during the Gulf war, when it

was not prepared to challenge the military mandate given to the coalition

against Saddam Hussein.
The Charter was also interpreted in an unorthodox way in November

1950 when there was a political need to sidetrack the Security Council, which

was then paralysed by the veto. The General Assembly adopted the Uniting

for Peace resolution, resolution 377 (V) of 3 November 1950, which extended

the competence of the Assembly contrary to the wording of Article 11 of the

Charter. The new interpretation was later reversed (when developing coun-

tries started to dominate the United Nations), but in November 1950 the

Swedish Foreign Minister, Mr. Unddn, declared in the General Assembly that

the adoption of the Uniting for Peace resolution should be seen as:

"a happy circumstance for our Organization, whose Charter, in

common with every other written Constitution, should be devel-

oped organically so as not to become a dead letter".

Another innovation was introduced in 1956 by Secretary-General Dag
Hammarskj6ld and Lester Pearson of Canada: the peace-keeping operations.
But peace-keeping came to stay. Peace-keeping operations were not foreseen

under either Chapter VI or Chapter VII of the Charter, they fell somewhere

in between, and not surprisingly the unwritten Chapter VI 1/2 has been sug-

gested as their legal basis.

More controversial are the innovations with regard to "peace enforce-

ment", namely: (1) new flexible interpretations of "threat against internation-
al peace and security" in Article 39; and (2) a non-formalistic approach to

military action under Chapter VII. With regard to the latter aspect, it should

be noted that Article 42 presupposes a centralized United Nations handling
of military operations. In contrast, resolution 678 (1990) on the Gulf war

delegated power to some States and authorized their use of force. Arguably,

the Security Council was relying on an unwritten Article 41 1/2 in the Char-

ter. It could be argued that, as with regard to the practice of peace-keeping,
the United Nations managed to respond to a political and legal need for

action.
So far, the examples given have indicated that international law and in-

ternational politics have worked together in a fruitful mix. Not everyone

would agree, but many would. It should not be surprising that innovations

within the spirit of the Charter-the introduction of new supplementary

procedures adapted to current political realities-generally meet with the

tacit consent of Member States. At the same time, it has to be realized that

the mix between law and politics also gives rise to sour reactions. And, of

course, the legal framework of decision-making within the United Nations
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can be abused. There is a widespread feeling nowadays that the Security

Council sometimes acts as if it were above the law. Or, as one commentator

(Graefrath) has put it:

"Many recent activities of the United Nations Security Council

have been carried out in the shadow of legal doubts."1

One case in point may be the Lockerbie affair. The Security Council

adopted what seemed to be a Chapter VI resolution which virtually demand-

ed extradition of two Libyan nationals. Libya instituted proceedings in the

International Court of Justice relating to its alleged dispute with the United
Kingdom and the United States over the application of the 1971 Montreal
Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation. 2 The Security Council then adopted a new resolution, resolution
748 (1992) of 31 March 1992, this time clearly under Chapter VII, institut-
ing sanctions against Libya at a time when Libya was seeking protection from
the Court in the form of interim measures against external pressure. Resolu-
tion 748 (1992) in effect intervened in the ongoing judicial proceedings and
influenced the Court's decision in the interim phase. It seems that the timing
of resolution 748 (1992) was more linked to what was happening in the
Court at the time than it was to any imminent threat against international
peace and security.

It has been argued that since resolutions of the Security Council have mul-
tiplied in number, and since the content of these resolutions at times is bound
to be controversial, there is a need for some kind of judicial review, for the
Court to have a check-and-balance effect on the Council. In particular, devel-
oping States see a political need to establish such checks and balances, and the
way to do this may be to embark upon a new, dynamic interpretation of the
Charter. The Charter itself is silent on the matter of judicial review.

Article 24, paragraph 2, of the Charter states that the Security Council,
in discharging its duties with regard to the maintenance of international
peace and security, "shall act in accordance with the Purposes and Principles

of the United Nations". In its advisory opinion on the Namibia case (1971),
the Court took the view that:

"The only limitations [on the powers of the Council] are the funda-
mental principles and purposes found in Chapter 1 of the Charter". 3

Bernhard Graefrath, "Leave to the Court What Belongs to the Court-The Libyan
Case", European Journal of International Law, vol. 4, No. 2, 1993, p. 184.

2 United Nations, Treaty Series, vol. 974, pp. 177-248.

L .C.J. Reports 1971, p. 52, para. 110.
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In other words, there would be no limitations under Chapter VII of the
Charter. This very restrictive conclusion may be controversial, but this does
not apply to Article 39, which introduces Chapter VII. As Judge Weeramantry
wrote in his dissenting opinion in the Lockerbie case:

"The determination under Article 39 of the existence of any threat
to the peace, breach of the peace or act of aggression is one entirely
within the discretion of the Council. It would appear that the
Council and no other is the judge of the existence of the state of af-
fairs which brings Chapter VII into operation". 4

On the other hand, Judge Fitzmaurice said in his dissenting opinion in the
Namibia case that:

"limitations on the powers of the Security Council are necessary be-
cause of the ... great ease with which any... controversial... sit-
uation can be represented as involving a latent threat to peace and
security, even where it is really too remote . . . to constitute one.
Without these limitations the functions of the Security Council
could be used for purposes never originally intended".5

This statement was made in 1971 but is even more pertinent today.
There is, of course, a clear division of responsibilities between the Coun-

cil and the Court. While the Security Council is a political organ that basi-
cally takes political decisions, the Court, under Article 92 of the Charter, is
the principal judicial organ of the United Nations. But recently, the Security
Council has also taken quasi-judicial decisions-for example, in the field of
State responsibility-and it could be argued that this kind of decision should
be subject to judicial review. When the Court gave its opinion in the Certain
Expenses case in 1962, it stated that:

"each organ must, in the/ rstplace at least, determine its own juris-
diction". (Italics added)O

As Graefrath has pointed out, that leaves room for a second place. According
to him, the Libyan case has been a case where the Council "has not left to the
Court what belongs to the Court". 7 Some would argue that the Court should
be put in a position to give its legal opinion on such matters. Others would

4 Ibid., 1992, p. 176.
5 Ibid., 1971, p. 294, para. 116.
6 Ibid., 1962, p. 168.

7 Bernhard Graefrath, op. cit., pp. 184-205.
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argue that the Court already is in such a position, that whenever the actions
of the Security Council are challenged before the Court, in a matter where
the Court has jurisdiction, it should be clear that the Court is competent to
decide relevant issues under international law. As the Court observed in the
Hostages case in 1980:

"It is for the Court, the principal judicial organ of the United Na-
tions, to resolve any legal questions that may be in issue between
parties to a dispute."

8

About a month ago the Swedish Prime Minister Ingvar Carlsson and the
Guyanese statesman Shridath Ramphal presented the report of the Commis-
sion on Global Governance (often referred to as the report of the Carlsson
Commission). One theme of this report is the "unfilled potential" of inter-
national law. The Carlsson Commission recommends a number of measures
that would strengthen the position of the Court, one of them being that the
Security Council should make greater use of the Court as a source of advisory
opinions. The Carlsson Commission also discusses some form of judicial
review, stating that:

"it would probably need to be confined to certain issues relating to
the 'constitutionality' of Security Council actions, to the defence of
the Charter itself, and to certain related rule of law issues."

This would be quite a wide mandate.

Now, an enhanced role for the Court as a "guardian of legality" (as Man-
fred Lachs put it) does not automatically lead to a weakened position for the
Security Council. The Court may in fact legitimize actions of the Council,
exactly at a time when the Council needs such legitimization. The result
might well be a general boost of confidence in the Council in its relationship
with Member States. Thomas Franck, Vera Gowlland-Debbas and others
have made this point. Franck has observed that the Court is the one institution
in the United Nations system that is able to legitimize the new political
activism of the Security Council.

Finally, in discussing the matter of judicial review one has to make three
distinctions: First, we have the existing restrictions in the Charter which apply
to the activities of the Security Council: Article 1, paragraph 1, stating that
United Nations actions should be "in conformity with the principles of jus-
tice and international law"; Article 2 to the effect that certain fundamental
principles shall be respected; Article 24, paragraph 2, stating that the Coun-

8 LC.J Reports, 1980, p. 22, para. 40.
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cil "shall act in accordance with the Purposes and Principles" of the Organi-
zation; Article 25 indicating that decisions of the Council should be taken
"in accordance with the present Charter"; and Article 103 with the a contrario
implication that not all decisions of the Council override all other interna-
tional obligations. These restrictions, although part of /ex /ata, do not as such
amount to a system of judicial review. Second, we might also have some form
of judicial review. An indirect review could be said to exist de lege lata today:
Every time the Court has before it a case which touches upon legal interpre-
tations and acts of the Security Council, the Court may comment upon the
situation and thereby influence the future. A more formal and direct system
of judicial review probably belongs to the sphere of lexferenda (for those who
are in favour of such a development). Third, we have to single out the possi-
ble effects and consequences ofjudicial review. Indirect effects seem to be part
of lex /ata. Direct effects, having immediate consequences for the Security
Council's handling of a certain matter, belong to a discussion de legeferenda.

Some questions on which participants might wish to reflect include the
following:

* What is the situation today de lege lata with regard to judicial review?
* Is there a need for a dynamic and evolutionary interpretation of the

Charter in this context? The Court itself has a unique possibility here to
influence developments.

" Is it a good idea at all to have a system of judicial review? One objection
may be that a conservative Court may stop legal innovations and stick
to a strict interpretation of the Charter, even when a more evolutionary
approach is needed.

" Has the Security Council deserved the criticism it has received in the
Lockerbie affair? Is the handling of the Lockerbie affair a relevant exam-
ple of non-confidence in the Council, which, quite understandably,
should give rise to demands for judicial review?

* Should the need for confidence in the Security Council's actions be
related at all to the matter of judicial review?

B. SUMMARY OF THE DISCUSSION

Dr. Danelius* observed that the Charter was virtually silent on the issue of
judicial review of the acts of the Security Council by the International Court
of Justice and noted that a case for such review, possibly based on a close

* Professor of Public International Law, University of Lund, Lund, Sweden.
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reading of Article 92 of the Charter, which identified the Court as "the prin-
cipal judicial organ of the United Nations", and Article 24, paragraph 2,
which instructed the Council to "act in accordance with the Purposes and

Principles of the United Nations", was not free from objections.
The silence of the Charter on the issue militated in favour of the Court's

powers of judicial review because of the principle lex superior derogat legi
inferiori, which was, arguably, a general principle of law within the meaning
of Article 38 of the Statute of the International Court of Justice. As far as ju-
dicial review by the Court was concerned, the principle in question implied,
inter alia, that whenever a decision by the Security Council, which was of im-
mediate relevance in a case pending before the Court, was inconsistent with
the Charter, the Court should give priority to the Charter.

The so-called passive virtues, which underlay the notion of judicial re-
straint supplementing powers of judicial review granted to some national
courts, were even more important for the proper functioning of the Interna-
tional Court of Justice than they were for the functioning of the supreme
courts of national and federal legal systems.

Professor Mosler, a former judge of the International Court of Justice,
once pointed to the historical correlation between the position of the judi-
ciary within a legal system and the degree of social integration within the sys-
tem. Partly, this was a wise word of warning to his former colleagues and his
successor-judges. The social order of the United Nations was not by far as in-
tegrated as that of the United States or that of the European Union. Conse-
quently, the judiciary of the United Nations should be careful not to overplay
its hand by copying the judicial activism of the supreme courts successfully
working within those systems.

None the less, the Court, in defining the scope of its extensive powers
of judicial review which were part and parcel of the identification of the
Charter as lex superior, might have something to learn from national and fed-
eral supreme courts. One possibility for the Court would be to elaborate an
international version of the political question doctrine through which the
Court could exclude from its powers of judicial review particular issues such
as determinations made by the Security Council under Article 39 of the
Charter. Perhaps such a doctrine should also make use of the distinction be-
tween norms ofjus cogens and other norms of international law. For this pur-
pose, the reasoning of ad hoc Judge Lauterpacht in the Court's Order of 13
September 1993 in the Bosnian case was interesting.9

9 Ibid., 1993, pp. 439-442 and 447, paras. 98-107 and 123.
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An international version of the political question doctrine was much

more attractive than prevailing doctrines, according to which the Court

should manage its relations to the Security Council on a case-by-case basis or
with reference to the vague notion of functional cooperation. Such a prag-

matic approach might indeed appear natural for a political organ like the

Security Council. The judicial integrity of the Court, on the other hand, de-
manded that it should decide its cases and run its relations with reference to
legal standards.

Professor Rubin* noted a significant restriction on the authority of the

Security Council under Article 24 of the Charter and a significant ambiguity

in the English version of Article 25. Under Article 24, paragraph 2, the
Security Council was required to "act in accordance with the Purposes and

Principles of the United Nations". The second sentence of this paragraph spe-
cifically related that restriction to action under Chapter VII, "Action with Re-
spect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression".
He found it very hard to understand how the Security Council's determina-

tion that failure to extradite two Libyan nationals, officials of the Libyan
Government, with regard to an atrocity occurring more than three years be-
fore, could be considered to pass the threshold of Security Council authority
under Chapter VII of "threat to the peace, breach of the peace or act of
aggression" in the sense of Article 39 of the Charter. The argument that the

Security Council's discretion was unlimited by the normal reading of legal
words of art to "determine the existence of any threat to the peace" under that

Article was, in his view, inconsistent with the language of Article 24.
To compound the difficulty, under Article 25, the Members had agreed

"to accept and carry out the decisions of the Security Council" only "in ac-

cordance with the present Charter". Whether the phrase "in accordance with

the present Charter", applied to the term "decisions" or to the verb "carry
out", was unclear in English. But, in either case, a limit to the authority of

the Security Council was indicated. If the Council's decisions had to be in ac-

cordance with the Charter, then the question was left open as to who was to

determine whether the "decision" met that test. If it was "carry out" in ac-

cordance with the Charter, then each Member of the United Nations was

given discretion to determine its own action's conformity to the Charter.

That interpretation eviscerated the authority of the Security Council to re-

quire action by the Members.

* Professor, Fletcher School of Law and Diplomacy, Tufts University, Medford, MA, United
States of America.
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It was also to be noted that, though the United Nations judicial arm did

not lack the authority to interpret the Charter definitively as a constitutional

document, that fundamental question could not be resolved easily by mere

reference to the legal experience of the United States. The American position

that the judicial arm of a three-armed governmental structure had undoubt-

ed authority to make a definitive interpretation of a written constitution

traced back to the famous 1803 decision of the American Supreme Court in
the case of Marbury v. Madison, 10 which nevertheless had not clarified the is-
sue completely. Moreover, the legal experience of the United States was not
the legal experience of many other countries, all of them parties to the Char-
ter, especially of those which had joined the Organization later, relying on
their own interpretations of the words of the Charter and the interpretations
of the early years of the United Nations.

Ms. Gowlland-Debbas* emphasized that the International Court of
Justice had never remained isolated from world politics, nor could it ever do
so, operating within the United Nations framework of maintenance of inter-
national peace and security.

In recent years, the Court had been confronted with cases which were
not only explosive, but also had to do with violations of core norms of inter-
national law: self-determination, use of force, genocide, State-sponsored ter-
rorism, nuclear weapons, etc. Though the Court, being a judicial body, could
not bring solutions to the entirety of the problems raised in those areas, ju-
dicial settlement offered to States by the Court was an additional and impor-
tant instrumental process for the settlement of international disputes
affecting international peace and security.

The relationship between the Court and the Security Council, which
were both involved in the peaceful settlement of disputes, did not raise insu-
perable problems, since the functions of the two organs were clearly distinct
and the Council had only a recommendatory role in proposing methods or
terms of settlement, whilst legal disputes in principle were to be referred to
the Court (Article 36, paragraph 3, of the Charter). Problems could, however,
arise in situations involving a relationship between the Court and the Secu-
rity Council with the former exercising its peaceful settlement function and
the other resorting to enforcement action on the basis of its powers under
Chapter VII of the Charter. The decision in the political organ, by imping-

10 Marbury v. Madison, 5 U.S. 137.

* Professeur supplkant de droit international public, Institut universitaire des hautes 6tudes
internationales, Gen ve, Suisse.
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ing on the legal rights of both sanctioned and implementing States, could
even modify the decision in the judicial organ, as the Lockerbie case 11 clearly

showed. That, however, was not only by virtue of the operation of Article

103, the object of which was to dispense implementing States from the per-
formance of their obligations under other instruments should these conflict

with their obligations under the Charter, but was inherent in the very notion
of a legal sanction consisting in the temporary suspension of the subjective
legal rights of the sanctioned State of conventional or customary law origin.

Regarding the question of judicial review in such situations, a distinc-
tion could be made between, on the one hand, the factual determination un-
der Article 39, which, being allocated by the Charter to the Security Council
thus endowed with a broad "margin of discretion", could with difficulty be
subjected to legal review (unless there was a manifest violation of the Char-
ter), and, on the other hand, the determination of the responsibility of a
State under international law for its illegal acts, even though the two aspects
in recent Security Council practice had become more and more interlinked.
Questions relating to State responsibility clearly should fall within the
Court's competence, provided, of course, that it had jurisdiction in that par-
ticular case, be it a request for an advisory opinion or a contentious case. In
those situations, the Court should perform a delicate balancing act: As a
principal organ of the Charter, its decisions should not serve to undermine
the effectiveness of the operations of another organ, but as a principal judi-
cial organ, the Court could only operate on the basis of international law. It
became, therefore, a question of interpreting both the terms of the Charter
and international law in such a way that they were compatible.

The question of judicial review raised a number of other issues, however.
It was not so much that the Court did not have the competence to pro-
nounce on the illegality and subsequent validity of the acts of United Nations
organs, as it had clearly stated on a number of occasions, for example in the
Certain Expenses12 and Namibia cases. 13 The problem concerned the ques-
tion of whether the case was brought to the Court in the first place, of the
authoritative nature of its pronouncements in that respect and of the unclear
nature of the legal effects of the acts of international organizations. In only

one case (1960 Constitution of the Maritime Safet? Committee of the Inter-
Governmental Maritime Consultative Organization) 4 had the question of the
validity of an act of an international organization been squarely put to the
Court and then the outcome had not been nullity ab initio, but the voidabil-
ity of the Assembly decision in question by the political organ itself.

I.C.J. Reports 1992, pp. 3 and 114.
12 Ibid., 1962, p. 151.
13 Ibid., 1971, pp. 3, 6, 9, 12 and 16.
14 Ibid., 1960, p. 150.
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In any case, it was clear that there were important limits to the acts of

the Council, in particular those ofjus cogens norms, as had been pointed out

by Judge Lauterpacht in his separate opinion in the Application of the Geno-
cide Convention case, 15 and that any Court pronouncement in that respect

could be seen as declaratory of the existing legal situation.

The ensuing discussion focused on the two major questions raised by the
Moderator: What was the situation with regard to judicial review in the
United Nations system, especially in relation to the activity of the Security
Council, and would it be advisable to have a more stringent judicial review
mechanism in that system?

It was suggested that the theme of the Round-table discussion formed
part of the general problem of control over acts of international organizations
and the relevant role of the international judicial system. The need to devel-
op a proper system of judicial review on the basis of the relevant powers of
the International Court of Justice was illustrated, inter alia, by the fact that
various national courts called upon to apply acts of international organiza-
tions within their domestic system had, for instance, to address the issue of
the legality of the Security Council's decisions imposing sanctions.

In connection with the new political activism of the Security Council,
the question was asked whether the Council, which had stretched the notion
of threat to international peace and security to encompass violations of hu-
manitarian law, was, in fact, limited by Chapter I of the Charter. The issue
whether the International Court of Justice could question the Council's de-
cisions was also raised.

It was stated that within the Charter system, the existing restrictions
concerning the functioning of the Security Council did not relate to the ju-
dicial role of the International Court of Justice in such a way that the Court
could overrule the decisions of the Council. A view was expressed that such
restrictions and their legal consequences should be considered in the light of
Articles 25 and 103 and Chapter I of the Charter. In connection with Article
103 of the Charter, it was pointed out that Security Council decisions should
be considered as overriding treaty obligations, which could represent at the
same time norms of customary law.

Emphasis was placed on the need of a judicial review aimed at avoiding
abuse by the Security Council of its authority. It was observed that, on a
number of occasions, the Council had dealt with issues which did not nor-
mally fall within its competence. Attention was drawn to the absence of pre-
cise criteria for the implementation and termination of sanctions imposed by

15 Ibid., 1993, pp. 439-442 and 447, paras. 98-107 and 123.
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the Council, as well as to the lack of precise definitions of the concepts used
in addressing such issues as humanitarian law, peace-keeping and the status
of Member States in the United Nations, a situation which was not condu-
cive to respect of the principles of international law. Reference was made in
this context to the Council's actions regarding the former Yugoslavia. A re-
interpretation and reform of the Charter and a fundamental change in the
United Nations system were viewed as a prerequisite for the achievement of
the Organization's fundamental purposes and for the establishment of a more
effective judicial mechanism within the United Nations and the strengthen-
ing of the role of international law in a modern world.

The remark was made that the International Court of Justice, being a
Court with full jurisdiction, might have to analyse and control decisions by
the Council, and to establish the lawfulness of its resolutions as well as of res-
olutions of other United Nations organs, even though no procedure of ap-
peal against the Council's decisions was envisaged by the Charter. It was
noted in this connection that in the Lockerbie case,16 the Court had refrained
from characterizing Security Council resolution 748 (1992) as legal or illegal
but had preserved the principle that it was entitled to make a finding on this
point.

The role played by constitutional courts at the domestic level was
viewed as an example to be taken into account when it came to the United
Nations constitutional system. In this context, it was recalled that most mu-
nicipal legal systems operated on the basis of the distinction between illegal-
ity of an extreme nature causing nullity of an act and illegality of lesser nature
not leading to nullity. The view was expressed that the International Court
of Justice should have the power to control at least in extreme cases the legal-
ity of the decisions of the Council.

Attention was, however, drawn to the inadmissibility of equating judi-
cial review at the domestic level and judicial review under the Charter, given
the specific nature of international power structures. It was also stressed that
the Court, of and by itself, could not cure the manifest defects in the United
Nations system, which a timely reform of the Security Council and other
principal organs would have remedied. Along the same lines, the remark was
made that, in the existing imperfect or inchoate state of development of a
genuine international society, the Court would function most effectively as
an institution operating in full cooperation and complementarity to the
other principal organs of the United Nations, the Security Council and the
General Assembly, and concern was voiced that the failure to reform the
Charter, and the Council in particular, in order to meet the new demands of

16 Ibid., 1992, pp. 3 and 114.
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international society resulted in a growing constitutional imbalance within

the United Nations.
In this context, it was observed that tighter rules in the Charter would

not guarantee a more peaceful world and that before considering whether it
would be advisable to have a mechanism of judicial review stricto sensu within
the United Nations system, one should take into full account the normative
potential of the relevant existing Charter provisions. Reference was made to
the possibility for the General Assembly to request an advisory opinion from
the Court, under Article 96, as a way of inducing the Security Council to act
in accordance with what was generally felt to be acceptable, if not perfectly
lawful.

On the other hand, the view was expressed that, for many Member
States, the problem with the Council was more one of political legitimacy in
terms of its composition and methods of work than one of legality of its ac-
tivities. Emphasis was placed in this regard on the importance of a recompo-
sition of the Security Council on the basis of proper geographical
representation.

A concern was expressed that it was logically inconsistent to urge a dy-
namic and expansive reading of the Charter aimed at increasing the authority
of the Court, while calling for an artificially restrictive reading of the powers
of the Security Council. In this context, it was noted that some participants
in the Congress had suggested making use of the advisory functions of the
Court to resolve, in effect, matters in dispute between States, apparently
without first requiring those States to accept the jurisdiction of the Court. At
the same time, Article 25 of the Charter was read as imposing limitations on
the Security Council, an overly conservative interpretation that appeared to
deform the clear intent of the provision. The remark was made that, while
the Security Council might be validly criticized for having acted in a politi-
cally unwise or operationally ineffective manner in a particular case, the le-
gitimacy of its acts was not at issue.

It was furthermore considered more appropriate to rely on political rath-
er than legal constraints on Council actions under Article 39 of the Charter,
bearing in mind that powerful political factors came into play within as well
as without the Council itself and that one should be wary of creating possible
legal obstacles to developments which the Council might initiate in the fu-
ture. As for the claim that the Court's broad judicial powers could be viewed
as extending to the Council's actions generally, concern was voiced that it
might not be fully correct with respect to peace and security questions, bear-
ing in mind the Council's "primary responsibility", which should be viewed
quite broadly. It was suggested that, while the Court should avoid clearly po-
litical issues addressed by the Council under Article 39, it could a posteriori
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give advice on, or provide an abstract interpretation of, the relevant provi-
sions of the Charter. The remark was also made that, since the competence
of international tribunals should be interpreted in a restrictive manner, the
institution of judicial review within the United Nations system was still a
matter de legeferenda.

Approaching the question of this relationship between the Council and
the Court from another angle, one participant suggested that the Security
Council should be empowered to mandatorily refer disputes which could en-
danger the maintenance of international peace and security to the Court,
thus contributing to conflict prevention. In this context, the institution of
"directed conciliation" adopted within the Conference on Security and Co-
operation in Europe (CSCE) (now Organization for Security and Coopera-
tion in Europe (OSCE)) in 1992 was mentioned.



VII. ASPECTOS CONCEPTUALES Y PRACTICOS

DE LA CODIFICACION Y DEL DESARROLLO

PROGRESIVO DEL DERECHO INTERNACIONAL:
NUEVOS DESARROLLOS Y PRIORIDADES*

A. DECLARACION PRELIMINAR POR LA MODERADORA:

MARtA DEL LUJAN FLORES*"

E literal a), pirrafo 1, del Articulo 13 de la Carta de las Naciones Unidas
establece que la Asamblea General promover! estudios y hari recomendacio-
nes para impulsar el desarrollo progresivo del derecho internacional y su co-
dificaci6n. En San Francisco, a la propuesta original de China concerniente
a la codificaci6n se le afiadi6 un elemento innovador, dinimico, susceptible
de tenet en cuenta las aspiraciones que surgieran con el devenir del tiempo
en la comunidad internacional.

Es asf que dentro de las facultades de la Asamblea General figur6 el
adoptar recomendaciones relativas a la codificaci6n y al desarrollo progresivo,
sin que ello implicara crear un poder legislativo capaz de imponer normas
vinculantes a los Estados miembros. Sin embargo la distinci6n entre las dos
actividades que a primera vista parece ficil de realizar en los hechos se vuelve
sumamente compleja. A tal punto que la Comisi6n de Derecho Internacio-
nal, 6rgano establecido por la Asamblea General para Ilevar adelante esta do-
ble tarea, puso de relieve al tratar el derecho del mar que fuera objeto de las
Convenciones de Ginebra de 1958 la imposibilidad de distinguir las disposi-
ciones relevantes de la simple codificaci6n de aquellas que traducian un
desarrollo progresivo del derecho internacional. Esta combinaci6n casi indi-
soluble entre ambas funciones tiene en cierta medida explicaci6n en la inte-
racci6n que existe entre las normas consuetudinarias y las convencionales.

Como bien lo seial6 el profesor Eduardo Jimdnez de Ar~chaga, el texto
de una convenci6n puede declarar una norma consuetudinaria existente con

* Mesa redonda que tuvo lugar el jueves, 16 de marzo de 1995.
** Representante Permanente Adjunta del Uruguay ante las Naciones Unidas, Nueva York,

NY, Estados Unidos de America..
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anterioridad, enunciarla por escrito, puede cristalizar una norma in statu nas-

cendi, una costumbre que no ha alcanzado su plena madurez pues se halla en

vfas de formaci6n, o, por tiltimo, el proceso de codificaci6n y desarrollo pro-

gresivo puede tener un efecto generador o constitutivo, si la disposici6n de lege

ferenda de un tratado o una propuesta en una conferencia internacional que

logr6 un amplio apoyo originan una prictica estatal subsiguiente uniforme y

general de manera que se transforma en regla consuetudinaria.

El proceso de codificaci6n y desarrollo progresivo del derecho interna-
cional en este siglo se encuentra estrechamente vinculado a la creaci6n de las
Naciones Unidas. Ello se debe a la funci6n relevante que han desempefiado

sus 6rganos principales: la Corte Internacional de Justicia, la Asamblea Gene-

ral y su 6rgano subsidiario, la Comisi6n de Derecho Internacional, asi como
tambidn la Sexta Comisi6n, la Comisi6n de las Naciones Unidas para el De-
recho Mercantil Internacional, la Comisi6n sobre la Utilizaci6n del Espacio

Ultraterrestre con Fines Pacificos, la Comisi6n de Derechos Humanos, etc.

No obstante el papel crucial que particularmente la Asamblea General y
la Comisi6n de Derecho Internacional tienen en la materia, en los tiltimos

afios una considerable proporci6n de esta labor se desarrolla fuera de su 6r-
bita. El centro de la identificaci6n de los nuevos tratados ya no es exclusiva-
mente la Asamblea General de las Naciones Unidas, sus comisiones
principales o grupos de trabajo. Gran parte de la tarea de codificaci6n y de-

sarrollo progresivo del derecho internacional tiene lugar en el imbito de los
organismos especializados de las Naciones Unidas y sus distintos 6rganos.
Ellos han llevado a cabo en forma creciente procesos de negociaci6n multi-
lateral de tratados que versan sobre asuntos de su competencia.

A tftulo de ejemplo, a instancias de la Organizaci6n de la Aviaci6n Civil
Internacional (OACI) se han elaborado numerosos instrumentos dentro de

los que se destacan: el Convenio de Tokio de 1963 dirigido a establecer el r6-
gimen de los delitos cometidos abordo de aeronaves, la Convenci6n de
La Haya de 1970 sobre represi6n del apoderamiento ilfcito de aeronaves, que

recoge el principio aut dedere autjudicare, segtin el cual el Estado de custodia
deberi optar entre conceder la extradici6n o someter el caso a las autoridades

competentes a fin de la prosecuci6n de la causa. Asimismo el Convenio de
Montreal de 1971 para la Represi6n de Actos Ilicitos contra la Seguridad de

la Aviaci6n Civil, que esti dirigido sobre todo a prevenir el sabotaje y otros

actos de violencia contra las aeronaves. Posteriormente fue complementado

por el Protocolo de 1988 que tiene pot objetivo prevenir y reprimir los actos
ilfcitos de violencia cometidos en los aeropuertos.

Otro foro importante lo constituye la Organizaci6n Maritima Interna-
cional (OMI). Bajo su 6gida se han adoptado mis de 30 instrumentos jurf-

dicos multilaterales de dos tipos: los convenios tcnicos que tienen por objeto
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evitar accidentes de navegaci6n que afecten la seguridad de personas, bienes
o contaminen el medio marino, y otros instrumentos jurdicos que se refie-
ren, fundamentalmente, a la responsabilidad del armador hacia terceros.
Dentro de los convenios adoptados en fecha mis reciente interesa mencionar
el Convenio para la represi6n de actos ilfcitos contra la seguridad de la nave-
gaci6n marftima de 1988, el cual contiene disposiciones anilogas a las pre-
vistas en los Convenios de Montreal, Tokio y La Haya aunque referidas a la
navegaci6n mariima. Un protocolo adoptado en la misma fecha hace exten-
sivas las previsiones para los delitos cometidos abordo o contra plataformas
fijas emplazadas en la plataforma continental.

Tambidn el Organismo Internacional de Energia At6mica (OIEA) cons-
tituye imbito de elaboraci6n de normas tanto de caricter vinculante como
no vinculante. Ademdns de los distintos tipos de acuerdos de salvaguardias
concertados entre el organismo y mis de un centenar de Estados, se han ce-
lebrado bajo sus auspicios varias convenciones como la Convenci6n de Viena
de 1963 sobre responsabilidad civil por dafios nucleares, que entr6 en vigor
en 1977, la cual establece un sistema de compensaci6n en caso de dafio nu-
clear. En 1988 se aprob6 un Protocolo comin relativo a la aplicaci6n de la
Convenci6n de Viena y el Convenio de Pars de 1969, lo cual signific6 un
avance en el establecimiento de un regimen mis amplio de responsabilidad.
Tambidn se cre6 un grupo de trabajo encargado de estudiar todos los aspectos
de la responsabilidad por dafios nucleares, incluyendo el examen de la res-
ponsabilidad de los Estados. En 1979 se aprob6 la Convenci6n sobre la pro-
tecci6n fIsica de los materiales nucleares que fue abierta a la firma en 1980 y
entr6 en vigor el 8 de febrero de 1987. Ella protege el transporte internacio-
nal de materiales nucleares y tipifica delitos vinculados al material nuclear
con fines pacificos.

Asimismo en 1986 a raiz del accidente ocurrido en la central nuclear de
Chernobyl se elabor6 y adopt6 cuatro meses despuds una Convenci6n relati-
va a la pronta notificaci6n de accidentes nucleares y una Convenci6n sobre
asistencia en caso de emergencia. El instrumento mis reciente es la Conven-
ci6n sobre seguridad nuclear abierta a la firma en Viena el 20 de septiembre
de 1994. A su vez debe sefialarse la labor de esta Agencia en lo relativo a la
gesti6n de los desechos radioactivos. En esta irea se han desarrollado c6digos
de prictica que proveen de guias de conducta para los Estados. Son recomen-
daciones adoptadas con el acuerdo de los Estados, que carecen de fuerza obli-
gatoria. Algunos de los principios contenidos en esos c6digos luego son
recogidos en convenciones e inclusive los c6digos de pricticas pueden Ilegar
a transformarse en convenciones.

En el Programa 21 aprobado por la Conferencia de las Naciones Unidas
sobre el Medio Ambiente y el Desarrollo en 1992, el capitulo 22.4.(b) insta
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a los Estados en cooperaci6n con las organizaciones internacionales compe-

tentes a apoyar los esfuerzos realizados por el OIEA para elaborar y promul-

gar normas y c6digos de prictica sobre desechos radioactivos. Y en el capitulo

22.5.(a) se establece que los Estados en colaboraci6n con las organizaciones

internacionales competentes deberian redoblar sus esfuerzos por aplicar el c6-

digo de prictica sobre movimientos transfronterizos de desechos radioactivos

y examinar la cuesti6n de la conveniencia de formalizar un instrumento vin-

culante. Por su parte, la Asamblea General aprob6 en su dltimo periodo de

sesiones la resoluci6n 49/75 A, cuyo pirrafo dispositivo 8 efectiia el mismo

pedido al Organismo.
Estos han sido tan solo algunos pocos ejemplos de reciente desarrollo

que, como dijimos, tuvieron lugar en Ambitos distintos de la Asamblea Ge-
neral y, por vincularse a nuevos problemas, su regulaci6n constituye en mu-

chos casos un desarrollo progresivo del derecho internacional.

En varios casos un mismo tema es enfocado bajo distintos ingulos. Ello
es lo que ocurre con el terrorismo internacional para cuya represi6n se han

adoptado convenlos relativos al trifico adreo internacional, convenios ten-
dientes a suprimir actos que atentan contra la seguridad de la navegaci6n ma-
rftima, convenciones sobre el marcado de explosivos plisticos con el
prop6sito de su detecci6n, etc.

Lo que cabe preguntarnos es cuiles serin las prioridades para un futuro

cercano. Un campo que ha centralizado la atenci6n en los iltimos tiempos es
el del medio ambiente. Hemos sido testigos de la elaboraci6n de centenares

de instrumentos juridicos que se refieren a su conservaci6n y protecci6n. En
la Conferencia de las Naciones Unidas sobre el Medio Ambiente y el Desa-

rrollo se obtuvo como logro fundamental la integraci6n de estos dos concep-

tos, lo que impuls6 la noci6n de desarrollo sostenible. Asimismo en esa

oportunidad se abrieron a la firma dos instrumentos negociados paralela-
mente a la preparaci6n de la reuni6n, la Convenci6n marco de las Naciones

Unidas sobre el cambio climitico y el Convenio sobre la diversidad biol6gica.
De acuerdo al Programa 21 adoptado en Rio, la Conferencia solicit6 que se

elaboraran tratados en materias especfficas convocindose una conferencia
para elaborar una convenci6n internacional de lucha contra la desertificaci6n

en los paises afectados por sequia graves o desertificaci6n, en particular Afri-

ca, la cual fue abierta a la firma en Pars en octubre de 1994; la Conferencia

de las Naciones Unidas sobre las poblaciones de peces cuyos territorios se en-

cuentran dentro y fuera de las zonas econ6micas exclusivas y las poblaciones
de peces altamente migratorias; y una conferencia sobre seguridad nuclear en

el marco del OIEA. Tambikn la preocupaci6n por el movimiento transfron-

terizo de desechos peligrosos motiv6 la elaboraci6n de convenciones como las

de Basilea y Bamako.
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Del examen de los mtiliples instrumentos elaborados en relaci6n al me-

dio ambiente, que constituye una de las prioridades a considerar en materia

de codificaci6n y desarrollo progresivo, surgen las siguientes conclusiones:

" Varios de los instrumentos constituyen convenciones marco, de caricter
general, que contienen los principios a partir de los cuales los gobiernos
elaborarin protocolos especfficos. Es el caso, por ejemplo, del Protocolo
sobre reducci6n de emisiones a la Convenci6n de contaminaci6n
atmosfdrica transfronteriza. Dentro de los intentos por medir la efecti-
vidad alcanzada se encuentran las evaluaciones hechas por los Estados
partes, las secretarias y los observadores independientes.

" A partir del informe de la Comisi6n mundial sobre medio ambiente y
desarrollo y del enfoque planteado por la Conferencia de las Naciones
Unidas sobre el Medio Ambiente y el Desarrollo, el concepto de "desa-
rrollo sostenible" es un comtin denominador que figura en ellos.

" Si bien tienen presente en sus disposiciones la protecci6n global del
medio ambiente, mis de la mitad de los mismos tienen un alcance
regional o subregional, como ocurre con la protecci6n ecol6gica de la
Ant,rtida, la cooperaci6n amaz6nica, etc.

" Generalmente abordan las relaciones con paises en desarrollo, por ejem-
plo, la Convenci6n de Lomd de 1989, o buscan establecer un equilibrio
entre los intereses norte-sur, acceso a los recursos, compensaci6n por
medidas de conservaci6n, etc., como es el caso de la Convenci6n sobre
patrimonio mundial 72.

" Cierto n6mero de acuerdos vinculantes admiten la posibilidad de reser-
vas a fin de obtener una mis amplia participaci6n, como sucede en
varias convenciones sobre conservaci6n de la naturaleza. Ello sin
embargo atenta contra la eficacia del regimen de protecci6n global del
medio ambiente. La btdsqueda del consenso tambidn ha creado instru-
mentos ambiguos o sumamente generales.

* Un problema planteado es el de la participaci6n de los parses en desa-
rrollo en los procesos de negociaci6n y en la integraci6n de los 6rganos
directivos creados por los acuerdos e instrumentos incluyendo progra-
mas y grupos de trabajo. Esto ha dado origen a la celebraci6n de acuer-
dos que crean fondos especiales.

Resulta claro que el nilmero creciente de instrumentos que se elaboran
con la consiguiente superposici6n de previsiones y mecanismos hace nece-
saria una coordinaci6n, coordinaci6n que deberia incluir un nexo con el tra-
bajo que se realiza tanto dentro como fuera del sistema de las Naciones Uni-
das. Los futuros proyectos de codificaci6n en materia de medio ambiente
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deberfan tener en cuenta, por ejemplo, los proyectos a estudio de la Comi-

si6n de Derecho Internacional sobre responsabilidad de los Estados, respon-

sabilidad internacional por las consecuencias perjudiciales de actos no

prohibidos por el derecho internacional, el proyecto de c6digo de crfmenes

contra la paz y la seguridad de la humanidad y el proyecto relativo al derecho

de los cursos de agua internacionales para fines distintos de la navegaci6n.

Es asimismo innegable la conexi6n que existe entre distintas adreas que
en el pasado se vefan como compartimientos estancos: medio ambiente, de-
rechos humanos y desarrollo. Todo lo cual lleva a concluir que es necesaria la
adopci6n de un enfoque integrado en los futuros esfuerzos de codificaci6n
que se Ileven a cabo.

Por 1iltimo, un fen6meno que es posible constatar en este y en otros
campos es la incidencia cada vez mayor en la escena internacional de nuevos

actores como las organizaciones gubernamentales y no gubernamentales. En
consecuencia, la determinaci6n de las prioridades ya no quedara librada ex-
clusivamente a la decisi6n de los gobiernos.

B. RESUMEN DE LA DISCUSION

El sefior Valencia Ospina* sefial6 que en el transcurso del Congreso se ha-
bian puesto de relieve el papel de la Comisi6n de Derecho Internacional en

el proceso de codificaci6n que levan adelante las Naciones Unidas y el m6-
todo del tratado multilateral de codificaci6n, un m~todo convencional, para
plasmar la obra de codificaci6n que prepara la Comisi6n. Era comprensible
que el dnfasis haya sido puesto en la Comisi6n y en el m6todo convencional,
porque la Comisi6n era el instrumento principal, creado por la Asamblea Ge-
neral, en aplicaci6n del Artfculo 13 (1) (a) de la Carta, es decir, un 6rgano
subsidiario permanente con competencia general y porque el mdtodo con-

vencional se habia considerado hasta ahora, el mis eficaz en cuanto implica
la obligatoriedad, al menos para las partes en el tratado en cuesti6n, de las
normas que se plasman en ese instrumento. Pero, la Comisi6n no era el dnico

6rgano a trav~s del cual la Asamblea lleva delante el proceso de codificaci6n,
sino que 6sta habfa creado otros 6rganos subsidiarios permanentes con una

competencia mis restringida, como la Comisi6n para el Derecho Comercial
Internacional (UNCITRAL) y espor~idicamente, establecia comitds especia-

les o ad hoc, con objetivos precisos, como, por ejemplo, el Comit6 Especial
de los principios de derecho internacional referentes a las relaciones de amis-

tad y a la cooperaci6n entre los Estados o el Comit6 Especial sobre la cuestion

de la definici6n de la agresi6n. Tampoco era el instrumento convencional la

* Secretario de la Corte Internacional de Justicia, La Haya, Paises Bajos.
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(mica forma en que podia plasmarse la etapa final del proceso de codifica-

ci6n. El Estatuto de la Comisi6n de Derecho Internacional prevefa una con-

venci6 n como una de las posibles formas que podia asumir esta codificaci6n,

pero existfa al mismo tiempo la posibilidad de presentar un proyecto que la

Asamblea pueda adoptar como modelo para que los Estados se gufen por sus

preceptos.
Tratindose de aspectos conceptuales de la codificaci6n, el primer y fun-

damental problema que se planteaba era la definici6n misma del concepto de

codificaci6n. Porque de codificaci6n existia un sentido estricto tal como esti

definida en el artfculo 15 del Estatuto de la Comisi6n de Derecho Interna-

cional, y un sentido mis amplio que cobija el concepto mismo del desarrollo

progresivo tal como esti definido tambikn en ese mismo artfculo. De todas
maneras, la distinci6n entre codificaci6n stricto sensu y desarrollo progresivo
stricto sensu, en la prictica de la Comisi6n de Derecho Internacional habia
desaparecido a pesar de que era una distinci6n de tipo metodol6gico. En la
elaboraci6n de sus proyectos, la Comisi6n segufa un mismo procedimiento
bien se trate de desarrollo progresivo o de codificaci6n y en sus proyectos fi-
nales la Comisi6n introducia elementos tanto de desarrollo progresivo, como
de codificaci6n, sin que considere necesario o posible o dtil distinguir cules
son elementos de uno y cuiles son elementos del otro. Sin embargo, la dis-
tinci6n entre la codificaci6n y el desarrollo progresivo era una distinci6n que
estaba basada en el derecho y simplemente se traducia en el hecho de que la
codificaci6n implicaba el traspaso al derecho escrito de lo que ha sido dere-
cho no escrito. Y como tal, la codificaci6n del derecho internacional simple-
mente era una manifestaci6n ampliada a nivel internacional y posterior en el
tiempo a los grandes procesos de codificaci6n del derecho interno que tuvie-
ron lugar en el siglo pasado sobre todo en Europa. No cabia duda que la co-
dificaci6n y desarrollo progresivo del derecho internacional constitufan uno
de los grandes logros de las Naciones Unidas.

Pero habia una diferencia entre codificaci6n a nivel interno y codifica-
ci6n a nivel internacional. La codificaci6n a nivel interno era inherentemente
obligatoria, dentro del imbito de la jurisdicci6n nacional en la cual se apli-
caba. Mientras que la codificaci6n internacional s6lo lo era, en cuanto est6
plasmada en un instrumento convencional, en un tratado multilateral. A ni-
vel internacional, la codificaci6n traspasaba las normas consuetudinarias y las

convertfa en normas convencionales. Y la obligatoriedad dependia, dentro
del sentido voluntarista y formalista que influye la noci6n del tratado inter-
nacional, del hecho de que un Estado sea parte en esa convenci6n. En cam-
bio, en el caso de derecho consuetudinario, un Estado podia estar obligado

por una norma resultado de una prictica generalizada y constante y de una

opini6n juris relativa a esa prictica constante, sin que dicho Estado indivi-
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dual necesariamente haya hecho un acto de aceptaci6n, obligatoria para si de

esa norma. El valor obligatorio de una norma consuetudinaria era en ese sen-

tido erga omnes. La noci6n de parte, que era fundamental en el derecho de
los tratados, no existfa en el derecho consuetudinario.

En este contexto y para reforzar esta idea, aludi6 al hecho de que en el
contexto de los tratados, un Estado parte en un tratado podia hacer una re-

serva al mismo y, de esa manera, exceptuar la obligatoriedad de una disposi-

ci6n, al menos con relaci6n a la parte que no objetaba esa reserva, mientras
que no existia la noci6n de reserva en el derecho consuetudinario y lo mis

pr6ximo, que serfa una actitud contraria del Estado hacia la prictica genera-
lizada y consuetudinaria, habfa sido considerada por la Corte Internacional
de Justicia en el caso de Nicaragua contra los Estados Unidos1, como una co-
rroboraci6n de la existencia de la norma consuetudinaria.

Tambidn sefial6 que habia sido en un fallo de la Corte Internacional de
Justicia, el relativo a la plataforma continental del Mar del Norte2 , donde se
identificaron los tres modos en que podia haber una interrelaci6n entre la
norma codificada y la norma consuetudinaria. En el primer modo de interre-
laci6n, la norma convencional simplemente reafirmaba una norma ya exis-
tente de derecho consuetudinario. En ese caso, lo que se planteaba era la
simultaneidad de obligatoriedad de una misma norma bajo el derecho con-

suetudinario y bajo el derecho convencional, pero no significaba que por el
hecho de que estd plasmada en un instrumento convencional, la norma con-
suetudinaria habia sido derogada o suplantada por la norma convencional.
La Corte habfa tenido la oportunidad de pronunciarse sobre este aspecto en
el caso de Nicaragua contra los Estados Unidos en cuyo fallo sostuvo la obli-
gatoriedad de ciertas normas, inclusive principios fundamentales de la Carta
de las Naciones Unidas, considerada como un tratado multilateral, pero no
en tanto que obligaciones convencionales de ese tratado fundamental, sino
en tanto que normas obligatorias para todos los Estados dentro del derecho

consuetudinario.
Con relaci6n a los otros dos modos de interrelaci6n que estin indicados

en el fallo de la Corte relativo a la plataforma continental del Mar del Norte,
la contribuci6n jurisprudencial de la Corte Internacional de Justicia habia
sido notable. La Corte no s6lo determinaba o aplicaba el derecho en el sen-

tido del Articulo 38 de su Estatuto sino que contribufa a su formaci6n, a su
creaci6n. Y eran muchos los ejemplos de esa contribuci6n jurisprudencial de

1 Caso relativo a las actividades militares y paramilitares en Nicaragua y contra Nicaragua

(Nicaragua contra los Estados Unidos de Amr&ica) (Fondo del Asunto), Fallo del 27 de junio de
1986.

2 Casos de la Plataforma continental del Mar del nore, Fallo del 20 de febrero de 1969.
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la Corte, la cristalizaci6n de una norma como norma de derecho consuetu-

dinario o el impulso inicial hacia ese tditimo objetivo.

A modo de conclusi6n, sefial6 que en materia de proceso de codificaci6n

y desarrollo progresivo del derecho internacional chi va piano va lontano, y

era preciso dejar al proceso de codificaci6n seguir su ritmo normal. Asimismo

era preciso tener en cuenta la nueva vigencia del derecho consuetudinario y

la contribuci6n creciente de la Corte Internacional de Justicia a la creaci6n

del derecho a travds de sus pronunciamientos. Por otra parte, las actividades

de la Comisi6n de Derecho Internacional en materia de codificaci6n y desa-
rrollo progresivo del derecho internacional no necesariamente debian plas-
marse en tratados internacionales sino que podfan revestir otra serie de
formas.

El sefior Vidlagrnin Kramer* se refiri6 a algunos factores que, en su opi-
ni6n, eran fuente de frustraci6n en el proceso de codificaci6n y de desarrollo
progresivo del derecho internacional. El primero de ellos tenia que ver con la
aplicaci6n que a veces se hacia de la distinci6n entre los conceptos de codifi-
caci6n y desarrollo progresivo del derecho internacional tendiente a poner
trabas en la elaboraci6n de un proyecto de normas sobre determinado insti-
tuto juridico. Puso como ejemplo el tema de las represalias que juristas de
paises desarrollados consideraban como de codificaci6n en lo referente a la
definici6n del derecho a aplicar pero de desarrollo progresivo cuando se tra-
taba de determinar las limitaciones y restricciones a su ejercicio.

Otto factor de frustraci6n era, en su opini6n, el estancamiento que a ve-
ces se producia con los proyectos que la Comisi6n de Derecho Internacional
enviaba a la Sexta Comisi6n, lo cual Ilevaba a preguntarse sobre la eficacia del
proceso de codificaci6n y desarrollo progresivo del derecho internacional.

A este respecto seial6 las dificultades que podrian surgir con los temas
seleccionados para iniciar un proceso de codificaci6n y desarrollo progresivo
del derecho internacional. A veces un tema perdia actualidad, y si bien fue
considerado como de gran importancia cuando la Sexta Comisi6n lo reco-
mend6 a la Comisi6n de Derecho Internacional, cuando dsta terminaba su
proyecto, el tema ya no despertaba tanto interds y la receptividad de la Sexta
Comisi6n disminufa. Pot otra parte la aceptabilidad de ciertos temas y la dis-
posici6n de los Estados a regularlos normativamente variaba con las distintas
regiones geogrificas asi como con el grado de desarrollo de los Estados. Te-
mas como las reservas a los tratados, la protecci6n del medio ambiente y los
derechos y deberes econ6micos de los Estados eran algunos ejemplos en este

* Miembro de la Comisi6n de Derecho Internacional.
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sentido. Sefial6 la necesidad de que la selecci6n de los temas se buscara un de-
nominador comtiln en los intereses de todos los Estados, a fin de posibilitar
un resultado mis exitoso del ejercicio emprendido.

El profesor Armas Barea*, recordando la vinculaci6n que existia entre el
fen6meno de la codificaci6n del derecho internacional y la sociologfa juridi-
ca, subray6 que era imprescindible tener una predisposici6n favorable hacia
dicho fen6meno a todos los niveles en que la codificaci6n funcionaba, es de-
cir al nivel gubernamental, al nivel doctrinario y al nivel jurisprudencial. Lo
cual no queria decir que hubiese que codificar por codificar sino que era un
fen6meno insito en todo ordenamiento jurfdico que aspire a perfeccionarse.

En relaci6n con los conceptos de "codificaci6n" y "desarrollo progresivo
del derecho internacional", si bien estricta y terminol6gicamente podrfan
ser dos cosas distintas, un concepto iba de la mano del otro. Sabiendo que
eso ha sido lo que en la prictica ha sucedido en la Comisi6n de Derecho
Internacional de las Naciones Unidas, era iltil no obstante recordar que, esen-
cialmente, si se le daba a la codificaci6n una accepci6n restringida, de
recopilaci6n, era un fen6meno de naturaleza distinta al desarrollo progresivo.
Interesaba sefialarlo porque si se trataba de un fen6meno de mera codifica-
ci6n, en el sentido de recopilaci6n, el proceso podfa acelerarse dejindolo ex-
clusivamente en manos de los t&nicos.

Refiri~ndose a lo que llam6 el aspecto "plurifac&ico" de la codificaci6n,
puso de relieve la variedad cada vez mis amplia de temas o de ramas del de-
recho internacional que estaban siendo objeto de codificaci6n y desarrollo
progresivo. En su opini6n, esa multiplicidad estaba empezando a ser casi ago-
biante. Recordando todas las ireas del derecho internacional ya codificadas
desde el comienzo del proceso y todos los organismos que habfan intervenido
en dicho proceso, inclusive las Naciones Unidas, los organismos especializa-
dos, los organismos regionales y los procesos de integraci6n, se pregunt6 si
ya no era mis lo codificado que lo por codificar. Y esto era importante por-
que si bien las nuevas temiticas de la codificaci6n eran importantes, tambi~n
era cierto que dentro de lo mucho que hay codificado, existian cosas que era
preciso perfeccionar pues las generalidades le restaban eficacia a las normas
codificadas. El proceso de codificaci6n no s6lo era aplicable a nuevos temas
sino tambikn a muchos temas ya existentes.

En relaci6n con las etapas del proceso de codificaci6n sefial6 fundamen-
talmente dos. Una, gestadora, comprendfa la elecci6n del tema a codificar y
la elaboraci6n principalmente t&nica de la forma que se le queria dar a la

* Profesor de Derecho Internacional PtLiblico en la Universidad de Rosario, Rosario, Argentina.
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codificaci6n. La segunda era el nacimiento propiamente dicho, es decir, el

proceso legislador que le iba a dar vigencia a la norma del derecho interna-

cional. En estas etapas, el papel, el rol a desempefiar por los actores del pro-
ceso de codificaci6n era diferente. En la etapa de "nacimiento", los actores
eran fundamentalmente los Estados. Por otra parte, en la etapa de "gestaci6n",
la elaboraci6n doctrinaria, los institutos cientificos y los intereses legitimos
privados podian jugar un papel importante, por ejemplo, en la elecci6n de te-
mas, e inclusive en la redacci6n de determinadas f6rmulas de codificaci6n.

Subray6 la necesidad de promocionar lo mis posible el proceso de codi-
ficaci6n y desarrollo progresivo del derecho internacional y de intensificar, en
la etapa de "gestaci6n", el rol de la doctrina, de los intereses privados y de la
opini6n ptiblica. En este sentido record6 la evidente tendencia actual a una
restricci6n de los conceptos de soberanfa estatal decimon6nicos. Y que ya en
algunos caimpos como el derecho de la integraci6n y el de la protecci6n in-
ternacional de los derechos humanos, asi como en el problema de la protec-
ci6n ambiental, cada vez se manifestaba mis una necesidad de Ilegar a
normas codificadoras que restrinjan esa competencia estatal.

El Dr. Bernad* record6 la importancia de la distinci6n conceptual entre
"codificaci6n" y "desarrollo progresivo" del derecho internacional tal como se
recogfa en el Articulo 15 del Estatuto de la Comisi6n de Derecho Internacio-
nal, pero afiadi6 que, en la prictica, se concebia hoy mal una codificaci6n
que no fuese progresiva. Expres6 su preocupaci6n relativa a otro "progreso"
de la codificaci6n, el cuantitativo. Sefial6 que prescindiendo del hecho de
que, en principio, las propuestas de codificaci6n no solian ser neutrales, ha-
bia un elemento de una excepcional transcendencia que amenazaba grave-
mente, en el piano interno y en el piano internacional, a saber, el afin
desmedido por regularlo todo, afin que se alimentaba a si mismo y que en
Europa estaba extendikndose de forma ciertamente alarmante.

En derecho internacional este afin desmedido podfa Ilevar a la hipertro-
fia normativa y a la banalizaci6n de la internacionalidad. Record6 que Paul
de Visscher habia advertido que lo que es excesivo se convierte pronto en in-

significante y que Ren6 Jean Dupuy habia escrito contra el "mito normativo"
reflexiones de gran interds. Si ese afin desmedido no era controlado intelec-
tualmente, podria lievar a que la eficacia del derecho internacional se resin-
tiera seriamente y el respeto que merecia en todos los sentidos se reduciera.
Reclam6 que se regule internacionalmente con mfixima prudencia y s6lo
aquello que deba ser regulado a ese nivel, que se cuiden al miximo los vitales

* Catedritico de Derecho Internacional Piblico y Derecho Comunitario Europeo, Universi-
dad de Zaragoza, Zaragoza, Espafia.
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intereses generales implicados en el proceso y que prevalezca el realismo sobre

el voluntarismo acritico.

El profesor Treves* sefial6 que deseaba efectuar algunas reflexiones acer-

ca del papel de la Asamblea General de las Naciones Unidas en el proceso de

codificaci6n y desarrollo progresivo del derecho internacional. A este respec-
to hizo notar que en el seno de la Sexta Comisi6n muy a menudo se encon-

traban los propios miembros de la Comisi6n de Derecho Internacional en
calidad de representantes de sus respectivos Estados. De ese modo podfa afir-
marse que existfa en la Sexta Comisi6n una presencia simultinea de represen-

tantes "amigos de la Comisi6n de Derecho Internacional" y de representantes
que hadan valer los intereses politicos de sus respectivos Estados. Ello en la
prictica y a menudo habfa funcionado en el sentido de proteger a la Comi-
si6n de Derecho Internacional de fracasos. En consecuencia, y en numerosos
temas, a travis de reuniones diversas, la Sexta Comisi6n trataba de allanar el
camino, eliminando obsticulos a efectos de que la conferencia de codifica-
ci6n Ilamada a ocuparse del tema de la CDI tuviera 6xito. Ejemplos en este
sentido podrian set la Convenci6n de Viena sobre el derecho de los tratados
entre Estados y organizaciones internacionales o entre organizaciones inter-
nacionales y en el momento actual, el proyecto de estatuto de un tribunal
penal internacional.

Por otra parte existfan ciertos temas que la Sexta Comisi6n consideraba

como de indole fundamentalmente politica y que no estaba dispuesta a en-
viar a la Comisi6n de Derecho Internacional. Record6 en este sentido temas
como los proyectos de convenciones relativos a los mercenarios o a la toma
de rehenes, las declaraciones sobre las relaciones amistosas entre los Estados,
sobre el no uso de la fuerza, etc., los cuales habian sido objeto de considera-
ci6n en otros foros. Por ditimo, existfan ciertos temas que la Asamblea Ge-
neral ni siquiera estaba dispuesta a confiar a la Sexta Comisi6n. Record6 en
este sentido los tratados relativos al derecho espacial y la Convenci6n sobre
el Derecho del Mar de 1982.

La profesora Infante Caffi** sefial6 que, teniendo en cuenta los elemen-
tos y proposiciones ya expuestos en el curso de la mesa redonda, queria refe-
rirse a algunos elementos sobre las interrelaciones y diferencias entre los
procesos de codificaci6n y desarrollo progresivo en el derecho internacional.
Indic6 que los procedimientos que estaba empleando la comunidad interna-

cional para la creaci6n del derecho internacional de caricter general implica-
ban un proceso continuo de desarrollo progresivo y de codificaci6n.

Profesor de Derecho Internacional, Universidad de Mililn, Miln, Italia.
** Presidente de la Sociedad Chilena de Derecho Internacional, Santiago, Chile.



ASPECTOS CONCEPTUALES Y PRACTICOS DE LA CODIFICACION

Participaban en este proceso de creaci6n juridica diversos 6rganos de la co-

munidad internacional, en particular, la Comisi6n de Derecho Internacional,

los 6rganos politicos y decisionales de las Naciones Unidas, los organismos

especializados, asi como organizaciones regionales cuando trataban temas de

interds general. Tambikn tenfan una participaci6n destacada ciertas entidades

acaddmicas de representaci6n amplia y que hist6ricamente han contribuido

al estudio de los principios generales del derecho internacional, tanto de lege

lata como de legeferenda.

La tarea de codificaci6n constitufa un esfuerzo de sistematizaci6n y cla-

rificaci6n de las normas consuetudinarias vigentes, lo cual exigia un grado

avanzado de investigaci6n N racionalizaci6n acerca de la prictica internacio-
nal. Por otra parte, mientras que la codificaci6n exigfa un trabajo de expertos

y un conocimiento profundo de la prictica y la jurisprudencia, cl desarrollo
progresivo era un fen6meno que procuraba mis bien establecer principios y
reglas de amplia aceptaci6n y que puedan promover valores o ciertos objeti-
vos especificos, resolver disputas de intereses o juridicas, o establecer un r6-
gimen internacional sustentado en el derecho. Desde el punto de vista te6rico
ambos procesos se apoyaban mutuamente, si bien la codificaci6n requeria de
una aceptaci6n polftica ulterior que le permitiera superar la etapa de proyecto
o propuesta.

El mandato de la Comisi6n de Derecho Internacional se referia a ambos
procesos, y las tareas correspondientes en los dos sentidos debian Ilevarse ade-
lante como una forma de contribuir al desarrollo de un cierto orden interna-
cional. De particular interds era el trabajo realizado en materia de
responsabilidad internacional, asi como en materia de crfmenes contra el de-
recho internacional. Por otra parte, la codificaci6n requeria de un conjunto
ampio y sostenido de precedentes, lo cual tenia utilidad para el conocimien-
to del derecho internacional en general, y no s6lo para fines doctrinarios.
Este aspecto, no obstante, constitufa una diferencia bsica con otras formas
de elaboraci6n del derecho internacional escrito basadas en la definici6n de
intereses coincidentes.

Sefial6 asimismo que el fen6meno de formaci6n de la costumbre no se
detenfa. En la actualidad existian materias como la protecci6n del medio am-
biente, en la cual aparecian cristalizindose nuevos principios y generandose

nuevos acuerdos a nivel regional o general, que incidian en la formaci6n de
nuevas normas consuetudinarias.

Finalmente indic6 que podia ser importante considerar una relaci6n mis
activa entre la labor de codificaci6n y desarrollo progresivo que Ilevaban

adelante los comits y 6rganos regionales, con lo que ocurre a nivel general.

Esta interrelaci6n deberia considerar la posibilidad de evitar la duplicaci6n de
trabajos.
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El sefior Salinas* sefial6 que la diferencia entre codificaci6n y desarrollo
progresivo era muy diffcil de establecer en la prictica y, en particular, en los
trabajos de la Comisi6n de Derecho Internacional. Sin perjuicio de ello, esa
distinci6n era posible de efectuar en el piano te6rico, siendo ella especialmen-
te dtil si se querfa efectuar un anilisis sobre la efectividad de los trabajos de

la Comisi6n de Derecho Internacional en este imbito. Al respecto, sefial6
que si la Comisi6n, como su prictica lo indicaba, se embarcaba en trabajos
de codificaci6n, ello era especialmente dtil a fin de precisar y clarificar el de-
recho consuetudinario. Ahora bien, los problemas se presentaban cuando
este 6rgano subsidiario de la Asamblea General efectuaba labores de desarro-
llo progresivo. En este campo, la experiencia indicaba la conveniencia de que
la Comisi6n deje que "la costumbre siga su camino" confiando en que ella se
vaya poco a poco consolidando en la prictica de los Estados y reflejindose,
entre otros medios, en la adopci6n de resoluciones en organizaciones Inter-
nacionales tanto universales como regionales. En este diltimo aspecto, parti-
cular relevancia debfa darse a la prictica de organismos regionales en la
formaci6n de la costumbre internacional, como lo indicaban los avances lo-
grados, tanto en el piano interamericano como europeo, en la adopci6n de la
democracia como un valor universal.

* Subdirector de Asuntos Juridicos, Ministerio de Relaciones Exteriores, Santiago, Chile.



VIII. SPACE LAW: THE ROLE OF THE

UNITED NATIONS*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

FRANCIS LYALL**

I first wish to indicate, on behalf of Dr. N. Jasentuliyana, Deputy to the
Director-General, United Nations Office at Vienna, and Director of the Of-
fice for Outer Space Affairs, who was the initiator of this Round Table, that
the focus of this Congress held on the fiftieth anniversary of the United Na-
tions is on the codification, progressive development and implementation of
public international law, so that it is fitting that we highlight the develop-
ment of international space law by the United Nations, one of its greatest
successes in this field.

Unlike other areas, such as the law of the sea and aviation law, where in-
ternational law-making and cooperation were slow to follow the new dimen-
sions of human activity, the very first steps in the exploration of outer space
were soon followed by the development of new norms of international law
and cooperation, so as to bring the uses of this new technology within the
bounds of international law.

The link between law and technology was quickly bridged by an ima-
ginative and innovative effort at international legislation within the United
Nations, which has laid down, through the Committee on the Peaceful Uses
of Outer Space (COPUOS), a framework of multilateral treaties and sets of
principles for the regulation of space activities. A distinctive body of princi-
ples and rules governing the exploration and use of outer space has emerged,
sufficient for it to be considered a separate branch of international law, just
like air law and maritime law.

In recent years, however, this space law-making process has slowed
down. The development of various factors has made it a very complex mat-
ter. For example, operational areas that now require regulation have become

= Round-table discussion held on Thursday, 16 March 1995.
- Professor of Public Law and Dean of the Faculty of Law, University of Aberdeen, Aberdeen,

Scotland, United Kingdom of Great Britain and Northern Ireland.
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technical in nature. Space technology has proliferated, due, in part, to the re-

alization that space exploitation and use benefit not only a small minority of

States, but the entire family of nations. There has been a dramatic shift from

the emphasis on the use of space for civilian, as opposed to military, uses that

has been caused, in part, by the end of the cold war. There has been a tre-

mendous worldwide increase of private entities using space for their own

commercial ends. Developing countries are becoming increasingly involved

in the use and exploitation of outer space. The resulting overall effect of hav-

ing a greater number of nations participating in the law-making process of

the United Nations-some of whom have to take cognizance of the large fi-

nancial stakes of their private entities involved in space activities-often on
very technical issues-has led to the process of law-making becoming tedious

and time-consuming, with long, drawn-out negotiations and debates.

The time has perhaps come to look for new and innovative ways of de-

veloping space law to take into account these factors. For instance, the inter-

national community might want to begin to earnestly look-with the strong
support of scientists and other experts-at the formulation, for subjects of a

more technical nature, of easily amendable technical standards and recom-
mended practices for space activities. This will not only allow the law to keep

pace with rapidly changing technology, but it will also fill gaps and weakness-

es in, and supplement, existing space law treaties and sets of principles. The
United Nations, through COPUOS, could follow the example set by inter-
national organizations such as the International Civil Aviation Organization

(ICAO) and adopt international standards and practices for topics such as

space debris, the outer space and Earth environments, safety of space opera-
tions, manned space flight and space navigation.

This Round Table was set up to take stock of what the United Nations
has achieved in the area of the progressive development of international space
law, and to examine how it could continue to further international coopera-

tion in this field. As this concludes the remarks by Dr. Jasentuliyana, I would

add that, as was already mentioned, the development of international law by

the United Nations takes place by negotiation, consensus and the adoption

by the General Assembly, without vote, of resolutions. Space law has provid-

ed the model and the test bed for procedures. It is therefore fitting that we

consider space law in a separate round table.

The coming of the space age in 1957 was, for most of us, something

swift and unexpected. The United Nations, however, promptly rallied and

recognized the importance of this new development. The scientific purposes

of the space satellite-first proposed in planning for the International Geo-

physical Year-were quickly realized to be but a part of the potentialities of

space. It became clear that principles and laws were required. Within six
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weeks of the launch of Sputnik I, the General Assembly included, in its res-

olution 1148 (XII) of 14 November 1957, the statement that objects sent

into outer space should be used for peaceful purposes only. At its subsequent

session, the Assembly, by resolution 1348 (XIII) of 13 December 1958, set

up the Ad Hoc Committee on the Peaceful Uses of Outer Space with the

permanent Committee following a year later. The rest, as the saying goes, is

history.
The United Nations has contributed mightily to the development of

space law by elaborating relevant principles and the five major space treaties.
However, while the United Nations effort in the matter was crucial since it
established the context within which all the later developments have oc-
curred, we should also acknowledge that others within the family of United
Nations specialized agencies have also played an important role. The Inter-
national Telecommunication Union, for example, with its responsibilities for
radio, is an essential player in the game. Without clear radio contact, a satel-
lite is but an expensive heap of junk tumbling through space. Again other
organizations have contributed. For example, the International Law Associ-
ation and the International Bar Association have devoted time and effort to
the law of outer space. And I must mention the International Institute of
Space Law, affiliated to the International Astronautical Federation, whose
annual Colloquia Proceedings are a store of intriguing and sometimes sensi-
ble ideas.

We today, however, are here to celebrate the United Nations achieve-
ments in these matters, with perhaps a sideways glance at some less successful
elements. And it is a remarkable history of accomplishment. Remember that
the ground-breaking Declaration of Legal Principles Governing the Activities
of States in the Exploration and Use of Outer Space of 19631 was worked
out through a period of considerable international tension, and you have to
recognize that the United Nations system functioned at its best. The estab-

lishment of the Office of Outer Space Affairs and the continuation of the
Committee on the Peaceful Uses of Outer Space demonstrate the United Na-
tions commitment to space. Space has changed our lives. We have interna-
tional weather watch by satellite. We have the benefits of remote-sensing. We
have the more questionable benefit of direct broadcasting from space. And
we have the immense development of international telecommunications, of
swift news and massive interchange of information, of messages individual
and official. These have both a history and a future, but always within the

framework of law and principles which the United Nations has developed.
But let others explore these matters.

General Assembly resolution 1962 (XVIII) of 13 December 1963.
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B. SUMMARY OF THE DISCUSSION

Dr. Galloway* observed that a new era in human history began with the or-
biting of Sputnik I on 4 October 1957. Outer space was added as a new en-
vironment where space science and technology could be used for peace and
war. The alternatives were devastation by weapons of mass destruction or the
development of peaceful uses for the benefit of all mankind. The United
Nations immediately accepted the challenge with leadership that has extend-
ed international law into outer space not only as a distinct spatial area but
also for significant functional uses. The legal pattern formulated for outer
space activities, which had continued to develop during the past 38 years,
was an outstanding achievement of the United Nations during its 50-year
history.

United Nations organizations and processes were used to bring about a
system of permitted and prohibited practices to strengthen conditions essen-
tial to maintaining outer space for peaceful uses. International space cooper-
ation was reinforced by the strong political will to avoid disaster and
concentrate on improving communications, weather forecasting, remote-
sensing and a variety of space applications.

Prior to the advent of satellites, the United Nations had been working
on disarmament proposals which were to result in the 1963 Treaty Banning
Nuclear Weapons Tests in the Atmosphere, in Outer Space, and under
Water. 2 Outer space matters demanded a new organizational structure. On
13 December 1958, the General Assembly, in its resolution 1348 (XIII),
adopted the proposal of 20 nations to establish the Ad Hoc Committee on
the Peaceful Uses of Outer Space. The resolution recognized the common in-
terest of mankind in outer space for peaceful purposes and stressed the im-
portance of international cooperation to prevent the extension of national
rivalries. Existing organizations with space and space-related functions, both
within and outside the United Nations, were identified, and space legal prob-
lems were defined as administrative, procedural and regulatory.

Some major policy decisions emerged: that the United Nations Charter
was not confined to the Earth and extended into outer space; that official
definitions of airspace and outer space were not required before proceeding
with the work; and that an international space agency was not needed, par-
ticularly because it would be impracticable to withdraw space-related func-

2 International Legal Materials, vol. II (1963), pp. 883-891.

. Honorary Director, International Institute of Space Law of the International Astronautical
Federation, Washington, D.C., United States of America.
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tions from the International Telecommunication Union and the World

Meteorological Organization. The full Committee membership did not par-

ticipate in the work because of differences of opinion on whether decisions

should be made by majority or unanimous voting.

The permanent Committee on the Peaceful Uses of Outer Space was es-

tablished by the General Assembly on 12 December 1959 by resolution 1472

(XIV) with 24 members, now expanded to 61. The practice began of sending

reports from the Scientific and Technical Subcommittee to the Legal Sub-

committee to consider when drafting space law. Working groups could be

used to analyse complex problems. For ease in negotiation, the texts of pro-

posals under consideration designated agreed and disagreed viewpoints until
final decisions were made. A compromise reached on voting led to full par-

ticipation by Committee members. The Committee agreed that its decisions
and those of its two subcommittees would be made by consensus, it being
understood, however, that if voting were required, decisions would be made
by majority vote. The consensus process prevailed when the Chairman per-
ceived that a subject was ripe for decision and announced, "If there is no ob-
jection, it is so decided", a method that had proved successful in formulating
five space treaties.

A permanent professional staff was provided by creating the Outer Space
Affairs Division (now the Office for Outer Space Affairs, Vienna), and ser-
vices were also available from the staff of the Office of Legal Affairs. Methods
for coordination were developed for relevant United Nations specialized
agencies. Official observers were appointed to represent major international
space organizations at the annual sessions of COPUOS and its subcommit-
tees. The role of the Secretary-General was enhanced by treaty provisions re-
quiring exchange of information, and the establishment of a United Nations
registry for the launching of objects. Additional management methods in-
cluded international space conferences, seminars and workshops sponsored
by host governments.

Agreement on decision-making led to cooperation in the germination of
ideas for space law, taking the form of resolutions adopted by the General As-
sembly. Noteworthy was the Declaration of Legal Principles Governing the
Activities of States in the Exploration and Use of Outer Space, whose main
provisions were destined for inclusion in the "Magna Carta" 1967 Treaty on

Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies. 3 Provisions in
this treaty were expanded in four successive treaties (1968, 1972, 1975 and
1979) to keep pace with advances in space activities and ensure the develop-

3 United Nations, Treaty Series, vol. 610, pp. 205-301.
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ment of a harmonious body of space law. In addition to treaties, the United
Nations adopted resolutions to guide States on the use of artificial Earth sat-
ellites for international direct television broadcasting (resolution 37/92 of 10
December 1982), remote-sensing of the Earth from outer space (resolution
41/65 of 3 December 1986) and principles relevant to the use of nuclear
power sources in outer space (resolution 47/68 of 14 December 1992).

An outline of the ways and means used by the United Nations to develop
space law would be incomplete without identifying the political and psycho-
logical elements that influenced the use of the institutional framework to
achieve what has become a viable world regime for conducting space activities:

* The international nature of space science and technology created the
political will for nations to seek agreement on a legal order to ensure
peace;

" The United States and the Soviet Union did not seek to monopolize
outer space but strongly favoured and promoted international coopera-
tion;

" Technical imperatives for effective operation of space objects demanded
political adjustments which were made because nations were united in
sharing the need for improved global communications and weather
forecasting-a factor which ensured compliance by nations with regula-
tions in treaties elaborated in the framework of the United Nations;

" Problems whose difficulty could have caused delay, such as defining
outer space or creating an international space agency, were not permit-
ted to hold back action on making the United Nations the focal point
for international space cooperation. Foresight in identifying some
potential problems resulted in treaty provisions to ward off such devel-
opments;

* United Nations planning for space law was not confined to exploration
but included functional uses of worldwide interest;

" Space programmes, developed as part of the International Geophysical
Year (1 July 1957-31 December 1958), created a pool of internationally
minded scientists and engineers who provided the factual background
for formulating realistic space law;

* Many States passed national space laws with provisions in harmony
with United Nations legal concepts;

* The United Nations as the focus for international space activities was
recognized by newly created space organizations as well as those with
space-related functions;

" Consensus decision-making proved remarkably successful as a process
whereby agreement could be reached with patient negotiation and the
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will to advance toward accord. This method has not resulted in adop-

tion of least common denominators, as evident from treaty provisions

on complex problems of arms control, sovereignty and international
responsibility. During the years when space law has been taking shape,
COPUOS and its subcommittees have benefited from the outstanding
abilities of the distinguished chairmen in conducting sessions aimed at
reaching consensus.

Professor Vlasic,* reviewing space law treaties and principles developed
through the United Nations, stressed that space law, the newest branch of in-
ternational law, had the unique distinction of being almost entirely created
through the organs of the United Nations. The centre of this codificatory ac-
tivity had been the Legal Subcommittee of the Committee on the Peaceful
Uses of Outer Space (COPUOS). All five multilateral treaties (as well as the
three major General Assembly resolutions) regulating various space uses were
negotiated and drafted in that Subcommittee. It merited special emphasis
that all these agreements applied to both civilian and State (military) space-
craft.

By far the most important among the five space law agreements was the
Outer Space Treaty of 1967.' It enunciated all the fundamental principles
governing the uses of the space environment. Outer space was free for explo-
ration and use by all States (art. I); there should be free access to all areas of
celestial bodies (art. I); outer space was not subject to national appropriation
by claim of sovereignty, by means of occupation or by any other means (art.
II); international law and the Charter of the United Nations applied to ac-
tivities of States in outer space (art. III); States should not place nuclear
weapons and other weapons of mass destruction (chemical, biological and ra-
diological) anywhere in outer space (art. IV); the establishment of military
installations, the testing of any kind of weapons and the conduct of military
manoeuvres on celestial bodies was prohibited (art. V); States bore interna-
tional responsibility for national activities in outer space whether carried out
by governmental or private entities (art. VI); and States were under an obli-
gation to conduct their activities in space in such a way as to prevent envi-
ronmental contamination and harmful interference with the lawful activities
of other States (art. IX).

The essence of the Agreement on the Rescue of Astronauts, the Return

of Astronauts and the Return of Objects Launched into Outer Space 5 was

4 Ibid.

5 Ibid., vol. 672, pp. 119-189.

Professor of International Law, Faculty of Law, McGill University, Montreal, Quebec, Canada.
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contained in its preamble, which quoted the Outer Space Treaty's call on

States to render "all possible assistance to astronauts in the event of accident,

distress or emergency landing" and to promptly and safely return them to the

launching authority (also art. 4). Astronauts were designated "envoys of man-

kind" and were accorded immunity equal to that of ambassadors. The duty

to return them was unconditional. In contrast, the return of objects was not

automatic: the State on whose territory a foreign space object was found

could make conditional its return upon receiving satisfactory identifying

data from the launching authority, as well as compensation for the expenses

incurred in the recovery and return of the object (art. 5(3) and (5)).

The Convention on International Liability for Damage Caused by

Space Objects6 elaborated article 7 of the Outer Space Treaty. The Conven-

tion had adopted a dual system of liability: for damage caused by a space
object on the surface of the Earth or to aircraft in flight, the launching State
was "absolutely liable" (art. II); however, if the damage was caused in the air-
space or outer space to a spacecraft or persons on board such a spacecraft by

a space object of another State, liability would be based on fault (art. III).

The Convention defined "damage" as "loss of life, personal injury or the im-
pairment of health; or loss of or damage to property" (art. I(a)). The launching
State could be exonerated from absolute liability only if it could be estab-

lished that the damage had resulted from gross negligence or from an act or

omission done with intent to cause damage on the part of the claimant State
(art. VI(1)). No limit was placed on a launching State's liability-the claim-
ant State must be restored to the condition that would have existed if the

damage had not occurred (art. XII). This Convention was the first multilat-
eral treaty that had imposed the regime of absolute liability directly on States.

The question of spacecraft registration was the object of much interest

from the very beginning of the space age resulting eventually in the Conven-
tion on Registration of Objects Launched into Outer Space of 1975.7 The

Convention provided for dual registration of "space objects"-national and
international. Each launching State was obliged to maintain a national reg-

istry of space objects launched into Earth orbit and beyond (art. II(1)). The
Secretary-General of the United Nations was responsible for maintaining a

register in which information specified by article IV and furnished by the

launching States was recorded (art. III(1)).

The raison d'etre of the Agreement Governing the Activities of States on
the Moon and Other Celestial Bodies 8 could be found in its preamble, which

6 United Nations Juridical Yearbook 1971 (United Nations publication, Sales No.

E.73.V.1), pp. 111-117.
7 United Nations, Treaty Series, vol. 1023, pp. 15-73.
8 General Assembly resolution 34/68 of 5 December 1979, annex.
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referred to "the benefits which may be derived from the exploitation of the

natural resources of the Moon and other celestial bodies". The spectacular

development of space technology achieved by a handful of States, repeated

landings on the Moon by astronauts and unmanned devices and the silence

of the Outer Space Treaty concerning the legal regime of natural resources on

celestial bodies prompted a number of States to seek a treaty which would se-

cure an equitable sharing of those resources. Article 11 of the Agreement at-

tempted to respond to these aspirations by declaring the Moon and its

natural resources the "common heritage of mankind", the first time this now

well-established concept of international law appeared in a multilateral treaty.

While States were free to appropriate samples of lunar mineral resources
(art. 6 (2)), "[n]either the surface nor the subsurface of the Moon... or nat-
ural resources in place" may become property of any State (art. 11(3)).

Attempts to regulate by treaty direct television broadcasting by satellite,
remote-sensing of the Earth from space and the use of nuclear power sources
on board space objects had not been successful. Instead, three sets of guiding
principles had been drafted by COPUOS and adopted as resolutions of the
General Assembly. The 1982 Principles Governing the Use by States of Arti-
ficial Earth Satellites for International Direct Television Broadcastinge re-
flected the conflict between two irreconcilable views: one holding that there
should be an uninhibited free flow of information of all kinds regardless of
national frontiers; and the other, seeking to enshrine the principle of control

of programme content transmitted from abroad. International direct televi-
sion broadcasting by satellite should be carried out in a manner compatible
with "the sovereign rights of States" and with the "rights of everyone to seek,
receive and impart information and ideas". The Principles also required that
a State planning to initiate such broadcasting should consult receiving

State(s).
The 1986 Principles relating to remote-sensing of the Earth from Outer

Space' 0 were long delayed due to conflict between the proponents of the
"free flow of information" and the proponents of the extension of territorial
sovereignty to information about natural resources. The most important

principle (XII) provided that when one State acquired data about the terri-
tory of another, the sensed State should have access to the data on a non-

discriminatory basis and on reasonable cost terms.
The impact on Canadian territory of the Soviet nuclear-powered satel-

lite-Cosmos 95 4 -in January 1978 gave rise to demands by a number of
countries for the strict regulation of nuclear devices launched into outer

space. In 1992, the Principles Relevant to the Use of Nuclear Power Sources

9 General Assembly resolution 37/92 of 10 December 1982, annex.
10 General Assembly resolution 41/65 of 3 December 1986, annex
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in Outer Space 11 were adopted. These Principles recognized that the use of

nuclear power sources may be essential for some space missions, but systems

using such power sources should be designed with redundancy and so as not

to go critical before reaching the operating orbit. In case of a malfunction

leading to re-entry, the launching State should inform other States and pro-

vide assistance to eliminate any harmful effects.

Although not binding, these resolutions, especially when read in con-

junction with the Outer Space Treaty, carried considerable moral force and

at the very least, in case of a dispute, placed the burden of proof on the State

accused of acting in violation of the Principles.

Mr. Telles Ribeiro,* discussing prospects for the future, and the ways in

which the United Nations could continue to contribute to the progressive

development of international space law, pointed out that one factor that had

played a large part in COPUOS success in the elaboration of the treaties and

legal principles was the procedure of consensus, by which the Committee

and its subsidiary bodies operated. Another factor was the close interaction

that existed between its two subsidiary bodies: the Scientific and Technical

Subcommittee and the Legal Subcommittee. In a field as affected and influ-

enced by technology as space, technology and law could not exist in isolation

from each other. The procedure followed by the Committee allowed Mem-

ber States to consider, debate and negotiate the technical and political aspects

of space law. This not only brought policy issues to the forefront, but also led

to an extremely useful exchange of ideas between lawyers, scientists and dip-

lomats, permitting each side to fully understand all the issues involved.

Such interchange of views was of particular importance during the draft-

ing of the Nuclear Power Sources Principles adopted by the General Assem-

bly in 1992.12 The Principles were to be reopened for revision in 1994, but
there was consensus in the Subcommittee and the Committee that the Prin-

ciples, as they at that time stood, adequately governed existing technology in

this field, and hence did not need revision at that stage.

The two other items of substance under active consideration by the Le-

gal Subcommittee concerned the definition of outer space and the geosta-

tionary orbit, and outer space benefits. Discussion on the topic of the

definition of outer space had remained stagnant in the Legal Subcommittee

for many years, with gradual progress being made on the debate on the geo-

11 General Assembly resolution 47/68 of 14 December 1992.
12 Ibid.

* Minister Plenipotentiary, Permanent Mission of Brazil to the United Nations, New York,

NY, United States of America.
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stationary orbit. In the future, the question of the definition of outer space

might need to be resolved, if the so-called aerospace plane was developed.
Since the two areas had different legal regimes, the international community
would have to decide what legal rules applied to the hybrid craft.

As for outer space benefits, a subject of particular importance to North-
South cooperation, the discussions so far had been particularly encouraging.
Article I of the Outer Space Treaty of 1967 was the foundation on which was
built the draft set of "principles regarding international cooperation in the
exploration and utilization of outer space for peaceful purposes", a proposal
co-sponsored by 12 States, including Brazil, before the Legal Subcommittee
of COPUOS. A wide gap existed in scientific development and access to
space science and technology between developed and developing nations.
Space technology tended primarily to benefit a small group of States. The co-
sponsors of the draft set of principles thought that this gap could be nar-
rowed through the development and application of legal principles relating
to international cooperation regarding space activities. The developed coun-
tries, on the other hand, were concerned that if international space coopera-
tion were formalized by a set of possibly legally binding principles, this not
only would interfere with their right to decide on when, with whom and how
they could engage in such cooperation, but could also adversely affect mat-
ters such as the transfer of technology.

Space debris posed an increasing hazard to the exploration and utiliza-
tion of space. After many years of discussions in COPUOS and the Scientific
and Technical Subcommittee, the question of space debris was formally
placed on the agenda of the thirty-first session of the Scientific and Technical
Subcommittee in 1994. Several Member States had recommended that the
topic of space debris should also be placed on the agenda of the Legal Sub-
committee, but others opposed this idea, feeling the discussion would be pre-
mature. It was unlikely, considering the debate in the Scientific and
Technical Subcommittee, that the Legal Subcommittee would be asked to
begin to draft international regulations to deal with this issue for some time
to come. But there was an urgent need for some kind of immediate action to
be taken, especially to ensure the reduction in the growth of space debris.

The commercialization of outer space was another important topic. The
legal implications of such issues as intellectual property rights, international
commercial launch services, the liability aspects of such services, insurance of
space launches, technology transfer and product liability insurance could, in
the future, be subject to regulation.

In the area of manned space flights, the international community had
come to realize that international cooperation was vital. Recent develop-
ments with regard to International Space Stations, and the MIR space
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station, were cases in point. More ambitious projects, such as flights of ex-
ploration to, and settlement on, the Moon and Mars were in the pipeline.
Present regulatory aspects with regard to manned space flight might therefore
not be completely adequate. This was a theme which could also be investi-
gated by COPUOS.

As for the question of amending the Moon Agreement, it was not likely
that the near future would see the exploitation of the resources of the Moon
and other celestial bodies become a reality. However, in the future, the inter-
national community might wish to modify the provisions of article XI on
"the common heritage of mankind" and the "international regime". These
controversial provisions had kept the major space Powers from ratifying the
Agreement.

Mr. Noll,* after recalling that in 1995 the International Telecommuni-
cation Union (ITU) was celebrating its 130th anniversary, described the role
of the Union in the field of human space activities. As a member of the Unit-
ed Nations family of organizations responsible for the international regula-
tion of telecommunications, ITU had, since the inception of those activities,
made an important contribution in this regard. The contribution included
the creation, as well as constant development and refinement, of the interna-
tional regulatory mechanisms necessary for the advancement of those activi-
ties. This was thus done not in the context of the law of outer space, but
rather in the framework of the international telecommunication law, which
was complementary to the former and was an indispensable prerequisite for
any successful human space activities in outer space. ITU allocated the nec-
essary bands in the radio frequency spectrum for space objects and provided
the adequate international management of that part of the spectrum.

The most recent landmark in the ITU work relating to outer space was
the World Administrative Radio Conference on the Use of the Geostationary
Satellite Orbit and the Planning of the Space Services Utilizing It, the two
sessions of which were held in 1985 and 1988. The results of the two sessions
were well known and mainly contained in Appendices 30 and 30A of the Ra-
dio Regulations which were a part of the Union's codification of internation-
al telecommunication law and supplemented the provisions of the
Constitution and Convention of the ITU.

In October-November 1995, a World Radiocommunication Confer-
ence (WRC-95) was to be held. Pursuant to ITU Council resolution 1065,

* Legal Adviser, International Telecommunication Union, Geneva, Switzerland.
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this Conference was called upon to undertake a substantial revision of the

Radio Regulations with a view to simplifying them and to prepare another

Conference, WRC-97, which would consider the question of revising the

above-mentioned Appendices. Both Conferences should be closely followed

by all concerned, as they would have implications for the telecommunication

regulatory issues related to space activities.

The most recent World Administration Radio Conference, held at

Malaga-Torremolinos, Spain, in 1992, discussed a question of global mobile

personal communications systems (GMPCS) which used non-geostationary

satellites. For those systems, the conference allocated specific bands, in par-

ticular in the 1610-1626.5/2483.5-2500 frequency MHz bands. Those sys-
tems were also referred to as "Big Leos" (Low Earth Orbiting Satellites

Systems) typically consisting of between 12 to 66 satellites in various sub-

geostationary orbital positions and intended to provide real time voice and

date coverage over large portions of the globe. In addition, there were also so-

called "Little Leos" operating below I GHz, typically using smaller numbers

of satellites and providing a variety of data services, and store-and-service

messages. The "Little Leos" were likely to be in service before the "Big Leos",

and they required urgent domestic and international regulatory and coordi-

nation action. Various aspects of this issue were dealt with in a GMPCS
report, available from the ITU at request. The emergence of such systems

would no doubt lead to regulatory initiatives at future World Radiocom-
munication Conferences of ITU, and thus to future ITU contributions to

the development of international cooperation in the field of human space
activities.

Professor Zemanek* recalled that in the early years of the Committee on

the Peaceful Uses of Outer Space (COPUOS), the relations between the two

subcommittees of the Committee-Scientific and Technical, and Legal-

were not very harmonious because they were influenced by various political

factors. In particular, documents elaborated by the Legal Subcommittee were

not "directly" based on the work of the Scientific and Technical Subcommit-

tee. Similarly, the decisions to assign new tasks to lawyers in the Legal Sub-

committee were taken not in the Scientific and Technical Subcommittee, but

rather in COPUOS, which made recommendations to that effect for subse-

quent approval by the General Assembly.

As for the concept of the common heritage of mankind in application

to the Moon and its natural resources, it was introduced for the first time in

* Professor, Institute for International Law and International Relations, University of Vienna,
Vienna, Austria.
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the debate in the Legal Subcommittee at one of its sessions held at Geneva.
In that year, some countries belonging to the Group of 77 had had to replace
the outer space lawyers representing them in the Legal Subcommittee with
lawyers from the Conference on the Law of the Sea. At that time the com-
mon heritage of mankind concept was already well known in the law of the
sea. It was interesting that, although this concept came to outer space law
from the law of the sea, space lawyers were nevertheless the first to succeed
in incorporating it in a specific treaty-the 1979 Agreement Governing the
Activities of States on the Moon and Other Celestial Bodies. 13

While the elaboration and adoption of international standards and prac-
tices for tackling outer space problems like that of space debris might be a vi-
able option, the adoption of such standards and practices should be
preceded, as had been the case in ICAO, by the conclusion of an appropriate
intergovernmental agreement on the subject.

Mr. Tuvayanond* pointed to lacunae in the law of outer space and de-
scribed as unfair the situation in which many developing countries found
themselves as to the access to the geostationary orbit (GSO). Currently no
guaranteed access to this valuable natural resource existed for many develop-
ing countries which had no technical capabilities to launch their own satel-
lites to the orbit. Procedures for registration of orbital slots on the GSO had
been conceived in a very vague manner. The criterion of readiness to launch
such satellites to the GSO, which was being used on a "first-come, first-
served" basis, put those States in a disadvantageous position. There were al-
ready 40 satellites on the GSO above Asia, and 14 more were to be launched
in the near future. Therefore, one of the tasks before international space law
was to correct the situation and to protect the legitimate rights of developing
countries to the use of the GSO.

In reply, the Moderator said that, while WARC-ORB 85-88 was an im-
portant step in the direction of modifying the current "first-come, first-
served" system for the use of the geostationary orbit, a lot remained to be
done in order to guarantee equitable access of all States, in particular the de-
veloping countries, to this valuable natural resource.

13 General Assembly resolution 34/68 of 5 December 1979, annex.

* Deputy Director-General, Department of Treaties and Legal Affairs, Ministry of Foreign
Affairs, Bangkok, Thailand.
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Mr. Macdonald* referred to the common heritage of mankind concept

and inquired about the current status of the idea of establishing an interna-

tional space authority or organization.

In reply, Mr. Galloway said that at present the proposal to establish an

international space agency was not actively considered either in COPUOS or

in other United Nations forums, one of the main reasons being perhaps that,

historically, a number of specific areas of space activities were already success-
fully dealt with by existing international organizations (e.g., ITU, WMO),

which made it difficult for States to work out the terms of reference of an in-

ternational space agency.
Mr. Telles Ribeiro observed that outer space activities were global in na-

ture and that, pursuant to article I of the 1967 Outer Space Treaty, 14 the ex-

ploration and use of outer space should be carried out for the benefit and in
the interests of all countries, irrespective of their degree of economic or sci-
entific development. On that basis, quite a few States had in the past sup-
ported the idea of establishing an international space agency which would,
inter alia, guarantee the implementation of the article in question. However,
it proved difficult to reach agreement on the replacement of the existing in-
ternational machinery for cooperation in outer space by a new universal or-
ganization. Efforts were accordingly being made to enhance cooperation
through other means.

The Moderator added that if, in the future, the international communi-
ty were to agree to establish an international space organization, the Interna-
tional Seabed Authority might perhaps serve as a model for that purpose.

Asked if there were plans to renegotiate the 1979 Agreement Governing
the Activities of States on the Moon and Other Celestial Bodies 15 under
article 18 thereof, Mr. Galloway replied that the question of the review of
the Moon Agreement had been discussed at the thirty-seventh session of
COPUOS in 1994. As a result of this discussion, the Committee had recom-
mended that the General Assembly "should take no further action" at its
forty-ninth session on the matter.

Mr. Terekhov** said that, pursuant to article 18 of the Moon Agree-
ment, the question of the review of that instrument was included in the agenda

14 United Nations, Treaty Series, vol. 610, pp. 205-301.
15 General Assembly resolution 34/68 of 5 December 1979, annex.

* Founding President of the Canadian Council on International Law, Dalhousie Law School,
Halifax, Nova Scotia, Canada.

- Senior Legal Officer, General Legal Division, Office of Legal Affairs, United Nations
Secretariat.
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of the forty-ninth session of the General Assembly in order to consider, in the
light of its past application, whether the Agreement required revision. The
Assembly, having considered that question, limited itself to noting,
in paragraph 42 of its resolution 49/34 of 9 December 1994, the above
COPUOS recommendation that "no action" should be taken.

Mr. Cede* recalled that COPUOS, in addition to the five treaties pre-
viously referred to, had elaborated three declarations of legal principles
which were subsequently adopted by the General Assembly. Principles Gov-
erning the Use by States of Artificial Earth Satellites for International Direct
Television Broadcasting were adopted by the General Assembly in 1982 by
voting. It was noteworthy that those Principles had not acquired an impor-
tant role in outer space law, and they were not very often referred to.

The 1986 Principles relating to Remote-sensing of the Earth from Out-
er Space, which were approved without a vote, were used by States as general
guidelines for the activities in the area of remote-sensing.

As for the Principles Relevant to the Use of Nuclear Power Sources in
Outer Space, which were adopted by the General Assembly in 1992, also by
consensus, they embodied detailed scientific and technical guidelines aimed
at the safe use of nuclear power sources onboard space objects. They envis-
aged their review and possible revision, a question currently examined in
COPUOS. It would be interesting to analyse the success, or lack of it, of
these principles in the light of the results of that review.

Professor Kolosov** supported the idea of elaborating an agreement
regulating various questions of manned space flights. Recently, a group of
space lawyers from Germany, the Russian Federation and the United States
had prepared a draft convention on manned space flights. That work was
done within the framework of the International Institute of Space Law of the
International Astronautical Federation. The draft constituted a good starting
point for commencing the consideration of this important legal issue in
COPUOS and should be communicated to the Legal Subcommittee of
COPUOS.

Outer space law was becoming more and more closely related to envi-
ronmental law. The increasing impact of outer space activities upon the en-
vironment and the use of outer space technology for monitoring
environmental processes on the Earth made it necessary for lawyers to take a
closer look at various environmental issues of human activities in outer space.

* Ambassador, Legal Counsel, Federal Ministry of Foreign Affairs, Vienna, Austria.
** Professor, Moscow State Institute of International Relations of the Ministry of Foreign

Affairs, Moscow, Russian Federation.
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The space debris issue was perhaps the most urgent problem requiring atten-

tion. There was little doubt that environmental issues would soon find their

way into the agenda of the Legal Subcommittee of COPUOS.
In connection with the question of outer space "soft law", it should be

recalled that identical provisions were to be found in quite a few recent Gen-
eral Assembly resolutions on the peaceful uses of outer space, adopted with-
out a vote. COPUOS could usefully examine whether those provisions could
be viewed as emerging new customary rules of international space law.

The Moderator, in his concluding remarks, stressed that while much
had been already achieved in space law, particularly through the United Na-
tions, there was still work to be done. The feasibility and possible content of
"standards and recommended practices" following the ICAO model deserved
further study. The observance and implementation of the various outer space
principles required bolstering. And the notion of "common benefit" would
continue to provide ground for argument before an amicable agreement
could be reached thereon. The consensus process of the development of
space law is an example to emulate.
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IX. ENVIRONMENTAL LAw CHALLENGES
TO THE LAW OF THE SEA CONVENTION:

PROGRESSIVE DEVELOPMENT OF
PROGRESSIVE DEVELOPMENT*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

ARTHUR RALPH CARNEGIE*

At the time of the entry into force of the United Nations Convention on
the Law of the Sea, international environmental law had acquired a much
greater prominence than was the case at the time of its adoption. That in-
strument encompasses provisions addressing environmental concerns which
constituted significant advances on the state of lex lata on the date of its con-
clusion. Many such provisions have achieved universal acceptance even be-
fore the entry into force of the Convention, leading to the conclusion that
its elaboration has been a successful exercise in progressive development of
international law. Nevertheless, the Convention is in some danger of obso-
lescence because its vision in relation to environmental law is appearing, by
current standards, increasingly myopic.

The challenge of protecting the marine environment was met by the
framers of the Convention in two different ways. Thus, in relation to the
conservation of the living resources of the sea, they elaborated the provisions
on the regime of the exclusive economic zone. In relation to pollution, they
recast the basic principles of maritime jurisdiction in the context of the
subject-matter. This recasting has taken the form of a framework within
which future development could take place and which could constitute the
setting for harmonizing existing rules. The Convention's prescriptions relat-
ing to the marine environment are accordingly in significant measure

Round-table discussion held on Thursday, 16 March 1995.
* Executive Director, Caribbean Law Institute Centre, Bridgetown, Barbados.
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"umbrella" provisions. The Convention thus provides an outline which has
to be complemented by reference to other international and regional
agreements as well as national legislation. This leads to the conclusion
that, in so far as changes in these other instruments remain within the
bounds of the Convention's umbrella, there is scope for progressive devel-
opment of the Law of the Sea Convention, which itself has been the product
of progressive development.

Given the fact that a basic principle of treaty law is that a treaty is bind-
ing only on its parties, 2 the question arises as to the effect of a treaty of
broader participation which makes prescriptions by reference to a treaty of
more limited participation. This question is relevant with regard to the 1973
International Convention for the Prevention of Pollution from Ships
(MARPOL), 3 to which not all States which have ratified the Law of the Sea
Convention are parties, although MARPOL has a greater number of parties
overall. One could argue that, to enforce MARPOL standards, both the
coastal State and the flag State have to be parties to MARPOL. On the other
hand, the argument could be made that a State's participation in the Law of
the Sea Convention evinces sufficient consent to be bound by the interna-
tional standards to which the Convention refers, even where these standards
are not binding on that State by virtue of another agreement as such. Accord-
ing to the latter view, the Convention's use of prescription by reference pro-
vides its own engine of progressive development of its norms.

Since MARPOI~s text preceded that of the Law of the Sea Convention,
the latter's general framework is essentially accommodating, in this regard,
already existing detailed provisions. But subsequent to 1982, a considerable
number of multilateral and bilateral agreements have been elaborated on the
prescriptions of the Law of the Sea Convention, thus taking further this pro-
cess of progressive development of the progressive development of the law by
the Convention itself.

Many of these new agreements deal with the marine environment: even
as early as 1989, the Secretary-General of the United Nations identified 53
such instruments, 4 including the 1983 Cartagena Convention for the
Protection and Development of the Marine Environment of the Wider

1 See "Protection and preservation of the marine environment: Report of the Secretary-

General", United Nations document A/44/461 (1989), para. 7; Myron H. Nordquist et al.,
United Nations Convention on the Law of the Sea-1982: A Commentary (Martinus Nijhoff,
Dordrecht), vol. IV (1991), p. 21.

2 See, e.g., Ralph Carnegie, "The Vienna Convention on the Law of Treaties and Law of
the Sea Lawmaking", Anuario juridico Interamericano (1984), pp. 53-94.

3 NationalLegislation and Treaties Relating to the Law of the Sea, United Nations, Legislative
Series ,ST/LEG/SER.B/ 18), p. 461.

See "Protection and preservation of the marine environment: Report of the Secretary-
General", op. cit.
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Caribbean Region 5 and its Protocol concerning Cooperation in Combating

Oil Spills in the Wider Caribbean Region 6 and Protocol concerning Specially
Protected Areas and Wildlife (SPAW Protocol), 7 the 1989 Basel Convention

on the Control of Transboundary Movement of Hazardous Wastes and Their

Disposal, 8 and the 1990 International Convention on Oil Pollution Pre-

paredness, Response and Cooperation, which is to come into force shortly.9

Mention has also to be made of the ongoing negotiations regarding the elab-

oration of an agreement for the implementation of the provisions of the Law
of the Sea Convention relating to the conservation and management of strad-
dling fish stocks and highly migratory fish stocks. Moreover, the Law of the
Sea Convention has encouraged a process of negotiation of bilateral agree-
ments in various areas, such as fishing access agreements.

However, the importance of the Law of the Sea Convention as the blue-
print for the protection of the marine environment has not diminished with
the passage of time. This is evident, for example, from the fact that, in the
documentation presented to the United Nations Conference on Environ-
ment and Development, the Law of the Sea Convention was considered as
providing the framework within which to pursue the protection and sustain-
able development of the marine environment. 10 Indeed, one of the possible
trends identifiable with regard to the numerous subsequent negotiations is
that of at least implicit deference to the Law of the Sea Convention.l1 Thus,
article 3, paragraph 3, of the Cartagena Convention expressly states that
nothing in its text or in the Protocols thereto shall prejudice any "present or
future claims or the legal views of any Contracting Part-%, concerning the na-
ture and extent of maritime jurisdiction". The SPAW Protocol also seems to
be carefully deferring to the Law of the Sea Convention, for it provides that
the regulation by its Parties of ship activities should be without prejudice to
"the rights of innocent passage, transit passage, archipelagic sea lanes passage
and freedom of navigation"12-the concepts of transit passage and archipe-
lagic sea lanes passage being two of the distinctive contributions of the Law
of the Sea Convention to the language of international law. As for article 4,
paragraph 12, of the Basel Convention, it states that the Convention shall

5 International Legal Materials, vol. 22, p. 227.
6 Ibid., p. 240.

7 Text reproduced in Richard Wallace, The Marine Mammal Commission Compendium of
Selected Treaties, InternationalAgreements, and Other Relevant Documents on Marine Resources, Wild-
life, and the Environment, vol. II, p. 2316.

8 International Legal Materials, vol. 28, p. 657.
9 Ibid., vol. 30, p. 733.
10 See, e.g., United Nations document A/CONE151/PC/104.
II For examples preceding the conclusion of the Law of the Sea Convention, see Nordquist,

op. cit., pp. 20 and 21.
Article 5, paragraph 2 (c).
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not affect in any way "the sovereignty of States over their territorial sea estab-
lished in accordance with international law, and the sovereign rights and
the jurisdiction which States have in their exclusive economic zones and
their continental shelves in accordance with international law, and the exer-
cise by ships and aircraft of all States of navigational rights and freedoms as
provided for in international law and as reflected in relevant international
instruments".

Turning to the question of civil jurisdiction in relation to environmental
protection, I would like to recall that, in accordance with its article 229, the
Law of the Sea Convention does not affect "the institution of civil proceed-
ings in respect of any claim for loss or damage resulting from pollution of the
marine environment". However, it seems arguable that, in this context, the
term "affected" means "negatively affected", since the Convention unambig-
uously provides certain grounds for instituting civil proceedings. Thus, arti-
cle 235, paragraph 1, provides that States are responsible for the fulfilment
of their international obligations concerning the protection and preservation
of the marine environment and shall be liable in accordance with interna-
tional law. Since State responsibility is strictly civil responsibility, this article
is creating the international law analogue of a civil cause of action. Article
235, paragraph 2, requires States to ensure that recourse is available in accord-
ance with their legal systems for prompt and adequate compensation or other
relief in respect of damage caused by pollution of the marine environment by
natural or juridical persons under their jurisdiction. Accordingly, States are
at least required to enable civil proceedings.

Another provision dealing with civil proceedings, outside the specific
environmental context, is article 28, which limits the coastal State's enforce-
ment jurisdiction in civil matters in relation to ships in innocent passage.
There is nothing to suggest that such restrictions would not apply equally
where the civil proceedings relate to an environmental damage claim. In fact,
the Nordquist Commentary treats article 28 as the overriding provision in
this respect. 13 However, these restrictions may have become less acceptable
in the present era of aggressive environmentalism, so that there might be an
opportunity for further progressive development of the law with respect to
this issue.

The above notwithstanding, most of the provisions of the Convention
relating to jurisdiction to protect the marine environment are concerned
with prescription and enforcement in the context of penal, rather than civil,
jurisdiction, as discussed below.

Where activities on board a ship are concerned, the flag State has com-
prehensive jurisdiction to the extent that in some matters other States might

13 Nordquist, op. cit., p. 361.
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not even have prescriptive jurisdiction. Thus, articles 58, paragraph 2, and

97, paragraph 1, provide for the exclusive jurisdiction of the flag State or the

State of nationality of the master or crew of a ship with respect to an incident

of navigation involving the penal or disciplinary responsibility of that person
and having occurred in an exclusive economic zone or on the high seas. On
the other hand, article 221 safeguards the right of States to take and enforce
measures beyond the territorial sea proportionate to the actual or threatened
damage from pollution or threat of pollution arising from maritime
casualties.

The flag State has thus an important role to play as regards the protec-
tion of the environment. In this connection, I note that the draft agreement
regarding the conservation and management of straddling fish stocks and
highly migratory fish stocks calls on flag States to im ose a licensing regime
for their ships to engage in fishing on the high seas.1 I would also point out
that, in February 1993, France and Italy prohibited ships flying their flags
and carrying oil or certain dangerous substances from navigating in the Strait
of Bonifacio. 15 This prohibition does not generally apply to ships of other
States, notwithstanding the fact that the relevant waters are either French or
Italian territorial waters. However, the Assembly of the International Mari-
time Organization (IMO) has endorsed a voluntary cargo reporting system
for such ships using the Strait. 16

The above instances, while illustrating the amplitude of flag State juris-
diction as a matter of international law, also reveal the emergence of a polit-
ical threat which could potentially pose a challenge to the regime of the Law
of the Sea Convention. Indeed, the State which imposes restrictions on ac-
tivities of vessels flying its flag will face pressure from its nationals to have
these restrictions applied to foreign vessels also and will probably attempt to
secure an international agreement under which all States would impose such
restrictions.

While the State with territorial jurisdiction over the locus delicti would
always in principle be expected to have jurisdiction, both enforcement and
prescriptive, over any environmental offence, the Law of the Sea Convention
is notable for its exceptions to this general principle. With regard to straits
used for international navigation and in archipelagic waters, for example, the
express authority of the coastal State under articles 42, paragraph 1 (b), and

54 to adopt laws and regulations in respect of the prevention, reduction and
control of pollution is limited by the requirement that such laws give effect
to applicable international regulations regarding the discharge of oil, oily

14 See United Nations document A/CONE164/22, article 17, paragraph 3.

15 United Nations, Law of the Sea Bulletin, No. 25, pp. 65-68.
16 Resolution A.766(18) of 4 November 1993.
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wastes and other noxious substances in such waters. Moreover, article 23
seems to grant foreign nuclear-powered ships and ships carrying nuclear or
other inherently dangerous or noxious substances an express right of inno-
cent passage, which could be construed as a limitation on the coastal State's
prescriptive jurisdiction over the territorial sea. Some States have difficulty in

accepting this interpretation of the Convention, 17 although it appears to be
consistent with State practice, as evidenced, for example, by the terms of the
1989 Joint Statement by the Union of Soviet Socialist Republics and the
United States on the Uniform Interpretation of Rules of International Law

Governing Innocent Passage, which reads: "All ships, including warships, re-
gardless of cargo, armament or means of propulsion, enjoy the right of inno-
cent passage through the territorial sea in accordance with international law,
for which neither prior notification nor authorization is required". 18

The discussion on the right of the coastal State to information on vessel
cargoes and its implications on the right of innocent passage and transit pas-
sage taking place in IMO indicates that there is reluctance to recognize such
right in relation to vessels merely passing through territorial waters without
entering a port, although voluntary reporting systems have been instituted. 19

Nevertheless, the growing concern regarding the limits imposed by the Law
of the Sea Convention on coastal State regulation offers a potential opportu-
nity for further progressive development.

It is also to be noted that, notwithstanding the Basel Convention's ex-
press deference to the Law of the Sea Convention, the inclusion of household

waste within the former's scope 20 would have to lead to the reconsideration
of the latter's sharp distinction between hazardous cargoes-giving rise to a
special regime of concern-and other cargoes.

The issue of the carriage of hazardous cargoes is, in particular, a matter
of great concern to the members of the Caribbean Community which are op-
posing the passage of plutonium cargoes through the Caribbean Sea. Preven-
tion by prohibition is not, however, the approach taken on this issue by
IMO, which is discussing the question of liability for damage caused by such
cargoes, and adopted on 4 November 1993 a Code for the Safe Carriage of

Irradiated Nuclear Fuel, Plutonium and High-level Radioactive Wastes in
Flasks on Board Ships. 2 1 Again, it could be said that a certain tension is de-
veloping between the regime of the Law of the Sea Convention, which in this
instance gives priority to freedom of navigation over environmental con-

17 See the declarations of Egypt, Oman and Yemen made upon ratification of the Conven-
tion, Law of the Sea Bulletin, No. 25, pp. 13, 17 and 20, respectively.

18 International LegalMaterials, vol. 28, p. 1446 (para. 2).
19 See, e.g., text at note 16 above.
20 See annex II to the Basel Convention.
21 Annexed to Assembly resolution A.748(18).



ENVIRONMENTAL LAW CHALLENGES TO THE LAW OF THE SEA CONVENTION 555

cerns, and the growing importance attributed to the need to protect the ma-

rine environment.

As to the prescriptive jurisdiction of the coastal State in environmental

matters with regard to the exclusive economic zone and the continental shelf,

it is, under the Law of the Sea Convention, comprehensive in relation to the
conservation of living resources, but limited in relation to pollution. It ap-

pears that the provisions regarding the former aspect have withstood the test
of time and that the degree of control conceded by the Convention to the

coastal State with respect to pollution is, even with current standards, re-
markable. However, the growing dissatisfaction of coastal States with the re-

strictions on their rights of environmental control in the areas under their
sovereignty could not but threaten to also extend to the exclusive economic
zone, since pollutants know no artificially drawn legal boundaries.

With regard to the high seas as well as the Area, there is no presumption
of jurisdiction for any State. The expectation is accordingly that flag State
jurisdiction and jurisdiction under the nationality principle would have
to suffice for environmental matters. However, the Law of the Sea Conven-
tion recognizes that, in certain limited cases, other States have subsidiary
jurisdiction.

22

As far as living resources are concerned, the cooperative conservation re-
gime of 1958 continues to exist, 2 3 and is being developed through ongoing
negotiations on a draft agreement for the implementation of the provisions
of the Law of the Sea Convention relating to the conservation and manage-
ment of straddling fish stocks and highly migratory fish stocks. It appears
that a significant encroachment on the freedom of fishing is being considered
in this context. Indeed, draft article 8, paragraph 4, provides that only those
States that participated in the work of a subregional or regional fisheries
management organization or arrangement, or that otherwise cooperated in
the application of conservation and management measures established by
that organization or arrangement, shall have access to the fishery to which

such measures applied. 24 Enforcement seems primarily to be the responsibil-
ity of flag States, although provision was made, under certain circumstances,
for enforcement by other States. In particular, it is contemplated that States
participating in fisheries management organizations or arrangements would
be required to take certain measures to deter activities by vessels flying

the flag of States not members of such organizations, which undermine
the effectiveness of regional or subregional conservation and management

22 See articles 218, 221 and 228.
23 See the 1958 Convention on Fishing and Conservation of the Living Resources of the

High Seas, United Nations, Treaty Series, vol. 559, p. 285.
24 AICONF.164/22.
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measures. 2 5 More generally, States parties to the instrument under negotia-
tion would be under the obligation to take similar measures with respect to
vessels flying the flag of States not parties to that instrument. 26 Ongoing ne-
gotiations thus indicate a trend towards the progressive development of the
law beyond the provisions of the Law of the Sea Convention.

As to the International Seabed Authority, it also has the obligation to

adopt rules, regulations and procedures to ensure the protection of the ma-
rine environment from the harmful effects of its activities, 27 but it has no en-
forcement jurisdiction.

In conclusion, I believe that the regime of the Law of the Sea Conven-
tion with regard to environmental matters still remains relevant even as en-
vironmental concerns have become more urgent. On certain aspects,
however, progressive development of the law has occurred since 1982, and
there still exist opportunities for further progressive development.

B. SUMMARY OF THE DISCUSSION

During the ensuing discussion, some participants expressed their agreement
with the Moderator's view that the Law of the Sea Convention was in danger
of obsolescence as regards its provisions relating to the protection of the en-
vironment. It was argued, in particular, that the Convention did not address
the issue of compliance, as was the case with recent environmental treaties,
and that it had taken into account the precautionary principle only margin-
ally and in a general manner.

Other participants felt, however, that the Convention's environmental
provisions were forward-looking and that it was possible to build on the
Convention's framework to address new concerns. It was remarked that
States envisaging ratification of the Convention were not deterred from do-
ing so on the basis of the argument that its environmental provisions were
deficient. It was also observed that the precautionary principle was reflected
in the definition of the term "pollution of the marine environment" under
article 1, paragraph 4, of the Convention, although it was recognized that
less consideration had been given to this principle in relation to conservation
and management of living resources-a matter which was being addressed by
the United Nations Conference on Straddling Fish Stocks and Highly Migra-
tory Fish Stocks. It was further pointed out that the issues of straddling fish
stocks and of innocent passage had already been controversial at the time of

25 See draft article 32, paragraph 3, ibid.
26 See draft article 34, ibid.
27 See articles 145 and 209 of the Law of the Sea Convention and artide 17, paragraph 1

(b) (xii) and paragraph 2 (0, of annex III to the Convention.



ENVIRONMENTAL LAw CHALLENGES TO THE LAW OF THE SEA CONVENTION 557

the Convention's adoption and that discussion thereof in light of new devel-
opments should lead to new compromise solutions based on the Conven-
tion's fundamental provisions.

The question was raised whether, if the Convention's provisions regard-
ing innocent passage and environmental jurisdiction were considered to be
the result of progressive development of the law rather than a reflection of
customary law, a coastal State could, in this transitional phase where the
Convention had entered into force but had not yet achieved universal partici-
pation, impose its environmental regulations on a vessel carrying hazardous
substances and flying the flag of a State not party to the Convention. It was
also wondered whether the final text of the agreement regarding the conser-
vation and management of straddling fish stocks and highly migratory fish
stocks would indeed contain provisions regarding the rights and obligations
of parties vis-A-vis non-parties.

As to the issue of the passage of hazardous wastes through the Caribbean
Sea, it was wondered whether it was possible to apply the concept of regional
custom with respect to the opposition of Caribbean States to such activity.
The view was, however, expressed that, at this stage, those States were not as-
serting the existence of a legal rule, but rather proposing the adoption of such
rule by other States.

Concerning the question of the reference to other international instru-
ments in the Law of the Sea Convention, doubts were expressed regarding
the extent to which States parties to the Law of the Sea Convention but not
parties to such other instruments were bound by the latter's provisions by vir-
tue of such reference. It was pointed out, however, that at a recent consulta-
tive meeting of the Contracting Parties to the 1972 Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter
(London Dumping Convention),2 8 it had been decided that the reference in
the Law of the Sea Convention to global rules and standards regarding

dumping covered the rules and standards laid down in the London Dumping
Convention, and that therefore States parties to the Law of the Sea Conven-
tion were required to apply such rules and standards.

It was observed that the Law of the Sea Convention did not envisage the
establishment of a conference of the parties, as was the case for instance with
the 1992 Convention on Biological Diversity.29 It was pointed out, however,
that the General Assembly has been exercising similar functions de facto, and
would continue to receive reports of the Secretary-General on developments
relating to the law of the sea. It was further remarked that the Convention

itself envisaged the development of some of its provisions through other

28 United Nations, Treaty Series, vol. 1046, p. 120.
29 International Legal Materials, vol. 31, p. 818, artide 23.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

forums such as international organizations and diplomatic conferences. The
United Nations Conference on Straddling Fish Stocks and Highly Migratory

Fish Stocks was a case in point.
The point was made that, at the regional level, substantial developments

had taken place in the area of the protection of the environment beyond the
basic provisions of the Law of the Sea Convention, particularly with regard
to compliance. A collective regional legislative process had thus resulted in
the adoption of framework conventions supplemented by protocols address-
ing specific issues. It was noted, in this connection, that, while the original
text of the 1976 Convention on the Protection of the Mediterranean Sea
against Pollution (Barcelona Convention) 30 did not contain a definition of
the precautionary principle, it was to be amended shortly to include such
definition, together with a definition of another principle that States parties
would be required to apply, namely, the polluter pays principle. The concept
of elimination of pollution-through the use of new, clean technologies-
which was absent from the Law of the Sea Convention, was also to be intro-
duced in the amended version of the Barcelona Convention. It was further
mentioned that a protocol to the latter Convention was being elaborated re-
garding the transboundary movement of hazardous wastes, which would
contain very strict rules on the matter.

30 Ibid., vol. 15, p. 290.



X. THE PHYSIOGNOMY OF DISPUTES
AND THE APPROPRIATE MEANS

TO RESOLVE THEM*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

GERHARD HAFNER**

The Changes in International Relations

This Round Table on the physiognomy of disputes and the appropriate
means to resolve them (the title was borrowed from an article by Shabtai
Rosenne) deals with an issue which is considered as being of great impor-
tance to international relations of the end of the twentieth as well as of the
beginning of the twenty-first century. The United Nations Congress on Pub-
lic International Law is particularly competent to discuss this topic as it
brings together individuals responsible for the development of international
law, whose duty is to weigh those changes in international relations which re-
quire new approaches to the mechanisms for the peaceful settlement of dis-
putes. Conflicts, and consequently disputes, of the kinds mentioned are
mainly of a dysfunctional nature in so far as they impede the achievement of
the overall purpose of international law.

Hitherto, the traditional system has been based on the assumption that
international disputes-so called legal disputes-resulted from a divergence
of views on the application of existing norms of international law. Interna-
tional law has been conceived as a system regulating the bilateral relations be-
tween States which were conceived as entities appearing as single legal units.
It has been held that such disputes could best be resolved by means dating
back to classical Greek and Roman times such as arbitral or judicial deci-
sions. Such procedures where one State institutes proceedings against anoth-
er State on a purely bilateral basis mostly constitute a binary system and are
characterized by a zero-sum situation where the gain of one side is the loss of
the other.

* Round-table discussion held on Thursday, 16 March 1995.
** Professor of International Law, University of Vienna, Vienna, Austria.
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Thus, this system has been developed in a world where

* The actors have been States acting independently as sovereign entities
according only to their individual interests,

• No centralized authorities have existed, and
* No need to take into account common interests has arisen.

During this period, the main objective of international law has been to sep-
arate and distribute the power of States so that mainly bilateral inter-State re-
lations formed the very subject of rules of international law.

This situation no longer exists and it is necessary to take a fresh look at
the adequacy of the traditional patterns and mechanisms for the resolution
of international disputes, bearing in mind:

• The transboundary effects of the activities of States and their expanded
nature,

• The growing direct and indirect effects of these activities on phenom-
ena of concern to the community of States,

* The greater transparency of State boundaries,
* The increased mobility of people across borders,
* The widening of the types of subjects of international law,
* The increased role of the individuals in international law combined

with the waning sovereignty of States.

The Concept of Dispute

Before the consequences of such changes are analysed, the concept of dispute
has to be clarified, and the situation which gives rise to a dispute settlement
procedure must be distinguished from those situations which are only likely
to result in disputes.

The traditional definition of the term "dispute" as found in the jurispru-
dence of the Permanent Court of International Justice or the International
Court of Justice is too wide and too narrow at the same time. It is too wide in
so far as, according to international judicial practice, a mere divergence of
views or interests as such, without any likelihood of follow-up action by
States, is not viewed as sufficient to be submitted to international proceedings.
It is too narrow in so far as it is no longer possible to confine international dis-
putes only to those between two or more States disagreeing among themselves.

Consequently, international disputes have to be understood as conflict-
ing and, from the point of view of international law, irreconcilable attitudes
of international actors, i.e., subjects of international law, where the actors
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involved are unable to pursue their intended line of action as expressed in
concrete claims without confrontation.

Despite the fact that even the classical dispute settlement procedures

undeniably exercise a certain preventive function prior to the outbreak of a
dispute (in particular, where a compulsory jurisdiction had been provided),
it is not the task of this Round Table to scrutinize procedures designed to
prevent a dispute. Although monitoring or non-compliance procedures are
certainly most valuable instruments for reducing the probability of the out-
break of international disputes, they are not included in the dispute settle-
ment procedures in the narrow sense.

The Function of the Settlement of Disputes

Once a dispute occurs, the parties thereto search a procedure which will en-
able them to re-establish what is considered by them as an equilibrium or a
situation in which the actors concerned are precluded from raising further
claims. Thus, the function of such a procedure should be to ascertain stan-
dards which the actors concerned either accept or are legally bound to accept
as governing the issue of the dispute.

Categories of Disputes Susceptible of Settlement

The following criteria for the classification of disputes to be settled can be
singled out:

(i) Parties to the dispute: In accordance with the broadening of the scale of
subjects of international law, i.e., of entities being addressed directly by
international law, parties to the dispute are no longer only States, but

also international organizations, individuals, peoples, minorities or
even non-governmental organizations (NGOs). The question could be
raised whether the community of States itself should also be entitled to
institute proceedings.

(ii) The traditional view that norms of international law regulate bilateral
relations between States is deemed to require certain modifications:
Under contemporary conditions, norms of international law could pro-
vide three different implementation structures:

(a) They could imply a bilateral reciprocal implementation in the tra-

ditional sense where the implementation is "due" by one State to
another,

(b) They could also require an implementation due by one State to the
community of States, or
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(c) An implementation owed by one State to individuals under its ju-
risdiction (such as human rights).

These different implementation structures involve different conflict
situation.

In the first case, one State is seen as affected in its sphere of rights and
interests by the attitude of another State which is considered not to be in
conformity to the applicable standards (rules of international law).

In the second case, the non-compliance with accepted standards by one
State is considered to affect so-called common interests and, directly or indi-
rectly, all States in the same manner, so that any one State could have more
rights to invoke this non-compliance than any other. In this case, it seems ad-
visable to find ways and means through which the common interests can be
represented properly.

In the third case, where the rights and interests of individual persons are
at stake, traditional international law is unable to single out the affected State
which is entitled to institute proceedings. Such a situation occurs regularly
in the case of human rights, and particular instruments have been established
to overcome this problem.

It could, however, also happen in the field of environmental law where,
in the transboundary context, individuals are affected in the first place and
only through them the State itself. In such a situation, the first and original
conflict would arise between an individual and a foreign State; in this regard,
the law of diplomatic protection is not considered as appropriate to accom-
modate the needs of the individual. This inadequacy does not only result
from the discretion the State enjoys in the exercise of diplomatic protection,
but also from the possibility that the individual might be, for instance, a for-
eigner in the State of residence where the damage has occurred.

(iii) A further criterion for the classification of disputes could be derived
from the degree of political importance attached to the issue by the
actors concerned. Thus, States are not inclined to submit certain dis-
putes (national defence, State's territorial integrity, title to territory,
claims to other areas) to a third-party settlement procedure except
negotiations, such as those reflected in the Valetta formula of the Organ-
ization for Security and Cooperation in Europe (OSCE) mechanism.
However, it is not possible to draw a precise line between justiciable and
non-justiciable disputes. But, at the same time, it cannot be excluded

that means may be found to deal even with conflicts considered as non-
justiciable or highly political, provided, however, that these instruments

do not affect the ideology underlying these matters.
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(iv) Traditionally, a distinction is made as to whether the dispute concerns

claims regarding the application of existing norms or their amendment.

(v) Finally, it could be asked whether cases before national courts could be
considered as international disputes if they involve aspects of interna-
tional law.

The Inadequacy of Dispute Settlement Procedures

In order to achieve its ultimate objective, the international system needs ef-
ficient means to deal with all kinds of disputes. However, the actual means
and regimes only cope with one particular kind of disputes, namely, those of
a reciprocal nature among States. As a principle they do not confer upon in-
ternational organizations or NGOs the right to participate in contentious
proceedings and grant the individuals only a limited right in the framework
of particular regional dispute settlement systems concerning human rights.

(i) With regard to the various possible international actors involved in a
dispute, the following questions must be raised whether
* International organizations should have access to the contentious

proceedings before the International Court of Justice,
* States should be entitled to ask for advisory opinions,
• NGOs could have certain participatory rights,
* Individuals or other entities which enjoy certain rights under inter-

national agreements (such as minorities) should have a standing
before an international institution like an international criminal
court,

* Moreover, the question of who should be entitled to represent the
international community should also be raised.

(ii) As to the different implementation structure of norms, no adequate or
generally accepted means exist relating to disputes arising from norms
governing relations between a State and individuals (cases of human
rights, minorities, peoples). In this respect, devices are needed to cover
cases between an individual and a neighbouring State, for instance, in
environmental matters.

Even as regards disputes among States, the current regime contains cer-
tain lacunae: Thus, if a common interest is at stake in a given case, the ques-
tion arises whether the State which intends to resort to judicial means meets
the conditions of "interested party" as required for this purpose. And if a
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State is finally allowed to use this procedure, the judgement exercise has a
legal effect only between the parties to the dispute irrespective of the interest
of world community in the case. Such an award should then be provided
with an erga omnes effect; if not, a double regime would be created with det-
rimental legal effect on interests of the world community. A weak device aim-

ing at protecting these interests could be seen in the use of advisory opinions
of the International Court of Justice which can be illustrated by the requests
addressed recently to the Court concerning the legality of the use of nuclear
weapons.

(iii) As far as the disputes involving matters of higher political importance
are concerned, which the States involved are not inclined to submit to a
third-party settlement procedure, instruments should be sought which
avoid a total defeat of one side to the dispute, lead to a solution benefit-
ing both sides and do not pose a threat to the basic values or ideologies
involved in the case.

(iv) In international dispute settlement procedures, the line between law
ascertaining and law-making is very often blurred. Whereas formerly,
these different functions were ascribed to different procedures (e.g.,
conciliation for political issues and arbitration for legal disputes) and
even today practice still distinguishes among political and judicial
means, depending on the wish to create new law or to state existing
rules, it must be borne in mind that nowadays the various means of set-
tlement do not necessarily correspond to this distinction.

(v) As to cases before national courts involving aspects of international law,
it could be argued that a certain uniform application and interpretation
of the invoked norms would be desirable. In this respect, it could be
asked whether a State (or its courts) should be given the right to ask for
something like a "preliminary ruling" or for some advice from an inter-
national body so that a first step towards ensuring the homogeneity of

international law could be made. This could even apply to cases where a
State wishes an independent body to ascertain the conformity of its
activity with international law.

Conclusion

In the light of the fundamental changes the international legal order is facing
today, the existing means of peaceful settlement of international disputes
need to be altered according to the changes within the international system.
These changes have to be analysed in order to see how far existing instru-
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ments require a substantial modification or only slight amendments to con-
form to these needs. It should also be scrutinized how far such structural
changes would enhance the willingness of international actors to submit
their disputes to international bodies which, in the long run, could serve as
means not only to ensure international relations with less likelihood of con-
flicts but also to stimulate, through a peaceful change, a gradual adaptation
of international law to changed circumstances. International disputes could
then play a certain positive role in so far as their settlement could substan-
tially contribute to the development of international law.

B. SUMMARY OF THE DISCUSSION

Opening Remarks by Renate Platzder*

From the viewpoint of an international lawyer, the twentieth century wit-
nessed unparalleled efforts to strengthen the rule of law in international re-
lations, including the development and codification of dispute settlement
mechanisms. The First and Second Peace Conferences at The Hague sought
to diminish the evils of warfare by codifying the Law of War and to contrib-
ute towards the maintenance of general peace by adopting the 1899 and
1907 Conventions for the Pacific Settlement of International Disputes.1

Almost 100 years later, and on the eve of the fiftieth anniversary of the Char-
ter of the United Nations, the causes of war and the dangers to peace are not
yet fully understood and far from being under control. The world today is
suffering from more than 40 armed conflicts, which, in 1994 alone, resulted
in 6.5 million dead, 6 million wounded and 18 million refugees.

The record of peacemaking through international litigation was rather
modest. Between 1902 and 1932, only 22 cases were decided by the Perma-
nent International Court of Arbitration, which was more or less dormant
since. The revitalization of this Court was now one of the objectives pursued
during the United Nations Decade of International Law. The Permanent In-
ternational Court of Justice delivered 22 judgements and 27 advisory opin-
ions between 1922 and 1940. Not long ago, the International Court of
Justice was equally an under-used institution.

In the 1970s, several years of discussion in the General Assembly, in the
Sixth Committee and among individuals considering themselves as the

American Journal of International Law, 1899, Supp. 1: 107; League of Nations, Treaty
Series, vol. 54, p. 435.

* Institute for International Affairs, Ebenhausen, Germany.
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Court's supportive environment on the strengthening of its role resulted in

amending the Rules of the Court to facilitate recourse to ad hoc chambers

and allowing for greater influence of the parties to a dispute on their compo-

sition. In 1974, the General Assembly reaffirmed the notion already included

in the 1899 Convention that recourse to judicial settlement of disputes

should not be considered an unfriendly act between States. However, the re-

covery of the International Court of Justice was mainly related to the devel-

opment and codification of the law of the sea. The provisions on extension

of sovereignty, rights and jurisdiction of coastal States were fathering hun-

dreds of delimitation problems. In addition, the establishment of the Trust

Fund to assist countries unable to afford the costs to bring disputes before
the International Court of Justice was quite effective.

Whether one liked it or not, the Third United Nations Conference on
the Law of the Sea produced a unique dispute settlement system with the In-

ternational Tribunal on the Law of the Sea at the centre. These provisions
were negotiated in a relatively short period of time (1974-1976), mainly in

the Dispute Settlement Group and in other informal meetings, and were
kept in a freeze for many years because a number of hard core issues, such as

the deep seabed regime, had yet to be resolved. Finally, the United Nations

Convention on the Law of the Sea 2 entered into force on 16 November
1994, and its dispute settlement system was only now to unfold its virtues.
It would have to stand the test of time, and might hopefully influence other
treaty-making efforts.

In the light of obvious and hidden sensibilities of States concerning com-

pulsory dispute settlement procedures, the negotiations at the Third United
Nations Conference on the Law of the Sea did not so much focus on what
would be desirable, but on what would be feasible. The first breakthrough

was achieved when States found it was in their mutual interest to entrust cer-

tain, relatively frequent, incidents at sea caused by private individuals, masters
and owners of ships in particular, to special arbitral tribunals consisting solely

of experts in the respective field, namely, fisheries, protection and preserva-

tion of the marine environment, marine scientific research and navigation.

Another feature of the Convention was the so-called "ladder-approach",
which was to prevent a State party from being rushed into compulsory dis-

pute settlement procedures by another State party. To this end, the Conven-
tion provided for an obligation to exchange views expeditiously, where a

dispute had arisen, followed by conciliation procedures. Compulsory proce-

dures only apply as an ultimate means, and were subject to explicit limita-

tions and optional exceptions excluding most sensitive areas, such as disputes

2 International Legal Materials, vol. 21 (1982), p. 1261.



THE PHYSIOGNOMY OF DISPUTES

concerning exercise of sovereign rights in the Exclusive Economic Zone,

sovereignty over land territory, military and law enforcement activities and,

last but not least, disputes in respect of which the Security Council was ex-

ercising functions assigned to it by the Charter of the United Nations. To

make compulsory procedures more acceptable for States, the Convention

provided for a choice between the International Tribunal for the Law of the

Sea, the International Court of Justice, an arbitral tribunal and ad hoc special

arbitral tribunals. Furthermore, parties to a dispute might avoid compulsory

procedures at any time, if they can otherwise agree.

These developments might also relate to the fact that the dispute settle-

ment system of the Convention provided challenging work for a rather large

number of experts in the field of the law of the sea and marine affairs. Each
State Party to the Convention might nominate four conciliators, four arbi-
trators and eight special arbitrators. For example, in the case that the Con-
vention would only have 100 States parties, up to 1,600 experts could be
nominated to keep themselves available for the settlement of disputes. If such
distinguished lawyers and experts would be coordinated and activated, such
group might constitute a considerable force to promote the settlement of dis-
pute by peaceful means. The members of the World Court, the arbitrators of
the Permanent International Court of Arbitration, the members of the Inter-
national Tribunal for the Law of the Sea and other courts and tribunals might

join such efforts.

Complaints and fears had been expressed over the recent "inflation of
international tribunals". Some of these concerns were related to the financial
situation of States, tight budget policies and, of course, to the financial situ-
ation of the United Nations. At the same time the number of persons and the
costs involved in peace-keeping were escalating. In 1994, the United Nations
conducted 17 peace-keeping operations, and the number of military person-
nel involved was over 73,000. The number of civilian police was 2,130, and
the number of international civilian personnel was 2,260. Seventy-six coun-
tries contributed personnel and the projected total costs for the 1994 peace-

keeping missions were estimated to be US$3.6 billion. For the funds spent

on peacemaking and the number of persons involved, figures were not readi-
ly available. In 1994, the annual salary for the 15 members of the Interna-
tional Court of Justice amounted to US$2.17 million. The annual salary for

the 21 members of the Tribunal was still under discussion, and, if remuner-
ated as the members of the International Court of Justice, would amount to

US$3.04 million. The estimated costs for the International Criminal Tribu-

nal for the former Yugoslavia were US$11 million for 1994. The costs for the
International Tribunal for Rwanda were not known yet. In any case, the costs

for these four courts and tribunals within the United Nations system would
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hardly be more than US$50 million annually. In other words, appropriate

funding of peacemaking through judicial means should not be an insur-

mountable problem, provided that States and individuals became aware that

peace-keeping and peacemaking were equally important, and this fact should

also be reflected in the financial and human resources provided.

Against this background, it was suggested to discuss the creation of an

international forum for the promotion of peacemaking through judicial

means. Members and senior officials of courts and tribunals as well as lawyers

practising international law should join forces to this end. Existing organiza-

tions, like the World Peace Through Law Center, the International Law As-

sociation, the World Association of Lawyers, the International Union of

Lawyers, the International Association of Judges and the International Bar

Association could lend their support. It should not be difficult to include the
Secretary-General in a group of active supporters of peacemaking, which he

defined as "action to bring hostile parties to agreement, essentially through

such peaceful means as those foreseen in Chapter VI of the Charter of the

United Nations". In his 1992 "Agenda for Peace", 3 already two paragraphs
were devoted to peacemaking through judicial means. However, the World

Court was not the only source. In this context, it should be noted that the
Secretary-General assumed a variety of functions under the United Nations

Convention on the Law of the Sea. With respect to dispute settlement, the
Secretary-General drew up the lists of conciliators and arbitrators. In the ab-

sence of any relevant provision of the Convention, these lists could be buried

in files and electronic data of the United Nations Secretariat, but the Con-
vention would not stand in the way, if such persons would be invited to pe-
riodic meetings and other appropriate activities. In addition, the Secretary-

General appointed conciliators and special arbitrators if parties to a dispute

could not agree on the composition of a commission or a tribunal. He also

invited the States parties to submit nominations for members of the Interna-

tional Tribunal for the Law of the Sea and convened the meeting of the States

parties to elect the first bench and to adopt the first budget of the Tribunal.

Other functions were likely to be included in a relationship agreement be-

tween the United Nations and the International Tribunal for the Law of the

Sea or agreed upon by meetings of the States parties to the Convention.

Looking at the novel features of the dispute settlement system of

the Convention, one might come to the conclusion that such achieve-

ments were rather modest. Be it as it may, the fact remained that States did not

want to be involuntarily judged by judges, and preferred not to lose a case in

court. Such assessment was also reflected in the 1982 Manila Declaration on

3 A/47/277-S/241 11.
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the Peaceful Settlement of International Disputes,4 which carefully avoided

commitments to compulsory jurisdiction of international courts and tribunals.

However, it should not be overlooked that further achievements were ar-

rived at by the creation of a variety of international organizations and by ex-

tending international dispute settlement procedures to entities other than

States. Natural and juridical persons were increasingly affected directly by in-

ternational law and by actions of international organizations. Under certain

political and economic conditions, States transferred competences to inter-

national institutions, notably in the fields of human rights, trade, commer-

cial transactions, financial investments and claims arising from armed conflicts

(i.e., the Islamic Republic of Iran-United States Claims Tribunal and the

United Nations Compensation Commission).

Since the creation of GATT some 40 years ago, more than 100 disputes

between States were settled by expert panels. The 1993 Understanding on
Rules and Procedure Governing the Settlement of Disputes arising from the
Multilateral Trade Organization between member States5 established a dis-
pute settlement body which was to play a central role providing security and
predictability to the multilateral trading system.

The control machinery of the 1950 European Convention for the
Protection of Human Rights and Fundamental Freedoms6 reached about
500 judgements and had to be amended in 1994. In 1994, approximately
2,700 applications by individual citizens or groups of citizens and approxi-
mately 50 cases were pending. The future European Court of Human Rights
would consist of a number of permanent judges equal to that of the Con-
tracting Parties, and would establish commissions of 3, chambers of 7 and a
Grand Chamber of 17 judges.

The 1965 Convention for the Settlement of Investment Disputes be-
tween States and Nationals of Other States7 established under the auspices of
the World Bank and the International Centre for Settlement of Investment

Disputes. When a State agreed to submit a dispute to conciliation or arbitra-
tion, and thereby gave an investor access to the Centre, this State was no
longer exposed to other means of pressure or to other recourse, such as
domestic courts.

Each and every citizen of the European Union, now approximately
370.5 million, as well as juridical persons, if affected by European Commu-
nity Law were given access to the European Court of Justice. In 1988, a
Court of First Instance was attached to it to share the burden of workload.

4 General Assembly resolution 37/10 of 15 November 1982, annex.
5 Sales No. GATT/1994-7/ESBN 92-870-0124-3, vol. 31.
6 United Nations, Treaty Series, vol. 213, p. 221.
7 Ibid., Treaty Series, vol. 575, p. 169.



PROCEEDINGS OF THE CONGRESS ON PUBLIC INTERNATIONAL LAW

The Treaty on European Union 8 included a declaration on disputes concern-
ing the European Central Bank, the European Monetary Institute and their
staff. The Court of First Instance should hear such cases. The acts and omis-

sions of those two central banks of the European Community were subject

to review or interpretation by this Court, including disputes between the
banks and individual creditors or debtors. In the near future, the Court
would also hear cases on interpretation of the 1980 Convention on the Law
Applicable to Contractual Obligations. 9

The latest example for transfer of competences to an international orga-

nization was the International Seabed Authority. The system of exploration
and exploitation of the deep seabed provided that such activities might be
carried out by the Enterprise, the operating arm of the Authority, and in
association with the Authority by States and other entities, namely, State
enterprises, natural or juridical persons sponsored by States parties. It was
specified in the United Nations Convention on the Law of the Sea that dis-
putes on contractual matters should be either settled by the Seabed Disputes

Chamber of the Tribunal to which access was granted to all entities men-
tioned above, or in accordance with arbitration rules, such as the UNCITRAL
Arbitration Rules. 10

There was general agreement that international organizations had their
own internal legal system, and that employees of international organizations
should have access to international administrative tribunals. There were
some 15 in existence, and about 20 international organizations joined the In-
ternational Labour Organization Administrative Tribunal for that purpose.

Already in 1925, it was suggested by Sir Cecil Hurst that an "Interna-
tional Court of Piepowder" was wanted. The expression "piepowder" was a
concoction of the French words "pied" and "poudre". In former times, it was
common in England that wayfarers and merchants wandering from market
to market asked for speedy, effective and cheap justice and did not spend
time and efforts to clean their boots. Article 292 of the United Nations Con-
vention on the Law of the Sea was labelled as a modern example of piepowder

jurisdiction by David H. Anderson. Indeed, together with the draft Rules of
the Tribunal, the provisions of the Convention on prompt release of vessels
and crews were designed to save time, money and trouble for users of the sea.
If the detaining State of a vessel flying the flag of another State had not re-
leased the vessel or its crew promptly upon the posting of a reasonable bond
or other financial security, the question of release from detention might be
submitted to any court or tribunal agreed upon by the parties or, failing such

8 International Legal Materials, vol. 31 (1992), p. 247.

9 Ibid., vol. 19 (1980), p. 1492.
10 United Nations document A/31/17 and International LegalMaterials, vol. 15 (1976), p. 701.
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agreement, within 10 days from the time of detention to a court or tribunal

accepted by the detaining State under the Convention. The application for

release of vessels or crews might be made by the flag State or on behalf of the

flag State. It followed from this that the flag State might authorize any entity
or person it chose to appear in court as agent for the flag State in question.

These provisions would enhance and widen the function of practising law-
yers to appear in international courts and tribunals. National legislation
might be required to authorize in advance or on short notice institutions like
associations of shipowners and labour unions as well as law firms to act on
behalf of States. In this context, the establishment of an International Mari-
time Bar Association attached to the Tribunal was being discussed to ensure
that the best available professional service was rendered and the Rules of
Ethics would be observed. National and international institutions engaged in
education and training of experts in the field of the law of the sea and marine
affairs had notified their wish to be part of a network of coordination and
communication which might result in the establishment of an international
academy for law of the sea and maritime law.

In concluding this comment, it was obvious that not all areas of inter-
national law offering new developments for dispute settlement procedures
were considered. These remarks might only be seen as an incentive to posi-
tive thinking well beyond the end of the United Nations Decade of Interna-

tional Law and the one hundredth anniversary of the First Peace Conference.

During the ensuing discussion, the participants agreed to a wide extent with
the introductory statement and the conclusions contained therein.

As to the political aspects of international disputes, it was stated that a
link between the political nature of the case and the specific settlement pro-
cedure could be established: There existed a spectrum of procedures reaching
from negotiations to judicial settlement marked by a decrease of power of the
parties to the dispute over, and of their participation in, the settlement pro-

cedure. On the one side of the spectrum, there were the negotiations, being
totally under the control of the parties, whereas on the other side, there were
judicial procedures which to a certain extent escaped the control of the par-

ties. This ranking was compared with the political importance attached by
the parties to a given case and a certain correlation between both was recog-
nized: The greater the political impact of the case, the more the parties

wished to exercise control over the procedure. This conclusion was corrobo-
rated by the practice as reflected, for instance, in the CSCE Convention on
Conciliation and Arbitration.ll In this respect, it was also mentioned that

International Legal Materials, vol. 32 (1993), p. 551.
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with the end of the cold war the rigidity of international relations was re-
placed by a greater flexibility which improved the prospects for increasing
recourse to dispute settlement mechanisms.

As to the question whether international organizations should have ac-
cess to the contentious proceedings before the International Court of Justice,
reference was made to the already existing practice of international organiza-
tions to recognize advisory opinions requested by them as binding and to re-
sort to certain other procedures such as arbitration. Thus, there was seen no
major obstacle to endow generally international organizations with this right
despite certain reluctance transpiring in the Statute of the International
Court of Justice or, more recently, in the CSCE Convention on Conciliation
and Arbitration.

Concerning the right of States to request advisory opinions, the practice
of the European Union was quoted where the institution of the preliminary
ruling was extensively used.

However, objections were raised to endowing NGOs with any right to
institute proceedings in view of the difficulties to anticipate their line of
thinking; it was nevertheless suggested to advise them to make more frequent
use of certain participatory rights as amicus curiae.

A lengthy discussion arose on the question whether individuals or other
entities which enjoyed certain rights under international agreements (such as
minorities) should have a standing before an international institution (as
claimant or as defendant as in the case of an international criminal court).
The view was expressed that the further development of international law
would lead to a wider use of institutions to which individuals could resort.
It was felt that it was necessary to recognize that individuals were emancipat-
ed from the State in an increasing manner.

Dr. Kazazi,* in response to a question by the Moderator on future de-
velopment of international law of dispute settlement, compared the Islamic
Republic of Iran-United States Claims Tribunal, as an important feature of
the settlement of disputes in 1980s, with the work of the International Court
of Justice and other international tribunals. In this respect, participants re-
ferred to the Iran-U.S. Claims Tribunal as an important feature of the settle-
ment of disputes in 1980s. This tribunal was noted for a certain flexibility in
so far as, by using the same procedure, it was able to cope with private law
and public law cases.

* Deputy Chief, Legal Services, United Nations Compensation Commission, Geneva, Swit-
zerland.
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In this context, the United Nations Compensation Commission in

Geneva (UNCC) was also mentioned, which has so far processed about 2.6
million claims that had been filed by more than 100 Governments and in-

ternational organizations.
In explaining different aspects of the work of the UNCC, it was empha-

sized that States were being allowed to put forward claims on behalf of them-
selves, corporations registered in their territory, their nationals and residents.
On the other hand, stateless persons and individuals in a similar position
could file their claims through certain international organizations designated
by the UNCC, such as the United Nations Development Programme or the
United Nations Relief and Works Agency for Palestine Refugees in the Near
East. Exceptionally, corporations registered in a territory the Government of
which did not wish to file a claim on their behalf were given the right to file
their claims directly after the expiration of the time-limit for filing claims.

Different types of standardized claims for individuals had been identi-
fied by the UNCC and claims had been filed by individuals through their
Governments. A predetermined lump-sum amount would be awarded by the
Commission to each successful claimant.

As far as minorities were concerned, some participants raised certain

doubts concerning their right to resort to international dispute settlement
mechanisms whereas others considered this right as indispensable.

As to the representation of individuals by their national States through
the institution of the diplomatic protection, doubts were raised as to whether
this institution was still adequate, since the presentation of the individual's
interests was totally dependent on the discretionary decision of the relevant
State-a situation which was in opposition to the rising emancipation of the
individuals. Additionally, this institution permitted only the presentation of
claims of nationals. In this respect, the work of the United Nations Compen-
sation Commission was again quoted where the States were also allowed to
present claims on behalf of residents. This was considered as a change in the
nationality rule. The view was also expressed that there existed good reasons
to believe that the institution of diplomatic protection could generally be-
come subject to such changes.

As to the obfuscated distinction among the functions of the different
means of dispute settlement, concern was voiced that the Vienna Conven-
tion on the Law of Treaties 12 had led the conciliation procedure, as laid

down in its annex, in an "inappropriate" direction: Whereas formerly concil-
iation had been used to settle political disputes, including the possibility of
a peaceful change of law, the Vienna Convention applied this procedure to

12 United Nations, Treaty Series, vol. 1155, p. 331.
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typically legal disputes and the subsequent codification conventions followed
this example. This development prompted a change in the function of the
conciliation in so far as this procedure was no longer aimed at finding a so-
lution primarily being acceptable to the parties, but one which was based on
certain standards such as international law. Thus, acceptability within an
open system was replaced by standardization within a closed system, reduc-
ing the possibility of a "peaceful change" through this procedure.

A general regret was voiced that existing international law did not yet
provide any means by which the interests borne by the international commu-
nity in its entirety could be presented and defended.

With respect to the need to cover cases, for instance in environmental
matters arising between an individual and a neighbouring State, some partici-
pants referred to the work of the Permanent Court of Arbitration, which
only recently had drawn up an instrument to be applied to cases between a
State and non-State parties; it was also mentioned that studies were being
made on the question of how far this instrument could be applied to envi-
ronmental disputes between States and individuals. It was also stated that the
chamber system of the International Court of Justice could be used to deal
with matters requiring different approaches (as was done in relation to envi-
ronmental matters).

Finally, a major discussion focused on the advantages or disadvantages
resulting from the multitude of instruments devoted to international dispute
settlement as well as on the need of a further proliferation. At the regional
level, there existed several courts and tribunals (such as the European Court
of Justice, the European Court of Human Rights, the OSCE system, the
American Court of Human Rights and the African Court of Maghrebin).
These various regional international systems were considered very helpful,
necessary and important. But it was doubted whether each time that the in-
ternational community faced a major dispute, a new machinery should be
put in place, as was the case with the international criminal courts. Such a
tendency was thought as running the risk of undermining the homogeneity
of international law and the importance of the International Court of Justice
as the main judicial body of the United Nations or even fostering the disin-
tegration of international law. Certainly, modern information techniques
could facilitate the mutual information of the various bodies for the settle-
ment of disputes regarding the awards rendered by them, so that major dis-
crepancies in the application of international law could be avoided. However,
at the moment, it seemed that the large number of decisions, such as those
rendered by the Islamic Republic of Iran-United States Claims Tribunal, had
not yet been processed in a manner sufficient to offer easy access to the main
guidelines forming the basis of these decisions.



XI. IMPLICATIONS FOR INTERNATIONAL

LAW OF NEW CHALLENGES
TO STATE SOVEREIGNTY*

A. INTRODUCTORY STATEMENT BY THE MODERATOR:

OSCAR SCHACHTER**

This group is appropriately representative of the international legal com-
munity. It includes renowned legal scholars (and those who someday will be
renowned), international judges, government legal advisers and practitioners
as well as a diverse group of diplomats. All sections of the world seem to be
represented, which is as it should be.

Our topic, a large one, is both old and new. It focuses on the concept of
the State in international law-the basic postulate of the system which we
have all taken for granted. The title of our round-table discussion suggests
that this fundamental concept is now challenged, one might say attacked, in
a variety of ways. The challenges arise from contemporary developments. My
preliminary note suggests six conditions that have had a notable impact on
present international relations and, as shall be further indicated, on the role
of the State in the international legal system. These developments may be
viewed partly in material terms: technology, communications, production
and finance. They may also be seen in terms of human aspirations, percep-
tions of identity and solidarity, moral and political beliefs. It is not our in-
tention to spend time detailing these conditions. Our aim, rather, is to seek
to understand their impact on an essentially legal idea-what may be re-
ferred to as "the juridical conception of the State".

Let me begin, then, with a few words on the juridical conception of
the State and follow by drawing attention to six conditions that involve chal-
lenges to that conception. The juridical concept of the State holds that an

Round-table discussion held on Thursday, 16 March 1995.
** Hamilton Fish Professor Emeritus of International Law and Diplomacy, Columbia Uni-

versity School of Law, New York, NY, United States of America.
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entity which meets the objective requirements of statehood, i.e., territory,
population, government and capacity to enter into international relations
with other States, is considered to have all the rights and duties of a sovereign
State under international law. Of course such an entity must conform to in-
ternational law, and, in that respect, its sovereignty is relative. However,
whatever its political system or values, it is entitled under international law
to the basic rights of a State: independence, territorial integrity, authority
and international personality.

Fundamental to the juridical concept of the State in international law is
the notion that if an entity violates international law, it bears responsibility
and is subject to counter-measures and sanctions permitted by international
law. However, the entity does not forfeit its basic rights as a State. It is this
fundamental aspect of the legal conception of the State that is being chal-
lenged both in law and in fact. These challenges are diverse and reflect a va-
riety of political attitudes and economic and social factors. The following are
examples of the kinds of challenges to the juridical conception of the State
to which we refer.

Claims by Sub-State Entities and Peoples to Recognition

International legal norms and views concerning the international status of
sub-State entities and peoples and their claims to self-determination are
evolving. In addition to upholding the basic tenet that the State is the central
legal "person", international law has had to face claims for the recognition of
the international personality of entities other than States. This well-known
phenomenon includes claims to recognition by indigenous peoples, by mi-
norities or by "nations" other than States. Recent civil and ethnic conflicts
and geopolitical transformations have increased the impact of the challenges
to State sovereignty posed by such claims.

The Effects of the Global Economy

International law is confronting, whether by means of the establishment or
the recognition of legal norms and regimes, the growing globalization of the
world economy. At the same time, the proliferation of multinational corpo-
rations, the increased autonomy of international markets for capital, curren-
cy, goods and services, and the increasing importance placed on free market
policies have resulted in a reduction in State authority and in a de-emphasis
of national boundaries. In many cases, global economic entities, markets and
processes have overridden the political and legal controls that can be exer-
cised by one or more States.
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Political and Moral Attitudes

In addition to the factual and social conditions cited in the above examples,
a challenge to the juridical notion of the State arises from the political and
moral position that individual rights and democratic government should be
a condition of recognition of statehood. This position has been put forward
on philosophic grounds, but there has also been political demand and sup-
port for the concept. The imposition of such a condition on the legitimacy
of a State would be, of course, a radical departure from the juridical concep-
tion of a State.

The Problem of the "Failed" State

A more limited though no less significant challenge to the juridical concep-
tion of the State is the problem of States that fail to provide minimum social
order and are unable to meet the basic needs of their peoples. The challenge
posed by so-called failed States arises, inter alia, from the problems of defin-
ing the rights and obligations of other States or international organizations
in dealing with the breakdown of the social order or with the unmet needs
of the people of the failed State.

The Influence of Transnational "Civil Society"

The demand for recognition on the international level by non-governmental
interest groups or organizations (the "people") poses yet another challenge to
the State. Such demands for recognition relate not only to international or
transboundary issues but also, in many cases, to a perception of global alle-
giance, either on the individual level or on the level of transnational finance
or commerce.

The Feminist Critique

Another challenge arises from the criticism of States as patriarchal structures
that ought to be, or at least could be, superseded or transformed in order to
accommodate alternative political-economic structures or social orders.

While these examples are not exhaustive, they provide an assortment of
phenomena that raise questions concerning the stability of the traditional
State. The questions raised include whether other actors should be given a
place or should be recognized in international society and whether the sta-
bility of the overall international order is threatened by these and other chal-
lenges to the juridical State. Taken together, these challenges affect the
position of the State at the foundation of the international legal system and
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invite consideration as to whether such challenges ought to be considered a

threat or a benefit to the pluralistic conception of the State system. The chal-
lenges also require consideration as to whether their positive aspects could be
accommodated through international legal developments and whether inno-
vative institutional arrangements could facilitate such accommodation.

Finally, each of the foregoing examples of challenges to the traditional
concept of the State in the international legal order presents questions that
could be dealt with in specific ways. The challenges could be addressed con-

textually, that is, by dealing with each problem as it arises or gains widespread
recognition (e.g., recognizing the rights of indigenous peoples, imposing a

regulatory system on capital movements, etc.). Thus, it is possible to ap-
proach such challenges in the framework of practical solutions that would

address particular challenges. It is also possible that the international legal
system could deal with such challenges more broadly by considering legal
norms, institutions and systems which offer alternatives to the primacy of the
State.

B. SUMMARY OF THE DISCUSSION*

Theoretical Aspects of Challenges to State Sovereignty

The discussion began with a review of the theoretical aspects of the problem
raised by challenges to the juridical State. Professor Sohn** commenced the

discussion with the view that the challenges to the traditional concept of the
juridical State were coming from both above and below. An example of a

challenge from above could be seen in the case of the European Community,

to which quite a number of very important States have delegated a significant

portion of their sovereignty. Examples of challenges from below could be
found even in the United States of America, where one of the major political
agendas of the current Congress was to transfer power away from the federal

government (i.e., the State in international law) to the several States (i.e.,

sub-State political entities). Other examples abounded. Recently, there was a
meeting of an association of some 200 European regions which regarded

themselves to be separate from States for planning and other purposes. Some

* There were many individuals who participated in the round-table discussion. While at-

tempting to fairly portray the views expressed by all who commented, this report only gives credit
to those participants whose views were specifically solicited by the Moderator in order to frame the

discussion.
** Director of Research and Studies, International Rule of Law Institute, National Law Cen-

ter, George Washington University, Washington, D.C., United States of America.
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of these regions straddle more than one national territory, but most were

contained within one State's territory. Additional examples of challenges

from below could be seen in the various movements and demands for democ-

racy, individual human rights and self-determination.

Another issue challenging the traditional conception of the State was the

imposition of international sanctions. Sanctions, of course, were employed in
order to induce a State to observe international norms. However, a general
criticism concerning the imposition of sanctions was that they were not nec-
essarily effective against States, per se, or even their governments. Instead, the
criticism contended, sanctions caused pain and suffering to the people of the

State (who, under many constitutional systems, are considered to be the "sov-
ereign"). Although these people suffer from the imposition of sanctions
against their State, they almost always had had little or no say in, and were
not typically responsible for, the violations of international norms commit-
ted by their rulers. Now, the theory posited that, even given these circum-
stances, the imposition of sanctions was justified, for such imposition would
cause the nation to revolt against the malevolent rulers whose misbehaviour
caused the sanctions to be imposed. In practice, however, such rulers often
controlled sufficient military resources to prevent or to overcome any such
revolt.

Another attack on the traditional conception of the State was the extent
to which democratic notions might apply to the legitimacy of States. For ex-
ample, the qualifications for admission of new members to international or-
ganizations often included the requirement that the State adhere to
democratic principles. The Council of Europe, for instance, determined that
certain Eastern European States, which were not considered to be democratic,
could not be admitted. In one case, a State was expelled from the Council be-
cause its government was not considered to be sufficiently democratic. To
cite another example, one needed only to consider Article 4, paragraph 1, of
the Charter of the United Nations, which provided that membership in the
United Nations was open to all "peace-loving" States, although this limita-
tion was not defined.

The application of democratic notions to the legitimacy of the State un-
der international law also raised the question of the role of individuals in the
international legal order. Indeed, the Charter began with the words, "We the
Peoples of the United Nations" and not, "We the States" or "We the United
Nations". Additionally, it was noteworthy that a recent report of the Com-
mission on Governance, comprising a group of renowned international
scholars and practitioners, concluded that the world should be seen as a

neighbourhood with peoples rather than as a system with States at the centre
of the international legal order.
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Dr. Koskenniemi* was then recognized by Professor Schachter as having
contributed to the general debate on challenges to State sovereignty. Dr.

Koskenniemi began by noting that the various challenges posed by Professor
Schachter at the outset, and perhaps even others, could be viewed together
as a general critique of culture and society. Such a critique was one that was
broader than a critique that pertained merely to international legal society or
the role of the State in the international legal order.

Dr. Koskenniemi indicated that his thesis was that the challenges to
State sovereignty, such as those cited above, could be taken together as an at-
tack against modernity. These challenges, in one way or another, flowed from
the basic proposition that both the present State system and, indeed, the
present conception of the juridical State were artificial constructs that ema-
nated from modern philosophical underpinnings. Proceeding, perhaps, from
what might be termed either a pre-modern, a post-modern or a deconstruc-
tionist viewpoint, the general critique suggested by such challenges was that,
being an artificial form, the State was a worthy object of criticism or of out-
right rejection. It would seem, therefore, that the challenges all proceeded
from this general critique, the aim of which was to create a society that was
no longer modern in the sense that State sovereignty was the fundamental
concept in international law. Consequently, this general critique suggested
that international society should be fashioned or transformed into a natural
order that could respond to the needs and the demands of these challenges.

The question which necessarily arose was whether the basic thesis raised
by this general critique (i.e., that the artificial construct of the juridical State
ought to be replaced by more natural forms or by an international order that
was responsive to the authentic demands and needs of international society
and culture) could withstand scrutiny. The logical starting point was an ex-
amination of the arguments raised by the general critique. It was noteworthy
that the examples of challenges to State sovereignty stated at the outset could

be seen as either descriptive or normative arguments posed by the general cri-
tique. Thus, some of the challenges posed at the outset were descriptive, in

so far as they were concerned with factual developments in global society. For
instance, some of the challenges related to the larger discourse regarding the
growing interdependence of nations and international society. On the other
hand, the other examples of challenges clearly involved normative concepts

regarding such matters as human rights, democratic principles and the rights
of non-State entities vis-A-vis States.

With respect to the descriptive arguments flowing from the general cri-
tique of State sovereignty, the various descriptions of our current world as

* Counsellor for Legal Affairs, Ministry of Foreign Affairs, Helsinki, Finland.
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being somehow unique or as presenting new challenges to the formal notion

of statehood were not particularly novel and, consequently, might not be
compelling. It could be recalled that at the end of the eighteenth century, a

German international lawyer wrote a treatise on international law. Now, this
German lawyer, writing amidst one philosophic milieu, argued forcefully
that the sovereign State was at the centre of international order. Some dec-
ades later, in the 1820s, the German lawyer's treatise was translated into
French. The French translator, then viewing the matter from a different
philosophic perspective, inserted a lengthy footnote at this point in the trans-
lation of the treatise. In that footnote, the French translator asserted that the
German lawyer had been completely out of touch and that his emphasis on
the sovereign State was outdated. The translator reasoned that the then pre-
vailing international system, with its ultra-national monetary and economic
systems and its tolerance of the widespread freedom of movement of peoples,
had rendered the sovereign State an anachronism.

The attitude evinced by this French translator indicated that the con-
cept of the juridical State had been open to challenge before, not just recent-
ly. Indeed, it could be argued that the very notion of "international" could
be seen historically as having involved a tension between non-State forces, on
the one hand, and States as a legal form, on the other. So it was not neces-
sarily the case that the challenges to State sovereignty which were of a de-
scriptive type were new or compelling. Moreover, it did not necessarily
follow, as the general critique would seem to posit, that the phenomenon of
growing international interdependence and the challenges thereby posed to
the juridical State should be uncritically accepted by international society as
the basis and rationale for transforming the international legal order.

In comparison to the descriptive arguments posed by the general cri-
tique, the normative arguments were far more interesting. These arguments
followed from the general critique's position that the notion of the juridical
State was based on the paradigm of the modern or liberal State organizing it-

self through the rule of law (and not on the basis of religion, personality, land
ownership or some other irrational basis) and, by doing so, attaining the fun-
damental status of an international juridical person. The critique viewed
this, however, as nothing more than an artificial construct open to challenge.
The normative arguments suggested that there were more authentic forms of
governance as well as genuine social or cultural considerations that made the
sovereign State a false, or at least non-genuine, form upon which the inter-
national legal order should be based.

Of course, this begged the question as to what legal form was best suited
for replacing the juridical State. Thus, in the case of the first challenge cited
above, the normative argument was that claims for self-determination by
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sub-State entities and peoples should be both recognized by international so-
ciety and cognizable under international law. This argument, of course, pre-
sumed that there were natural legal forms corresponding to particular
indigenous peoples or to certain linguistic, cultural or even religious groups.
Such legal forms were more authentic, so the argument goes, than the State.
The very authenticity of sub-State entities or peoples as discrete and identi-
fiable groups was somehow far more natural than the artificial character of
the boundaries which presently divided the world into some 180 entities.
While we could certainly recognize the artificiality of these boundaries and,
perhaps, even the entities which they demarcated, this did not answer the
question of why such artificial boundaries and entities should be valued any
less than the so-called natural forms that would embody these sub-State en-
tities or peoples. In the second challenge posed above, the normative argu-
ment was that inherent economic laws and the laws of the market existed and
that such laws naturally forced rational economic actors to disregard the ar-
tificial frontiers between States. It followed then that the world should be al-
lowed to function in its natural economic condition, that economic unity
and interdependence and the play of market forces ought to be allowed to
flourish and that the artificial boundaries and entities dividing the world and
hampering these natural economic forms and processes should be tossed
aside. The third challenge brought up the normative argument that there
were natural political and individual rights of an authentic character and
quality that was far more compelling than the notion of statehood.

There were, no doubt, other arguments flowing from the general cri-
tique that could be derived from the above-cited examples. All of these argu-
ments arrived at the claim that the juridical State was not an authentic form
for social ordering. Instead, the juridical State should be replaced by a form
that would be more authentic and more responsive to these genuine needs
and demands of society. However, none of the arguments appeared to lead us
to any understanding of what sort of form it was that should be used to re-
place the State.

Significantly, however, all of these arguments portrayed the opposition
that was central to the general critique of State sovereignty. This opposition
was between that which was said to be artificial (namely, the juridical State,
that liberal political form of social organization) and that which was said to
be authentic (namely, the political, economic or cultural demands and re-
quirements of discrete and identifiable peoples or of natural social processes).
This opposition, therefore, involved a tension between modernity and some-
thing which was not modernity. Now, modernity was the artificial. It was the
idea that history was not merely a stream in which we floated, realizing our
destiny as we were swept along by the currents of "natural" forces. Rather, it



IMPLICATIONS OF NEW CHALLENGES TO STATE SOVEREIGNTY

was the idea that we struggled to design and to create societies and that we

brought meaning to history, in accordance with our desires and needs,
through our social constructs.

It was insufficient, of course, to merely portray the tension between

modern constructs and so-called natural forces and demands. The general

critique of the sovereign State should be answered by defending the juridical

State against the various claims for replacing it with something more authen-
tic. At least three arguments could be made by way of such a defence. Each
of these three arguments took a normative approach in order to counter the
various claims for authenticity and to contend that such claims could not be
upheld. The arguments aimed to arrive, out of moral and logical necessity, at
an acceptance of the moral priority of the State over claims for the recogni-
tion of so-called natural communities, or for the facilitation of unrestricted
economic and political processes for the predominance of individual rights,
and so on.

The first argument against the general critique of State sovereignty was

that the various claims of naturalness were contradictory. The claims could
not all be realized at the same time. For example, allowing natural economic
and market forces to dictate the method of social ordering would conflict
with individual economic and perhaps also social or political rights. In the
same way, the preservation of unfettered property rights (leaving aside the
question of whether property rights were themselves natural or were, rather,
merely a more widely accepted legal construct) conflicted with claims for en-
vironmental stewardship to preserve naturalness as well as the public resource
considerations that applied to such stewardship. Such conflicts were them-
selves to be expected, for the perennial problem faced by society (and, in-
deed, the problem pervading systems of law) was how to resolve such
conflicts and contradictions. Nevertheless, it seemed unlikely that there was

some natural, unifying social system that automatically resolved these con-
flicts. Rather, society constructed what might be labelled artificial legal forms
and systems so as to provide a means for synthesizing the contradictions or

for ameliorating the conflicts. The State and the international legal system
premised thereon were surely such societal constructs.

The second argument against the general critique was that claims for au-

thenticity were ultimately indeterminate. As noted previously, the various
claims for authenticity decried the artificiality of the State. But the claims did

not automatically or even logically lead to the realization of some authentic
form that ought to replace the State. By merely asserting that individual or
human rights should be recognized did not lead us to any awareness of the

natural form of a legal or political system under which such rights could be
most effectively realized. Indeed, history showed that there had been much
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debate and social struggle over what political or legal system was best suited
to provide for such generally formulated rights. Moreover, there should be

some decision-making processes that could accommodate competing claims
of rights or of resources connected with such rights. Such decision-making
processes should be capable of deciding, at various times, what competing
rights or which limited resources must be given priority. The indeterminate
nature of claims for authenticity provided us with no logical set of decision-
making processes or systems within which society could equitably make such
choices.

The third argument against the general critique was that, taken to the

extreme, each of the various claims of authenticity was oppressive and had
the inherent potential of totalitarianism. One needed only to consider how
recent claims by sub-State entities or peoples had acquired oppressive over-
tones. Similarly, unchecked economic forces had the power, as history had
shown, to enslave individuals and groups and to upset equally compelling so-
cial objectives. Finally, demands for individual rights could be oppressive, if

taken to the extreme, to equally valid considerations of public rights and the
rights of society as a whole as well as to the rights of other individuals who
might lack political power or access to legal resources. Thus, none of the
claims for authenticity could really be allowed by society to remain unre-
strained. There should be some means, some system or some decision-mak-
ing processes by which society could balance the claims against one another
and mitigate their potentially destructive effects.

Thus, each of these three arguments against the general critique of State
sovereignty led us, it could be argued, to the realization that the various
claims of authenticity ultimately required some sort of legal or social con-

struct in which the claims could be balanced and ordered. However, none of
the claims provided us with an answer as to the appropriate legal forms or
constructs for doing this. It had to be recognized that the international soci-
ety had already developed such a form: the juridical State and the interna-
tional legal system predicated thereon. International society had yet to
develop any other forms or constructs capable of replacing the State system
as a capable decision-making process or system for handling the various com-
peting claims. It would be dangerous to accede to the claims of authenticity
and dismantle that legal system.

At that moment, Professor Schachter drew the discussion back to a
point that had been raised earlier by Professor Sohn. It was noted that al-
though the State was an artificial construct, it was not only being challenged

by claims promoting forms or processes that were said to be natural or more

authentic. State sovereignty was also being challenged by competing artificial
constructs. As noted by Professor Sohn, States in Europe are ceding at least
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part of the sovereignty to the European Community, which could hardly be

seen as a natural form. Similarly, the European regions, to which Professor

Sohn alluded, could be seen as artificial entities that were originally formed

for historical or cultural reasons that might no longer be relevant. Both ex-
amples raised by Professor Sohn could be viewed as a challenge to the prima-
cy of the sovereign State from something not necessarily claiming its

legitimacy on the basis that it possessed or represented some natural or au-
thentic right thereto. So, the question raised is whether the challenges posed

at the outset could also be seen in terms of a call for alternative forms, pro-
cesses or systems other than the juridical State.

Dr. Koskenniemi responded by indicating that by posing the question
in this way, the challenges to State sovereignty could permit society to exam-
ine whether there were choices to be made among various legal constructs,
any of which, alone or in combination, could provide alternative means of
ordering international society. Dr. Koskenniemi asserted that such an exam-
ination would almost certainly be healthy so long as it was fully understood
that the problem was deciding among alternative constructs. Some partici-
pants viewed the distinction between natural and artificial constructs as be-
ing less than readily apparent. Ms. Knop* observed, for example, that many
claims to authenticity could be viewed as artificial. For example, claims for
recognition based on ethnic identification embodied a societal value that eth-
nic concentration and self-determination were preferable. Such a value could
be viewed as nothing more than an artificial construct, for no known natural
law posited the preferability of ethnic concentration. Professor Knop further
noted, on the other hand, that purely artificial constructs, such as the State
in international law, concepts of private property, etc., had assumed a kind

of naturalness over time. The problem, however, was not that such choices
had to be made. Rather the problem was that the alternatives to the juridical

State implicit in the above-cited examples were being presented, perhaps
somewhat uncritically, as somehow more authentic and, therefore, more

compelling or worthwhile than any other alternatives.

Practical Aspects of Challenges to State Sovereignty

Thanking Dr. Koskenniemi for framing the general issue, Professor Schachter
asked the general question as to whether the juridical State and State system

constituted the only legal form or formal process for balancing various inter-

ests and claims, including those cited above. He then invited a general dis-
cussion about the challenges to State sovereignty and invited suggestions of

* Assistant Professor, Faculty of Law, University of Toronto, Ontario, Canada.
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alternative forms or processes (whether to coexist with or to replace the State
system) which ought to be considered for addressing and balancing these
challenges to the international legal order.

The discussion began with a defence of sovereignty from the perspective

that the State system had afforded certain peoples or nations, particularly in
the case of so-called mini-States, a kind of legitimacy in international society
that they might not otherwise have. The State system was said to allow such
peoples or nations a bargaining position which they could ill afford to lose.

Thus, one speaker raised the issue of the tension between State sover-
eignty and protection of the global environment and asserted that State
boundaries were being blurred by a number of environmental issues and
emerging legal regimes. In contrast to environmental issues that were outside
the jurisdiction of States, such as the high seas, Antarctica, the stratosphere
and outer space, issues relating to the protection of forests, preservation of
biodiversity and prevention of artificial climate change affected the sovereign
rights of States. However, notwithstanding the transboundary character of
such environmental challenges, it was far from clear that the time was ripe
for dispensing with the doctrine of sovereignty. Doing so could almost cer-
tainly undermine the equities among States, regions or peoples by depriving
elements of international society of a voice in the general debate concerning
such environmental challenges. Another speaker rose to defend State sover-
eignty from the perspective of the mini-State. The sovereignty of these small
States was said to be threatened in many ways. Such States had difficulties
competing militarily, politically, economically and environmentally with
other States and found it hard to compete, on an equal footing, with other
States in treaty-based organizations. The point raised by both speakers
seemed to be that the general question of challenges to State sovereignty also
had to be viewed from the perspective of those States which viewed their sov-
ereignty as a vital means for participation in global society.

Ambassador Tiirk* then spoke on the question of how political practi-
calities could be viewed in the general discussion of challenges to State sov-
ereignty. He began by noting that, although the topic bore on questions of
law and the appropriate forms for international legal order, the political as-
pects of the question also required consideration. In international affairs, of
course, major events occurred mainly at the political level, which perhaps
partly explained why so much is unpredictable. Thus, claims which chal-
lenged State sovereignty were typically justified, on the legal plane, on the

* Permanent Representative of Slovenia to the United Nations, New York, NY, United States
of America.
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basis of whether or not such claims were legitimate. Such claims were directed,
accordingly, at something which was said to be illegitimate. On the other

hand, the actual success or failure of the claims generally depended not on
the convincing nature of the arguments for legitimacy but rather on the po-

litical effectiveness of the claim. Effectiveness of State power had long been
the core of sovereignty despite the various challenges to the juridical State.

This was not to say that the effectiveness of State power could not be chal-
lenged or that its effectiveness could not be transformed in some way as a re-
sult of such challenges. Ultimately, a balance should be struck between the
effectiveness of State power, on the one hand, and the effectiveness of the var-
ious claims challenging that power, on the other.

Striking such a balance no doubt would have to involve considerations
of legitimacy. But it could and should also involve a political accommodation
that was derived from a process of peaceful negotiation. Political instruments
existed to promote peaceful change, and these ought to be used to address the
various claims and to shape the State system in such a way that it could
peacefully coexist with such claims.

Professor Pellet* next took up the problem of claims by sub-State enti-
ties and peoples which challenge State sovereignty. That such claims chal-
lenge State sovereignty could be readily seen, of course, in the various
examples of the break-up of the former Yugoslavia, in the dissolution of the
former Union of the Soviet Socialist Republics and even in attempts by Que-
bec at secession. Most public international lawyers would agree that sub-
State entities had no inherent right to sovereign independence. However, this
did not answer the central question of how sovereign States could accommo-
date the challenges posed by sub-State entities. If sub-State entities were de-
nied any right to independence or to some sort of recognition without any
recourse in international law, then they would almost certainly be encour-
aged to do what is necessary under international law to acquire such recog-
nition. Therefore, they would be encouraged to create a factual situation,
employing force if necessary to do so, that would be sufficient to meet the
objective requirements of statehood under international law. Thus, the de-
velopment of some sort of middle-ground position for these sub-State enti-
ties in international law seemed to be indispensable in order to avoid the
dilemma whereby a sub-State entity or a people either had no cognizable
rights under international law or might use whatever means were necessary
to attain such rights.

* Professor at the Universit6 de Paris-X, Paris, France; member of the International Law
Commission.
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Thus, the time had come to reassess the concept of "people" in interna-
tional law as well as to both extend and to limit the scope of the rights of such
people to international recognition and self-determination. The expansion of
rights to recognition and self-determination would proceed from an ac-
knowledgement that all sub-State human entities having strong common
values, such as indigenous peoples or minorities, are indeed "people" recog-
nizable under international law. As such, it would have to be conceded that

such people have certain rights to self-determination independent of States.
At the same time, however, this right to self-determination would have to be
limited. This meant putting aside the now traditional anti-colonialist ap-
proach that the right to self-determination necessarily embodied a right to
complete and independent sovereignty. Indeed, there had been attempts to
reassess the right of self-determination in international law. Such attempts
had been carried out by way of international conventions, the declarations of
international organizations and the opinions of legal commissions. The hope
was that these nascent efforts would crystallize so as to create in international
law some meaningful right of recognition for sub-State entities while, at the
same time, ensuring that the rights of such sub-State entities did not unduly
encroach on the existence, the territorial integrity and any other rights en-
joyed by the sovereign States with whom these sub-State entities should co-
exist.

Another speaker continued the discussion of the challenges to State sov-
ereignty posed by sub-State entities and peoples. One problem which neces-
sarily arose, it was observed, was whether a right to self-determination was
actually a right that could be found in international law. Some might point
to the Charter of the United Nations as the source for such a right, but this,
of course, begged the question of whether the Charter or any other multilat-
eral treaty could create rights which theretofore were not recognized in inter-
national law. In this regard, it could be said that some provisions of the
Charter were more or less political statements that were simply too imprecise

to be regarded as statements of international law giving rise to previously un-
known legal rights. This problem would have to be addressed in any effort
undertaken to redefine a right to self-determination.

Another problem was that any accommodation of a so-called interna-
tional right to self-determination required a redefinition of the nature of the
juridical State. Perhaps this would entail distinguishing between statehood,
as currently conceived in international law, and the concept of nationhood,

which was what many claims for self-determination seemed really to be pro-
moting. The difficulty, of course, was finding a distinction that was mean-
ingful and that was mindful of the sometimes competing interests that would

be involved in the question of statehood versus nationhood. The problem
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would be finding such a distinction that did not then dissolve into a distinc-

tion without any real substance.

Another commentator focused on the issue of recognition posed in the

case of claims to self-determination by noting that an inverse problem arose

both in the case of claims that official tolerance for individual rights and the

employment of democratic governance were conditions for legitimate state-

hood and in the case of the failed State. In these situations, the question was
one of de-recognition, that is, of deciding if and when a State no longer pos-

sessed those fundamental attributes of sovereignty that gave rise to its recog-
nition as a State in international law. One aspect of this problem involved
deciding what criteria would be appropriate for such de-recognition and un-
der what circumstances such criteria would be applied. It could be asked, in
this regard, whether the criteria appropriate for de-recognizing a State that
had failed would be appropriate, or even relevant, to the de-recognition of a
State that had failed to maintain those minimum standards of democratic
governance and respect for human rights that some suggested ought to serve
as a condition precedent to statehood. It could be asked whether there should
be any consideration for the idea that sovereignty should be held in abeyance
or otherwise merely lapse until such time as the preconditions required to be
met in international law allowed sovereignty to be redeemed. Another per-
haps even more challenging aspect to the problem of de-recognition was the
problem of what authority would decide both the question of whether the
criteria for de-recognition had been met and the question of who or what au-
thority should succeed to the rights and obligations of the dce-recognized
State. This problem had been recently faced by the United Nations, and its
experience demonstrated just how difficult were the questions and problems
relating to the issue of dce-recognition.

The discussion turned to the challenge to State sovereignty posed by the
so-called global or transnational civil society. This civil society was said to be
comprised of a wide assortment of groups and individuals including non-
governmental organizations, business groups, political or social interest
groups and others. However such groups, entities or individuals might be la-
belled or otherwise regarded, their influence could not be discounted and
was being felt by national governments and global society as a whole.

One speaker suggested that, given the increasing role of global civil so-
ciety, the international State system simply could not ignore the specific val-
ues and policies which the global civil society promoted or defended.
International law, therefore, in some way had to find a means for recognizing
the voices of the global civil society, if for no other reason than because
the voices of these groups, entities and individuals contributed to a pluralis-
tic international society in ways that States could not. Of course, it could be
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questioned whether the global civil society had a more authentic voice than
that of States on any particular issue. But the rationale for recognizing global
civil society need not be any claim to authenticity; it could simply be on the
basis of efficiency. The voices of States (or public international organizations,
for that matter) might be seen, on any given issue, as necessarily being tem-
pered, either by the need to balance political, economic and social interests
within that State or by an inability to allocate sufficient resources to an in-
vestigation, promotion or defense of such an issue. By contrast, global inter-
est groups that focused their resources on discrete issues could contribute
enormously to the general international debate of such issues. Thus, the
problem for international law was determining the criteria for recognizing
global civil society in international affairs, the limits of the role to be played
by the global civil society and the value that the global civil society could
bring to the resolution of transnational problems.

C. CONCLUSION

The discussion of the challenges to State sovereignty focused on both the
theoretical and the practical aspects and problems posed by such challenges.
In the end, perhaps, more questions were raised than solutions. However, it
could be said that all of the various challenges to the juridical State related,
in one way or another, to problems of recognition in international law. The
claims for recognition, of course, varied depending on the nature of the chal-
lenge, but the common issue concerned the desirability of having decision-
making processes, other than the State, on the international plane. Such
alternatives to the State did not need to be seen as replacements to the State.
They needed only to be viewed as chosen instruments that could allow inter-
national society to address the values, demands and needs being raised by the
challenges to State sovereignty.

Whether or not such alternatives would be accepted, the challenges
should and almost certainly would have to be faced by international society,
whether within the formal international legal system or in the realities of pol-
itics and struggle. Thus, for international law, the issue involved adopting the
criteria for the recognition of such alternatives, what the extent and meaning
of such recognition ought to be and by what process such recognition should
occur. Obviously, there would be no single answer to these questions suffi-
cient to address the various claims for recognition being made. However, this

could be said to apply equally to the present State system, for it was not ob-
vious that the juridical State and the international order premised thereon
was the only order competent to handle the issues posed by these-kinds of



IMPLICATIONS OF NEW CHALLENGES TO STATE SOVEREIGNTY 591

challenges. Many commentators seemed to agree that the international legal

order would be required, in some respect, to evolve alternative processes,
coexistent with States in one way or another, that could peacefully allow in-
ternational society to deal with the various and sometimes competing claims

for legitimacy and political effectiveness posed by these challenges.
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Boutros Boutros-Ghali

Je suis particulirement heureux d'Etre aujourd'hui ici, parmi vous, pour la
sdance de cl6ture de votre Congrbs de droit international public. I est, en ef-
fet, tout fait remarquable que des thdoriciens et des praticiens du droit, ap-
partenant i plus de 140 nationalitds, aient pu ainsi, durant cinq jours,
d~battre ensemble de l'avenir du droit de la socit internationale.

La trentaine d'orateurs qui se sont succ~ds i cette tribune et qui repr-
sentent , les principaux systbmes juridiques du monde , nous ont offert une
vision panoramique exceptionnelle, tout la fois positive et prospective, du
droit international sous tous ses aspects.

A cet dgard, je voudrais retenir et appuyer la proposition faite ici de per-
mettre au Secrdtaire g~ndral de l'Organisation des Nations Unies de deman-
der des avis consultatifs 2 la Cour internationale de Justice, dans les m~mes
conditions que 'Assemblde gdndrale ou le Conseil de sdcurit6. Une telle pos-
sibilit6 m'aiderait grandement i remplir ma mission.

Je me suis dgalement tenu inform6 des dbats qui se sont ddrouls dans
cette enceinte, ainsi que de la dizaine de tables rondes organis6es dans le ca-
dre de votre Congrbs.

D'ores et ddji nous pouvons tirer de cette manifestation une leqon es-
sentielle : si les juristes du monde entier ont pu aussi librement, aussi spon-
tan~ment, aussi profond~ment, ddbattre de l'ensemble des problmes
internationaux du moment, c'est bien parce qu'ils possbdent une langue
commune, le droit international, ainsi que l'affirme fortement le titre m~me
de ce Congr~s.
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Sur le plan personnel, je voudrais dire aussi que le ddroulement, dans
l'enceinte de l'Organisation des Nations Unies, d'un colloque universitaire
rdconcilie, en quelque sorte, deux parts importantes de moi-m~me : les exi-
gences du Professeur de droit international que j'ai &6 pendant longtemps et
les impdratifs du Secr~taire gdnral des Nations Unies que je suis aujourd'hui.

Cela est d'autant vrai que nous sommes ici dans une institution - l'Orga-
nisation des Nations Unies - oh s'entrem8lent alkgrement le discours politi-
que et le vocabulaire juridique, ohi s'estompe la fronti~re entre le discursif et le
normatif, oh la dialectique entre le droit et la diplomatie est sans cesse i l'oruvre.

Face cette rdalit6, ce serait, me semble-t-il, une pauvre attitude que cel-
le de se rdfugier dans une position de puriste abstraite et thdorique.

Nous savons tous que le droit n'est jamais innocent de la soci~dt qui le
fait naitre. Et c'est ce que veut fortement rappeler le th~me choisi pour cette
manifestation.

Car tous les juristes sont bien convaincus que le droit international est,
pour les stats, non seulement un ensemble normatif, mais aussi un langage
de communication.

la r~flexion, que la sc~ne internationale soit d'abord un lieu de discours n'a
rien d'tonnant. Les relations internationales, en raison de leur spdcificitd,
ont besoin d'un instrument de communication qui ne peut 8tre que le dis-
cours juridique. Uopinion publique internationale a parfois du mal com-
prendre cela. A nous d'expliquer que, s'il en est ainsi, c'est parce que le droit
international remplit, en bien des points, des fonctions radicalement diff6-
rentes de celles assignees au droit interne.

En effet, le droit national est sdcrt6 par un systfme de valeurs propres i
une socit6, k une nation, un peuple qui se reconnait dans une histoire
commune et se projette dans un avenir partag6 : il est l'une des dimensions
de la solidarit6 entre les individus qui composent le corps social.

En revanche, la socit6 internationale n'est, dans une large mesure,
qu'un lieu d'dchange entre monades 6tatiques juxtaposdes, qui ne s'identi-
fient que tr~s partiellement it un fonds commun de valeurs universelles.

Labsence de lkgislateur unique, de gouvernement mondial, de juridiction
permanente et obligatoire ou, pour faire bref, d'un organisme supranational
n'est que la consdquence - et non la cause, comme on le croit trop souvent

- de l'inexistence d'une conscience collective transcendant les frontikres.
Peut-8tre saisit-on mieux ainsi l'importance du discours juridique dans la

pratique diplomatique. Et 'Organisation des Nations Unies montre, mieux
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qu'aucune autre, la competition laquelle se livrent les ltats pour tenter d'im-
poser un langage dominant et pour contr6ler l'iddologie qu'il exprime.

Mais le discours juridique, en tant qu'instrument de communication entre
les ttats, est 6galement l'un des facteurs de l'institutionnalisation croissante
de la socidt& internationale.

En effet, les relations interdtatiques ont besoin d'instances o6 puisse
s'6panouir le discours organis6. La diplomatic multilatdrale, telle qu'elle s'ex-
prime notamment au sein de l'Organisation des Nations Unies, illustre par-
faitement ce ph~nom~ne. Et il faut, aujourd'hui plus que jamais,
'encourager. Car chacun voit bien que les stats n'ont pas encore rdussi faire

naltre les concepts et les normes ndcessaires pour rdgir la pdriode actuelle. La
reglementation de l'apr~s-guerre froide reste encore largement penser.

Nous sentons bien, en effet, aujourd'hui que l'accdldration de l'histoire
dans laquelle le monde a &6 brutalement plong6 a rendu dsuets ou obsoltes
un certain nombre de principes sur lesquels se fondait jusqu'alors la soci6td
internationale.

I est donc ndcessaire - et je dirais meme urgent - de repenser les r -
gles de notre devenir collectif et de tenter d'insuffler, sinon une morale, du
moins un minimum de rationalit6 juridique la conduite des acteurs de la
vie sociale.

Dans cette tiche 'Organisation des Nations Unies ne manage pas ses ef-
forts. Et c'est prdcisdment au r6le que jouc l'Organisation mondiale dans
r'mergence des nouvelles r~gles du droit international que j'aimerais rdfl-
chit devant vous quelques instants, avant que ne se cl6ture cette importante
manifestation.

Car nous sommes tous tmoins des novations considdrables qui affec-
tent aujourd'hui le droit international au plus profond de lui-meme et qui
concernent tout aussi bien les institutions internationales que les normes
juridiques.

Dans le domaine institutionnel, les organisations internationales se sont
trouvdes profonddment bouleversdes par le nouveau contexte dans lequel se
droulent aujourd'hui les relations entre les Ltats, la suite de l'6clatement
de l'Union soviktique, de la fin de la politique des blocs et de l'6mergence de

nouvelles puissances.
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Ces phdnom~nes ont, rheure actuelle, des effets considdrables sur l'Or-
ganisation des Nations Unies, qui est ainsi amende k conduire une profonde
et permanente rdflexion sur elle-mdme.

Cette rdflexion porte tout d'abord sur la reprdsentativit6 de ses organes
et, notamment, sur la composition m~me du Conseil de sdcurit6. J'ai eu, l'an
dernier, l'occasion de lancer une vaste enqu~te aupr~s des tats Membres
pour recueillir leur sentiment ce sujet. Chacun semble convenir qu'il faut
la fois que le Conseil demeure un organe restreint pour conserver son effica-
cit6, mais qu'il s'ouvre davantage pour affirmer sa l6gitimit6. I1 n'en reste pas
moins que les modalitds juridiques de cette r~forme, le choix des nouveaux
membres, le statut qui peut leur Etre accord6 restent des questions encore fort
discutdes.

Dans le mme esprit, les Nations Unies sont aujourd'hui conduites
s'interroger sur les pouvoirs et sur la repartition des compdtences entre cer-
tains de ses organes principaux. L encore, la fin des blocages institutionnels
nds de la guerre froide a rendu au Conseil de s~curitd l'intdgralit6 des fonc-
tions qui lui 6taient ddvolues par la Charte des Nations Unies.

Mais, par l mme, cette forte impulsion donnde l'action du Conseil a
fait naitre ou renaitre de nouvelles questions juridiques, et notamment celles-
ci: le Conseil de sdcurit6, fort de l'unanimit de ses membres permanents, a-
t-il des pouvoirs illimitds ? Jusqu'oii peut-il 6tendre ses compdtences ? Est-il
le seul maitre de l'interprdtation de ses propres pouvoirs ? Ses actes sont-ils
exempts de tout contr6le ? Ce sont l des problkmes fondamentaux qui tou-
chent l'6quilibre entre les organes, aux relations entre l'Organisation et les
Vltats Membres, la fonction politique dont est investie I'ONU et, plus pro-
fonddment, la structure m~me de la Charte.

Je pourrais 6voquer bien d'autres domaines oil, sur le plan institution-
nel, le droit est repenser. Mais je voudrais aussi mettre l'accent sur l'une des
preoccupations les plus graves du nouvel ordre institutionnel venir et qui
concerne le sujet principal du droit international, c'est- -dire l'ltat lui-m~me.

Nous savons tous, plus ou moins implicitement, que rordre internatio-
nal venir devra se poser sur une socit6 qui doute de ses propres structures
et, singulikrement, de la premiere d'entre elles : l'ftat.

Ici, certains peuples, dans de tragiques balbutiements, cherchent con-
cilier la rationalit6 de l' tat et les pulsions du , micronationalisme ,,. Et nous
devons aujourd'hui fermement nous demander quelle doit 8tre 'attitude de
la communaut6 internationale cet 6gard. On peut respecter les minorit~s,
comprendre les particularismes, accepter la diversit6 sans pour autant ceder
h l'6miettement et au fractionnisme. Ce serait 1h une interprdtation fort per-
verse du droit des peuples disposer d'eux-m~mes que de considdrer que cha-
que entit6 sociale ou ethnique qui s'estime diff~rente de son voisin, pour des
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raisons souvent ambigues et parfois condamnables, peut accdder i la recon-
naissance internationale. La ddmocratisation de la socidt6 internationale que
nous appelons tous de nos vceux est I'inverse de cette vision du monde.

Ailleurs, c'est la realit6 mme de I'ltat qui s'effondre. Certains pays en

ddveloppement en sont arrives un tel degr6 de ddstructuration qu'il leur
manque parfois l'un des dl1ments constitutifs essentiels que les juristes attri-
buent d'ordinaire au statut de I'ltat. Cela peut avoir d'incalculables cons6-
quences, car cette ddliquescence des institutions risque de faire ressurgir ou
renaitre des solidaritds primitives dont beaucoup sont, hdlas, porteuses de fa-
natisme et d'exclusion. Et, ds lors, se pose i la communaut internationale
la question de savoir comment prendre en charge ces ttats en faillite.

Voil quelques questions institutionnelles essentielles du droit interna-
tional d'aujourd'hui. Et je me suis permis de les soumettre ainsi a votre r6-
flexion parce qu'elles font partie quotidiennement des interrogations qui
sont les n6tres au sein de l'Organisation des Nations Unies.

Mais, dans le mme temps, d'autres champs du droit international con-
temporain s'offrent k nous. Et notamment tous les nouveaux aspects norma-
tifs dont il doit se saisir.

Dans le domaine normatif, en effet, des pans entiers de l'ordre juridique su-
bissent de profondes mutations. De nouvelles r~gles - ou, tout au moins, de
nouvelles pratiques - sont en train de naitre et qui concernent aussi bien la
gestion des espaces que les nouvelles technologies ou la communication ...

Sur routes ces questions, on sait le r6le que l'Organisation des Nations
Unies joue dans la gestation et l'6mergence d'un nouveau droit international.
Parfois, elle encadre de vastes conferences internationales permettant de faire
apparaitre de nouvelles r gles de droit positif. Ainsi en est-il, par exemple, du
droit de la mer. Parfois, elle favorise la codification ou le ddveloppement pro-
gressif du droit international dans des domaines aussi importants que la res-
ponsabilit6 internationale des litats, leurs immunitds juridictionnelles, ou
mrme les crimes contre la paix et la sdcurit6 de I'humanit:.

IJONU peut 6galement susciter un droit prospectif dans les domaines
les plus pointus et les plus novateurs de la vie conomique internationale. Je
pense notamment aux r~gles applicables aux contrats internationaux '6gard

desquels l'Organisation mondiale fait, sans que l'opinion publique en soit
toujours consciente, un travail de recension et d'uniformisation remarquable.

Mais il y a plus encore. Au moment oii souvent l'opinion publique dou-
te de la capacit6 de I'Organisation mondiale k remplir sa mission, il est im-

portant de porter notre attention sur les voies et moyens mis en oeuvre par
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les Nations Unies pour assurer la paix, aussi bien sur le plan juridictionnel
que sur le plan opdrationnel.

Sur le plan juridictionnel, les procedures de r~glement pacifique des diff-

rends mises en ceuvre dans le cadre de l'Organisation des Nations Unies ont
subi, en peu de temps, d'importantes novations.

La Cour internationale de Justice a, on le sait, un r6le determinant
jouer, non seulement dans l'application du droit international, mais dgale-
ment dans l'interpr&ation, voire dans le ddveloppement, des r~gles qu'il
comporte. Mais la Cour internationale de Justice est aussi beaucoup plus que
cela. Dans le cadre des Nations Unies, elle concourt pleinement aux grands
objectifs de la paix que nous assigne la Charte.

Dans ce domaine, la Cour internationale de Justice a su montrer qu'elle
avait une conception particulirement exigeante de son r6le. Les diffdrends
juridiques qui lui sont soumis ne sont souvent que la traduction normative
de conflits politiques plus profonds. Chacun en est bien conscient. Et la r6-
solution de ces diffdrends juridiques par la Cour peut jouer un r6le ddtermi-
nant dans le r~glement politique du conflit sous-jacent. La Cour a eu
l'occasion de l'affirmer elle-meme et de le souligner fortement. C'est dans
cette perspective que j'ai moi aussi, plusieurs reprises, insist6 sur le r61e 6mi-
nent que doit remplir la Cour internationale de Justice en faveur de la paix
et de la sdcurit6 internationale.

Je voudrais dire aussi I'attention particuli re que j'attache la creation
rdcente de tribunaux charges de poursuivre les personnes prdsumdes respon-
sables de violations graves du droit international humanitaire, tant sur le ter-
ritoire de l'ex-Yougoslavie que, plus rdcemment, l'occasion du drame
rwandais.

Je considre ces tribunaux comme une avancde du droit. Dans les rap-
ports que j'ai adressds su Conseil de sdcurit6, j'ai soulign6 l'importance qu'il
y a aujourd'hui juger les criminels de guerre et faire en sorte que les Con-
ventions de Gen~ve, la Convention pour la prdvention et la rdpression du cri-
me de genocide et les principes du droit humanitaire international soient
ainsi juridictionnellement protdgds.

Par ailleurs, j'ai souhait6 la creation de ces tribunaux sur le fondement
du Chapitre VII de la Charte, pour donner une signification nouvelle l'ac-
tion judiciaire des Nations Unies en faveur de la paix.

En effet, sur le plan opdrationnel, l'6volution rapide de la socidt6 internatio-
nale m'a amend, depuis 1992, . rdfldchir aux moyens dont dispose l'Organi-
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sation pour conduire son action. Dans l', Agenda pour la paix ,, que j'ai
soumis ? rAssemblke g~ndrale et au Conseil de sdcurit6, et dans le Supplk-
ment i cet Agenda que je viens tout rdcemment de publier, j'ai voulu, en
quelque sorte, 6valuer les possibilitds et les limites de l'Organisation mondia-
le face des situations qui affectent la paix et la sdcurit6 internationales.

En I'espace de quatre ou cinq ans, l'Organisation des Nations Unies a
mis en oeuvre plus d'opdrations de maintien de la paix que pendant les
40 anndes prdcddentes. Mais l'dvolution qui s'est produite n'est pas seule-
ment d'ordre quantitatif, elle est aussi - et surtout - d'ordre qualitatif.

J'ai eu l'occasion d'analyser maintes reprises ces nouvelles opdrations de
maintien de la paix, celles que j'ai appelk - les operations de la deuxieme gene-
ration o, et dont le mandat va bien au-del de la simple idde d'interposition.

Mais, plus rdcemment, en Somalie et dans 'ex-Yougoslavie, le Conseil
de sdcurit6 a investi les forces de I'ONU d'un nouveau mandat : celui d'uti-
liser dventuellement la force pour protdger l'action humanitaire. Cela a con-
sidrablement modifi6 le r6le - et mme l'image - des Casques bleus.

C'est la raison pour laquelle j'ai voulu attirer l'attention du Conseil de
sdcurit6 sur un certain nombre de flottements, voire d'incohdrences, qui sont
apparus dans la conception meme des opdrations de I'ONU.

I1 y aurait 6galement beaucoup dire sur les modalitds de mise en ceuvre
des mesures 6noncdes au Chapitre VII de la Charte, aussi bien les mesures
dconomiques que celles impliquant I'emploi de la force armde. Lt encore, je
viens de faire connaitre mon appreciation de la pratique suivie et j'ai propose
un certain nombre de rdformes possibles.

De plus, il faut bien admettre aujourd'hui que I'ONU n'a ni les moyens
techniques, ni les moyens financiers, de mener une action militaire d'enver-
gure. Le Conseil de sdcurit6 doit d~sormais tenir compte de cet 6tat de choses
et accepter de ddlkguer de telles actions soit une coalition d'r-tats Membres,
soit une organisation rdgionale.

L'heure du Chapitre VIII semble donc venue. La Charte elle-meme a fa-
cilit6 notre tiche en renon~ant h donner une dfinition precise des accords et
des organismes regionaux. I1 en rdsulte une souplesse qui permet h des entitds
diverses de concourir, en liaison avec l'Organisation des Nations Unies, au
maintien de la paix et de la sdcurit6 dans un cadre rdgional.

Sur le plan pratique, j'ai eu l'occasion de ddgager les cinq formes que
prend actuellement cette coopdration et qui sont la consultation, l'appui di-
plomatique, l'appui opdrationnel, le coddploiement et les operations con-
jointes.

Sur le plan juridique, une telle diversification ne doit pas altdrer la con-
ception initiale de la Charte. C'est I'Article 24 qui confere au Conseil de s6-
curitd la responsabilit6 principale du maintien de la paix. I1 doit en demeurer
ainsi.
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D~s lots, l'action des organisations rdgionales doit 8tre mende la fois
avec l'autorisation, sous le contr6le et par ddlkgation du Conseil de s~curit.
Car, en aucune mani~re, I'action des organisations rdgionales ne doit signifier
un ddsaisissement de l'Organisation mondiale.

Nous avons donc l l'occasion d'affiner les modalitds juridiques de cette

collaboration. De la coopdration la ddconcentration, de la ddcentralisation
h la dlgation, l'inventaire des procddures susceptibles d'tre mises en ceuvre
est large. Je suis certain que se d~veloppera, dans les anndes qui viennent, une
pratique nouvelle fondde sur le Chapitre VIII de la Charte, et dont les juristes
auront a rendre compte.

Bien d'autres domaines juridiques sont aujourd'hui en mutation au sein

mme de l'Organisation des Nations Unies. Et sans doute aurais-je df6 vous
parler aussi des transformations du droit international du ddveloppement, de
l'6volution du droit international de 'environnement, de la naissance d'un
nouveau droit international de la ddmocratie et des droits de l'homme.

Mais le Professeur d'universitd que je suis rest6 connait les limites de ce
qu'il peut imposer tout amphithdatre, ffit-il - comme ici - parmi les plus
distinguds. Et chacun sait qu'il vaut mieux laisser son auditoire sur un senti-
ment de frustration que dans un 6tat de saturation.

C'est en espdrant ndanmoins ne vous avoir infligd ni l'une ni l'autre de
ces pdnitences que je voudrais, une fois encore, vous remercier d'avoir parti-
cip6 ce colloque.

La communaut6 scientifique que vous formez - tout entire tournde vers
le triomphe de la r~gle de droit - est un exemple pour la communaut6 inter-
nationale dans son ensemble. Et les rdflexions que vous avez bien voulu ici met-
tre en commun constituent l'un des plus beaux hommages rendus h
l'Organisation des Nations Unies pour cdklbrer son cinquanti~me anniversaire.
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