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I. INTRODUCTION 

1. In response to the Prosecution’s Pre-Trial Brief filed on 16 March 2007 

(“Prosecution Brief”), Counsel for General Ante Gotovina (“Defence”) file this 

Pre-trial Brief pursuant to Rule 65 ter (F) of the Rules of Procedure and 

Evidence (“Rules”) of the International Criminal Tribunal for the former 

Yugoslavia (“Tribunal”).  As required by this Rule, the Defence addresses the 

factual and legal issues, and sets out in general terms the nature of the defence 

of General Gotovina, the matters with which the Defence takes issue in the 

Prosecution Brief and the reasons therefore.  Where an assertion by the 

Prosecution is not expressly agreed or denied in this brief, it should be 

presumed to be denied by the Defence.   

2. The Prosecution will not be able to discharge its burden of proving beyond a 

reasonable doubt that General Gotovina bears individual criminal responsibility 

under either Article 7(1) or Article 7(3) for the offences alleged in the Joinder 

Indictment (“Indictment”). 

3. General Gotovina played an instrumental role in defeating the Joint Criminal 

Enterprise led by Milosevic, Karadzic, Mladic and Martic (“Milosevic JCE”), 

which inflicted extraordinary suffering in Croatia and Bosnia from 1991-1995.  

The Milosevic JCE had killed tens of thousands of people in Croatia and 

Bosnia, and ethnically cleansed millions more.  In July 1995, the Milosevic JCE 

was openly engaging in genocide in Eastern Bosnia, and Srebrenica, yet the 

international community did absolutely nothing to end the horror.  

4. Immediately after the Srebrenica massacre, General Gotovina did what the 

international community was unwilling to do – he led a military campaign to 

defeat the forces of Radovan Karadzic, Ratko Mladic, and Milan Martic.  It was 

General Gotovina who was instrumental in ending the suffering of victims from 

Vukovar, Skabrnje, Srebrenica, and Sarajevo.  Contrary to Prosecution claims, 

General Gotovina at all times conducted himself in accordance with 
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international humanitarian law.  Moreover, he was not responsible for enforcing 

law and order in Croatia while simultaneously fighting in Bosnia to do the job 

that the international community had failed to do for four years – end the 

Milosevic JCE reign of terror.      

5. The evidence will show that General Gotovina deserves gratitude from the 

international community, and not a war crimes indictment. 

II. THE BURDEN AND STANDARD OF PROOF 

6. The Prosecution brings this case, and it is the Prosecution that will have to 

prove every element that it is alleging against General Gotovina beyond a 

reasonable doubt, in accordance with Rule 87(A) of the Rules and the 

fundamental principle of the presumption of innocence.   

III. THE MILITARY AND POLITICAL CONTEXT OF THIS CASE 

7. The context of this case (which is not set out in the Joinder Indictment and is 

notably absent in the Prosecution Brief) is the persecutory “ethnic cleansing” 

campaign conducted by Bosnian Serb and “Krajina”1 Serb forces, under the 

direction of Belgrade, against the non-Serb population for the express purpose 

of gaining control and annexing parts of Bosnia and Croatia to create a “Greater 

Serbia”.     

8. This background, which is the key to understanding events in Croatia leading up 

to Operation Storm, has been put forward by the Prosecution in many 

indictments and confirmed by the Chambers in numerous decisions.2   

                                                 
1 The Defence defines the terms “Krajina” or “RSK” to refer to an illegal para-state on Croatian territory 
which was the criminal vehicle of the Martic JCE. 
2 In particular, in the “Krajina” Serb cases (Martic,Babic), Milosevic case, Srebrenica cases 
(Deronjic,Krstic,Blagojevic,Obrenovic,Jokic,Nikolic,Pandurevic), Serb leadership cases 
(Arkan,Stanisic,Simatovic), Bosnian Serb leadership cases (Plavsic,Krajisnik,Karadzic,Mladic), and cases 
involving Serb “ethnic cleansing” in Bosnia (Foca,Nikolic).  
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9. The Defence agrees with the Prosecution at paragraph 3 only to the extent that 

the “backdrop of this case has been the subject of previous litigation in the 

Tribunal”, the remainder of paragraph 3 is expressly denied.     

10. Indeed, the historical context of this case has already been litigated before this 

Tribunal, most notably in the Martic case.  The Prosecution Brief implies that 

Croatian Serbs were provoked into establishing “Republika Srpska Krajina” by 

legitimate fears created by the “re-emergence of symbols of Croatia’s World 

War II fascist state,”3 as well as President Tudjman’s “longstanding interest in 

ethnic homogeneity” and his “objective of removing the Serbs from the 

Krajina.”4  The Prosecution goes on to suggest that the “Krajina Serbs” were 

willing to negotiate in good faith, but that Croatia nevertheless attacked the 

“Krajina” in order to ethnically cleanse the Serb population.5  

11. The Defence is at loss to explain how the Prosecution can justify these 

arguments in light of its position in the Martic case.  The following facts are 

taken directly from the Prosecution’s Final Trial Brief in Martic and will not be 

disputed at trial by the Prosecution:  

This section sets forth the relevant facts proven at trial. […] during 1990 
and 1991, the members of the JCE [Milan Martic, Slobodan Milosevic, 
Milan Babic, Radovan Karadzic, Ratko Mladic, Vojislav Seselj, and 
others] […] developed the common purpose of the JCE, that is, the 
forcible removal of the non-Serb population from the Krajina through the 
commission of crimes in order to create a Serb-dominated state.  This goal 
of a separate Serb state was defined and articulated in terms that made the 
crimes within the JCE inevitable: Croats were portrayed as genocidal and 
threatening and the implicit message was that Serbs could only be safe in a 
homogenous state that would be attained through violence.  

The critical elements underpinning the JCE first emerged in 1990 and 
were firmly in place by August 1991: Serb leaders created separate Serb 
political structures in the Krajina, they advocated a separate state defined 
in ethnic terms, they used extremist propaganda to demonise Croatia and 
Croats, they advocated military and violent solutions to the conflict, and 

                                                 
3 Para.3 
4 Para.18 
5 Para.7  
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they acted to bring the JNA into the conflict on the side of the Serbs.  
Throughout this time, MARTIC solidified his power in the Krajina 
through support from Belgrade.  This early period is critical in that it 
defined the participants to the JCE, its common purpose, and the means of 
accomplishing that purpose.  

The first steps towards ethnic separation in the Krajina were taken long 
before the actual outbreak of fighting.  Through a combination of political 
developments and nationalist propaganda, Serb leaders in Krajina began 
pushing for greater ethnic identification among Serbs and simultaneously 
began portraying Croats in ever more threatening ways.  

A point of reference for many of the witnesses who testified at trial was 
the 1990 elections, in which ethnically oriented political parties emerged 
for the first time.  The SDS was founded in Knin on 17 February 1990, 
and Jovan Raskovic elected its first president.  The SDS party platform 
foreshadowed the ethnic division which was to follow – it decided the 
problems faced by the Serbs in Croatia, advocated redrawing regional and 
municipal lines to reflect the areas’ ethnic composition, and asserted the 
right of territories with a “special ethnic composition” to become 
autonomous through a referendum.  During the coming years, the SDS and 
its leaders (including RASKOVIC, BABIC, and others) served as the main 
political force behind ethnic division in the Krajina.  

The HDZ, meanwhile, was established in February 1989 [sic, should be 
June 1989] and went on to win 41.5 percent of the vote and two-thirds of 
the seats in the Croatian Parliament (Sabor) in the 1990 elections.  The 
primary aim of the HDZ, according to its platform at the time, was to 
achieve independence for Croatia (notably a goal defined in territorial or 
republican terms, not ethnic terms). […] The party platform advocated the 
transformation of the Republic of Croatia into a multi-party state, with 
guarantees of basic rights and liberties for every citizen regardless of 
nationality, religion, or political beliefs.  These values appeared to be held 
by the Croat population; Defence witness MM-116 testified that most 
Croats refused to use extremist language and slogans, and even denounced 
them. 

[…] 

This political movement towards ethnic division continued through 1990 
and beyond.  On 21 December 1990, the SAO Krajina was proclaimed on 
the territories of the Association of Municipalities of Northern Dalmatia 
and Lika, together with territories of municipalities with majority Serb 
populations which adopted decisions to join SAO Krajina, and settlements 
in which Serb people comprised the majority of the population and which 
voted at a referendum in favour of joining one of the existing or newly 
established municipalities with a majority Serbian population.  During 
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1991, Serb leaders in the Krajina refused to consider any solutions that 
would have offered autonomy, insisting instead on a separate state.  After 
19 December 1991, the SAO Krajina became known as the Republic of 
Serbian Krajina (Republika Srpska Krajina, or “RSK”), and on 26 
February 1992 two other Serb autonomous districts in Croatia-the SAO 
Western Slavonia and the SAO Slavonia, Baranja, and Western Srem – 
also joined the RSK.  Thus, in less than two years, the Serb leadership in 
Krajina managed to create a separate Serb state (albeit unrecognized by 
the world) on the territory of Croatia.  

Political moves towards ethnic division in the Krajina in 1990 were 
facilitated by the rhetoric of Serb leaders and media, which encouraged 
ethnic division, created fear among the Serb people in the Krajina, 
exaggerated the threat posed by the Croatian authorities, and blurred the 
line between the Croatian authorities and the Croatian people.  Such 
propaganda served as a wedge driven between the Serb and Croat peoples 
in the Krajina, and its effect was separation, mutual fear and distrust.  It 
supported and facilitated the political division discussed above, and 
ultimately the crimes charged in this Indictment.  

One widely used tactic was to declare that the Serb people were threatened 
by the newly-appointed Croatian government, and to exaggerate that 
threat.  BABIC testified that during the course of 1990, there was 
significant discussion in the Serb media about genocide perpetrated by the 
Ustasha regime of the Independent State of Croatia (“NDH”) in the 1940s 
and about the suffering of the Serbs at the time, coupled with an erroneous 
equation of the new Croatian government in 1990 with the NDH.  The 
media described the Croatian government as the government of Ustasha; it 
reported that the Croats were Ustashas themselves, that keeping in mind 
1940 and 1941 they ought not to be trusted, and that a similar scenario 
could be expected to take place in the 1990s as well.  MARTIC himself 
used the “Ustasha” term in public statements and official documents.  

A public letter by Defence witness Slobodan JARCEVIC, written in 1993 
but acknowledged by him to be similar to propaganda of earlier years, 
raised fears about the Croat people themselves, declaring that “the villain, 
who was taught from his childhood to exterminate the Serbian people, 
must not step on Serbian land.”  BABIC testified that the constant 
references to Croatian authorities as “Ustashas” inevitably affected how 
the Serb people felt about the Croatian people (who, after all, elected the 
authorities in the 1990 elections).  He testified that as a result, Serbs first 
felt “uncertainty” and then “hatred” towards the Croatian people.  

[…] 

While MARTIC was touting his success at “disarming” Croatian police, 
he continued to arm the Serb population.  In April 1991, MARTIC 
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announced that citizens were already bringing to the police station in Knin 
lists of those capable of bearing arms, that about 10,000 people from 
Krajina were on these lists to date, and that further lists were still arriving.  
Also in April, MARTIC said that 30,000 people from Krajina had 
volunteered to defend the Krajina and Knin.  These statements show that 
MARTIC continued to prepare for conflict.  In July 1991, MARTIC 
declared: “We are now practically at war with the authorities.”  

[…] 

By the summer of 1991, the main components of the JCE and its common 
purpose were in place.  MARTIC and other Serb leaders in the Krajina and 
Belgrade shared the goal of creating a separate Serb state, and pursued it 
through the JCE, whose purpose was the forcible removal of non-Serbs 
from the Krajina.  Serb leaders (including MARTIC) defined the conflict 
in clear ethnic terms and inflamed Serb fears of Croatia and of Croats 
through their propaganda, directly laying the groundwork for crimes 
against Croat civilians.  Serb forces after August 1991 fought together to 
seize territory in order to make it part of the new Serb state, and to ensure, 
through the commission of crimes, that Croats would be pushed out of 
these areas.  Several witnesses testified directly or indirectly to the 
existence of the common purpose of the JCE, and their testimony was 
substantially corroborated by documentary evidence.  The purpose is also 
evident from the pattern of attacks and crimes during the second half of 
1991.  

[…] 

Throughout 1992 to 1995, MARTIC and other Serb leaders continued to 
work towards their goal of creating a separate Serb state through the JCE.  
This period was different, however, because by January 1992 the Serb 
forces controlled all of the Serb areas in the Krajina, many of these areas 
had already been cleansed of Croat civilians and, starting in 1992, there 
was a substantial international presence in the RSK.  Nevertheless, the 
evidence shows that Serb leaders, including MARTIC, continued to 
pursue the goal of a Serb state through continued militarisation, links to 
Belgrade and a refusal to consider, in negotiations with Croat authorities, 
anything short of a separate Serb state.  Moreover, during this period, Serb 
authorities, including MARTIC, refused to allow Croats to return to the 
Krajina and continued to pursue their forcible removal through crimes.  

[…] 

On 30 March 1994, the parties reached a cease-fire agreement which was 
intended to be the first step in a broader peace process.  However, Serb 
leaders repeatedly found reasons to delay negotiations on economic and 
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confidence-building measures and as a result they dragged on until 
December 1994.  On 30 January 1995, international representatives 
presented the Z-4 plan, which would have provided for substantial 
autonomy in areas where Serbs had a majority before 1991 (i.e., Sectors 
North and South), first to President TUDJMAN and then to the leadership 
of the RSK.  TUDJMAN did not like the plan but agreed to negotiate on 
the basis of it, but MARTIC refused even to touch the document despite 
Ambassador GALBRAITH’s repeated urgings to negotiate.  In fact, 
MARTIC was opposed to any relationship between Knin and Croatia, 
imagining that the RSK could be an independent state or perhaps become 
part of Greater Serbia.  

Even when it became clear in August 1995 that Croatia was preparing to 
attack the RSK and seize control of its territory, the evidence is that both 
MARTIC and MILOSEVIC refused to engage seriously in the negotiation 
process […].”6  

12. The “Greater Serbia” project, and the appalling violence, suffering and 

persecution against non-Serbs which it engendered, is the very basis for the 

OTP’s prosecutions of a large number of indictees.7         

13. Yet, extraordinarily, this background is entirely omitted from the Prosecution 

Brief.  The section entitled “Overview of the case” does not mention any of 

these facts.  Indeed, the presentation of the historical background to the conflict 

in the Prosecution Brief is so distorted that the Prosecution contradicts its own 

submissions in other cases. 

14. The Prosecution seeks to bury the historical fact of the “Greater Serbia” project 

because it is inconvenient to the account that it wishes to present in this case.  

The Prosecution’s approach in this case does not serve the interests of justice or 

the historical mandate of the Tribunal to compile a true account of the conflict 

in the former Yugoslavia.  The Defence submits that the Prosecution should 

strive to assist the Judges by presenting a truthful and balanced account of the 

events that are the subject of the Indictment, including the “inconvenient” facts 

                                                 
6 Prosecutor v. Martic,IT-95-11-T,Prosecution Final Trial Brief,paras.5,22-25,30-33,58,81,95,217,224-
225(emphasis added). 
7 Supra,fn.2.  
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of the Martic Joint Criminal Enterprise (“JCE”) and “Greater Serbia” project led 

by the Prosecution in many other cases. 

15. For the reasons outlined herein, the Defence takes strong issue with the 

“Overview of the case” section of the Prosecution Brief.   

IV. THE ROLE OF ANTE GOTOVINA IN OPERATION STORM 

16. The Defence takes issue with the Prosecution’s attempt to characterise 

Operation Storm as involving a common criminal purpose.  The Defence 

specifically denies the allegations set out in paragraphs 16 to 49 of the 

Prosecution Brief, and in particular, all references to an alleged JCE and the 

alleged implementation of a common criminal purpose.  The Prosecution – as 

with all elements that it has to prove at trial beyond a reasonable doubt – will be 

put to the strict proof thereof. 

1. The Objective of Operation Storm was Legal 

(a) The Martic JCE  

17. The Defence takes issue with paragraphs 18 to 26 of the Prosecution Brief. 

18. Contrary to its own position in Martic, the Prosecution now contends at 

paragraphs 3 and 18 through 26 of the Prosecution Brief that President Tudjman 

had a “longstanding interest in ethnic homogeneity”, harboured plans for ethnic 

cleansing of “Krajina” Serbs, and “resurrected” Serbian fears and “memories of 

World War II genocide at the hands of Croatian forces […] by the re-emergence 

of symbols from that period.”     

19. The Prosecution in Martic submits that it has proven beyond a reasonable doubt 

that it was the Martic JCE that deliberately instilled fear of the Croatian 

government in the “Krajina” Serb population.  The Prosecution in Martic 

further establishes that the Croatian government (and in particular, President 
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Tudjman and the HDZ Party8) did not harbour any “genocidal” intentions 

toward the “Krajina” Serbs.  These allegations (including allegations of the 

resurrection of Ustasha symbols) were propaganda used by Serb leaders to 

achieve ethnic division and ethnic cleansing in furtherance of the “Greater 

Serbia” project.9   

20. By July 1995, it was clear to all observers that Bosnian Serbs were pursuing 

their “endgame,” which involved the completion of “six strategic objectives” 

outlined by Radovan Karadzic in 1992.   As identified by the Prosecution in an 

earlier case: 

The first such goal is separation from the other two national communities 

– separation of states. [. . .]  

The second strategic goal, it seems to me, is a corridor between Semberija 

and Krajina [...] there will be no Krajina, Bosnian Krajina or Serbian 

Krajina or alliance of Serbian states if we do not secure that corridor.   

[. . .].  

The sixth strategic goal is the access of the Serbian Republic of Bosnia 

and Herzegovina to the sea.10 

21. The Prosecution has already proven in earlier cases that in March 1995 Radovan 

Karadzic issued an operational directive to his forces to eliminate the Muslim 

enclaves of Srebrenica and Zepa, in furtherance of the "six strategic 

objectives".11  Throughout July 1995, Serb forces launched attacks on UN Safe 

Areas, and in particular, the Bosnian towns of Srebrenica, Zepa, and Gorazde.12     

                                                 
8 Hrvatska Demokratska Zajednica, a Croatian political party led by Franjo Tudjman.   
9 Supra,para.8 
10 Prosecutor v. Krajisnik,IT-00-39-T,Trial Judgement,27 September 2006,para.994.Emphasis added. 
11 Prosecutor v. Stanisic and Simatovic,IT-03-69-PT,Revised Second Amended Indictment,para.55. 
12 Ibid.,para.56. 
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22. “Krajina” Serb forces together with other Serb forces also launched a 

coordinated attack on the town of Bihac in an effort to create a corridor from 

Belgrade to Knin that would forever cement the creation of “Greater Serbia”.   

23. In an effort to stop the Serbian assault on Bihac, Presidents Tudjman and 

Izetbegovic signed a mutual defence pact on 22 July 1995 (“Split Agreement”).  

The Split Agreement was negotiated under the auspices of the United States.  

Pursuant to the Split Agreement, the Bosnian government invited Croatian 

forces into Bosnia to defend it from Serb aggression.  The Split Agreement 

thereby authorized a joint Croatian-Bosnian military action in Bosnia.   

24. Pursuant to the Annex of the Split Agreement, General Ante Gotovina was no 

longer simply the Commander of the Split Military District, but was given the 

title of “Commander of Croatian Forces”, making him the Operational 

Commander of Croatian (“HV”) and Bosnian Croatian (“HVO”) forces in 

Bosnia (“Croatian Forces”).  General Gotovina’s counterpart in the Croatian-

Bosnian defence force was General Vahid Karavelic. 

25. General Gotovina’s operational command centre was located in Bosnia at all 

relevant times in this Indictment.   

26. The evidence will show that General Gotovina’s engagement in Bosnia 

throughout the relevant time period was at the request of both the governments 

of Bosnia and the United States.  Beginning in July 1995, General Gotovina was 

explicitly ordered to conduct military campaigns in Bosnia in order to defeat the 

Bosnian Serb forces of Ratko Mladic.  Matters of law and order in Croatia were 

under the jurisdiction of other branches in the Croatian government. 

27. Bosnia and Croatia were forced to undertake military action in July 1995 

because the Milosevic JCE (1) was aggressively pursuing its “strategic 

objectives” to create a “Greater Serbia”, (2) Serbian leaders (including Martic 

and Milosevic) refused to seriously engage in peace negotiations, and (3) the 
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United Nations was unable or unwilling to come to the assistance of Bosnia and 

Croatia.   

28. By the summer of 1995, the United Nations Protection Force (“UNPROFOR”) 

in Zagreb had adopted a policy of appeasement towards Bosnian Serb and 

“Krajina” Serb leaders.  The chief UN negotiator, Yasushi Akashi, was 

“slavishly neutral” and wanted to avoid a confrontation with the Serbs at all 

costs.  Akashi’s appeasement of the Serbs even frustrated Kofi Annan, who was 

then head of the Department of Peacekeeping Operations.13  

29. In late July 1995, Bosnia and Croatia – with the support of the United States – 

began military operations in the Livno Valley of Bosnia (“Livno Operation”).  

The Livno Operation, led by General Gotovina, involved a fierce battle that was 

ultimately won by Croatian Forces.  Croatian Forces successfully reduced 

pressure on the Bihac pocket and simultaneously cut off Knin from Belgrade by 

seizing the strategic towns of Grahovo and Glamoc.   

30. In late July 1995, Croatian Forces were in a strategic advantage against RSK 

forces, but they would not be for long.  Radio intercepts will prove that, almost 

immediately, Mladic began preparations to launch a counter-offensive to rout 

Croatian Forces in the Livno Valley.   

31. The evidence will show that, on 2 August 1995, Croatian government 

representatives travelled to Washington and received a diplomatic endorsement 

for Croatia’s desire to launch military operations.  Croatian representatives were 

told explicitly that the United States “would not object to” a Croatian operation 

to liberate the “Krajina” region and outlined specific conditions that must be 

met in this regard (“United States Conditions”).14 

32. A White House spokesman identified the United States Conditions: 

                                                 
13 Cable from Annan to Akashi,No.1981(15 June 1995) 
14 White House Press Briefing,Mike McCurry,(2 August 1995) 
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The point of the discussion was really to emphasize to the President that in 

the meetings with Croatian officials we have urged that their forces 

exercise the utmost restraint, that they seek to minimize civilian casualties 

as they conduct their operations, currently, that they respect the human 

rights of the civilian population and ensure the safety of United Nations 

personnel in the area.  In these meetings with these officials from the 

government of Croatia they've also cautioned against the danger that 

might exist from a wider Balkan conflict and expressed concerns in those 

areas as well.15 

33. Testimony from witnesses will show that at all times prior to and during 

Operation Storm, Croatian government officials took great care to ensure that 

the United States Conditions were met.     

(b) Brijoni Meeting 

34. The Defence takes issue with paragraphs 16 to 17 of the Prosecution Brief.  

Contrary to assertions made by the Prosecution regarding a meeting held in 

Brijoni on 31 July 1995 (“Brijoni Meeting”), the Brijoni Meeting was not the 

meeting that “finalized military plans for Operation Storm”.     

35. Aside from questions of authenticity of the Brijoni transcript, military plans for 

Operation Storm were finalized in a meeting attended by Croatian military 

leaders on 2 August 1995 in Zagreb (“True Final Meeting”).   

36. The evidence will show that at the True Final Meeting, the United States 

Conditions were taken seriously, and strenuous efforts were made to ensure 

compliance with them.  Minister Susak informed senior military leaders, 

including General Gotovina, that Operation Storm “has received a certain 

blessing of the West but we must make sure nothing happens to UNPROFOR.”  

Minister Susak also informed leadership that the “military police must be 

                                                 
15 Ibid. 
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energetic in preventing all crime […] The commanders of military districts must 

pass along orders to their subordinates that all excesses are prohibited (burning, 

looting, etc) […] We must ensure that we do not have reason to put the heroes 

of the Homeland War on trial.”   

37. The Prosecution Brief admits that General Gotovina issued orders consistent 

with Minister Susak’s exhortation that all crime by HV members must be 

prevented.16  When issuing orders for the beginning of Operation Storm, 

subordinate troops were given strict instructions that the Geneva Conventions 

and international humanitarian law are to be respected and that all criminal 

conduct was to be prevented and punished.  In response to disciplinary problems 

with troops in Bosnia, on the eve of Operation Storm, General Gotovina 

replaced commanders with new officers who recently completed training and 

education at Commander Staff School in Zagreb, with the expectation of 

maintaining better discipline. 

38. The Prosecution alleges that General Gotovina remarked at the Brijoni Meeting 

that all Serbs would leave Knin except those who could not.17  To the extent that 

the Brijoni transcript is authentic, which is expressly denied, the Defence 

submits that this was a reasonable intelligence assessment based on Serbian 

actions throughout the war in areas that they could not retain militarily.  The 

evidence will show that, on 2 August 1995, Ambassador Galbraith told Milan 

Babic that if the HV launched a military operation, “most of the Krajina Serbs 

will leave” and they would never return.18  In light of these statements, it is not 

clear from the Indictment whether the Prosecution believes Ambassador 

Galbraith to be a member of the JCE. 

39. By 3 August 1995, Croatia was prepared to retake occupied territory in 

“Krajina”.  Contrary to assertions at paragraphs 16 to 26 of the Prosecution 

                                                 
16 Para.62 
17 Para.16 
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Brief, there was no criminal plan being implemented.  Operation Storm was 

legal, and the Croatian government received strict instructions from the United 

States regarding the conditions that must be met in order for Croatia to launch 

military operations without suffering diplomatic consequences.  The evidence 

will show that Croatia took extraordinary measures to comply with the United 

States Conditions and international humanitarian law. 

2. Operation Storm was implemented in accordance with the Laws of War  

(a) No illegal shelling of civilian areas 

40. The Defence takes issue with paragraphs 27 to 35 of the Prosecution Brief. 

41. The Prosecution Brief asserts that “Krajina” Serbs left because of “excessive 

shelling of civilian targets”.  The evidence will show that Operation Storm, and 

in particular the shelling of Knin and other towns in the Split Military District, 

was done in accordance with United States military doctrine (known as AirLand 

Battle 2000) and in compliance with the laws of war.   

42. There is no credible evidence that Knin or any other town in “Krajina” was 

excessively shelled, or that civilians or civilian objects were targeted.  The 

mistaken impression of “excessive shelling” was created by a limited number of 

Canadian UN peacekeepers in Knin (“UN Peacekeepers”).  The evidence will 

show that the UN Peacekeepers were not trained by the United Nations to 

examine the shelling, nor were such military observations within their mandate.  

An internal OTP report on Operation Storm that was leaked to the New York 

Times cites one Prosecution conclusion that the UN Peacekeepers are “not 

capable of detached analysis.”19  The Defence submits that the Trial Chamber 

will come to the same conclusion. 

43. Unlike the UN Peacekeepers in Knin, United Nations Military Observers 

(“UNMOs”) were specifically trained by the United Nations to conduct military 

                                                 
19 New York Times(21 March 1999) 
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