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Dear Friends,

 Distinguished guests, ladies and gentlemen,

INTRODUCTION

The international decade of the world’s indigenous peoples, ended last year with little progress made on issues relating to indigenous peoples around the world.  Despite dismal progress made during the decade, significant issues remained unresolved.  The failure to adopt the UN draft declaration on the rights of indigenous peoples as recommended in the decade’s programme was anti-climax of indigenous peoples crusade to have the draft declaration adopted.  The other outstanding issues was the lack of implementation of human rights standards at the national level as noted repeatedly by the special Rapporteur on indigenous peoples and by the secretary General  respectively.  The other challenges facing the world’s indigenous peoples are the failure by state governments to implement programmes that protect and safeguard the rights of indigenous peoples in their respective countries.
AN OVERVIEW OF FREE, PRIOR AND INFORMED CONSENT
The evolution of the principal of Free, Prior and Informed Consent is premised on the fact that indigenous peoples rights and fundamental freedoms for many years were trampled upon by states and multinational corporations without  the active and full participation of indigenous peoples on activities carried out which have a direct impact on their lives either directly or indirectly.
The four elements that constitute FPIC that is FREE, PRIOR AND INFORMED CONSENT signify the consensus /consent of indigenous peoples in accordance with the traditional customary law.  Under the circumstances, consent does not necessarily mean that every single individual member must agree but rather that consensus will be determined pursuant to customary law and practice.  This implies a methodological process on the side of indigenous peoples.
In some cases, indigenous peoples may choose to express their consent through procedures and institutions that are not formerly or entirely based on customary law and practice such as statutory councils or trial governments.  Regardless of the nature of the process, the nature of the affected indigenous people(s) retains the right to refuse consent until certain conditions are met.  Consent must be obtained without coercion, prior to commencement of activities and after the project proponent’s full disclosure of the intent and scopes of activity in language and process understandable to the affected indigenous people and communities.
In its current understanding FPIC is an administrative process, which enables both the affected indigenous people (s) and the project proponent(s) to put all their concerns on the table and identify solutions to the problems before the affected people(s) decide on whether to give consent.
The principal of FPIC in Africa for instance is almost non-existence on activities affecting indigenous peoples.  The African states maintain that there are no indigenous peoples in Africa.   On the contrary, all Africans are indigenous.  Under the circumstances, FPIC makes little or no sense at all to project proponents in Africa.  The case of shell and Ogoni peoples in Nigeria where the Ogoni people have been displaced by shell activities without due regard to the rights of the Ogoni people to their land and resources. 
 The eviction by logging companies of indigenous peoples in Democratic Republic of Congo, Kenya, Cameroon and Rwanda are life examples of the abuse of indigenous peoples rights.
In other instances, indigenous peoples do not understand the complicated process of project identification, planning and the actual implementation.  In the premise indigenous peoples at times are manipulated, coerced and duped into believing that certain projects are of their  benefits while in the actual sense are not.
SIGNIFICANCE OF FREE PRIOR AND INFORMED CONSENT 
Threat to indigenous people’s rights and well-being are particularly acute in relation to resource exploitation projects, regardless of whether the projects are state or corporate directed.  Many of those projects and operations have had and continue to have a devastating impact on indigenous peoples, undermining their ability to sustain themselves, physically, spiritually and culturally.

The WBG has also recognized that indigenous peoples “have often been on the losing end of the development process” and that the vast majority of developments benefits go to others.  Indeed the WBG’s first policy on indigenous peoples – operational manual statement 2-34 Tribal Peoples in Banking – financed projects was adopted in  response to “internal and external condemnation of the disastrous experience  of indigenous groups in Bank financed projects in the Amazon region.  Specifically on EI projects, an internal WBG review observes that mining and energy projects “risks and endanger the lives, assets and livelihoods of indigenous peoples.  Moreover, modern technology allows interventions in hitherto remote areas, causing significant displacement and irreparable damage to indigenous peoples lands and assets.  In this context, Indigenous peoples living on these remote and resource rich land are particularly vulnerable, because of their weaker bargaining capacity, because their customary rights are not recognized in several countries.
Writing as UN special rapporteur on Indigenous land rights, Dals observes that;
The legacy of colonialism is probably most acute in the areas of expropriation of indigenous lands, territories and resource for national economic and development interest.  In every sector of the globe, indigenous peoples are being impeded in every conceivable way of proceeding with their own forms of development consistent with their own values, perspective and interest.
For indigenous peoples, secure and effective collective property rights are fundamental to their economic and social development, to their physical and cultural integrity and to their livelihoods and sustenance.  Secure land and resource rights are essential for the maintenance of worldviews and spirituality and to their very survival as a viable territorial and district cultural collectivities.

In short, without secure and enforceable rights to lands territories and resources, including the right to control activities affecting them, Indigenous peoples means of subsistence, their identity and survival, and their socio-cultural integrity and economic security are permanently threatened.  There is, therefore, a complex of interdependent human rights all converging on and inherent to indigenous peoples various relationships with their traditional lands and territories that form the fundamental basis of their cultures, spiritual life, their integrity and their economic survival as well as entities that necessitate a very high standard of affirmative action.
That standard is FPIC, which is all the more necessary in relation to EI that have proved in most cases to be highly prejudicial to indigenous peoples rights and well being.
In contemporary international law, Indigenous peoples have the right to participate in decision-making and to give or withhold their consent to activities affecting their traditional lands, territories land resources.  Consent must be freely given obtained prior to final authorization and implementation of activities and be founded upon an understanding of the full range of issues implicated by the activity or decision in question: hence the formulation of Free, Prior and Informed Consent.
The challenges however, remains as earlier noted that some states are reluctant on implementing and applying international law, norms and standards on indigenous peoples in their respective states.  The non- recognition of indigenous peoples in some regions like Africa impede the application of FPIC and the ultimate respect for indigenous peoples rights as human rights.  The back of clear policy framework on Indigenous Peoples in various countries remains a set back to the application of FPIC.  The concept of territorial sovereignty is another hurdle often used by states to protect their own interest and the mainstream societies at the expense of indigenous peoples.  In some cases, the lack of capacity among indigenous peoples to advocate for their rights remains another issue.
CONSLUSION

FPIC should  be read in light of the failure of most states to recognize the rights of indigenous peoples to sub – soil minerals and other resources pertaining to their traditional lands and territories, particularly as FPIC is viewed by some, as a mechanism to avoid much more sensitive and political charged discussions about indigenous ownership of the sub soil.  As earlier mentioned, international human rights, bodies and tribunal have consistently held that the collective rights of indigenous peoples to their traditional lands and resources must be recognized and protected.   These rights exist absent formal recognition by the state; are in large measure determined by indigenous peoples laws, custom and usages, and unilateral extinguishment has been determined to violate, among others, the right to self- determination and the prohibition of racial discrimination.
In the absence of statutory or other arrangements providing otherwise, recognition of indigenous ownership of the sub-soil minerals obviates any right of the state to issue concessions on indigenous lands and the need for FPIC in relation thereto.  Instead indigenous peoples should they choose, would be free to consent to arrangements with third parties, including the state for the exploitation of their resources through the mutually acceptable agreements.
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