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1.  The concept of free, prior and informed consent, is understood in the ILO within the context of the Indigenous and Tribal Peoples Convention, 1989 (No. 169). The Convention deals primarily with the concepts of consultation, participation, free and informed consent, appropriate procedures, and prior consultation in specific circumstances. These are explained in more detail below.

2.  The central themes of Convention No. 169 are consultation and participation. The spirit of consultation and participation constitutes the cornerstone of Convention No. 169 on which all its provisions are based. The Convention requires that indigenous and tribal peoples be consulted on issues that affect them. It also requires that they be able to engage in free and informed participation in policy and development processes that affect them, in a way adapted to their cultures and characteristics. 

3.  Article 6 of the Convention reads as follows (emphasis added): 

1. In applying the provisions of this Convention, governments shall: 

(a) consult the peoples concerned, through appropriate procedures and in particular through their representative institutions, whenever consideration is being given to legislative or administrative measures which may affect them directly; 

(b) establish means by which these peoples can freely participate, to at least the same extent as other sectors of the population, at all levels of decision-making in elective institutions and administrative and other bodies responsible for policies and programmes which concern them; 

(c) establish means for the full development of these peoples' own institutions and initiatives, and in appropriate cases provide the resources necessary for this purpose. 

2. The consultations carried out in application of this Convention shall be undertaken, in good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent to the proposed measures.
4.  This means that the consultation procedures should take account of indigenous and tribal peoples’ traditional methods of decision-making. This might mean consultations with traditional institutions such as councils of elders, or it may involve more contemporary structures such as locally elected leaders who are recognized as true representatives by the community or the peoples concerned.

5.  Consultation should be undertaken in good faith, with the objective of achieving agreement or consent. The parties involved should seek to establish a dialogue allowing them to find appropriate solutions in an atmosphere of mutual respect and full participation
. Effective consultation is consultation in which those concerned have an opportunity to influence the decision taken. This means real and timely consultation. For example, a simple information meeting does not constitute real consultation, nor does a meeting that is conducted in a language that the indigenous peoples present do not understand. Convention No. 169 stipulates that the peoples involved should have the opportunity to participate freely at all levels in the formulation, implementation and evaluation of measures and programmes that affect them directly. 

6. Another important component of the concept of consultation is that of representativity. While acknowledging that it is difficult in many circumstances to determine who represents a given community, if an appropriate consultation process is not developed with the indigenous and tribal institutions or organizations that are truly representative of the peoples in question, then the resulting consultations would not comply with the requirements of the Convention
. 

7.  The Convention specifies that consultation should take place specifically in the following circumstances, although it should also constitute a general principle, and be applied as such. 

· When considering legislative or administrative measures that are likely to affect indigenous and tribal peoples (Article 6.1(a)) 
· Prior to exploration or exploitation of sub-surface resources (Article 15.2) 
· When any consideration in being given to ITPs’ capacity to alienate their lands or to transmit them outside their own communities (Article 17) 
· Prior to relocation, which should take place only with the free and informed consent of ITPs, or after compliance with other procedures if this consent cannot be obtained (Article 16) 
· On the organization and operation of special vocation training programmes (Article 22)

8.  In these circumstances, it is clear that the concept of free, prior and informed consent is covered by Convention No. 169, and the additional concepts of representativity and good faith, as well as the stipulation that consultation should take place through appropriate procedures, serve to further clarify that concept. 

9.  To clarify further, the obligation to consult should be read in the light of another fundamental principle of the Convention (article 7.1):

“The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. In addition, they shall participate in the formulation, implementation of plans and programmes for national and regional development which may affect them directly.”
10. The second fundamental principle of the Convention is that of participation. This includes free participation at all levels of decision-making in elective, administrative and other bodies responsible for policies and programmes that concern indigenous and tribal peoples, and participation in the formulation, implementation and evaluation of plans and programmes for national and regional development. In order to facilitate this participation, the Convention also requires the establishment of means for the development of indigenous and tribal peoples’ own institutions and initiatives.

11. Although participation should also be applied in a general manner, the Convention does specify instances in which it is obligatory:

· In the development of co-ordinated and systematic action to protect the rights of ITPs (Article 2)
· In the management and conservation of natural resources (Article 15) 
· In the benefits of exploitation of sub-surface resources on ITPs’ lands (Article 15) 
· In vocational training programmes to meet special needs of ITPs (Article 22) 
· In strengthening and promoting traditional activities (Article 23) 
· In the planning and administration of health services (Article 25) 
· In the development and implementation of education programmes and services (Article 27)

12. The statement of this principle does not mean, however, that a lack of consent will be sufficient grounds under the Convention to block a development programme or project. The Convention requires that procedures be in place whereby indigenous and tribal peoples have a realistic chance of affecting the outcome – it does not require that their consent to the proposed measures is necessary. 

13. The ILO has several projects and programmes that specifically address indigenous and tribal peoples, and several that affect these peoples, although they may not be the specific target group of these projects or programmes. All ILO projects or programmes that affect indigenous and tribal peoples follow the principles of Convention No. 169, including the principles of consultation and participation. The two ILO projects that deal only with these peoples ensure that indigenous and tribal peoples are consulted, and participate in, the design, implementation and evaluation of projects. Many projects are requested by indigenous peoples’ organizations themselves. Through these projects, indigenous and tribal peoples are also trained in human rights, advocacy and on other ways to promote and protect their rights so that they are in a position to decide their own priorities, and use the mechanisms that are available to them (or advocate for the establishment of such mechanisms) to promote and protect their rights and ensure their views are taken into account. Awareness of the concept and practice of free, prior and informed consent is an integral part of this. As such, the establishment of well-informed groups of indigenous/tribal representatives who have the mandate of their communities to represent them is paramount to the success and sustainability of ILO projects in this area.

14. There are a number of examples within the context of the supervision of Convention No. 169, through the observations of the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR), and through the examination of representations submitted under article 24 of the ILO Constitution, alleging non-observance of ratified Conventions
. Some illustrative cases are as follows: 

· In Norway, which ratified Convention No. 169 in 1990, a new way of taking advantage of the ILO's supervisory mechanisms has been developed. Based on a suggestion contained in the Report Form for Convention No. 169, the Government of Norway sends its reports to the Saami Parliament for comments. Norway has also asked the ILO to engage in a parallel dialogue with the Saami Parliament, thus enabling Saami representatives to play a formal part in the supervisory process. 
· A number of representations filed with the ILO relate directly to consultation and participation. Two are referenced below as examples for clarification purposes. Further information can be found on the ILOLEX database at www.ilo.org (under International Labour Standards).

· In respect of a representation concerning Ecuador, the principal allegation was the failure to hold consultations through appropriate procedures, and particularly through the representative institutions of the Shuar people in relation to the granting of contracts by which the State delegated to individual contractors the right to carry out oil exploration and exploitation activities. The tripartite committee found, among other conclusions, that Articles 2, paragraphs 1 and 2(b), 6, 7 and 15, paragraph 2, of the Convention imply the obligation to develop a process of prior consultation with the indigenous peoples of the country before taking measures that might affect them directly, such as the exploration or exploitation of hydrocarbons, which may affect indigenous communities. Noting that the oil companies held consultations only with certain groups of the Shuar with a view to obtaining their consent to oil exploration, the tripartite committee also pointed out that the principle of representativity is a vital component of the obligation of consultation. The Governing Body therefore: (a) requested the Government to apply fully Article 15 of the Convention; to establish prior consultations in cases of exploration and exploitation of hydrocarbons that could affect indigenous and tribal communities; and to ensure the participation of the peoples concerned in the various stages of the process, as well as in environmental impact studies and environmental management plans; and (b) urged the Government, in seeking solutions to the problems that still affect the Shuar people as a result of the oil exploration and exploitation activities in the zone of "Block 24" (when this case arose), to contact the representative institutions or organizations, including the Independent Federation of the Shuar People of Ecuador (FIPSE), for the purpose of establishing and maintaining a constructive dialogue which will allow the parties concerned to find solutions to the situation facing this community
.
· A representation made under article 24 of the Constitution alleged that the Government of Colombia had not complied with the Convention's requirement of consultation with the indigenous peoples concerned, in particular the Emberra Katío people, in the construction and operation of the Urrá hydroelectric dam. It was alleged that irreparable harm was caused to these indigenous peoples by the construction of this project; and that Decree No. 1320 which was adopted to regulate consultations, was itself adopted without adequate consultations. Other allegations were also made, including that a process of petroleum exploration was carried out that affected the U'wa indigenous people, again without adequate prior consultation. The Committee concluded, on the basis of the information submitted to it, that "the process of prior consultation was provided for in Decree No. 1320, is not consistent with Articles 2, 6, 7 and 15 of the Convention". It recommended that the Government be requested to amend the legislation concerned, and that it improve the consultation procedures to come into conformity with the Convention's requirements. It also asked the Government to provide information to the present Committee on a wide range of issues related to consultations with indigenous peoples when planning and carrying out development projects that affect them, land rights and mineral exploitation in particular
.
�








� Report of the Tripartite Committee established to examine the Representation alleging non-observance by Ecuador of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Confederación Ecuatoriana de Organizaciones Sindicales Libres (CEOSL), at para.36





� Report of the Tripartite Committee established to examine the Representation alleging non-observance by Ecuador of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), made under article 24 of the ILO Constitution by the Confederación Ecuatoriana de Organizaciones Sindicales Libres (CEOSL), at para.44.





� Representations under article 24 of the ILO Constitution may be made by employers’ and workers’ organizations that claim that a State has failed to observe a ratified Convention. A tripartite committee of the Governing Body is set up to examine the matter. Reports of committees set up to examine representations that have so far been concluded can be found on the ILOLEX database (� HYPERLINK "http://www.ilo.org" ��www.ilo.org�). 





� Quoted in: Report of the Committee of Experts on the Application of Conventions and Recommendations, Report III(1A), International Labour Conference, Geneva, 2003.


� Report of the Committee of Experts on the Application of Conventions and Recommendations, Report III(1A), International Labour Conference, Geneva, 2003
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