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FREE PRIOR INFORMED CONSENT AND BEYOND

The Experience of IFAD

Introduction

“Free, prior and informed consent recognizes indigenous peoples’ inherent and prior rights to their lands and resources and respects their legitimate authority to require that third parties enter into an equal and respectful relationship with them, based on the principle of informed consent”
. 

Based on the operational experience of IFAD, this paper suggests that free prior and informed consent, though necessary to recognize and protect the inherent and prior rights  of indigenous peoples to their lands and resources, may require a number of accompanying measures to be truly meaningful.

The Principles Behind Free Prior and Informed Consent

The underlying principles of free, prior and informed consent can be summarized as follows: (i) information about and consultation on any proposed initiative and its likely impacts; (ii) meaningful participation of indigenous peoples; and, (iii) representative institutions. 
IFAD and Free Prior and Informed Consent

The concept of free, prior and informed consent and its underlying principles should be seen in the context of IFAD’s broader vision of poverty reduction and the Millennium Development Goals. This vision is encapsulated in a simple statement that pervades its Strategic Framework 2002-06: “Enabling the rural poor to overcome their poverty” – as perceived by the stakeholders themselves. The Fund concentrates its country programmes, advocacy and policy dialogue on the attainment of three strategic objectives: (i) enhancing the capabilities of the poor and their organizations to control their own development in a context of growing inequality and vulnerability, influence public policies and institutions, and exercise greater negotiating power in the market and with other social actors; (ii) improving access to productive natural resources and technologies and promoting decentralized management of those resources; and (iii) increasing access to financial services and markets. Attention to the differing opportunities and challenges of women and men, and to sources of vulnerability and ways of increasing resilience are overarching concerns.
Therefore all the underlying principles of free prior and informed consent are embedded in the first two strategic objectives of the Fund’s strategic framework and, consequently, in all of its initiatives, including those in support of indigenous peoples. 
However, in view of the specificity of indigenous peoples - e.g. marginalization and the threats they are facing in this era of globalization - operational experience seems to indicate that other important ingredients for a meaningful consent should include capacity building as well as provisions for legal advice about their collective and individual rights so as to ensure that not only their free prior and informed consent about interventions on their lands and territories is sought and freely obtained but also to protect their broader collective and individual rights. Additionally, recognizing gender inequality as a major development constraint and acknowledging the specific role of indigenous women as agents of change and in sustainable development, IFAD has put special emphasis on indigenous women not only to ensure their free, prior and informed consent in all interventions that affect their livelihoods but also to promote the enhancement of their capabilities and of their agency
.
Consultation and Information

In all of its interventions, not only all stakeholders are consulted and informed prior the planning of the intervention but also they assist in shaping the kind and type of intervention as well as the rules of the game through participation at all stages of the project cycle.
Participation: Indigenous Peoples as Main Actors in the Decision Making Process 
In view of their specificity, all initiatives affecting the lives of indigenous peoples require their early and sustained input to ensure that initiatives respond to their priorities, are in consonance with their culture and cosmogony and reflect their choices of development. At the operational level, IFAD’s experience has shown that true participation of indigenous peoples in the design and implementation of projects and programmes is a sine qua non for increased accountability and sustainable impact. Only through such participation it is possible to design interventions that reflect the priorities of indigenous peoples and are relevant and feasible from their point of view. This, in turn, helps increase ownership and sustainability by building on their knowledge, initiatives and motivation. Additionally, participation enhances the capacity to identify and adjust to emergent problems, and to engage in advocacy and policy dialogue with local and national policy makers. Therefore the majority of interventions supported by IFAD are initiated by indigenous communities and driven by them. In fact, indigenous women and men, representing indigenous communities and duly selected by their own organizations, not only are duly informed but are directly involved in the planning, implementation - including the management of financial resources - and monitoring of the interventions they have selected, through meaningful participatory processes. Participation, however, requires longer implementation periods, the flexible design of interventions, close monitoring and evaluation, and an effective system for communication amongst stakeholders.
Capability Building and Enabling Self-Empowerment

First and foremost, indigenous peoples need to be given an opportunity to build/strengthen their individual and collective capabilities in order to claim their rights and to end their marginalization. To this effect, training and capacity building, both technical and non-technical in local languages, figure prominently in almost all the Fund’s interventions in support of indigenous peoples. Additionally, legal training is also provided to indigenous peoples on issues pertaining to land and water rights as well as to human and women’s rights. Exchange visits have also become an increasingly important element in training. In some instances, through experience sharing with other indigenous groups, indigenous peoples reflect upon and assess the consequences of the processes they have initiated in order to gain further insights and refine their interventions
. These exchanges have the added value of stimulating self-esteem and social cohesion among the indigenous peoples involved.
Representative and Inclusive Institutions

Through its field operations, IFAD has been strengthening traditional indigenous governance systems as this reinforces the role of indigenous peoples in the decision-making process and in negotiating or bargaining with other parties, be they local or national authorities, the private sector, or international development institutions. Traditional governance structures at the village level (Palli Sabhas) were also used in the implementation of several IFAD-funded projects in India. Through culturally sensitive gender and equity-awareness training, these institutions, generally male and elite-dominated, were made more representative and now include women in their decision-making structures, which are implementing projects at the local level. Other projects in Latin America (Guatemala, Peru and Panama, amongst others) provide further examples of traditional governance structures made more inclusive while implementing and monitoring initiatives designed and planned by themselves. The Fund has also supported initiatives to build the social and political capital of indigenous peoples, and the participation of community-based organizations in the project cycle has been strongly emphasized. This has led to facilitation of apex bodies of indigenous peoples’ organizations such as federations of village groups, Self Help Groups, cooperatives and other types. Enhancing the human and social capital of these traditional organizations has improved local governance, increased their bargaining power and has given them a voice at decentralized and national level. 
Provision of Legal Advice and Establishment of Legal Defence Funds

Concern about the exploitation of indigenous peoples through circumvention of existing legal systems has made IFAD aware of the importance of legal enforcement support to indigenous peoples. Several IFAD-funded projects in Asia and Latin America are providing legal advice to beneficiaries on such subjects as land, human and gender rights, natural resource management, marketing, etc. Legal assistance was primarily provided in projects that included titling of land or water rights. Legal defence funds have been established in projects in India and Nepal to minimize exploitation and protect the rights of indigenous peoples and women.
Country Experience with National Legislation On Free Prior and Informed Consent 
In the Philippines the Indigenous Peoples Rights Act (section 56) requires that Free Prior and Informed Consent of indigenous peoples is sought and obtained for any activity undertaken in their ancestral lands and territories. The National Commission on Indigenous Peoples (NICP) is mandated by law and responsible for facilitating the process. NCIP has issued an administrative order stipulating the process of Free Prior and Informed Consent. Section 35 of NCIP Administrative Order states that this right of indigenous peoples to Free Prior and Informed Consent is deemed waived if the programme or project to be implemented in their community has been solicited by the indigenous cultural communities themselves from whatever sources and in any form, with the solicitation made through and signed by the majority members of the Council of Elders/Leaders. In the Western Mindanao Community Initiatives Project (WMCIP), although all the initiatives undertaken are community driven, the NCIP has to validate whether the solicitation of the intervention reflects the aspiration of the majority of the members of the community. In order to expedite the validation process, which can be quite lengthy and cumbersome, WMCIP has signed a Memorandum of Understanding with NCIP. In addition, one of the Indigenous Cultural Communities (the Subanen of Lakewood) had specifically requested that WIMCIP support, through technical and financial assistance, the documentation of local agro-forestry practices and ecological knowledge. The request concerned the following: (i) the creation of an electronic community registry of culturally important plant for the Subanen, with a view to protect them from any possible acts of bio-piracy and misappropriation of traditional knowledge in the future; (ii) the production of a pictorial book of culturally important plant to be used for Subanen functional literacy programme; and, (iii) the production of an users’ manual. A memorandum of agreement was signed between the project and the community elders, specifying the rights and obligations of each partner. The obligations of the project included:

· Train community members in all aspects of the documentation process;
· Facilitate and support, through capacity building, local participatory natural resources management planning over the ancestral domain of the indigenous cultural community;
· Assist indigenous organizations in observing their customary laws in the conduct of the documentation process;

· Secure, on behalf of the communities and based on their specific request and directions, the intellectual property rights of the species documented;
· Providing options for benefit sharing from any future commercial or beneficial use of their knowledge, and

· Ensure Free Prior Informed Consent of the community before any future use of the species by a third party.

A considerable amount of capacity building and awareness raising about the rights of the communities preceded the establishment of this memorandum. 
�








� Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, Working Group on Indigenous Populations, Twenty-second session, 19 -13 July 2004, p.5.


� Agency is the capacity for autonomous action in the face of constricting social sanctions and structural inequalities.


� For example, in some of the IFAD-supported regional projects in Latin America, representatives of indigenous communities meet periodically to share their own experiences, reflect together and draw lessons.” Experiencia Viva- Intercambio de prácticas exitosas con pueblos indígenas amazónicos y des bosques tropicales” (2202, 2004), “Ruta de aprendizaje”. For details see: � HYPERLINK "http://www.praia-amazonia.org" ��www.praia-amazonia.org�
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