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1. 
Introduction
The participation of Indigenous and Local Communities (ILCs) in various international processes such as the negotiation process of the International Regime on access and benefit-sharing under the Convention on Biological Diversity (CBD) is very important. Indigenous and local communities the world over has contributed significantly to our body of knowledge on biodiversity conservation and sustainable use. This contribution has gone largely unrecognized and unrewarded in many cases. It is only during the last two decades that the issue of indigenous and local community and their plights have begun to take centre stage. In the process of the CBD indigenous and local community participation has been increasing in the convention process although there is still room for improvement.
 This paper will however focus on the following:

· A brief discussion of some of the international context of ABS
· A discussion of some of the general issues around the ABS debate 

· Consideration of the issues around participation of local and indigenous communities in the negotiation of the ABS Regime

· The Namibian experience

· The regional context: SADC

In addition to the above the paper will then culminate in a discussion on the Namibian process to set in place an adequate policy and legal framework to regulate bio-trade and bio-prospecting and attempt to draw some lessons from this process. Finally the paper will look at the regional context of ABS within the Southern African Development Community (SADC) and the lessons learned from the region.
1. The international context of ABS

A number of instruments that has relevance to the issue of ABS and indigenous and local communities have been developed over the years the most prominent of these are as follows: 

· The Convention on Biological Diversity (CBD) which aims to make conservation of biological resources an urgent and immediate goal for all countries (1992)

· The World Trade Organization (WTO’s) Trade Related Aspects of Intellectual Property rights (TRIPS, 1995) TRIPS article 23 (b) which deals with the protection of new plant varieties is particularly relevant to ABS
· The International Treaty on Plant Genetic Resources for Food and Agriculture- which aims to ensure that access to genetic resources for Food and Agriculture are not restricted  (2001)

· The Union for the Protection of New Varieties of Plants (UPOV), provides common rules to protect new plant var. (1961, 1978, 1991)

· The Organization of African Unit
y OAU Model Law aims to protect rights of local communities (1999)

The CBD warrants a closer look as it is the most relevant and the International Regime on ABS is being negotiated under it. The CBD is an instrument that provides for:  

· The recognition of the rights of member states to protect knowledge innovations and practices of their respective local and indigenous communities is a direct challenge to the attempt by industrialized countries to introduce IPR protection over biological resources.
· Signatories to get permission before they collect resources and knowledge (PIC)

· Parties to agree on the terms for exchange of genetic materials on Mutually Agreed Terms (MAT)

· Parties share benefits fairly with local providers and countries (Fair and Equitable Benefit sharing) 

Under the CBD the Bonn Guidelines were developed to provide guidelines to Parties as to how to engage and carry out the process of access to genetic resources and the resultant benefit-sharing with the providers of such genetic resources and associated traditional knowledge. The voluntary nature of these guidelines has resultant in Parties using them as appropriate but their enforcement is difficult as they are voluntary. This led to Parties calling for the establishment of a International Regime on access and benefit-sharing which hopefully be legally binding this obliging Parties to enforce its requirements. Negotiations on the International Regime are ongoing and the Conference of the Parties to the Convention has put a deadline of 2010 for its finalisation.
The issue of indigenous knowledge, innovative and practices of local and indigenous communities embodying lifestyles relevant to the conservation and sustainable use of biodiversity i.e. (article 8j) and the issue of access to genetic resource and the resultant benefit-sharing have been separated Under the CBD. I believe that this has been a mistake. We have a separate process for 8(j) issues and one for ABS. This makes the debate much more difficult. For me it is clear that we first start with the knowledge about resource use and this knowledge leads us to search for access to the resource. The excuse given for the split of these two integrally linked issues is that two separate processes will simplify the logistics of preparing meetings for these two issues. The difficulty arise in the fact that for many governments who attend CBD meetings there may be different experts who attend each of these process and this leads to an additional reporting burden that unnecessarily complicates the issue. Further the length and costs of these meetings may discourage indigenous and local communities participation in each of these process especially were delegates are funding their own participation. 
2. Some of the general issues around the ABS debate
a)   What are the benefits?
It is important to first discuss some of the difficult issues that face the negotiation process and are significantly relevant to indigenous peoples. Industry and private sector sometimes may seem to think that indigenous peoples are more interested in the benefits that will be accruing to them under the various access agreements under the Regime. It also appears that some of the members of indigenous and local communities themselves are not clear on the benefits that they would want to accrue to them. It is therefore essential that these benefits be unpacked. We have to make it clear that benefits can take many shapes as already agreed to in the voluntary Bonn Guidelines.

In the debate on access and benefit-sharing the concept ‘benefits’ may be defined as  benefits arising from the economic use of the product or process developed from genetic resources or from associated traditional knowledge, including amongst others: 

a) Sharing of profits; 

b) Payment of royalties;

c) Access and transfer of technologies; 

d) Licensing, without cost, of products and processes; and 

e) Capacity building of human resources;
The above can further be unpacked into the following categories:

:

· Joint research and development

· collaboration in training and research programs

· participation in product development

· Joint ventures and co-authorship of publications

· NB to integrate rural populations into the research as far as possible

· In kind benefits

· e.g. augmentation of national collections in source countries

· Training

· science, conservation of information technology and management and administration of access and benefits-sharing

· Sharing of information

· Taxonomic, biochemical, ecological and other info, through research results, publications and educational materials
· In cases of commercialization 

· monetary benefits such as royalties, milestone payments and sustainable income

· Development of partnerships and alliances 

· could facilitate acquisition of essential professional, technical and financial assistance
It is important that this range of benefits be kept in mind as the negotiation of the international regime unfolds. This may facilitate better cooperation amongst the negotiating part when it is clear that indigenous communities are not simply looking at getting monetary benefits out of ABS agreements.

b) Ownership of genetic resources

The next difficult issue is ownership of genetic resources and associated traditional knowledge. In the African context as elsewhere the issue is particular complex especially when indigenous knowledge, innovations and practices and the genetic resources themselves are trans-boundary. For some countries the issue of sovereignty of the State over natural resources found in its jurisdiction as is stated by the CBD further complicates the matter.

In the Namibian context Article 100 of Namibia’s Constitution vests ownership of all non-privately owned land and natural resources in the State: “land, water and natural resources below and above the surface of the land and in the continental shelf and within territorial waters and the exclusive economic zone shall belong to the State if they are not otherwise lawfully owned”.  This provision is consistent with the CBD’s recognition of the principle of national sovereignty over genetic resources within national borders.   

Further Article 95(l) of the Namibian Constitution obliges the Government of Namibia “to adopt policies aimed at the maintenance of ecosystems, essential ecological processes and biodiversity, and the utilization of living natural resources on a sustainable basis for the benefit of all Namibians, both at present and in the future”.  This provision is in line with the CBD objectives of “conservation and sustainable use of biodiversity”, as reflected in the emerging national ABS law.

Namibia’s Constitution recognizes the existence and importance of customary law, declaring it to be of the same value as common law (Article 66).  This is supportive of the CBD’s emphasis on the important role of customary rules, regulations and practices for biodiversity conservation and sustainable use and on making sure that use of genetic resources for commercial purposes does not undermine traditional local customary use of these resources.

These provisions have made it easy for the Namibian Government and local communities to deal with the issue of ownership of genetic resources. The Namibian draft legislation for access to genetic resources and the associated traditional knowledge therefore provides that:
1)
The ownership of all genetic resources vests in the State.

2)
The ownership of all traditional knowledge and technologies associated with any genetic resource vests in the indigenous or local community who holds such knowledge. 
.
The above means that we adopted a national perspective on the issue of ownership of genetic resources i.e.
·  simply recognizing that GRN own the national genetic endowment and its designated competent authority can authorize use of those genes

· We bring in traditional knowledge only when it is clearly used to “shortlist” bio-prospecting targets
In practice this means in the case were a bio-prospector enters Namibia and contacts bio-prospecting randomly without being guided by traditional knowledge the Government will authorize and determine the access to the genetic resources and as well as the benefit-sharing arrangement.

In the case were traditional knowledge have been used the indigenous or local communities involved will be the one to determine access to the genetic resources as well as the benefit-sharing arrangement. It has however to be pointed out that communities should not be left to their own demise to negotiate with companies alone. Communities would not be negotiating at equal footing and therefore capacity building efforts to that effect should be engaged into. Communities should be helped by service providers determined by themselves i.e. people and organizations that are open, transparent and trusted by communities.
It is therefore imperative to consider a blend of instruments and provisions at the national level but also at the international level to find a way of dealing with the issue of genetic resources on lands and territories of indigenous and local communities
This issue will be difficult to deal with at a regional level, there are however case studies were benefit-sharing at the regional level has been arranged.
c)  The issue of derivative
This issue will be one of the most contentious and difficult to negotiate during the negotiations of the Regime. It has already shown that it has potential for derailing the whole process if not addressed carefully as was evident during the last Conference of the Parties to the Convention on Biological Diversity in Curitiba, Brazil last year. This is one of the areas where all stakeholders will have most to lose and most to gain especially for indigenous and local communities. It is therefore imperative that indigenous and local communities seriously consider this issue before the next session of negotiations on the International Regime. They should already prepare draft positions and alternatives for the next round of negotiations. 
d) Right to self-determination

This issue will remain problematic. By now it is clear that governments are nervous about this issue. The question that remains is whether indigenous and local communities will continue to fight about this issue and at the same time miss opportunities at the international level i.e. to put international frameworks in place such as the declaration on the rights of indigenous peoples that was not approved last year.

Are there other ways of achieving the same objective? Are there opportunities to have this issue perhaps be reflected in national legislation? Is this issue relevant to the ABS? For the latter the answer is yes and this may also have implication on the conclusion of the International Regime.
e) Spread the rights of indigenous and local communities into as many    instruments    as possible

It is the view of the author that the cause for the rights of indigenous people should be reflected in many international and regional instruments as possible. These instruments together will advance the position and rights of indigenous people around the world. One instrument will not suffice. At the same time ILCs need to keep score of all the victories and gains that they have made over the years within the various instruments already in place at the international, regional and national levels. They have to be careful that they do not contradict themselves and move back on grounds gained earlier. A blend of instruments is therefore necessary and as a whole they will protect the different rights and issues relevant and necessary for local and indigenous communities.
3. Consideration of the issues around effective participation of local and indigenous communities in the negotiation of the ABS Regime

Over the last decade there has been a slow increase in indigenous participation international process. The CBD has been one of the international processes were this participation has been most visible. During the last Conference of the Parties to the Convention in Curitiba, Brazil, the issue of participation of indigenous and local communities in the negotiation of the international regime on access and benefit-sharing was discussed at length. It drew a lot of controversy as some governments believed that the processes set up by previous COPs are sufficient.  In this section the author will discuss in general what his views on this issue and provides some recommendations.

The author is of the opinion that indigenous participation in the ABS process needs to be strengthened. The indigenous and local communities themselves together with their allies and services providers should be the ones to undertake this strengthening process. They need to engage the international community using the same tools and techniques that governments and other stakeholders are using to further their own causes. History has proven that if indigenous communities do not engage the western system using western tools than we are fighting a modern war with ancient tools. ILCs have to use the opportunities to speak that are provided to them during international negotiations effectively. Indigenous delegate sometimes when given the floor make use of this opportunity to make long statements. Government delegates simply turn of their attention when this happens. It is imperative therefore that ILCs become concise during international negotiations. 
a) Preparation of draft positions

For effective participation, ILCs will need to find a mechanism to prepare their positions in advance otherwise they will always be negotiating on the basis of the positions of others. These draft positions should also be advanced to friendly governments to ensure sponsoring by governments. It will also be essential to become friends of chairs especially the chair from the developing world but to some extend also the developed country chair. As meetings of the Working Group on 8(j) meets prior to the meetings of the Working Group on ABS. A group of concerned individuals (Group of experts on ABS and 8(j) from local and indigenous communities) from all regions should meet during the 8(j) process to come up with draft position focussing first on the most important issue. It is advisable that drafts already be prepared before the 8 (j) meeting in order to maximise and ensure advance of the draft positions during 8 (J). 

b) Lobbying with governments

Over the past decades it has become clear that there are many governments that are sensitive to the needs and issues of indigenous and local communities. ILCs need to therefore work closer with these governments and through them put their positions on the table. ILCs need to exchange views with such governments. There is a need to find ways of finding mutual grounds. This process should occur not only during meetings but especially prior to negotiating sessions. Another important issue linked to this one is that of giving praise to governments and others when it is due. In their interventions ILCs will have to consider thanking and praising those governments who have been helpful and also express their gratitude for every little battle won.
c) We need to clearly identify what we want?

What can ILCs live without and what can’t they? Should they have issues of contention amongst themselves, then ILCs will need to find ways of dealing with these privately. It has happened previously that local and indigenous delegations could not agree amongst themselves. It is important that such disagreements are contained and dealt with within the meetings of the indigenous caucus.  It is also important that ILCs keep track of their positions and demands. ILCs have to look at the current draft for negotiations also in light of their previous demands. This is especially important given that there are always new comers to the table who may not have been briefed adequately prior to negotiations and this may lead to compromising situation.

d)     Harmonization of concepts
ILCs have to take a critical look at the concepts that they use in their discourse on ABS. They need to speak with one voice. Some of the problems experienced are due to the lack of full understanding and agreement on the concepts that they use. The concept of indigenous and local communities in Africa is not fully understood by Parties. Some argue that ILCs do not need definitions whereas others argue that they do need definitions. These issues should not be used to derail progress given that as new knowledge emerge definitions changes.
e)       The need for more effective indigenous networks

During the last Conference of the Parties to the Convention it became clear that the indigenous and local communities did not speak with one voice. This is very problematic. There are concerns about indigenous communities having to speak with one voice. This is obviously a very difficult feat to achieve given the number of local and indigenous communities around the world. However even government are forced to do the same especially at the negotiating table. Consider for example the African Group or the expanding EU. We therefore have to find a way of coordinating our positions and finding a compromise common position. It is imperative that indigenous people and local communities determine which organs are to represent them during negotiations session. Divided we shall fall and united we shall stand. It is an old adage but it is especially important for indigenous and local communities to understand the truth in this saying, if not it will lead to more marginalisation of our cause by ourselves. 
4. The Namibian experience

Namibia has started the process of developing a national instrument for ABS as a national priority and in response to her obligations under the CBD. At the onset of the process it became clear that there are more questions than answers. The Namibian approach was very protectionist at the beginning but as new information and approaches emerged the approach changed to reflect these new ideas. It became clear that we needed to have a case by case approach as there is no one size fits all approach. We had to consider our competitive advantage and also what we stand to loose if we do not put an effective approach in place:
The following are issues that we had to deal with early on in the process of drafting the Namibian legislation on access to genetic resources and the associated traditional knowledge.

· Determining who constitute a community
· Determining who should profit from a benefit-sharing mechanism

· The land issue: Who has access to the land? Who has access to the resource? 
· Protection of knowledge innovations and practices of indigenous community, intellectual property rights (IPR) and community rights

· Who is helping the communities to maximally capitalize on their resources once access and benefit-sharing has been secured?

These questions or issues are important not only in the Namibian process but also in terms of a regionally harmonised framework and for the International Regime on ABS
The Namibian government has now set up a bio-trade and bio-prospecting programme to oversee the development of this sector in Namibia. As there are multiple partners one of the aims of this programme is to provide an umbrella framework under which all activities related to bio-trade and bio-prospecting can occur. All of the relevant stakeholders are involved in the process of drafting the legislation and through this consultation an interim bio-prospecting council has been proposed and would be in place during 2007. 
The Interim Bio-prospecting Committee (IBPC) shall:

· coordinate bio-trade issues in Namibia and coordinate the development of bio-trade and bio-prospecting policies for Namibia;
· facilitate and promote bio-prospecting activities in Namibia that would ensure optimal value addition to natural products before export from Namibia; enhance national income by facilitating and promoting the commercial sale of products produced from Namibia’s natural/indigenous biological resources; and enhance the empowerment Namibian natural resource producers through income enhancement, benefit sharing, value addition and technology transfer, by making use of the law of contract and existing laws and regulations as appropriate;
· collaborate closely with all relevant institutions to ensure sustainable resource use of wild-gathered products and build Namibia’s reputation for the sustainable supply of quality natural products;
· use relevant international guidelines and protocols for access to genetic resources and benefit-sharing, such as the Bonn Guidelines of the CBD, and the International Treaty on Plant Genetic Resources for Food and Agriculture;
· inform and train local communities on the value of their traditional knowledge

· negotiate and conclude appropriate agreements with potential bio-prospecting partners;
· issue, and revoke in event of non-compliance, bio-prospecting and bio-trade licenses and permits; and
· promote the development of consensus positions concerning cross-border resources.
It is hoped that expertise and knowledge born out of the experience of the IBPC would contribute to the effective finalisation of the Namibian legislation as well as to the finalisation of the draft regulations that were developed towards the end of 2006.
A case study for Namibia on access and benefit-sharing (ABS) issues and options pertaining to biological resources is currently being prepared and is expected to be finalized by February 2007.  The country case study assesses legal, policy, institutional, and commercial dimensions of ABS issues and options of relevance for Namibia by examining how international ABS commitments and arrangements have been implemented at the national level, by reviewing relevant (ABS-focused or ABS-related) national policies and legislation and their implementation in Namibia, and by analyzing illustrative cases of agreements between local, national and international partners (users and providers of particular biological resources) governing the collection, research and/or commercial utilization of these biological resources (Krugmann and Katjirua, 2007).  

The case study seeks to identify and examine challenges and opportunities (associated with ABS policies and legislation and with ABS agreements underpinning bio-trade and bio-prospecting) for the generation of economic benefits, equitable benefit-sharing, biodiversity conservation, sustainable development from the use of biological resources, and other relevant objectives.  Based on accumulated experience to date, the case study attempts to draw conclusions and distil lessons for how to enhance the effectiveness of ABS policies, legislation and agreements (Krugmann and Katjirua, 2007).  This case study will have practical relevance to the negotiation of the ABS Regime. 
5.       Regional context: The Southern African Development Community (SADC) and ABS 

There has been also an active interest in bio-prospecting within the region and Namibia has received many applications for bio-prospecting from within the region and elsewhere. The Namibian Government in response to this has prepared a material transfer agreement which contains elements relevant to the ABS regime. Some countries in the Southern African region has already finalised and passed their ABS legislation for example South-Africa. Namibia was also instrumental in the development and finalisation of the Organisation of African Unity (OAU) Model Law on Farmers Rights Community Rights and access to genetic resources.

The Southern African Development Community (SADC) has put in place a Regional Biodiversity Support Programme with support from UNEP-GEF. This programme has had a heavy focus on ABS and has conducted several studies across the region on the current status of ABS in the region.

The Namibian case study mentioned in the previous section has been conducted as part of a sub-regional ABS initiative, under the umbrella of the SADC Regional Biodiversity Support Programme (BSP). Aside from Namibia, two other countries – Botswana and South Africa – are involved in this sub-regional ABS initiative, and ABS country case studies have been carried out or are being carried out for the other two countries as well.  The three country case studies are intended to be synthesized into a regional study report (Krugmann and Katjirua, 2007).  

Part of the rationale for bringing together the three “Range States” (Botswana, Namibia and South Africa) within this initiative derives from the fact that the three countries share similar habitats and a similar climate and that many of the key biological resources of actual or potential commercial interest are found across the national boundaries of the three countries.  The shared trans-boundary nature of these biological resources means that national policies pursued by any one’s country regarding the protection, management and utilization of these resources have implications for other countries.  The case study examines ABS-related challenges and opportunities arising from this regional dimension, with a view to suggesting options for greater regional coordination and harmonization of national legal, institutional and commercial approaches to ABS (Krugmann and Katjirua, 2007).  Again the outcome of this regional activity will have great relevance for the international regime. A number of cases of bio-prospecting in the region such as the Devils Claw
 and the Hoodia
 cases are being discussed and these especially the Hoodia case has elements of best practice in terms of benefit-sharing approaches. 
5. Community Based Natural Resource Management (CBNRM) approaches

It is important that, in our quest for practically implementable ABS agreements and the negotiation of an International Regime, we come up with innovative approaches. This may require that we consider not only cases of traditional ABS approaches but also other approaches that have components of benefit-sharing. The CBNRM approaches in Southern Africa
  and elsewhere have brought real tangible benefits to rural communities in Southern Africa and are relevant to the debate on ABS.
The conservancy model from Namibia is one of these community based resources management approaches that has benefited rural communities in Namibia.

Conservancies seek to increase local responsibility and ownership over wildlife. Rural residents benefit financially from wildlife and tourism through a range of activities. These include harvesting quotas agreed to by the Government of Namibia, trophy hunting, sale of live game and from tourism concessions.


Conservancies decide how to spend income from wildlife and tourism. They can pay dividends to individual households or use income for community development projects. Conservancies give communities new economic opportunities which can help them in times of drought. All conservancy members have equitable shares and the benefits provide incentives for people to manage the wildlife for the future.


Through conservancies, resources are more carefully managed. Game populations, habitats, biodiversity and the environment in general stand to gain from the establishment of conservancies
As people share the responsibility of wildlife management and income from wildlife, it serves as an incentive to protect and conserve wild life in their areas. This fosters wildlife-based rural development and improves the conservation status of wildlife as residents develop a vested economic interest.

Finally by means of conclusion it is worthy to note that from the discussion above it is clear that there are a number of successful cases that have been generated over the years. There is a need for us to examine or re-examine these cases and learn from them. This will help us to move from theory to practice and prevent us from undergoing simply an academic or intellectual exercise. We as Indigenous and local communities need to carefully consider the issue from different angles and take issues case by case. There is no one size fit all approaches to the issue of ABS and we need therefore to search for case studies analyze them and translate some of the best practice elements into text for the International Regime granted off-course that we can participate effectively and meaningfully in the negotiation process.
………….
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� Now the African Union (AU)


� The indigenous San and Khoi people of Southern Africa have used Devil’s Claw (DC) medicinally for centuries, if not millennia, and in-migrating Bantu people over past 1,500-500 years have integrated this indigenous knowledge in their knowledge systems as well.  In addition to general anti-inflammatory and analgesic use, ethno-medicinal uses have been recorded for dyspepsia, fever, blood diseases, urinary-tract complaints, post-partum pain, sprains, sores, ulcers and boils.





The medicinal properties of DC were ‘discovered’ by a German colonist, G.H. Mehnert, in Namibia in 1907, as a direct result of his observations regarding the use of this plant by people living on his farm.





This discovery and the subsequent transfer of dried DC samples and associated traditional knowledge to Germany led to the commercialization of the use of this plant, starting in the 1950s.  This appropriation of traditional knowledge (without any compensation to the original holders of the knowledge) would have amounted to bio-piracy, had it taken place after the CBD was ratified (1994).  





�One of the first agreements ever to give holders of traditional knowledge a share of royalties from drug and product sales was recently concluded between the CSIR, a public research institute in South Africa, and the San, indigenous peoples of Southern Africa.  The case concerns the development of an appetite suppressant derived from species of Hoodia, succulents plants indigenous to Southern Africa and long used by the San to assuage hunger and thirst. There is now in place the following agreements:


Memorandum of Understanding between CSIR and the South African San Council


Benefit-sharing agreement between CSIR and the South African San Council	


Benefit-sharing agreement between the South African Hoodia Growers and the South African San Council – and current process toward a more comprehensive  Hoodia benefit-sharing and industry development agreement











� South-Africa, Zimbabwe Botswana, Namibia  (Southern Africa) and Kenya  (East Africa) all has come up with CBNRM approaches 
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