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Introduction
The original concept [of Certificates  of Origin] was that the patent offices should require the disclosure of the origin of genetic resources and associated traditional knowledge as a condition for receiving applications for grant of patents. It was suggested that establishment of a standardized certificate of origin which would act as evidence of prior informed consent would exempt patent officers from the need to examine all of the documentation related to an ABS agreement to verify compliance with the CBD. The term has since taken on a wider meaning which broadly encompasses tracking flows of genetic resources and documenting evidence for the right to use genetic resources.

The ongoing negotiations regarding a proposed international regime regarding Access and Benefit-Sharing to Genetic Resources and Associated Traditional Knowledge (“ABS”) are politically, legally and socio-economically complex.  Any informed observer can make this trite point.   Also clear is that there will be no single legal, policy or administrative mechanism that will address domestic and international concerns regarding biopiracy, bioprospecting and other exploitations of genetic resources and traditional knowledge.  
In the opinion of this author, albeit controversial, the proposals for a certificate of source/origin are impractical on an international and perhaps domestic level.  Having had the benefit of the primary document submitted to the Secretariat of the CBD,
 the Australian recommendation towards a certificate of compliance, an instrument that would certify that the domestic law has been followed, seems preliminarily to be the most reasonable approach forward.  In a circumstance where the intricacies of the application Aboriginal law have yet to be determined (including such complex issues as joint ownership of traditional knowledge, conflict of laws between Canadian statutes and customary law/self-government enable law, etc.), it does not seem in the best interests’ of Canadian Aboriginal peoples to require an unruly regime.  Of course, Aboriginal peoples would still require a further bolstering of s.35 affirmation of our existing rights to include our traditional knowledge-related rights, but a “tracing” process seems more appropriate for First Nation-First Nation government agreement than determination by any third party, including determination by a National authority/focal point.
In Canada, an ABS regime cannot examine any individual tool to the exclusion of other mechanisms.  That is, certificates of origin/source/legal provenance (herein “Certificates”) are not the single solution to ensuring that Aboriginal traditional knowledge is obtained with the representative Aboriginal Peoples’ prior informed consent.  It may be the case that Certificates may the final part of an affirmation of rights, but it is only one of a suite of tools in the toolkit.
Another key legal mechanism that is already under development in many Aboriginal Nations is contractual agreements that address access and benefit sharing to traditional knowledge (“Traditional Knowledge Protocols”).  Traditional Knowledge Protocols include an affirmation of the ownership rights of Aboriginal peoples to their traditional knowledge.   As an Aboriginal lawyer that has developed such Protocols, I have been asked to discuss the interaction of Traditional Knowledge Protocols with Certificates.  More particularly, I have been asked to addressed the following questions:
1. Are traditional knowledge protocols mutually-supportive of Certificates?  Can they serve the same purpose?

2. What obstacles exist for Aboriginal peoples’ participation in the functioning of an ABS Regime?

3. As it relates to traditional knowledge, is a Certificate mechanism acceptable to Aboriginal peoples?

Are traditional knowledge protocols mutually-supportive of Certificates?  Can they serve the same purpose?


Yes and maybe.  Yes, Traditional Knowledge Protocols can be mutually supportive of Certificates.  Traditional Knowledge Protocols are contractually-binding agreements negotiated with representative Aboriginal peoples and prospective users (government, academic, industry or otherwise) that set out terms for consent to access to traditional knowledge.  Most importantly, Traditional Knowledge Protocols can serve as positive evidence of prior informed consent.

An important aspect of ensuring that Protocols and Certificates are mutually supportive is to provide the agency granting Certificates (i.e., the National Focal Point or National Authority) with the legislative authority to examine the terms of the Traditional Knowledge Protocol to determine whether the agreement is ultimately fair, equitable and voluntary.  It may also be advisable that the certification agency have the ability to:

· assess whether the Aboriginal Peoples that are parties to the Traditional Knowledge Protocol truly represents the said Aboriginal community; 

· strike technical working groups with equal representation of Aboriginal and non-Aboriginal peoples to assist the parties in their negotiations;
· receive representations, written and oral, regarding Aboriginal customary law relevant to the provision of prior informed consent;
· determine whether the Traditional Knowledge Protocol was obtained in good faith; and

· sever or modify terms of the Protocol that are inequitable, unfair or involuntary.

Maybe, Traditional Knowledge Protocols and Certificates can serve the same purpose, the guarantee of Aboriginal peoples’ PIC.  One of the obstacles that hinder negotiating an equitable contractual arrangement is the unequal bargaining power that often exists between Aboriginal peoples and prospective users.  A domestic ABS regime that provides basic terms and minimum terms that must necessarily be included in a Traditional Knowledge Protocol or simply establishes standards for benefits and terms of access might achieve the same end.  
In my opinion, labour law is particularly instructive as a model for a contract-enabling ABS regime.  Labour law sets minimum employment standards, certification of representative collective bargaining unit,  basic and minimum terms for a collective agreements and powers to ensure that both parties negotiate in good faith and establishes tribunals with equal representation for resolving disputes arising from the contracts.  Similarly, an ABS regime might be able to develop a certification system that includes standards and terms for Traditional Knowledge Protocols, establishes a process for achieving prior informed consent, and creates a board with equal representation of Aboriginal peoples to assess the negotiation process and terms of a Traditional Knowledge Protocol.
What obstacles exist for Aboriginal peoples’ participation in the functioning of an ABS Regime that includes Certificates?


It is difficult to comment on obstacles of a hypothetical domestic and international ABS regime not knowing the end game of the content, scope and nature of such a regime.  However, if Aboriginal peoples were involved as partners in the architecture of the a certification component of an ABS regime, there may be no obstacles.  This said, it remains worth of comment that there are some foreseeable obstacles one can deduce from the current circumstances:
· No Canadian legislation or policy:  Despite being a key player in international negotiations, Canada has not invested any substantive financial or human resources to commence the development of a national regulatory or policy regime.

· Rights Recognition: Without an explicit affirmation of Aboriginal peoples’ rights to ownership, control and management of Aboriginal traditional knowledge and associated genetic resources by the Governments of Canada, many prospective users do not feel legally obligated to obtain certification or enter into Traditional Knowledge Protocols.  A legislative affirmation of this fundamental right, including Aboriginal peoples’ right to PIC, will establish the foundation of any ABS regime.
· Capacity-building: The majority of Aboriginal peoples do not have the capacity to meaningfully and substantively participate in legal contract negotiations, let alone national consultations.  An ABS certification regime would have to ensure strong participatory rights for Aboriginal peoples, including those suggested above.
· Disclosure:  Ultimately, Aboriginal peoples will be required to disclose to some extent their traditional knowledge in a certification.  The author might suggest that privacy law may serve as useful tool to ensuring that only regulators or contractually bound parties receive disclosure of traditional knowledge.
· Delegation of Consultation:  Aboriginal law focuses on the duty to consult on a First Nations-to-First Nations basis, not between the Federal Government and national Aboriginal organizations.  It is very unlikely that a cross-country consultation can adequately occur with every First Nation or Aboriginal peoples will be reasonably pursued in Canada.  It will be incumbent on Canada or the Provinces to receive appropriate representations from all regional or national Aboriginal organizations that they have resolutions passed by their internal governance mechanism that empower them to act on behalf of their constituency (i.e., a resolution at the AFN General Assembly delegating consultative obligations from First Nations to the national organization).
As it relates to traditional knowledge, is a Certificate mechanism acceptable to Aboriginal peoples?  
Maybe, if Governments and Aboriginal peoples, as partners, developed a certification regime that:
(a)
affirms that Aboriginal peoples are right-holders that own, control and manage their Traditional Knowledge;

(b)
guarantees that Aboriginal peoples will be equal Parties to access and benefit-sharing arrangements that incorporate their Traditional Knowledge;

(c)
ensures that Aboriginal peoples’ equal bargaining in contract negotiations (i.e., capacity building) that will allow the ultimate certificate with legal compliance;

(d)
sets out appropriate standards for contracting parties, including the obtaining and maintaining of the prior informed consent of the relevant Aboriginal peoples;

(e)
provides processes to ensure that Parties negotiate in good faith with Aboriginal peoples, including investigative and enforcement powers; and

(f)
sets out practical mechanisms for dispute resolute that include a respect of applicable Aboriginal customary laws.

For some Aboriginal peoples, a Certification-based regime may never be acceptable unless there are adequate conflict of laws mechanisms that reconcile Aboriginal law with Canadian law.  As has been commonly documented, many First Nations and Inuit peoples have comprehensive claims and self-government agreements whereby they are empowered with law-making authorities to regulate their traditional knowledge (i.e., heritage, fish and wildlife, forestry, settlement land, etc.).   Under such powers, Yukon First Nations are currently examining and developing their own traditional knowledge-related policies and model laws.  Further examination of the application and potential reconciliation of co-existing laws is required.
Closing Remarks


From the perspective of this author, there is a need for immediate commencement of national and regional without prejudice consultations regarding ABS.  A predictable conclusion of such consultations may be the call for a Government-to-Government development of a domestic ABS regime.  A regime that affirms and recognizes the Aboriginal rights associated with traditional knowledge and genetic resources and enables a shared decision-making may resonate with many First Nations, Inuit and Métis peoples.  A regime that acknowledges and reinforces the imperative role of existing Aboriginal customary law in decisions regarding the provision informed consent to traditional knowledge would likely be received well.
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