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1.
Introduction

The Convention on Biological Diversity (CBD) proclaims that states have - in accordance with the Charter of the United Nations and the principles of international law – the sovereign rights to exploit their own resources and the authority to consent to access to genetic resources within its borders in accordance with the states own national legislation.
  Further, several of the provisions contained in the CBD render the implementation of the Convention subject to domestic legislation and/or national jurisdiction.
  In line with CBD’s focus on states’ sovereignty and domestic legislation, the Convention throughout refers merely to the country of origin of biological resources
, without acknowledging that for rights purposes, it might sometimes be necessary to identify from what people’s territory the resource origins.  

The fact that the CBD refers to states’ sovereign rights to exploit their resources, and renders several provisions in the Convention subject to national law, appears to have mislead many state parties to the CBD to believe that regulation of biological resources and associated traditional knowledge (TK) is subject exclusively to the state’s will.   Indigenous peoples have repeatedly expressed their concerns about the current lack of understanding and incorporation of the human rights of indigenous peoples in the implementation of the CBD.  This concern increased when the 8th Conference of the Parties (COP 8) to the CBD in 2006 gave increased impetus towards the elaboration of an International Regime on Access and Benefit-sharing (ABS) to Genetic Resources and Associated Traditional Knowledge.  The ambition is that the CBD member states shall have completed the negotiations on an ABS-regime by COP 10, which will take place in 2010.  This potential International Regime could have significant bearing on the human rights of indigenous peoples, in particular on their rights to culture, land, waters and resources.  

For this reason, among other my organization, at the Permanent Forum’s 5th session, recommended that the Economic and Social Council authorizes this three-day international expert group meeting on “The CBD International Regime on Access and Benefit Sharing and Indigenous Peoples’ Human Rights”.  I am obviously very pleased that the Permanent Forum decided to arrange such an Expert Meeting.  
2.
Further on the reference to state sovereignty in the CBD and its relationship to indigenous peoples’ human rights


Obviously, the CBD – including its provisions on state sovereignty – form part of international law.  I hence do not challenge that states hold sovereign rights over natural resources within their territories.  They do.  Equally clear is, however, that the principle of state sovereignty does not leave the state a carte blanche to deal with natural resources within its borders as it sees fit – against the will of peoples within the state.  

First, one must recognize that the principle of state sovereignty is relevant only to interactions between a state and other states and, to some extent, between a state and other foreign entities.  A state can invoke sovereign rights over natural resources situated within its borders against other states’ – and to some extent against other external actors’ - interests in such resources.  The principle of state sovereignty has no relevance, however, when the conflict of interests with regard to natural resources is between the state and internal non-state legal subjects
, such as individuals or indigenous peoples residing within the state.  In other words, a state cannot with reference to the principle of state sovereignty (and the principle of territorial integrity encompassed therein) direct any relevant claim to rights over natural resources against indigenous peoples residing within the state.
  

Second, and in line with the just stated, one should note that the CBD renders state sovereignty over natural resources subject to the Charter of the United Nations and principles of international law, which naturally includes human rights law.  Hence, if indigenous peoples have human rights to the same natural resources, such rights cannot be challenged by any reference to state sovereignty.  
What remains to investigate then, is to what extent such rights exist. 
3.
Indigenous peoples’ human rights
It is not possible in this brief paper to provide even nearly a complete overview over what rights indigenous peoples have to biological resources in their traditional territories or to their TK.  A few major points will have to do.  
3.1
Traditional liberal individualism and early international law on peoples’ rights
The modern nation state emerged in Europe in the second half of the 17th Century, simultaneously with the notion of human rights of individuals.
  These theories acknowledged the rights of the individual on one hand, and the sovereignty of the total social collective, on the other.
  Liberalism emerged with the modern state, and presupposes it.
  According to liberal individualism, the ideal of democracy corresponds to a belief in individual human rights.  The term “democracy” does not explain, however, in what manner the membership of the group that composes the democratic process should be defined, i.e. what is a society – legally speaking - and how should the boundaries around it be drawn.  Conventional liberal individualism takes for granted that the boundaries around a community have already been settled.
  As a consequence, there is no room for any rights of groups - such as indigenous peoples – in between the state and the individual.  
Still, recall the cry of the French Revolution – liberté, egalité and fraternité.  The early liberals celebrated not solely freedom and equality, but also community.  The original liberalism deemed community an essential building block in any society.
  This was also reflected in realpolitik, all the way up and until the Second World War.  For instance, the League of Nation, established in the wake of the First World War, actively promulgated a minority protection system, addressing ethnic groups that had been denied independence.
 

The Second World War II did, however, make the world community adverse to minority rights, chiefly due to Nazi-Germany’s use of German minorities in neighbouring countries as an excuse to wage war against these countries.  Instead, a belief surfaced that an effective protection for individuals would indirectly – yet adequately - also protect groups.
  Similarly, after the Second World War, political philosophies – including liberalism – came to focus merely on liberty and equality.  Community, a celebrated ideal since the great revolutions, fell out of the pictures.  For instance, in his Theory of Justice (1971) – surely the most influential political philosophy publication in the 20th Century - John Rawls set out to provide an interpretation only of the concepts of liberty and equality.  Community was no longer of interest.  The same position was taken by essentially all political philosophers from the Second World War to about a decade prior to the adoption of the CBD.  “Modern” liberalism came to include no independent principle of community, such as shared identity, culture and way of life.
  

Since liberalism has been the dominating ideology during the era when the post war human rights system was developed, it should come as no surprise that the liberal focus on individualism and disregard for community became mirrored in international law.  A few examples of particular relevance in this context can be made.  One should understand the notable absence of provisions protecting the rights of collectives in the Universal Declaration on Human Rights
 (UDHR) of 1948 - as well as in regional human rights instruments adopted during the early years of the UN, such as the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
 and the American Declaration of the Rights and Duties of Man (ADRDM)
 - against what has been outlined above.
  Similarly, the ILO Convention No. 107, agreed upon in 1957, took an assimilation approach, and did not protect indigenous peoples as distinct ethnic entities.    
True, the common Article 1 of the International Covenant on Civil and Political Rights
 (CCPR) and the International Covenant on Economic, Social and Cultural Rights
 (CESCR) proclaims all peoples’ right to self-determination.  It is generally argued, however, that with the term “peoples” in Article 1, the drafters of the Covenants at that time understood the sum of the population of a state or a territory and that it also otherwise was the dominating view at the time that the right to self-determination did not apply beyond a colonial context.

Further, CESCR Article 15 (1) (c) declares that everyone has the right to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which she is the author.  Similarly, CCPR Article 27 proclaims that individuals belonging to a minority group have the right to enjoy their culture.  The rights enshrined in both provision are on the face of it clearly individual, even though CCPR Article 27 affirms that many cultural rights, to be applied in any meaningful manner, must be enjoyed in community with other members of the group.  

3.2
Contemporary international law

3.2.1
A change in perception in political philosophy

We have thus seen that in the wake of the Second World War, liberalism (without community consideration) became the dominating political philosophy.  Further, the state-individual dichotomy – without room for peoples’ rights – that individual liberalism professes came to be mirrored in international human rights law.  Around the 1980s, however, a new school – communitariansim - wishing to reintroduce the focus on the of the three goals of the French Revolution that had drifted into obscurity – community – emerged.  Communitarians argue that liberalisms quest to find a universal theory of justice based on liberty and equality is misguided.  The only way to identify the requirements of justice, they assert, is to investigate how each particular community understands the value of social goods.
  Individuals are, communitarians claim, formed by the community they come from, rather than by liberal choices of actions.  In other words, rather than viewing group practices as the product of individual choices, communitarians view individuals as products of social practices.
  Hence, communities are important in their own end, and should be protected as such, rather than the individual’s rights to free choice.
  One can hence say that communitarians, in stark contrast to individual liberalism, believe that the one goal of the French Revolution one should focus on is community, whereas freedom and equality matter less, if at all.   
Communitarians have from managed to convince liberals to abandon their theories.  Nor have they succeeded in displacing liberalism as the world’s dominating political philosophy.  Still, what the communitarians did manage to do was to highlight an issue important to most liberals; how should a liberal state address ethnic groups – such as indigenous peoples – that might value the community over individual autonomy?
  This in turn resulted in the emergence of a theory that has been labelled multiculturalism (among other things).  Multiculturalists still embrace the liberal ideals of individual freedoms, but at the same time aspire to allow e.g. indigenous peoples to exist as distinct identities side-by-side with liberal society.  

Multiculturalism submits that individual well being depends on successful pursuit of worthwhile goals and relationships that are culturally determined.  Those goals are the products of culture, dependent on the sharing of patterns of expectations, on traditions preserving implicit knowledge of how to do what, of tacit conventions regarding what is part of that enterprise, what is appropriate, and what is valuable.  Membership of the group is of fundamental importance to individual well-being, since it affects one’s opportunity and ability to engage in relationships and pursuits marked by the culture.
  Further, according to multiculturalism, cultural minorities suffer a disadvantage since they face inequalities that are not a result of their choice, but by decisions by people outside their society.  What is labelled a non-discriminatory, neutral, state, is thus often in effect, a system of “group rights” that supports the majority culture.
  Allegedly cultural neutral liberal individualism, hence in reality promotes assimilation.
  A multicultural state will inevitably, at least partially favour one culture, and state legislation and other norms will be based on that culture.
  
Hence, once again there is a liberal theory that embrace all three cries of the French Revolution; liberté, egalité - and fraternité.  Multiculturalism has been extremely successful.  Prior to 1990, there was not a single textbook on multiculturalism.  Only a little more than a decade later, it had developed into almost a consensus position among liberal political theorists working within the field.
  Hence, it should come as no surprise that the re-emergence of community has been mirrored in international law.  Again, here are just a few examples, of particular relevance in this context.
3.2.2
Land rights and cultural rights strictu sensu
The aim of the ILO Convention No. 169 is that indigenous peoples shall remain as distinct cultural entities.
  The ILO 169 hence breaks with the individual/state dichotomy mirrored e.g. in its predecessor the ILO 107.  Pursuant to ILO 169 Article 5 (a), the cultural values and practices of indigenous peoples should be protected.  Article 7 declares that indigenous peoples have the right to control, to the largest extent possible, their cultural development.  ILO 169 Articles 13-15 proclaims that indigenous peoples have the right to own and continuously use their traditional territories, including natural resources in such.  
In 1997, the UN Committee on the Elimination of all Forms of Racial Discrimination (the CERD Committee), established to oversee state compliance with the CERD Convention, affirmed that indigenous peoples’ have a collective right to their property and culture.
  The Committee has reaffirmed this position in numerous observations and decisions.

The UN Human Rights Committee – the UN body entrusted to authoritatively interpret the CCPR - has gradually “collectivised” the individual right to culture that CCPR Article 27 proclaims.  The Committee has affirmed that states must not only engage in, but also actively prevent, actions that would render it impossible, or considerably more difficult, for indigenous individuals in community to continuously exercise their culture.  In doing so, the Human Rights Committee has confirmed that Article 27 does not allow for a proportionality test.  A state can not justify a violation of the cultural rights Article 27 proclaims with that exploiting e.g. biological or other natural resources would greatly benefit society as a whole.
  

Similarly, the UN Committee on Economic, Social and Cultural Rights (the ESC-Committee), the UN body entrusted to authoritatively interpret the CESCR, has found that CESCR Article 15 (1) (c), in addition to protecting individual rights, also safeguards the link between peoples and their collective cultural heritage.  The ESC-Committee recognizes that this interpretation of the article is a result of the constant progressive development of international law, and admits that the drafters of the CESCR at the time did not realize that the provision could also apply to peoples.  The ESC-Committee affirms that Article 15 (1) (c) demands that states protect indigenous peoples’ collective authorship and respect the principle of free, prior and informed consent of indigenous authors.

Recall that the ADRDM on the face of it does not recognize peoples’ rights to land and culture (nor does the subsequently adopted American Convention on Human Rights).  However, since 2001, the Inter-American Court and the Inter-American Commission on Human Rights have reinterpreted these two instruments to encompass also collective rights when applied to indigenous peoples.  In 2001, in the Awas Tingni case the Inter-American Court of Human Rights articulated that “property” includes indigenous peoples’ communal property, and as such is protected as a human right.
  Subsequently, building on the Awas Tingni case, the Inter-American Commission on Human Rights has concluded that Maya communities in the Toledo District in Belize hold property rights to their traditional lands and resources under international human rights law.  The Commission has made similar statements in the Raposa Serra do Sol case (Brazil) and the Western Shoshone case (United States).  Obviously, formally the findings of the Inter-American Court and Commission on Human Rights only apply to the Americas.  Still, both institutions have affirmed that the findings that indigenous peoples hold property rights to their traditional lands and resources are in line with universal international human rights law.     

On the topic of regional human rights instruments pertaining to indigenous peoples, I would also like to bring up an example from my own region.  In November 2005, the Expert Group entrusted to craft a Nordic Saami Convention presented a unanimous Saami Convention text to the governments and the Saami parliaments in Finland, Norway and Sweden.  The Saami Convention maps out the rights of the Saami as a people indigenous to the three countries.  The Saami Convention Article 31 (1) proclaims that the Saami people have the right to manage their TK, and that the states have the obligation to promote the Saami people’s possibility to protect and develop its TK and purvey it to future generations.  Pursuant to Articles 34 and 36, the Saami have the right to own and continuously use such land and water areas they have traditionally occupied and the states shall protect the Saami’s right to natural resources in such areas.
  Similar to the Inter-American institutions, the Expert Group, when delivering the Saami Convention text, affirmed that the proposed provisions in the Saami Convention text reflect universal international human rights standards.    
On its first session in June 2006, the UN Human Rights Council adopted a UN Declaration on the Rights of Indigenous Peoples (the Indigenous Declaration).  For most parts, the provisions in the Indigenous Declaration confirm the recent developments in international law, as described above. Hence, Article 31 proclaims that indigenous peoples have the right to control, protect, and develop their cultural heritage, including their TK.  And pursuant to Article 26, indigenous peoples have rights to the lands and resources they have traditionally occupied and used.  Disappointingly and surprisingly, the UN General Assembly (UNGA) failed to act on the Indigenous Declaration as submitted by the Human Rights Council at its deliberations during the autumn 2006.  Still, the UNGA is scheduled to adopt the Declaration prior to the ending of its 61st session.  And, as stated above, with regard to indigenous TK and biological resources situated in indigenous territories, the Indigenous Declaration essentially merely confirms already established international law.  
3.2.3
Self-determination

As indicated above, it might be that at the time of the adoption of the 1966 Covenants, with the term “peoples” in the phrase “all peoples have the right to self-determination” was generally understood the sum of the inhabitants of a state or territory.  Still, regardless of the possible position on self-determination 40 years ago, in line with the general developments on communities and peoples’ rights in international law, it has become increasingly clear that the concept “peoples” is today to be perceived in the normal understanding of the word, and has a much broader meaning, both semantically and legally, than the sum of the inhabitants of a state or territory.  The right to self-determination has come to apply also to non-state forming peoples. 
  

The above is evident e.g. from how the UN Human Rights Committee’s view on to what extent non-state forming indigenous peoples can hold rights pursuant to CCPR Article 1.  Since 1999, the Human Rights Committee has in a series of findings affirmed that non-state forming indigenous peoples enjoy the right to self-determination.
  

On a regional level, Article 3 of the Saami Convention proclaims that the indigenous Saami people – as a people – have the right to self-determination.  The Expert Group explicitly affirms that the right to self-determination enshrined in the Saami Convention is the general right to self-determination enjoyed by all peoples e.g. pursuant to the common Article 1 of the 1966 Covenants.  Further in a European context, in its Northern Dimension Action Plan
, the European Union’s Council of Ministers has confirmed that the right to self-determination applies also to indigenous peoples.



Naturally, the Indigenous Declaration too, proclaims that indigenous peoples have the right to self-determination.
  As evident from the above, also with regard to self-determination, the Indigenous Declaration is in conformity with international law.  Nonetheless, how the right to self-determination applies to non-state forming peoples has been subject to a great deal of misunderstanding and confusion.  Also for this reason, it was unfortunate that the UNGA failed to adopt the Indigenous Declaration during its autumn 2006 session.  From this failure one can not, however, draw the conclusion that indigenous peoples are not entitled to the right to self-determination.  As mentioned above, other international legal sources and the general development of international law confirm the existence of such a right.  Further, as also mentioned above, the UN member states affirmed the existence of this right when the Human Rights Council adopted the Declaration.  Also in other fora, such as in the Working Group that passed the Indigenous Declaration on to the Human Rights Council, state practice confirms the existence of such a right.
     

4.
Conclusions

States cannot invoke the principle of state sovereignty against the rights of indigenous peoples within their borders.  The reference in the CBD’s Articles 3 and 15 (1) to states’ sovereign rights to exploit their own resources and the authority to consent to access to biological resources is valid only against other states and certain other external subjects, but not against peoples and individuals within the state.  In a domestic context, the CBD is essentially silent as to who holds rights to biological resources and TK.

Neither can state parties invoke the CBD to override rights established under the international human rights system,
 or set aside human rights norms by national law, despite the CBD’s numerous references to domestic legislation.  Again, these might be relevant with regard to external actors, but not in an internal context.  In conclusion, to the extent indigenous peoples do hold human rights to biological resources and TK, state parties to the CBD are obliged to respect such, also within the CBD processes.  
This paper has further explained that numerous such human rights of indigenous peoples do exist, and has outlined some of the most relevant rights and legal sources.  Generally speaking, under the land and resource rights, if indigenous peoples have traditionally used or otherwise occupied a territory, the people have ownership and/or usufruct right to that area.  This would then encompass also a right to continuously own and/or use biological resources and associated TK in that area.  In addition, indigenous property rights to lands and natural resources follow also from the fundamental right of non-discrimination.  Indigenous peoples further hold cultural rights, including cultural property rights, to TK.  Pursuant to e.g. CCPR Article 27 and CRC Article 30, indigenous peoples can also enjoy extended rights to biological resources and TK, if lack of continued access to and/or control over such resources would render it considerably more difficult for the people and/or individual members thereof to continuously exercise their culture.  Finally, under the right to self-determination, indigenous peoples have the right to determine over their natural resources, including biological resources, as well as over elements of their cultures, such as TK.   

As evident from the above, international law on indigenous rights is still very much evolving.  Further, some of the legal sources referred to still await final adoption.  Some might perhaps therefore argue with certain of my conclusions above, with regard to the content of international law.  Moreover, the exact content, extent and implications of each and every right referred to above will have to be analysed based on e.g. such factors such as the nature of the right, whether the relevant resource is found in an area that the indigenous people in question occupy alone or today share with another people, how important a particular cultural element is to the survival of the indigenous peoples’ culture etc. etc.    
However, even though it might be that the exact scope of some of the rights outlined above can perhaps be subject to discussion or might not always be known - what is certain beyond any reasonable doubt is that indigenous peoples do hold land and resource rights, cultural rights and the right to self-determination pertaining to their biological resources and TK that the parties to the CBD are bound to respect, despite any language on state sovereignty and references to domestic legislation contained in the CBD.  These rights must be recognized in each and every document that the parties to the CBD adopt – including in any potential international regime on access and benefit sharing.  The main ambition of the report from this Expert Meeting must be to purvey this message loud and clear to the CBD member states.
�








� See CBD Articles 3 and 15 (1) and (5).


� See e.g. Articles 4, 5 and 8 (j).


� See e.g. Article 15 (3).


� A corporation technically “internal” to a state but owned by a foreign corporation (or state), might be in a different situation.  Presumably, the principle of state sovereignty can be invoked against such actors.   


� Compare the UN Charter Article 2 which proclaims that “[the United Nations] is based on the principle of the sovereign equality of all its Members” and further that “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the purposes of the United Nations.”  [Emphasis added.]


� See Asbjorn Eide: Economic, Social and Cultural Rights as Human Rights, in Economic, Social and Cultural Rights, A Textbook (The Hague, 2001, Eide et al eds.), p. 12.    


� See James Anaya: Indigenous Peoples in International Law, 2nd Ed. (Oxford, 2004), p. 13.


� See Carens in Will Kymlicka: Multicultural Citizenship: A Liberal Theory of Minority Rights (1995), p. 342.


� See Kymlicka in Kymlicka: Multicultural Citizenship, loc. cit. (note 8) pp. 1-2 and 4, Walzer in Kymlicka: Multicultural Citizenship loc. cit. (note 8), p. 138 and Johnston in Kymlicka: Multicultural Citizenship loc. cit. (note 8), p. 185.


� See Will Kymlicka: Contemporary Political Philosophy – An Introduction (Oxford, 2002), p. 208.


� See Benedict Kingsbury: Reconciling Five Competing Conceptual Structures of Indigenous Peoples’ Claims in International Law, in Peoples’ Rights, Alston ed., (Oxford, 2001), p. 78 and James Crawford: The Right of Self-Determination in International Law: Its Development and Future, in Alston loc. cit, pp. 14-15.


� See Crawford in Alston loc. cit. (note 11), pp. 14-15 and Kingsbury in Alston loc. cit. (note 11), p. 78.


� See Kymlicka: Contemporary Political Philosophy loc. cit. (note 10), p. 208.


� Adopted and proclaimed by UN General Assembly resolution 217 A (III) of 10 December 1948.


� Concluded at Rome, Nov. 4, 1950.  Entered into force, Sept. 3. 1953. E.T.S. 5; 213 U.N.T.S. 221.  On 20 March 1952, the European states agreed on a Protocol No. 1 to the ECHR, proclaiming an individual right to property.


� Adopted by the Ninth Conference of American States, Bogotá, Mar. 30-May 2, 1948. O.A.S. Res. XXX, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OAS/Ser.L/V/I.4 Rev. 9 (2003).


� See Kingsbury in Alston, loc. cit. (note 11), p. 78.


� Adopted and opened for signature, ratification and accession by UN General Assembly resolution 2200A (XXI) of 16 December 1966. 


� Adopted and opened for signature, ratification and accession by UN General Assembly resolution 2200A (XXI) of 16 December 1966.


� See Crawford in Alston loc. cit. (note 11), p. 16 and Antonio Cassese: Self-Determination of Peoples, pp. 47- 53, 59 and 61-62.  


� See e.g. Michael Walzer: Spheres of Justice, A Defence of Pluralism and Equality (Oxford, 1983).  Note that communitarianism is not a form of Marxism.  Marxists view community as something that shall be achieved through a revolutionary change in society.  Communitarians assert that different communities are already there, as evident e.g. from common and distinct cultures and societies, see e.g. Amy Gutmann: Communitarian Critics of Liberalism, in Philosophy and Public Affairs, 14/3, pp. 308- 322.    


� See Kymlicka: Contemporary Political Philosophy loc. cit. (note 10), pp. 336 f.


� See Kymlicka: Contemporary Political Philosophy loc. cit. (note 10), pp. 221-228.


� See Kymlicka: Contemporary Political Philosophy loc. cit. (note 10), p. 229.


� See Margalit and Raz, in Kymlicka: Multicultural Citizenship loc. cit. (note 8), pp. 86 f.


� See Kymlicka in Kymlicka: Multicultural Citizenship loc. cit. (note 8), p. 10.


� See Young in Kymlicka: Multicultural Citizenship loc. cit. (note 8), pp. 162 f.


� See Ayelet Scachar: Multicultural Jurisdictions: Cultural Differences and Women’s Rights (Cambridge, 2001)Shachar loc. cit. (note 2), pp. 23 and 73 and Rodolfo Stavenhagen: Cultural Rights: A Social Science Perspective, in Eide loc. cit. (note 6), p. 96.


� See Kymlicka: Contemporary Political Philosophy loc. cit. (note 10), pp. 340 and 373.  Note that the point here is not that multiculturalism necessarily is an ideal philosophy upon which to base international law on indigenous peoples’ rights.  Certainly, many indigenous peoples’ representatives would like to see a stronger focus on the collective, and a less emphasis on the individuals, than encompassed in multiculturalism.  Nonetheless, there is no arguing with that an international legal system based on multiculturalism is in greater conformity with indigenous perspectives compared with a system that springs from individual liberalism without interest in the community.


� See Indigenous and Tribal Peoples: A Guide to ILO Convention No. 169 (1996).


� General Recommendation No. 23: Indigenous Peoples : 18/08/97.


� See e.g. CERD/C/MEX/CO 15 (Mexico) and also the recent Early Warning & Urgent Action Procedure initiated against New Zealand, Decision 1 (66), CERD/C/DEC/NZL/1.27/04/2005/ and the United States of America, DECISION 1 (68), CERD/USA/DEC/1, 11 April 2006, that both affirms the Committee’s view that the CERD Convention protects indigenous peoples’ collective right to their traditional territories and natural resources in such.  


� See Ivan Kitok v. Sweden (Communication No. 197/1985), Views adopted 27 July 1988, Report of the Human Rights Committee, GAOR, Forty-third session, Suppl. No. 40 (A/43/40), pp. 221-230, Bernard Ominayak, Chief of the Lubicon Lake Band v. Canada (Communication 167/1984), views adopted 26 March 1990, Report of the Human Rights Committee, GAOR, Thirty-Eighth session, Suppl.  No. 40 (A/38/40), pp. 1-30.  HRC General Comment No. 23 (50), reproduced in UN Doc. HRI/GEN/1/Rev.5, pp. 147-150, Ilmari Länsman et al v. Finland (Communication No. 511/1992), Views adopted 26 October 1992, Report of the Human Rights Committee, Vol. II, GAOR, Fiftieth session, Suppl. No. 40 (A/50/40), pp. 66-76 and Jouni E. Länsman et al v. Finland (Communication No. 671/1995), Views adopted 30 October 1996, Report of the Human Rights Committee, Vol. II, UN Doc. No. A/52/40), pp. 191-204, Apirana Mahuika et al v. New Zealand (Communication No. 547/1993), Views adopted 27 October 2000, Report of the Human Rights Committee, Vol. II, UN Doc. No. A/56/40), pp. 11-29 and para. 9.2.  Further note that the Convention on the Rights of the Child (CRC) Article 30 includes a clone of CCPR Article 27, proclaiming indigenous children’s and children belonging to an ethnic minority’s right to enjoy their culture in community with other members of the group, which hence presumably extends the same kind of protection particularly to indigenous children.  The CRC is the most widely ratified human rights convention the UN has adopted.


� See CESCR General Comment No. 17, paras. 2, 7, 17 and 32.


� See the case Mayagna (Sumo) Community of Awas Tingni v. Nicaragua Inter-Am. Ct. H.R., Sentencia de 31 de agosto de 2001.  


�Further, pursuant to Articles 16 and 36, the Saami people through the Saami parliament have the right to veto any activity in the Saami traditional areas that would severely damage the Saami culture.  The Saami Convention remains a draft.  The three governments and the Saami parliaments shall jointly endeavour to prepare for an adoption of the Saami Convention in 2007.


� It is fully consistent with international law that the interpretation of international legal provisions evolves over time.  Pursuant to Article 31 of the Vienna Convention on the Law of Treaties, subsequent practice constitutes the primary source when interpreting a provision contained in an international treaty, see United Nations, Treaty Series, vol. 1155, p. 331.  Preparatory work before the adoption of a treaty – and states’ position at that time - are merely secondary sources when interpreting the international instrument in question; they are only relevant to the extent that no subsequent practice exists that can guide the interpretation of a particular provision.  


� For instance, in 1999 the Human Rights Committee, with reference to the indigenous peoples of Canada, and to CCPR Article 1 (2), emphasized “that the right to self-determination requires, inter alia, that all peoples must be able to freely dispose of their natural wealth and resources and that they may not be deprived of their own means of subsistence”, see CCPR/C/79/Add.105.  For similar statements, see   CCPR/C/79/Add.112 (Norway), CCPR/C/79/Add.109 (Mexico), A/55/40, paras. 498-528 (Australia), CCPR/CO/75/NZL (New Zealand), CCPR/CO/74/SWE (Sweden), CCPR/CO/82/FIN (Finland), CCPR/C/CAN/CO/5 (Canada), CCPR/C/NOR/CO/5 (Norway) and CCPR/C/USA/Q/3/CRP.4 (United States).      


� See The Second Nordic Dimension Action Plan 2004–06, Commission of the European Communities document COM (2003) 343 (final), p. 21.


� See Article 3.


� For instance, in its latest report to the UN’s ESC-Committee, Sweden confirms that indigenous peoples have the right to self–determination insofar as they constitute peoples within the meaning of common Article 1 of the 1966 Covenants and that by virtue of that right, indigenous peoples freely determine their political status and freely pursue their economic, social and cultural development.


� That said, the CBD includes at least one provision that indicates that peoples and communities within a state have certain rights to their biological resources.  CBD Article 10 (c) calls on states to protect the customary use of biological resources in accordance with traditional customary practices.  Reasonably, this provision must be interpreted to include a right for the originators or custodians of biological resources to continuously control and manage such resources, since this presumably follows from their customary norms.  So far, the discussions within the CBD as to the relevance of indigenous peoples with regard to preservation of biological diversity have been very much focused on Article 8 (j).  Article 8 (j) “merely” addresses preservation of TK without consideration as to who holds rights to the same.  Moreover, pursuant to Article 8 (j), the provision is to be implemented in accordance with domestic legislation.  This has, as mentioned above, mislead some of the parties to the CBD to presume that it is solely up to the state to determine who the TK belongs to.  If Article 10 (c) would be given some of the attention today directed towards Article 8 (j), perhaps this would induce a somewhat higher interest in, and awareness of rights among the parties to the CBD, compared to the present situation.


� Even though CBD Article 22 – in the CBD’s normal state centred manner - only stipulates that no provision in the Convention shall affect rights of states deriving from other international agreements.  This provision can hardly be understood e contrario, however, which would suggest that the CBD renders peoples’ or individuals’ human rights null.  Such a provision would clearly violate the UN Charter. 





