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Introduction -   Indigenous Peoples:  Their Central Role and Contributions to an International Regime on Access and Benefit-Sharing

Genetic resources and associated traditional knowledge have been growing in prominence as issues on the international political agenda in recent years. The World Summit on Sustainable Development (WSSD) and the Conference of Parties of the Convention on Biological Diversity (CBD) have both called for intensified negotiations towards an “international regime on access and benefit-sharing” (ABS regime), possibly to be completed by 2010.
  Significantly, these UN bodies have called for these negotiations to focus attention on the question of sharing of benefits arising from the utilization of genetic resources and associated traditional knowledge. 

Indigenous peoples, historically living in close inter-relationships with different natural ecosystems have been integral to the evolution of  biological and genetic diversity, and indigenous knowledge is embodied as a significant part of  genetic resources used today.
 Prior to the rise of modern science and biotechnology,  traditional knowledge, innovations and practices constituted the core human understanding of the natural environment. For example, traditional Chinese medicine, is a significant part of China’s medicinal and cultural knowledge and is a major contribution to the world’s  medicinal system.  The same can be said about the specific contributions of traditional knowledge, innovations and practices from different parts of the world to the sum of human knowledge about the uses of biological resources. Therefore, progress in the negotiation of an International Regime on Access and Benefit-sharing requires  a deeper understanding and examination of the fundamental values of  genetic resources and associated traditional knowledge, including about their economic values as biological resources and information assets.

Indigenous peoples engaged with the Convention on Biological Diversity, as early as 1994 have expressed fears about the potential threats to biological and cultural diversity
 posed by expansion of biotechnology and the associated rules on intellectual property.  Among the early demands of Indigenous Peoples was to call for a moratorium on further bio-prospecting, until adequate safeguards and institutional mechanisms could be put in place to protect their rights in the ABS process. 

The threats posed by the biotechnology industry and associated intellectual property rights system, to indigenous peoples and local communities’  customary use of these resources and their associated knowledge systems are serious and must be seriously addressed. In the same manner as with the other natural resources, the industrial and commercial exploitation and development of biological and genetic resources and associated traditional knowledge, has potential costs and benefits, requiring adequate policy and regulatory frameworks to address them. Given the central relationship of indigenous peoples with these resources, indigenous peoples must also play a central role in the current ABS negotiations, at international, regional, national and local levels.

The  convening by the UN Permanent Forum on Indigenous Issues of a International Expert Group Meeting on the Convention on Biological Diversity’s International Regime on Access and Benefit-Sharing and Indigenous Peoples’ Human Rights is very welcome.  It provides a valuable space and opportunity for experts to exchange views and reach greater clarity about the indigenous issues pertinent to the international ABS regime  and to make possible recommendations. With its expertise on indigenous issues, the report of this meeting can serve as a critical input towards  a number of international meetings on this theme which will be taking place in the next two years. 

Next week in Lima, Peru,  the Convention on Biological Diversity will convene a meeting of a Technical Expert Group to address one component of the International Regime on Access and Benefit-sharing: Internationally Recognized Certificates of Origin/Source/Legal Provenance.

I have been invited to participate in the Lima Technical Expert Group meeting, and insights from this UNPFII roundtable discussion can be shared as inputs for further deliberation by additional experts. I have also decided to focus my presentation and remarks to the UNPFII roundtable discussions on the Relevance for Indigenous Peoples of Internationally Recognized Certificates of Origin/Source/Legal Provenance and how these could contribute to the recognition of indigenous peoples’ rights and the realisation of benefits arising from the utilization of genetic resources and associated traditional knowledge. 

At this stage, the Technical Expert Group is tasked

“to explore and elaborate possible options, without prejudging their desirability, for the form, intent and functioning of an internationally recognized certificate of origin/source/legal provenance and analyze its practicality, feasibility, costs and benefits, with a view to achieving the objectives of Article 15 and 8(j) of the Convention. The Expert Group shall provide technical input to the Ad Hoc Open-ended Working Group on Access and Benefit-sharing.” 

My remarks today about an Internationally Recognized Certificate of Origin/Source and Legal Provenance are necessarily of a preliminary nature, because Indigenous Peoples must also have a chance to fully examine the options that will be presented by the Technical Expert Group, and to make our choices about which options will best address the rights of indigenous peoples. 

These remarks are made in response to the Note by the Executive Secretary, “Consideration of an Internationally Recognized Certificate of Origin/Source/Legal Provenance” contained in document UNEP/CBD/GTE-ABS/1/2 , which serves as a background paper for the Technical Expert Group Meeting, and also serve as my notes for the meeting.

1.  ON GENETIC RESOURCES AND/OR GENETIC RESOURCES WITH ASSOCIATED TRADITIONAL KNOWLEDGE

In  section III Potential Rationale, Objectives and Need for an Internationally Recognized Certificate of Origin/Source/Legal Provenance, paragraph 9 and 10 state:
9. The concept of certificate has generally been described as a type of passport or permit which would accompany the genetic resource(s) along the whole chain of the access and benefit-sharing process and could be verified at various points of this process, particularly once the genetic resource has left the provider country.  It would therefore accompany the genetic resource from the collection phase until the marketing of a resultant product.

10. The main objective of an internationally recognised system of certificate of origin/source/legal provenance would be to ensure the traceability of genetic resources from the moment they have been accessed and thereby increase transparency.  Such a tool could help to ensure compliance with the access and benefit-sharing provisions of the Convention and provide assurances that requirements related to the legal acquisition of the genetic resources in the country of origin or provider country have been met.  The certificate would therefore, on the one hand, assist providers in ensuring that the resources are used in conformity with their national access requirements and, on the other hand, it would provide legal certainty and predictability for users of genetic resources who have obtained a certificate through competent national authorities or who have acquired the genetic resources from an earlier receiver.  The system would therefore contribute to building trust and fostering cooperation among users and providers of genetic resources. It has also been suggested that “a certificate of compliance” 
/ rather than a certificate of origin/source/legal provenance may be appropriate to achieve these objectives. 
In these two paragraphs, there are 9 references to genetic resources, without any references to associated traditional knowledge.  It is clear that the proposed Certificate pertains to the origin/source/legal provenance of GENETIC RESOURCES.  To protect the rights of Indigenous and Local Communities, it must be understood that genetic resources covered by the Proposed Certificate are of two types:

Genetic Resources (without associated traditional knowledge) and/or

Genetic Resources and Associated Traditional Knowledge.  

The separation between the genetic resources and associated traditional knowledge will break the essential link between the physical resource and the intangible resource, and potentially exclude traditional knowledge from the certificate,  and thus undermine the recognition and protection for indigenous peoples and local communities, in the Certificate. The appropriate references should be to  genetic resources and/or “genetic resources and associated traditional knowledge.”

This wording will also be clear that the traditional knowledge covered by these certificates pertains to knowledge associated with genetic resources, and not other forms of traditional knowledge – (traditional cultural expressions, etc).

2.  DISTINCTIONS BETWEEN THE OPTIONS OF CERTIFICATE OF ORIGIN/SOURCE/LEGAL PROVENANCE AND IMPLICATIONS FOR ACHIEVING THE OBJECTIVES OF ARTICLE 15 AND ARTICLE 8J

Certificate of origin, is sometimes interpreted to signify centres of origin of biological diversity, rather than to the country from where genetic resources and/or genetic resources and associated traditional knowledge are accessed. As such, it may cause confusion.  However, this had the advantage of identifying the origin of in-situ  genetic resources, over Certificate of source.

Certificate of Legal Provenance captures both the elements of source/origin as well as that of legal compliance with national access and other legal requirements.  Provenance could go beyond statement of country of origin, to statement of location within the country from where these genetic resources, and/or genetic resources and associated traditional knowledge has been collected. Especially if applied to genetic resources and associated traditional knowledge, this would jointly address the objectives of both Article 15 and Article 8j.

Certificates of Legal Provenance should not be misconstrued as constituting evidence of legal title or ownership, rather that legal title and ownership issues have been addressed through the PIC procedures.

Certificate of compliance is desirable, but could be enhanced by also stating the provenance of the genetic resource and/or genetic resources and associated traditional knowledge. Compliance without provenance allows possible usurpation/violation of rights when the national competent authority issues PIC without the approval of the owners/custodians or rights-holders over that resource.

3.  IDENTIFICATION OF RIGHTS-HOLDERS AND BENEFICIARIES

Because traditional knowledge also embodies property rights and cultural rights of indigenous and local communities and have added value to the genetic resources, it is necessary that traditional knowledge associated with genetic resources is included in the Certificate of origin/source/legal provenance. Furthermore, the relevant indigenous people(s)/communities who are the rights-holders over the genetic resource and associated traditional knowledge need to be identified, in order that relevant indigenous and local communities, share in the benefits arising from its utilization.

It is often said that it is difficult to identify the appropriate indigenous and local communities and traditional knowledge associated with the resource.  The easiest way to address this is to identify the local/sub-national geographical areas from where the genetic resource has been accessed.  

4.  COMPLIANCE WITH LEGAL REQUIREMENTS

Paragraphs 32 and 33 of the document state that if Parties have national legislation in place to implement Article 8j, then the Certificates could support the implementation of Article 8j. 

Whilst Article 8j of the CBD is “subject to national legislation”, compliance  with international standards and with customary international law on indigenous peoples’ human rights constitutes  an international obligation of State Parties to the CBD, and thus require national measures to implement them. 

If Parties have not enacted national laws, then international standards will still apply, eg.  FPIC of indigenous peoples’ concerned, recognition of lands, territories and resources.  Minimum standards may be necessary to spell out in the negotiations of an international regime.  Otherwise,  absence of national standards could potentially become a loophole, such that  countries with no legislation  or weaker standards begin to undermine the position of other providers.

COMPLEMENTARY APPROACHES

Elaboration and adoption of community protocols and codes of conduct covering research , bio-prospecting, and other uses of Traditional Knowledge,  would bring greater understanding and clarity for indigenous and local communities to deal with ABS issues, would also facilitate the operationalization of the International Regime on ABS, including the  Internationally Recognised Certificate of origin/source/legal provenance.  

National legislation addressing sui generis protection of Traditional knowledge, innovation and practices would also help in ensuring compliance with national legislation and an international regime.

5.  TRIGGERS/ CHECKPOINTS FOR USE OF CERTIFICATE (CORRESPONDING TO AUTHORIZED USE)

-Export of genetic resources and /or genetic resources and associated traditional knowledge

-  Research and Development

-  Patent Applications

-  Product Registration/ Commercialization 

These checkpoints are also triggers for verification of certificate and/or may require new PIC and MAT.

RECOMMENDATIONS:

1. The UNPFII transmit the report of this roundtable meeting to the Executive Secretary of the Convention on Biological Diversity as an information document for the meetings of the Open-ended Working Group on Access and Benefit-sharing and the Open-ended Working Group on Article 8j and Related Provisions, and to be presented during the appropriate Agenda Item of these meetings.

2.  The UNPFII organize a side-event on the occasion of 5th meeting of the Open-ended Working Group on Access and Benefit-sharing of the CBD, as an occasion for the Co-Chairs of the WGABS , state parties and other interested groups to listen to the conclusions and recommendations of this roundtable meeting and the views of indigenous peoples on the International Regime on Access and Benefit-sharing.

3. The UNPFII during its 6th Session to be held in May 2007, to discuss the report of this Expert Workshop, and to make appropriate recommendations to governments, international organisations, indigenous peoples based on the conclusions of this meeting.

4.  Indigenous organisations, to use the documents from this meeting to produce concise briefing notes on various elements of the proposed International Regime on Access and Benefit-sharing to inform all participants of the meetings of the open-ended Working Groups ABS and Article8j and Related Provisions.

5.  Indigenous organisations to compile case studies about local and national experiences relevant to the proposed International Regime on Access and Benefit-sharing and sui generis protection of traditional knowledge.

6.  The CBD to organise regional workshops for the purposes of  information exchange and capacity-building among governments , indigenous and local communities and other stakeholders on the proposed International Regime on Access and Benefit-sharing.
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� Reference to WSSD and COP decisions


� RAFI paper on traditional contributions to food and medicine.


� International Alliance statements/ IWGIA publication





