UNITED NATIONS

Distr.
ECONOMIC GENERAL

E/CN.4/5ub.2/1983/21/Ad3. 7
AND o

SOCIAL COUNCIL ~ —7~  crieims Bty

COMMTSSION ON HUMAN RIGHTS

SUB-COMMISSION ON PREVENTION OF
DISCRIMINATION AND PROTECTION
OF MINORITIES

Thirty-seventh session B
Item 10 of the provisional agenda

STUDY OF THE PROBLEM OF DISCRIMINATION AGAINST INDICENOUS'POPﬁLATIGNS

1na1 report (last part) gubmitted by the Spe01a1 Rapportour,
. Mr. José R. Martinez Cobo

Chapter. CONTENTS Paragraphs Page
XX Bquality in the administration of justice and legal
8SS18TANICE cassrsnesccassvsceercorsacccooasassnsrsescnsoncss 1-241 3
A, TInternational ProviSiOnsS sesescosrssssescorososossscsss  L=2 3
B. Administration of justice tescscscetervearsnesosaans e 3-134 8
1. Introductory‘rémarks .;q;;..;...e,..o..,.........oa,oea 312 B
2. Egual treatment befere the tribunalsAaﬁd all other

organs administering JusStice sescossessvasssecsscnsssss L3=114 9

(a) Access to the courts without distinctions .seeeees. 13-53
(1) Intreductory remarks «vceeoescessccossnacsses 13 9
- «(4i) Presentation of the information available ... 14~51 10
(iii) Some observations in this regard ilccecescesss 52=53 23
(v) Linguistié.diffioulties_,...,..;o...,.......p..... 54Q81 24
(1) Introductory remarks veeosasecasscesasereasss D458 24
(ii) Presentation of the information available ves 59~T76 24
(iid) sOme-obsérvations in this regafd cececceareas T7-81 27
(c) Soéio—cultural and juridical difficulties ........ 82-114 29
| _(i) In£roduoto£y ;éma£ks .....o,,.ol;o..=.ooo.... 82-88 29
(ii) Presentation of-the information aveilable ... 89-111 29
(1ii) Some observations in this regard .aeevessee.. 112-114 33

GE.84-11944



E/CN. 4/5ub.2,1983/21/4d4.7

page 2

Chapter

(contd.)

1.

24

3.

Bqual protection from arbitrary arrest, deltention
and exile, as well as from cruel and inhuman:

treatment

36800082 REPR0QGR0T80CRR0RCECEIISPISIORSEDNYTDISDS

(a) Introductory Temarks oceevessscesscassassssa

(b) Presentation of the information available ..

(c) Some observations in this regard ceesesssees

Legal ASSiStanCG o.o..a-oooo:-o!:.oaoo..t.ﬁ!0'00.

InbpodugtOFYTTQQQPKS €5 0008000 c000060000600s0PNIS

Recognition of -the need for legal assistance ....

Scope and content of legal assistance sececescses

- '*‘<H)' IntroduC‘tOI‘y I’emaI‘kS €2 00888 sB0B0BDISREREIRCETSTTSE

(p) Court chargeq and ~other coots and examptlon

(1)

(ii) "

(iii)

(iv)

Court chdrges and other costs ceceecsos

Exemption from court charges in

criminal proceedings cecessssecesesesas

Exemption from court ohargec 1n 01v1l
proceedlng .o.o.oslt'l.o.u.ol.oi'oo-.'

Exemption from court charges in
administrative and other proceedings ..

(c) Iawyer's fees and exemption therefrom ssesa.

(i)

(i1)

| (ii;)A
G

(v)

Iawyer's feeS teesesescccscecssssasssis

Regulation of lawyers' fees and other
arrangements relating to such fees <...

Legal assistance in criminal proceedings
Legal assistance in civil proceedings

Legal assistance in administrative and
Other‘proceedings s e s 0esNIseRIeseRIRETLTSY

(&) Application of legal assistance schemes and:
PLOGLAMMNES evessvesocosescscsscosscncsoasscsae

(1)

(iiil

-~pr0grammes esossecssasesesssosees s e

Introductory remarks cececesesssassnans

General undifferentiated schemes and

(iii) Special schemes for indigenous

pOpulationS SvbessoescrscaesossdasesRn

Paragraphs

Page

e

115-1%4 31"
115-116
117-130 i34
131-134 © 39
135-241 . 40
135-139 40
140-142 40
143~241 41
143~146
' '147-153 42
147-149 42
- 150 42
151—152 43
153 43
154~190 44
154159 44
160—163 45
164-179 45
180~189 49
190 51
191-241 52
191~192 52
193-218 52
219-241 58



E/CN.4/Sub.2/1983/21/A44.7
page”3

XX. EQUALITY IN THE ADMINISTRATION OF JUSTICE AND LEGAL ASSISTANCE

A, International provisions

1. The International Bill of Human Rights includes a number of provisions
concerning eguality in the administration of justice and related stipulations.

(a) The Universal Declaration of Human Rights contains several provisions
dealing with aspects of equality in the administration of justice which should all
be read together:

Article 7

A1l are equal before the law and are entitled without any discrimination to
equal protection of the law., All are entitled %o equal protection against any
discrimination in VlOlaulOH of thig Decl aratlon and agalnut any incitement to such
discrimination. SRR

Article 8

Everyone has the right to an effective remedy by the competent national
tribunals for acts v1olat1ng the fundamental rights granted him by the constitution
or by law. :

Article 9

No one shall be subjected to arbitrary arrest, detention or exile.
Article 10

Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and
obligations and of any criminal charge against him,

Article 11

1. Everyone charged with a penal offence has the right to be presumed innocent
until proved guilty according to law in a public trial at which he has had all the
guarantees necesgary for his defence.

2. No one shall be held gullty of any penal offence on account of any act or
omission which did not constitute a penal offence, under national or international
law, at the time when it was committed. Nor shall a heavier penalty be Imposed
than the one that was applicable at the time the penal offence was committed.

These provisions are to be read together with the following:
Article 2

Fveryoné is entitled to all the rights and freedoms set forth in this
Declardtion, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth
or other status.

Furthermore, no dlstlnctlon shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a
person belongs, whether it be independent, trust, non-self-governing or under
any other limitation of sovereignty.
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Article 3

Everyone has the right to life, liberty and security of person.

Artiole 5

No one shall be gubjected to torturc or to crubl, inhuman or degradlng
treatment or punishment,

Article 6

Everyone has’ the right to recognition everywhere as a person before the law.

(53 The Internaticnal Covenant on Civil and Polltlcal Rights contains the
following relevant provigions -

Article 14

1. All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by a
competent, independent and impartial tribunal cstablished by law. The Press and
the public may be excluded from all or part of a trial for reasons of morals,
public order (ordre public) or national security in a democratic gociety, or
when the intérest of the private lives of the parties so requires, or to the
extent strictly necessary in the opinion of the court in special circumstances
where publicity would prejudice the interests of justice; but any judgement
rendered in a criminal case or in a suit at law shall be made public except where
the interest of Juvenllo perscens otherwise requires or the proceedings concern
matrimonial disputes of the guardlanshjp of children,

24 Everyone charged with a criminal offence ghall have the right to be
presumed innocent until proved guilty according to law.

3. In the détermination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands
of the nature and cause of the charge against himg :

(b) To have adequate time and facilities for the preparatlon of hlS defence
and 10 communicate with counsel of his own choosings;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defond himself in person or through
legal assistance of his own choosing; to be informed, 1f he does not have legal
assistance, of this right; and to have legal assistance assigned tc him, in any

case where the interests of justice so require, and without payment by him - in any
such case if he does not have sufficient means to pay for it;

(e) To examing, or have examined, the witnessecs against him and to obtain
the attendance and examination of witnesses on his behalf under the same . conditions
as witnesses agaln 5t himg :
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(£f) To have the free asglstsnoc of an 1nterpreter if he cannot understand or
apeak the langudgc used in court -

(g) th to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take
account of their age and the d951rab113ty of promoting their rehabilitation,

59 Evoryone oon71cted of a crime shall have the right to his conviction and
sentence being reviewed by a highoer trlbunaJ according to law.

6. When a person has by a final decision been convicted of a criminal effence
and when subscquently his conviction has been reversed or he has been pardoned
on the ground that a new or newly discovered fact ghows conclusively that there
has been a miscarriage of justice, the pcerson who has suffered punishment as a
result of such conviction shall be compensated according to law, unless it is
proved that the non-~disclosure of the unknown faut in time is wholly or partly
attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.

Article 15

1. No ore shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence, under national or international
law, at the time when it was committed. Nor ghall a heavier penalty be imposed than
the one that was applicable at the time when the criminal offence was committed.

If, subsequent to the commission of .the offence, provision is made by law fer the
imposition of the lighter penalty, the offender shall benefit thereby.

2.. . Nothing in this article shall prejudice the trial and punishment of any

. person for any act. or omission which, at the time when it was committed, was
criminal according to the general pr1n01p1e° of 1aw recognlzed by the oommunlty

of natlons° : S :

Article 16

Bveryone shall have the right to recognition everywhere as a person before
the law. ‘

Article 26

A1l persons are equal before the law and are entitled without any
discrimination to the ecqgual protection of the law. In this respect, the law
shall prohibit any discrimination and guarantee to all persons equal and effective
protection againet discrimination on any ground such as race, colour, sex,
larguage, religion, political or other opinion, natiomal or social origin,
property, birth or other status.
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2. The International Convention on the Blimination of All Forms of Racial
Discrimination contains the following provigious in article 5 (a) and (b), which
have to be recad together with those of articles 6 and 7:

Article 5

In compliance with the fundamental obligations laid down in article 2 of tnis
Convention, States Parties undertake to prohibit and to eliminate racial discrimination
in all its forms and to guarantee the right of everyone, without distinction as to
race, colour, or national or ethnic origin, to cquality before the law, notably
in the enfoyment of the following rights: : : :

(a) The right to equal treatment before the tribunals and all other ofgans 
administering justice; '

(v) The righﬁ to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials or by any

individual group or institutions

Article 6

States Partice shall assure to everyone within their jurisdiction effective
protection and remedies, through the competent national tribunals and other
State institutions, against any acts of racial discrimination which viclate his
human rights and fundamental freedoms contrary to this Convention,; as well as the
“'right to seek from such tribunals,just and adequate reparation or satisfaction for
any damage suffered as a result of such discrimination.

~

Article 7

States Parties undertake to adept immediate and effective measures,

particularly in the fields of teaching, education, culture and information, with
a view to combating prejudices which lead to racial discrimination and to promoting
understanding, tolerance and friendship among nations and racial or ethnical groups,

as well as to propagating the purposes and principles of the Charter of the
United Nations, the Universal Declaration of Human Rights, the United Nations
Declaration on the Elimination of All Forms of Racial Dloorimination, and ‘this
Convention.

These provisions have to bc read together VLth those in article 2:
"Article 2
1. States Parties condemn racial discrimination and undertake to pursue
by all appropriate means and without delay a policy of eliminating racial

digerinination in all its forms and promoting understanding among all races,
and, to this end: '
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(a) Bach State Party undertakes to engage in no act or practice of
racial discrimination against persons, groups of persons or institutions
and to ensure that all public authorities and public institutions, national
and local, shall ac¢t.-in conformity with this obligationg

(b) EBach State Party undertakes not to sponsor, defend or support
raoial dis orlmlnatlon by any persons or organizationsj;

( ) Tach utate Party shall take effective measures to review
governmental, national and local policies, and to amend, rescind or nullify
any laws and regulations which have the effect of creating or perpetuating
racial dlscrlmlnatlon whorever it exists;

(d) anh otate Party: s¢hall prohibit and bring to an end, bv all
approprlate means, including- 1eglslablon as required by 01rcumstances,
racial discrimination by any persons, group or organization;

(e) Bach State Party undertakes to encourage, wliere appropriate,
integrationist multiracial organizations and movements and other means of
eliminating barriers between races, and to dlscourage qnythlng whlch tends
to strengthen raolal division.

2. States Partles shall, when the circumstances so warrant, take, in the
social, economic, cultiral and other filelds, special and concrete measures:
to ensure the adequate development and protection of:certain racial groups: ...
or individuals belonging to them, for the purpose of guaranteeing them the
full and equal enjoyment of human rights and fundamental-freedoms.: : These
measures: shall in nocase entail as a consequénce  the maintenance of. tmequal-
or separate rights for different racial groups after the obgectlves for,
which they were taken have been achieved," .

Article 1 of the Covenant defines racial discrimination and péragraph 4 ofﬂthat
article contains the following provision:

"4, Special measures taken for the sole purpose of securing adequate
advancement of certain racial or ethnic.groups or individuals requiring
such protection as may be necessary in order to ensure such groups or. .
individuals equal enjoyment or exercise of human rights and fundamental
freedoms shall not be deemed racial discrimination, provided, however,
that such measures do not, as a consequence, lead to the maintenance of
separate rights for different racial groups and that they shall not be
continued after the objectives for whloh they were taken have been
achlevad." '
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B. Administration of Justice

l. Introductory remarks

3. The topics covered by this heading are very broad in scope., Their fundamental
agspects have already been studied by special rapporxrteurs of the Sub-Commission.

Mr, Mohammed Ahmed Abu Rarnat prepared a substantlal study of equality in the
administration of justice. 1/ Mr, L.M. Singhvi has submitted a document '
(E/ON.4/Sub.2/1983/16) containing a progress report on the study the Sub-Commission
hag commissioned him to prepare on the independence and impartiality of the
Judlclary, Jurors and agsessors and the independence of lawyers.

4. The aim of the present chapter is mich more modest. It presents a summary
review - in so far as the available data, which are few and fragmentary, permit -
of some of the main elements of these topics, concentrating on the basic aspects
of the special problems that indigenous people face in courts of law and in.
obtaining legal assistance that will afford them effective counsel, at least
comparable to that received by other segments of the population of the countrles
in whlch they now - live,

5. Ag regards equallty to access to the courts and in the admlnlstratlon of
justice, it must be pointed out that these matters are in some ways closely
related to problems of adequate legal assistance. And, vice versa, effective legal
assistance is essential to the proper administration of justice, having regard to
its bearing on equal access to justice and the possibility of making use of the
organs of administration of justice in comparable conditions.

6. Although it is impossible to quote in full or make a comparative analysis of
the constitutional and legal provisions which would far exceed the scope of this
chapter, it may be of value to cite the relevant statements of Governments and‘
non~governmental organizations included in the information on these matters
available for the study, since they give an indication.of what the Governments
and organizations consider particularly important.

Te Opinions and judgements on these matters will be expressed as the study
proceeds. First, the various topics will be discussed in general terms. Attention
will then be given to the available information referring specifically to
indigenous populations, followed by such comments as seem pertinent.

8., In all gystems.there are prov131ons in the Constitution or other fundamental
laws designed to establish and protect the right of access to the courts of law
with a view to enforcing the effectiveness of essential rights.and freedoms that
may have been affected or may be under threat of imminent violation by action
taken by the public authorities or private individuals or groups. It is
indispensable to have access to the competent tribunals and to the necessary
judicial or administrative proceedings for the determination of the existence and
scope of the rights and freedoms that may have been denied, abused or wrongly
implemented in practice. Thus, in all countries on which there is information on
these aspects, there are provisions stipulating - often in similar terms - that
access to the courts in accordance with the laws shall not be denied to any person
wishing to avail him- or herself of the existing procedures and recourses.

1/ United Nations publication, Sales No., E.71.XIV.3.
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9. A majority of systems also expressly provide for the possibility of challenging
the legality of acts of authority as they affect the human rights and fundamental
freedoms of persons subject to their jurisdiction. The information available for =
the present study in comnection with these matters presents a wide variety of
provisions to guarantee the effectiveness of. these rights.and freedoms. The

Special Rapporteur is also very much aware of the fact that, in all systems and
countries, the effectiveness of these provisions and guarantees is always apt to be
relative and imperfect in everyday life. There are wide differences in the manner
in which such principles are applied in diffexent s1tuatlons, as well as in the ways
in which they are violated.

10, In most systems, in addition, there are provisions for the right to counsel and
for the opportunity of the accused in criminal proceedings to defend himself if he -
so desires, In many cowntries there is mandatory assistance by counsel in cases of
the most serious criminal offences. Counsel is also of marked importance in the
determination of the rights of persons in civil, commercial and admlnlstratlve
proceedlngs Provisions also exist everywhere for the prompt and expedltlous
admlnlstratlon of justice in the form of* a speedy and impartial trlal for all.v

11, It would clearly fall beyond the scope of the present chapter even to attempt
to examlne in detail any group of these rlghts and freedoms, The purpose of this
chapter, as alreadJ stated above, is merely to p01nt out some of the main: problems
encountered by indigenous litigants or @ccused persons in oourt, because of their
peculiar situation in the society of the countries where they live today,
particularly those based on linguistic and cultural difficulties that affect their .
enjoyment of judicial guarantees and opportunltles as well as problems arlslng from
fixed ideas and discriminatory practices meted out to indigenous persons when they
have to appear in court. .

12, One essential aspect is that of the non-recognition or the non-epplication of
the indigenous systems of customary law, and the imposition on ‘indigehous persons
of a "mational" system which is alien to them and. whloh they have never accepted as
applicable to them.,

2, Equal treatment before tribunals and all other organs
' adminigtering justice

(a) Hogess to tpe_cotits without disbinctions. .

(i) Introductory remarks

13, The information available on certain countries contains govermmental or non~
governmental statements on the existence of certain rules (the text of which is
sometimes included) which appear to guarantee equal access to the courts, 2/---While
for some countries there is no indication whatsoever of the de facto situation

g/ E.g. in Australia, Canada, Costa Rica, Norway, Paraguay, the Phlllpplnee,
Sri Lanka and Sweden, L
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regarding implementation of those rules, j/ for others reference is made to some
of the practical problems encountered by 1nd1genous populatlons in the country _/
or din.cértain parts of it. ’

(11) Presentation of the information available

14. 5The Swedish Government has s1mp1y stated that-

""In Sweden a foreigner and a person belonglng to an ethnic, linguistic
and religious minority have the same rights and the same poss1b111t1es as
other inhabitants to plead in a court of law."

.15, lAccqrdlng to the Norwegian Governments

"Norweglan leglslatlon contalns no SpelelC regulations concernlng
equality before the law without distinction as to race or origin. It follows
in consequence of general legislartive principles, however, that discrimination
by public authorities. on such grounds-is illegal as long as no legislative
measures are in existepce which directly give grounds for discriminatory
treatment because of race, colour, or national or ethnic origin. No such

- .- legislative measures exigt in Vorway. Any such discriminatory treatment would
.. therefore be illegal. This applies both to the rights of individuals.under
. existing leglslatlon and to decisions made by the public authorltles ...'u Lo

16, The Government has. added that several rights fall undex these prov181ons,
including the right of equal treatment before the tribunals and all other organs
administering justice. .

17. The Goverrment of Canada states:

"No spe01flc measures have been enact2d by legislative authorities in
these areas, since the entire intent of the Bill of Rights and Human.nghts Acts
is to. ensure equal treatment in such matters as court appearances s.s ‘o

"The Bill of Rights and the Human Rights Acts state that no other laws
shall abrogate, abridge or infringe on their provisions. The Bill of Rights
expressly prohibity any law of Canada veifig so_ applied that it ... deprives a
person of 'a fair hearing in accordance Wwith the principles of fundamental
justice; the right to the assistence of an 1ntexpreter in any proceedings in.
which he is involwved!'.» v 7@

18,7 In the Philippines, according to a writer: §/ 1/

E.g. in Canada, Finland, Norway, the Philippines, Sri Lanka and Sweden.

E.g. in Costa Rica and Paraguay.

Qﬁi&

B.g. in Australia, regarding the State of Queensland.

Fernando, B M., Outllnes of Congtitutional Law (Manlla, P.C.F. Publlcatlons,
1949); p. 6. -

The text of the old constitution has been used as the text of the new
Constitution was not available to the Special Rapporteur.

'Q
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"Section I of article III of the Constitution provides that nc person
shall ... be denied equal protection of the law.

"The guarantee of egual proteotion requires that all persons shall.be-
treated alike, under like circumstances and conditions, both in the privileges
conferred and the stabilities 1“roekd It prohibits undue favour or special

+f privilege for any pexrson or class or hostile discrimination agalnst any

”‘-party

: "The rlght to equal protectlon, like the right to due process, is a
f‘restralnt on the three departments of. ‘the national government as well as on
subordinate instrumentalities or subdivisions thereof, It is a pledge for
protection under equal laws, It is more than a mere abstract right; it is
a command which the State must respect and the benefit of which every person
- may démand.” It applies to all persons within the territorial jurisdiction

without regard to differences of race and includes aliens ,.."

19, “According to a source: 8/

"Certain safegusrds have been included in the Constitution to ensure
fairness in criminal proceedings. There are provisions designed to ensure
an independent judiciary, such as security of tenure of judges and fixed
compensation. The Constitution also provides that access to courts shall
not be denied to any person by reason of- povexrty." =

20. The Govermment of Pinland states:

"Accordi@g to the Constitution, all Finnish citizens shall be egual”
before the 18w and all human rights and fundamental freedoms enumerated by
the Constitution, ... shall be guaranteed to all without any dlscrlmlnatlon.
These principles are implemented by other legislation', , Lo

21. On the right to equal treatment before the tribunals and all other organs
administering justice, article 13 of the Constitution provides that: "a Finnish
citizen shall be trled by no other court than that which has jurisdiction over
him by law".

22. The information available on Sri Lanka does not contain any references at all
to- %he 1nd1genous populatlons of the country, and, according to a writer:

"The admlnlstratlon of justice is based on the application of legal rules,
codified and customarv, which have evolved from the Roman-Dutch law, the
English common law, and the three distinct customary codes observed,
respectively, by the Sinhalese’ of the interior, the Tamils, and the Muslims ,..
In the Central, North Central, Uva, and Sabaragamuwa provinces of the interior
highlands, the traditional Kandyan customary laws, now partly codified, are -~
epplied to the Sinhalese in respect to inheritance, matrimony, and donations.,
In the Jaffna district of the north, Thesavalamai, a customary code originating
in southern India, is enforced among the Tamil inhabitants in respect to
persons:and property. The Muslims are governed by their own personal and -
religious laws." '

§/ Conference Room Paper No. 51, concerning the Philippines, prepared in
commection with the Special Study of Racial Discrimination in the Political,
Economic, Social and Cultural Spheres, paras. 8-9.
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25. The Constitution provides for the use of Singhalese and Tamil languages in the
courts, in accordance with a number. of circumstances warrantlng the choice of
either language with 1nterpretatlon or translation into the other of these languages
(Seotlon 11, several paragraphs) Sectlon 11 further prov1des~

A : "(4) Every Party, appllcant Judge, Juryman or Tember of a tribunal not
»oonversant with the language used in a court, trlbunal or other institution
referred to in subsection (1) or ¥ubsection (2) of this section, shell have

the right to interpretation, and to translation into Sinhala or Tamil, provided
by the State to enable him to understand and participate in the proceedings
before the,court, tribunal or other 1nst1tutlon referred to in subsectlon (1)
or su%sectlon (25 of thls sectlon.. .

R [T
D e et A : _”,A‘_:.:‘.
Fige P

‘ "Such person shall also have the rlght to obtaln, in Slnhala or Tamll,
A,any such part of the record as he may be’ entltled to obtaln according to law."
24. The 1nformat1on CQnoernlng some countrles (Australla, Costaiﬂlca, NeW"Zealand
Paraguay and the United States of America) contains some 1nd1cat10ns of the y
:de facto sltuatlon in thls regard, S S

25 The Government of New Zealand has stated that.: e

"No dlstlnotlon is made in New Zealand law between cltlzens of dlfferent
races in relatlon to treatment before trlbunals and other organs admlnlsterlng
'Justlce U R i .. ‘

. “There has recently however been a good deal “of publlc dlscus51on 1n
New Zealand relating -to the proportlon of Maorl persons appearlng in court
w1thout-be1ng represented by counsel sei'e ‘ :

26, . .The . Cltlzens' A85001at10n for Raclal Equallty etetes that the rlghts Tﬂ"}
concerning equality in fhe admlnlstratlon of JuStlce-w" ]

.¢system, baseq'as At is exclu81ve1y on British preoedents and practlces, does
not, result “'lMaorls etﬁlng ‘equal treatment", 10/ ° - .

27. Accordlng to 1nformatlon oonoernlng Costa Rica and Paraguay, indigenous people
face certain problems which are not confined to any particular region. In both-
cases the problems arise because some indigenous groups or persons fail to satisfy
certain requirements. In Costa Rica the problem is one of 1dentlflcatlon, which
can fairly easily be dealt with, but in Paraguay the slﬁuatlon is much more 8erious
81nce more fnndamental requlrements are involved,. ’

2/ “For a- fuller text of this statement2 see para. 216 below.

e ;;/ “Information furnished orally durlng the Spe01a1 Rapporteur's vigit to
’rNew Zealand and later conflrmed ln wrltlng, in July 1973. . N

o
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28. The Government of Costa Rica states, with regard to the right to equality of
treatment before the tribunals and all other organs administering justice, that:

"In accordance with the Political Constitution, all citizens are equal
before the law in Costa Rica,

g "In the courts of law an Indian who possesses an identity card hLas no
-~ problems, but in.practice most of our indigenous people are not in possession
of identity cards and are at a disadvantage when claiming their rights and may
be unable to do so. This is aggravated by their use of the vernacular and
inability in many cases to understand the official language. Efforts are
‘being made to see that all Indians obtain 1dent1ty cards" ‘ o

29, In 1979 the Government added-

"Linguistic and cultural difficulties have %o some-extent made it
difficult for indigenous people to learn of the services prov1ded by State
and private agencies or to make use of them. .

-M"In an attempt to deal with this problem, CONAI is trying.to provide
these services to Indians directly or indirectly through traditional
organizations, using interpreters, especially in critical cases".

30, With regard to the operationﬁof.the provisions,relating to equality before
the law and equal access to the tribunals and to the administration of justice in
Paraguay, the Antl-slavery Society reports.

"Unless they have full 01tlzensh1p (Whlch ig the case only for a mlnorlty
among them), indigenous people cannot bring charges, plead or testify in .-
court., This hinders the punishment of crimes against indigenous people. It
has been. mentloned that no-such. crime has ever been punished in Paraguay.

"In 1975, the legal adviser of Marandd brcught charges against persons
who committed crimes (such as murder) against Indians. One murder case -was
taken as an example and w1dely publlClzed. These charges have not yet led
to a trlal : - ' !

"In 1975, 1nv1ted by the Marandﬁ proaect, the Dlrector of the Indlgenous
Affairs Department and the President of the Asociacién Indigenista made
speeches in non~indigenous villages around the indigenous settlement of
Yalve Sangs, warning the non-indigenous inhabitants not to steal any more

- cattle from the Indlans. The cattle already stolen until then were not
. however restored." Cee .

31, The 1nformatlon~relating,to Avstralia contains some indications concerming the
State of Queensland and- the special provisions applying in that State to Aborigines
and Torres Strait Islanders which are at variance with the law and the practice in
other parts of the country.

32, The Australian Government has stated that:
"Aborlglnals are Augtralian citizens by virtue of the Nationality and

Cltlzenshlp Act, and are entitled to -equality before the law, and to enjoy
the same fundamental freedoms as other citizens.
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"All Australians are considered equal before the law. An Act to
implement -the International Covenant on Civil and Political Rights has

specifically included a provision guaranteelng entitlement to the equal
protection of the law. SE

"The provisione of the Racial Discrimination Act also seek to guarantee
equality before the law ... Special measures in relation to Aboriginals and

- ‘Islanders: in-Queensland *inciuded in the Aboriginal and Torres Strait Islanders
S (Queeneland ‘Discriminatory Laws) Bill introduced in 1974 are de81gned to

33

ensure equallty before the law to these people."

It has been reported however, that Professor Nettheim of the UhlVGISlty of

New South Wales stated in commnection with the law applylng to Aboriginals and
Torres Strait Islanders in Queensland:

"1When the Aboriginal comes before the court it is the’ ‘Same. police
officer who, as district officer, can examine and cross-examine w1tnesses
and even address the court, :

* "The accepted standards.of justice are not, it would seem, applioable
to the Aboriginal ...'" . T
"The auwthoritarian nature of the Act is compounded by the fact'fﬂef.many
people under it can neither read nor write. They have, he says,_'therefore .

‘no hope of interpreting it to their own advantage'

"Furthermore, third parties (e.g. concerned citizens) are unable fo“ﬁeet

“" . With them and State department officers if there is any questlon of -

34.

procedures",

The -Government of the United States of America stateé.that{"lndigenous

individuale have the same security of person as any other citizen." 11/

35.

Also reppecting the rights here discussed, it has been written::

"each State constitution includes a bill of rights, on the basis of which
minorities can usually claim protection. The procedure 1s to flle sult in
court against persons who violate civil rights, :

n
s

‘"Tyo things help minorities to attain equal justice: the first is that
the basic law of the land, the Constitution, is written and is explicit. The
gecond is that decisions of the Supreme Court are accepted as binding, This

‘has enabled minorities, through their defense orgenizations, to fight up #to .

the Supreme Court and so control the dlscrlmlnatlon in, and violation of,‘e

L the law.

11/ See also' the reference, in the information. from the Government, to

justice in trival courts, in para. 38, below.,
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"One major problem the United States has not overcome is the average
citizen's disrespect for law and his propensity to take the law into his own
hands. This has especially harmful effects on minorities, since they are the
groups that benefit most from vigorous and equltable appllcatlon of the
laws." 12/ :

36. The same source containg information to the effect:

"that, theory to the contrary, the law is not administered equally throughout
the United States. Poor people in general have difficulty obtaining equal
Justice, The police are more likely to arrest them. They frequently camnot
afford”to hire lawyers or raise bail. They must more often serve jail

sentences because they cannot pay the alternative fine. In so far as
man”ltleb belong to the poorer groups, they suffer these inequalities.

"Another differential in the administration of Jjustice is geographical.,
In general the North has better law enforcement, better prisons and jails,
and better-trained policemen than the South. There are also differences
among cities, some of which are w&ll administered, others:are corrupt and
graft-ridden., Minorities may suffer along with others if they are
concent*ated in the South or 1n corrupt urban areas.

"The most 1mmed1ate contact minority group members have with the law is
the pollcemen. In many cases this has not been a- happy one. ‘

"... the theory of Amerlcan 1aw is one thlng, the’ practlce another ces

"The lower courts, too, frequently fail to give equal Justlce to
minority group members, Lower-court judges and justices of the peace are
frequently not men of hlgh legal standing, The dockets are c¢rowded, poor
people have no lawyers, cases are run through quickly, and oftefr the: . .-
prejudice or ignorance of the judge operates against the minority group -
member, Rarely is there protest or appeal. There ig neither time, money,
nor knowledge of how to go about appeal on the part of the victim.

".ee The whole atmosphere of the courts is undignified and informal
compared with our usual picture of the gravity and dignity of “law courts." 13/

37. Further, it has been written that the govermnment  law enforcement agencies
have remained inactive in the face of serious events:

"In the two years since Wounded Knee, [almost two dozen] Indians have
been killed on the Pine Ridge Reservation in South Dakota., Yet the Government
hag almost uniformly refused to investigate these killings or other charges of
brutality." 14/

: ,;_/ Arnold and Caroline Rose, Amerlca DlVlded New York, 1948, pp. 118 and 130.
-13/ Ibid., pp. 108, 123 and 136. o Tre

14/ Vine Deloria, Jr., "Who knows what violence we can expect?", :
Akwessasne Notes, vol. T, No. 4, 1975, P. 19. See chapter XVIII, para, 219
for a fuller quotation. T e e
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38.

39'

40,

Referring to tribal court justice, the Government states:

"The rights of the individual Indian as viewed from the non-Indian
community are not adequately protected in many Indian court processes on
regervations where the judicial system is a tribal one., Both American Indian
leadership and the Bureau of Indian Affairs are maklng efforts to 1mprove this
sitwation."

It has béen'observed,Ahoweﬁei}fthat:

"The United Statés, in its zéal to discredit tribal government, contrasts

the ideal in %he Uriited States with- an allegation of actual pra¢tice under the 7:?

tribal Jurlsdlctlon. No Indian denies that tribal justice needs 1mprovement;‘

But Indians ar& 25 times more likely to be arrésted than the aVérage citizen ™" -

in the United States yet all authorities agree that there is, if anything,
less non—alcohoi—related orlmlnallty among Indlans than among the general '
populatlon." ;5/ A'

Regarding law enforcement on Indlan reservatlons an offlolal report oontalns £ 

the following:

"Four law enforcement agencies have Jurlsdlotlon on Indian reservations:
the FBI 1nVest1gates, afid the United States Attorney prosecutes violations: of

federal law that are designated to be major crimés (murder, kidnapping, rape : ™

and 11 other serious crimes); BIA police and tribal police are responsible
for policing, investigating minor: crimes, and maintaining law and order on a
day-to~day basis; and, State police have authorlty in situations when both _
the offender and the v1ct1m ‘are non-Indlans. B e

"The degree of confldence Indlans have in"the ‘criminal Justice system -
varies from reservation to reservation and frem State to State, Indians -
complain that some United States Attorneys have not established effective
prosecutorial guidelines For major crimes offences, causing delays in = =~
processing cases, BIA pélice, tribal police and federal investigators often”
dupiicate investigative work. On some reservations, law enforcement and
court facilities are inadequate and tribal police and tribal judges are
1nsuff1c1ent1y trained, Sotie of the non-Indian law enforcement and
prosecutorial personnel that operate on reservatlons are not sen51t1ve to
Indian customs and needs, :

"The United States Government is aware that these factors tend to shake
Indian confidence in the: drlmlnal justice system, and is working to increase
the éffectiveness of pollce aid prosecutors in Indlan ‘sountry. Much work
remains 0 be done, however." 16/ :

‘j/ Amerlcan Indlan Law Newoletter, vol. 7, No. 11 Special Issue contalnlng

"the American Indian response to the response of the Unlted States of Amerlca“
P. 23. ‘

16/ Report pre ared by the United States Comm1ss1on on the Conference’ oﬁ“‘“'*‘"“

Securlt% and Co-operation in Burope for the European Review Conference in

Medrid (November 1980), pp. 152-153,
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41. It has been stated in the same official"reportJthat4~~w

"Over the years, mutual resentments have built up between Indians and’
" various govérnmental authorities. As Indian people have become more assertlve,
.and sometimes mllltant, in demanding their rlghts, these resentments have
increased. Racist statements and actions of some authorltles have caused
many Indian people to allege that they cannot receive fair trlals and that
certain Indian activists are now in prison not because of the crimes they
have committed but because of their political: act1v1sm.

“"Domestic groups have charged that law enforcement offigials haVe engaged
in systematic harassmerit, surveillance and other extra-legal act1v1ty agairnst
Indian activists. These critics further assert that leaders of the
American Indian Movement (AIM), such as Russell Means, Dennls Banks and
‘TLecnard Peltier, are examples of activists who have ended up ag polltlcal
prisoners. (Further information on Means and certain other activists is
contained in the section on Alleged Political Prisoners). Critices charge
that -police and prosecutors increased their alleged harassment of AIM leaders
and other activist Indians following the widely-publicized 1973 armed
‘takeover of Wounded Knee, South Dakota, by Indian militantes. The occupatlon
of Wounded Knee produced a complicated situation involving several law
enforcement agencies, including tribal police from Pine Ridge Reservatlon.
When such controversial confrontations occur, the potential for confllct and

’mlsunderstandlng is cons1derab1y heightened," 17/

4@; An official report contalns the following information regardlng four Indian
1eaders~ : .

~ Russell Means, National Director of the American Indian Mbvement,
was paroled on' 27 July 1979. He ‘begen serving a four-year sentence: in
November of 1977 for ‘rioting to obstruct justice!. The statute unde¥ which
- he was convicted was repealed one year later but was not effectlve o
“"retroactlvely. S

"Amnesty International did not give the Commission their SpQCl I
réasons for considering this case. Means has gained national and v
international attention bétause of his leadership in the American Trdian -
Movement (AIM) and the 197% seige of‘Wounde&'Knee, South Daketa. The charges
against him for his partitipation in the Seige were dismissed on' =
16 September 1974, in large part because of inadequate handling of the" case
by the prosecution. United States v, Means, -383 F.Supp. 389 (W.D. IS
So.Dak, 1974) His recent conviction stemmed from a riot which occurred
during the Wounded Knee trlals.

"When queried about p0531b1e civil rights v1olatlons in this caee,
including allegations that Means was threatened by guards whilg in prlson,
the Justice Department informed the Commission: !The latest incident was an
assault on Means’ by another inmate, which we have no authority to prosecute.
No evidence has been brought to our attention indicating inaction by local
authorities ... « Russell Means was imprisoned in July of 1978 after having
exhausted all legal remedies'. He served one year of his four year term and
was involved in a work release programme from November of 1978 until his ™
release.
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- Richard Mohawk and Paul Skyhorse were acquitted of murder charges by a
California court on 25 May 1978. Amnesty was involved in this case as a
result of claims that these men were prosecuted because of their membership
in the American Indian. Movement (AIM) and were mistreated and-denied adequate
medical assistance by Ventura County officials while awaiting trial, Amnesty
dropped the case as" soon as.Skyhorse and Mohawk were acquitted, but.others
continued to point out the fact .that the- defendants spent more time: in. pre-
trial: detention than any accused in California's history. The Giwvil Rights
Division of the Justice Department informed the Commission that no complaints
were ever brought to its attention by the defendants or their attorneys.
However, the Indian Rights Section of this Division did mespond toaletters
from persons.and organizations supporting the»defendants‘ cause,

"The Comm15s1on learned that during the time Skyhorse and Mbhawk were::
incarcerated, the Constitutional Rights Section of the Los-Angeles Office. of
the State Attorney General was conducting an lndependent investigation of
general abuses in the administration of justice in Ventura County. The:
defendants were transferred to Los Angeles County jail when a change of
venue motion was granted by the court. When asked about the length of time
Skyhorse and Mohawk spent in pre~trial detention, a, Ventura County Assistant
Attorney General explained that the defendants had caused the delay: 'In ;-
California, defendants have an absolute right to be tried within 60 days or
have the charges against them dismissed. :The trial date was postponed
approximately five times and on each occasion the defendants had asked for.

a contlnuanoe, and on each occasion the prosecution opposed the oontlnuance.'gg/

Leonard Peltler, a member of the American Indlan Movement, was
serving two consecutive life sentences for the murder of two FBI agents at
Pine -Ridge Indian.Reservation in South Dakota prior to his escape:from
federal prison on 21 July 1979, .Peltier has been listed by Amnesty'

New York Office as a possxble prlsoner of con801ence.

"The only allegation of miscarriage of Justlce brought to the Comm1ss1on's
attention involves the FBI's misuse of affidavits in securing Peltier's
extradition from Canada, The Eighth Circuit Court of Appeals addressed this
issue and concluded: !'Peltier does .not claim.that he was extradited solely.
on the basis-of Myrtle Poor Bear's affidavits or that the other evidence
presented to, the Canadian tribunal was insufficient to warrant extradition.

It is clear from a review of the trial transcript that other substantial
evidence of Peltier's involvement in the murders was presented in the
extradition hearings. ...'. United States v. Peltiexr, 585 F.2d 314

(8th €ir. 1978).

"Peltier was convicted by a jury in the United States District Couxt of
South. Dakote on 25 June 1975, for the murders and in 1978 appealed this
conviction to the Righth Circuit Court of Appeals., As indicated above, -the
court affirmed his conviction on 14 September 1978, and denied a motion for
rehearing on 27 October 1978.. The United States Supreme Court denied
Peltier!s petition for review of his case on 5 March 1979.

2

s arm——
*

"_A/ Correspondence dated 13 September 1977, between Congressman
Robert Lagomarsino (R.-Calif.) and Assistant Attorney General Michael Bradburyﬂm“
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-~ Dennig Banks, also a leader in the American Indian Movement, is free in
Callfornla today. Amnesty dropped investigation of the case in 1976 when Banks
fled to California:while released on bail. The Supreme Court of California
held in. March of 1978 that Governor Edmund G, Brown's refusal to extradite:
Banks to South Dakota was constitutional. South Dakota v, Brown, 20 Cal 3d 765,
576 P.24d-473. (1978). Banks was convicted in South Dakota courts in 1975 on

,arson, r;ot and -agsault charges sgtemming from a 1973 incident in Custer,
South Dakota. - :

"In ite International Report: 1975-1976, Amnesty suggested that Banks
had been prosecuted because:of his involvement in AIM. Charges against Banks
brought by the State of Oregon were dismissed before trial by the federal.
judge hearing the case. The only other prosecution of which the Commlsslon
ig aware resulted from Banks' participation in the seige of Wounded Knee,

. South Dakota. The federal district judge hearing the case against Banks and

~Russell Means dismissed the charges because of mishandling of the prosecution
by the government attormeys. United States v. Means, 383 F.Supp. 389
(.D.So.Dak. 1974). 18/ . - S

43, In thls connectlon, however, a source contains the follow1ng lnformatlon.

i, [Irregularltles 19/1 +e+ «ee BTre common elements of Uhlted States
Government criminal trials involving Indian-people. The records of the trial
of Indian leaders Russell Means, Dennis Banks, and many others, document this
sordid story.

.
"The United States Government and local governmenfs continue to arrest

and harass Indian people exer0181ng treaty rlghts such as the rlght to hunt
and fish, "

:"o‘oa

. ... "The United States Government has filled its jails with Indian people.
It has reserved for special treatment Indian warriors who struggle. for the
sovereignty of Indian nations. The list of victims is long " 2_/

44, Tt seems that in the latter months of 1983 as many as 50 members of Congress
have become convinced that irregularities indeed intervened in the Leonard Peltier
trial for 1975 events and that they are serious enough to warrant a new.trial, In
a recent report, the. follow1ng is stated in this regard' L :

18/ Ibid., pp. 66-67. : : S
;2/ The" actual words used 1n the - text are: "triokery,-dishonesty; perjury
and deceit". -

20/ Intermational Indian Treaty Council, The Second Internatlonal Indlan
Treaty Conference, Yankton, Lakota (Sloux) Country, South Dakota, 13~20 June 1976

p. He
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"Flfty Congressmen have asked that Leonard Peltler, a leader of the
Ameriean Indian Movement (AIM), be retried in a United States icourt on the’.
~u,charge of murderlng two FBI agents at Pine Ridge, South Dakéta, in 1975.
- "Actlng as frlends of the court, the Congressmen cited new ev1dence,
discovered as a result of the Freedom of Information Act,: which reweals more

irregularities on the part of the FBI than were known to the Court during the
trial. .

"The appllcatlon by the 50 Congressmen states that the government
deliberately misled the Court and the jury by presentlng ev1dence which
it kmew to be false,

"The lawyers acting for Peltier, at present serving two consecutive life
sentences in a federal prison, assert that the ballistic evidence. produced in
Court was entirely circumstantial., .They believe the prosecutors-suppressed a
ballistic test of the gunhammer, which shows that the gun claimed to be .
Peltler's could not have fired the bulleb found near the body of the FBI agent.

"The original trial raises serious problems of Government polloy,
according to Don Edwards (D=CAY, a member-of Congress and Chairman of the
.Congressional Sub-Committee ‘on Constltutlonal and Civil Rights, He thought
it in the interest of all Americans that the“case should be- retrled

"Oral submissions were heard by the Eighth Circuit Couxt of Appeals at
St. Louis on 13 September 1983, The law firm of Agbill and Jenkins. of
St. Louis, submltted a motlon on “behalf of the Congressmen.

,:4,

"Henry Asbill, a member of the firm, sald that the group of Congressmen
considered that the case was sufficiently important to make known their
opinion that the judicial process in the Peltier case had resulted in
findings contraxry to the intentions of Congress and to the public interest.

"Many of the éongressmen who' Bigned the motion are: members of committees
or sub—oommlttees on Judlclal affalrs, criminal law, human rights and
freedoms and Indian affairs,” As firm believers in Jjustice, they call for a

. Just and equitable settlement of the case and ask that the matter be sent
A;back to a federal oourt_for a fiew hearing.

"From his cell in a federal prison at Marion, Illinois, Peltler stated
that in the seven years ‘sincde he was gaoled, everything he had learnt about. -
the FBI and those who administer the judicial system in the United States led
him to the conclusion that their main concern during his trial had been public
relations - to keep the image of the FBI clean, to keep the image of the legal
system clean and 4o keep the image of the United States clean - to avoid
trouble at any price, no matter what the cost to individuals, The.only
thing which-geeémef jmportant to those.guilty of that conspiracy was to hide
the fact that he was a political prisoner and a prisoner of war: they could not
and would not admit that truth, '

"They would not admlt to the rest of the world that such k! s1tuatlon -~ the
political oppression of the Indian people - really existed in the United States.
In order to hide that truth the FBI was playing the same part as the police of
some dictatorships. They were becoming extremists and terrorists themselves,
plotting, committing perjury by using duress and physical violence against
prisoners to force them to testify, threatening and even committing murder,


http://to.be
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"They violated the rights of men and the eitizen on the pretext of. securing
respect for the United States Constitution, And yet the government prosecuting
team. had accused him and his defence attorney of. being- 'frivolous' (one of. their
favourite words), of sticking blindly to a predeteymined point of view din the
face ‘of all the evidence., The Government's accusation against him was itself
a fanciful interpretation of invented testimonies which had been. sold to the
Jury at Fargo, North Dakota'. g;/

Accordlng to another source:

_'“:"In Mamgh 1975, more th%n 20 Amerlcan Indlan Mbvement supporters WETe oo
arrested, many Indian people were beaten-.and harassed andsseveral were killed
in a United States. Government attempt to - dlscredlt AIM,. :

"In protest and desperation a group of SLOUX women, many of them mothers
of small children, occupied a floor, of the United States Federal Bulldlng in
Rapid Ci%y, South Dakota. : : P :

"The follow1ng is the statement they made while 1n81de the bulldlng.

- "e the Indlan women - and proud members of the Amerlcan Indlan Movement
demand an end to the discriminatory practices of the Judlclal system - federal,
State and local - against .-traditional Indian people and the American Indian
Mbvement. “

"We make the follow1ng demands-

"l, An 1mmed1ate meetlng w1th Trlmbaoh and the FBI, one. w1th Trimble and
the BIA and one with Eastman and the BIA police. .

. "2, A oomnlete and, 1mpart1al 1nvest1gatlon of all cases prev1ously filed
with the FBI, and 1mmedlate prosecutlans following the lnvestlgatlons.

L

: L"We shall remalnffmie until these demands are met, We stand on our treaty
rlghtsﬂ" 22/ : . Co

It hae been wrltten ;' another publlcatlon'

:"Our p011ce cannot arrest a white man for kllllng an Indlan and put him
in our jail and try.him by our itribal juries — but whites can arrest and judge
our people. Our police can enforce only white laws, .. .. .

n
LN 2

"There is no justice in the American Government, because there is no
law ‘although there is order. Iaw in the pure sense recognizes equality at
all levels, and that does not apply to the American State. Rules, hqwever,

21/ "Etats-Unis: La;défense de Leonard Peltier, se consolide",

Amérigue Indienne (Paris), Bulletin No. 96 Feb;uary 1984, p. 12,

__/ Native American Women, published by The American Indian Treaty Counc11

Information Centre as a special project in commection with the World Conference
of the International Women's Year, New York 1975, p. 46.
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-only have to be obeyed by those without the power to enforce them. The rules
do Yot respond t6 justice. Power does not recognize rules. The order that
exists isin the legislative and judicial branches of the American State - they
maintain order with the law. ILook at the racism that exists in the rules of
this ‘goverrment: the rules of this State were founded on the inclusion of
whites only, permitting race slavery and genocide against Indians," 23/

47. As regards law and legislation on reservations;}it has been written:

"On reservations where State laws apply, police activities are administered

by the State in the same manner:'as elsewhere, On reservations where State laws
do not apply, tribal laws or Department of the Interior regulations are :
administered by personnel employed by the Bureau of Indian Affairs, or by
personnel employed by the tribe, or by a combination of both.

"To&ay,”for“those areas of Indian country hof uhdér State jurisdiction, .
nearly 900 people, mostly Indians, are engaged in law enforcement activities,.
More than half are employed and paid by tribes.

"Indian offenders against State or Federal laws are tried in State ox
Federal courts. Indian-offenders against tribal laws or Department of .the
Interior law and order regulations are tried in Indian courts. Generally . - .-
gpeaking, these Indian courts have many of the aspects of lower State courts.-

"Although the judges of the Indian courts may be Bureau of Indian Affairs
employees, they function independently of Bureau control and are not subject
to Bureau supervision in their administration of justice under either tribal
laws or Departmental regulations." 24/

48, According to a publication, the judicial powers of the Indian Government
include the pover to: (1) Punish its members for offences against each other and
foreigners; (2) Punish its members for public offences against the peace and o
dignity of the govermment; (3) Punish foreigners within its territory who violate
its laws and customs," Unless the United States Congress has passed an. .agt, which
restricts a tribe's Jjudicial powers, an Indian government may exercise complete _
authority over all criminal and civil matters occurring within its Jurlsaictlon.
"The judicial decisions of Indian governments with functioning court systems have
the same dignity and 1ega1 force as decisions of federal and State oourts." 25/

49, On the questlon of the audxclal authorlty of Indian governments see also what
has been said above in paragraph 40,

23/ ﬁThé effects of colonialism on Indian life", Akwesasne Notes, vol. 6,
NO. 4’ 1974, ppc 4-1"42

24/ The American Indians, Answers to 101 Questions (washlngton, D.C.
United States Department of the Interior, Bureau of Indian Affairs, 1974),
. 27,

25/ Curtis Berkey, Indian Sovereignty, (Washington, D.C., Institute for the
Development of Indlan Law, Ince 1976}, pp. 43-44.




E/CN.A/Sub,.2/1983 /21 /4dd. T,
page 3

50. It has been chserved:

"ihen we turn to civil law, we find similar ihequitiés [bétween rich and
poor} &t work.  Comsider the man who is injured in an automobile accident and
enters & tert claim. Dockels ars often congested and litigation tekes time,
Meanwhile the plaintiff may be wwiable to work and earn his salary, and may be
saddled with heavy medical expenses in addition. If he is poor he may be unable
to bold ocut fimancially through prolonged litigstion - and thug he is under
pregsure to gettle his clalm nromptly whether or not the terma of setilement
aré juat." 26

51. According to a source:
"eeo The adminigtration of Jjustice, particularly in border towns

surrounding the reservations, is of vexry poor quality and often eaforced

discriminatorily with respect to Indians, The Federal Bureau of Investigation

hag a very bad reputation in investigeting crimes committed against Indians

on the reservation as well as civil rights vieclationg against Indiane off

the reservation. This agemcy has historically had a bad reputation with

respect to the protection and the hiring of minorities, and in the case of

Indians particularly this reputation is well deserved.

]
ave

"ese The lawyers, while well meaning, have little understanding of the
values that are important to the Indian. This is especially true when the
igsue is individuwal rights versus tribal rights. The natural inclination of

- the lawyer is to side immediately with the individuwal since the lawyer has
- little appreciation or kmowledge of tribal rights.” 27/

(iii) Some observations in this regard

52. In this comnection, it should be noted that, although the dcors of the courts
are not physically closed to indigenous people in any country, there are everywhere
circumstances vhich make the right of access %o the courts, formally recognized in
the constitutions and laws inoperative. Among these circumnstances, ave:

(a) geographical distribution; {b) problems arisivng from lack of knowledge of the
language spoken in the couwrts, which is not the langusge of the indigencus
populations and which they have not been ngopvrjy taughts {&) problems of
differences in culbture, socio~cultural ong sation end legal systom, those
prevailing in the courts and spolied by & o Torelgn to the indigenous
populations; (&) provlems with police of and officials administering the laws
and () difficulty of communicating with lawyers in preparing and presenting cases.

IR

53. The subsequent pacagraphs of this section deal with these matters in the 11gn%
of the available information, which is far from being complete or sufficient to
permit & comparative analysis.

26/ Conference Room Paper No. 44 concerning the United States Qf Americs,
pzepared in comnnection with United Natiops Study of Eguality in the Administration
of Justice, p. 35

21/ Aweriesn Indign law Newsletter, vol. 7, No. 11, pp. 21 and 57.
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(b) Lineuistic difficultics

(1) Intrcductory remeris

=i

54« The congtitutions ond lews meny countries meke no gpecific reference to the
language problems that some D ersons sncounter when appesring in court or o

(‘)

provisions for overcoming suc ifficulties through asccess to the courts.
55« Persons whe do not have sufficient knowledge of the lengusge or langucges of the

court, however, do sulffer difficulties in judicisl proceedings unless prop bor
provisions are made on thei f. This problem i1g perticularly ecute, therefore;
in countries where numerous local lengusges and/or dielects cxist.

56, Pro‘lems o? Jen g( '; mey affect not

57 The zizht of everyone, in the determination of any crimine against him,
"to be informed ... in 2 which he understands of the nature and csuse of the
cherge agoinst him" ig lzid down in erticle 14, paragrﬂnh 5 {a), of the Internetional
Covenent on Civil end Political Rights,

(25}

AV e
ks

[

D

53. The right "to have the free assistence of en interpreter if he cannot understend
or speaw the lenguage nsed in court" is sdded in peragraph 3 (F) of

(ii) Presentetion of the informetion svailsble

59, ALl legel gsystems ettempt to provide for intsrpretotion, free or otherwise, Tor
persons wib lout a sufficicnt knowledge of the language of the court. IHowever, that
is not an invariable rule ocubside criminsl proceedings. In several countrics 28/ o

5}

litigant in non-criminel proccedir
although the cost in scne instanc
defeated pariy.

gs must meke his own evrangements for interpretation,
may be covered by legal aid or psid by the

OB
u”uk‘ Q

60, ILinguistic problems srise not only in the court room in connection with cral
interpretation but slso out of court where, for instence, the trenslation of rclevant
documents is required. Furthermore, & person who is prepqung to zo to court mey need
to 2ddress his counsel through an interpreter whilc preparing his cazse.

6l., If a lewyer reguires the services of en interpret'r to comrunicate with his
client, in vprison or clsewhecre, ue must engago a pri ceredited interpreter, ot
his own expense, The lawvyer mey 2lso need translations

in the police or court ¥

Such trengletions must ©

5 81L the relevant documents
ceords which are written in o lengusge he does not command,.
t be done by a transistor of his own choice &t his own expense.

62. In criminsl proccedings, free interpretation for accuged persons without
sufficient knowledge of the languege of the court is provided in the greet majority
of countries

63, In numerous countrics free interpretation i1s guarenteed o accused persons either
vy the Congstitution or by statute, Interpreters zre appointed by the court end the

28 Including Augtralia, Censds, Denmerk, India end Psltistan.



eéen.4/5ub.2/198%/21/Add.T
page 25

costs are borne by the State, whether or not this is a constitutional requirement. 29/
Bven if no legel requirement exists, the courts nearly always moke ad hoc arrangements
in criminel procesdings. 30/

64, In some countries, however, if the defendant is convicted he may be charged the
costs incurred. 31/ In certain countries the accused never bears the cost of
interpretation when he is entitled to free legal aid. 32/

65, Official provision of interpretation in return for payment by the person aided
alsc exists and, although not idesl, it goes some way towards reducing discrimination
on linguistic grounds in judicial proceedings. Some of the relevant provisions
require persons officially aided by interpretation to pey for it under certain
circumstences. Some constitutions and many laws or rules of court jé/ provide for or
lay down the right to the official provision of interpretstion in various types of
proceedings but do not specifically state thet thesc srrangements sre to be provided
free, '

66. Some of the provisions just mentioned apply to criminsl proceedings. Thus, in
geveral countries, the Jjudges rules, éﬁ/ which govern the admissibility as evidence
in criminal proccedings of stetements made during police interrogations, provide that,
if & foreigner makes & gtatement in his native lsnguege, the interpreter should take
down the statement in the language in which it is made and give it to the person’
making the stetement to approve and sign, and that an officiael translation into the
court languasge should be mede in due course, and be provided as an exhibit with the
original statement. - . B »

67. TFew statutory provisions dealing with these questions were aveilable in full.
Two auch provisions are cited in the next psragrephs s exanples of the type of
stipulations made in this regard.

68. The Criminal Code of Argentine providess:

"Art, 252, If the person being interrogated does not understend the
nationel lsnguage, he shall be exsmined through an interpreter, who shall take
an oath to conduct himself properly ond honestly in the performence of His
duties.

"The interpreter shall be appointed from among the guelified interpreters
at the place where the statement is being taken, If there are none, en expert
in the language concerned shall be appointed.”

29/ Including Austrelie (most stetes), Chile, Demmsrk, Ecuador, Finland,
Guatemala, India, New Zesland, Philippines, Sri Lanke and Sweden.

3

Generally through a power granted by statube or by using their discretionery
POWETS,
Ag in Denmark znd Frence.
Ag in Venezuela,
in Brazil, Cancda, Japan and Melaysia.

Countries with common law systems, including New Zealand.

NI (SN (WX}
PrI So N (G O {
=
es}

There are similar provigions in Chile, Colombie, Ilicuador, El Salvador,
Mexico, Wiceragua, Parasguay and Venezucla,
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69. The Guatemalan Code of Penal Procedure prov1desa

"Reading of statement

"Article 420 -~ The defendent may read his stetement himself, when so
directed by the court.

"If he does not do so, the judge or the investigating official shall do so
slowly, clearly end distinctly. At the end of the “eqﬁing, clarifications,
amplifications and requests moy be entered. The accus d shall sign each of the -
pages of the stetement or shall merk them with his finge n

("’l "\
'3

o]

=

12

e

ct

»

"Statement through zan interpreter

"Article 421 ~ If the person questioned does not understond Spanish, he

shall be examined through en interpreter who shall be eppointed, in order, from
among qualified interpreters, language teechers or professors or any other -
person knowing the language.

"In parts of the country where the foregoing is impossible, the sccused
shall be teken to the capitel or to a plece where & person speaking his language
can be found, togpthor with letters rogatory, letters requisitorial or an
offlolal communication in which shall be set out the guestions to be answered.

- "Where necessery, the courts msy epply to the embsssy or consulste
concerned through the office of the hesd of the judiciery. In the commisgion
the judge commissioned may be euthorized to designste the interpreter.

1"
s e

"Counsel

"Article 423 - The accused shall be given information regordlqg 3rrangement
for defence beloru tae completion of thﬂ~1nqu1ry.

”Vltness without knowledge of Spanish

"Article 459 ~ If the witness is unable to speak or write Spenish, he may,
in addition to meking his statoment in the form prescribed in this Code, write
it in his own languege or get hig interpreter to do so, The document shall be
annexed to the file of the proceedings," ‘

70e 1In civil cases, in the great majority of countrics studied, the suthorities
provide a litigant without innwledge of the language of the court with interpretation.
The cost is often borne, however, either by the sgsisted party or by the unsuccessful
party or by the party reguired by the court to meet the expensz.

Tl. As an exemple of provisions applying to witnesses in civil pvoceedipgs who do not
command the court language see for instance the following provision teken from the
Code of Civil and Commercial Procedure which stipuletess
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"rticle 163 -~ If the witness does not know the Spanish language, he shall
meke his statement through en interpreter, who shall be nomineted by the judge,
an accredited interpreter being chosen for preference.

”If:the witness so requests, in addition to his statement being taken down
in Spanish, it may be written in his own laznguage by the witness or by the
interpreter."”

72, No prOVision was found to stipulete who, besides the party concerned, would pay
for the services of the interpreter in the absence of legel assistance provisions
grenting free litigation to the litigant for whom the witness came to court.

73. Arrangements are also made or may be made free of charge for perties in
non-crimingl proceedings in some countries, provided certain conditions are
fulfilled, "

T4. The free provision of interpretation in civil proceedings is, however, less
frequent then in criminal proceedings. In some. countries, the cost of interpretation
is paeid from public funds. jé/ In other countries, the remuneration of interpreters
called in by the court in civil ceses to assist psrties who do not commend the
language of the court is peid out of public funds., In certein cases, such
remuneration is reimbursed by the losing party except when that party has been
granted free litigation. 37/ o ' '

75, In administrative proceedings, an interpreter; if needed, is furnished free of =
charge. 38/ ‘

76, 1In Norway, if the accused dnes not know Norwegien, the court mey (in~dadition
to furnishing interpretstion), if necessiteted by the importence of the cese,
decide that the court record shall be written in the foreign language in question.

(iii) Some observations in this regerd

77« One of the first linguistic difficulties facing indigenous people in matters
concerned with the administration of Jjustice is the problem of communication between
indigenocus clients end non-indigenous lawyers, many of whom have no commend of the
language used by their clients. In such cases interpreters have to be used. Apart
from the problem of obteining interpreters, there is, as has been mentioned, the
problem of trapslating any documents thet may be needed. These difficulties '
extend to the courts of law and to quasi~judicial bodies deeling with contentious
matters since very often judges, exesmining magistrates and arbitrators — end the
other parties 1o arbitration ~ do not spesk any of the indigenous languages
required., '

ﬁé/ As in Australia (some states), Finland and Philippines,
37/ As in Denmerk, Norwey and Sweden.
38/ As in Feuedor and the United States.
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78+ Anpother point is that when indigenous languages have to be interpreted ox
translated, interpreters knowing and working in indigencus languw”“ are rorely
considered as important ss those working in internstionelly used la other
than the officisl language, i.e. in languages that ave forveign in the oountry in
question., People who speak internstionally used langusges ere ivi :

position in the courts since they alweys enjoy the services of lified.
interpreters and trenslaetors. In the more importent towns, foreigners cen naXe use
of consular officisls or interpreter~translators. In meny coses suler

officials or interpreter~translstors scre either lawyers or have legal Ireining or
at least have rudiments of legal knowledge scguired in the course of their training
as trenslators.

79, It should be noted e2lso thaet interproters of indigenous langnages n Jual'l
have no professionsl training in the lengusgée. In meny cases they hove onLy
practical knowledge of the lenguege and have not been treined as professionsl
translators or interpreters. As a generel rule, few if eny institubtes of higher
education offer courses of study in indigenous langueges, and there zore cven fower
schodls for training trenslators and interpreters in those langueges.

j&n

80, On the one hand there is & lack of training in translation and interpretation
i a 2

L

as such end on the other int: her-transglstors of - languages are
less likely then translators of nther langusges to be lewyers. This leads o
problems because the peopls working as interpreters of indigenous languages have

very little understanding of the legal systems end ingtitutions involved in the
relationship between counsel end client ond between the litigent and the court.

As a2 result they are unable to provide adequate trenslations of what is being said
in the other languages because of the disparities between the legal systems in
question. This is serious because the interpreter is not dealing with related
langueges or with similar legal systems derived from common sources, A thorough
understanding of the institutions through the 1angucge being used is necessary dnd
could only be obtained through solid legal tralnln

8l, In the case of the court interpreter, this treining should at least cover the
two systems that must be considered, the system adopted and imposed by the State
as the national or State yst@m, and the indigenous legel system. It should be
noted at this point that contrary to what appesrs to be agsumed by Stotes in these
matters, the indigenous languages are neither dead nor primitive, On the contrary,
they incorporate and express indigenous cultural and legal systems and these
gystems are full of liffe end in daily use in arezs, some of them extensive, of the
territory of the Stete. They have the close ethico~philosophical and cultural
support of the indigenous people, who regard them ss their own legal system in
accordance with whose rules they live their daily lives,
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{c) Socio=cultural and juridical difficulties

(i) Introductory remarks

82, Differences between indigenous and non-indigenous socio-cultural and
juridical systems create numerous problems for indigenous persons who become
involved in the administration of justice, as well as for tliose responesible for. .
administering justice. This is general to many branches of law but is
particularly serious as regards criminal law and procedure,

83. Cultural differences in the concept of crime, guilt and due process of the
law mean that many indigenous people accused of having committed an offence are
gentenced under conditions that differ from those of the non-indigencus persons
who share the socio-cultural and juridical criteria being applied.

84, All these circumstances, compounded further by the lack of communication
and mutual respect between the {usually) non-indigenous police and other law
enforcement officials and the indigenous populations in almost all countries
under whose Jurisdiction they llve, have frequently led bo victimization of
indigenous people,
85. As a result, in all countries where 1nd1gen0us populatlons live today, there .
are proportionately more indigenous than non-indigenous pecople in penal
institutions; which has begun to worry experts and Governments everywhere.

86. Finally, 1nd1genous populaulons also suffer everywhere from marned ignorance
of the law being applied to them and scarcity of qualified indigenous lawyers
and non~-indigenous lawyers with enough understanding of their difficulties.

87. This situation is worsened by the non~existence, failure to use or ignorance
of legal assistance services and is further compounded by the language barriers
which make it extremely cifficult for indigenous people to communicate with the
lawyer, prosecutor and Jjudge,

88, Some of the linguistic problems confronting indigenous people in the
administration of Jjustice have been discussed above. Problems of legal
assistance and preparation of indigenous people as lawyers will be discussed below.
The present . section will be devoted to discussing some of the main socio-cultural
and juridical problems as they are reflected in the informatioa available in

these reenects. S :

(11) PreSenLaulon of the information avallable

89, Reference must first be made to the observed fact that in all countries

where there are indigenous pcpulations the number of indigenous people in

penal establishments is very large, The number of indigenous prisoners is - =
disproportionately large and represents a higher percentage of the total

indigenous pOpulatlon than does the corresponding flgure for the non-indigenous
populaticn.  This’ ik partly the result of discrimination and unequal treatment,

as well as of the disparities between the juridical SJstems conoerned, whlch work ,
to the disadvantage of the indigenous populations. :
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90. Reference was wade to this phenomenon in a background paper prepared
recently with a very Lriefl account of basic information on JAusiralian Lboriginal
provlems today. Among the fundamenisl points made in this paper, there is one
listing the negative aspecis of the lustralian Government's relations with
Aboriginal people: R

"6, ., Disregaxrd for Aborisginal fus trallans' territorial securlty anof
rlght of self-determinaiion are at the root of a wide Tange of
contemporary human rights problems, includings ‘

n
L]

N "(iii) a disproncriicnate rate of criminal convictions and

incarcerations ~ in Western Australia, Aboriginal people are

twenty times more likely to be impriscned than whites" jﬁb
91. During his official visits Yo countries in connection with the present study,
the Special Rapporteur was invariably informed that, in their involvement in
court proceedings of various types, indigenous groups and persouns became ‘the
victims of a process they did not understand., Indigenous defendanus, almout
invariably withdrew, pleaded guilty, took the consequences stoically ...
often for something they did nov de, chat was not an offence at all, or, at
least, was not a serious offenca.

92. This accounts for the high incidence of involvement with the law-enforcement
services and the high imprisonment rates of indigenous populaticans. Scciety
at large has finally begun to take notice of this unfair 51tuatlon.

93. According to information furnished by the Govermment of Canada:

"In the northern areas and in prairie communities a disproportionate
number of court appearances involve unative people, usually on charges of
assault, disorderly conduct or prostitution. It is claimed by Indian
groups that the courts ani police officers exercise discrifmination in
law enforcement,

"

;_.r'.’_.-‘f . Lese . ) .
: ﬁThevdispr0porﬁionate nunber of Indian offenders and the belief on

the part of Indians that the police and courts work in a mannexr prejudicial"

to them, can be alleviated only when social and economic conditions lmprove

materially for the native peopls It is on this assumption tThat '

policy-makers and administrators are proceeding with the implementation
of expanded economic opportunity and self-government proposals in Canada." 40/

QQ/ Background paper, prepared by the Organization of Aboriginal Unlty,
the National Aboriginal Conference, the National Aboriginal and Islander Legal -
Service, the National Aboriginal and Islander Health Organization, the National =
Aboriginal and Islander Childrens Service and the Federation of Land Coun01ls.
Undated, mimeographed, A copy was received in March 1984,

40/ See a fuller text of the quotation in para. 229 below.
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94. The deernmeﬁt'aléo ste%es that: "the court worker nregram'1° seen as an
1mportant means of mercozrm6 these attitudes and of encouraglng'falr es er01se £
of the law.," 41/ S e

95. As already indicated, one of the factors contributing to the uispropertioﬁatef
number of indigenous people in penal institutions lies in the differences in
culturally based perceptions of guilt, due process, crime and gacl, e

96, The indigenous notion of crime, guilt, and due process differs considerably
from the meanings assigned to these terms by non-indigenous persouns in the
courts, . For example, a characteristic sense of shame leads indigenous persons
to plead guilty when accused of a crime even though they are not in fact guilty.
Systems of justice administered in the relevant countries everywhere are not
vet sufficiently developed to take account of these subtle differences.

97. Consequently, a large number of indigenous persons are sentenced to i
imprisonment, during which they are mzltreated by wardens and other inmates and
have little opportunity, if any at all, to take advantage of any rehabilitation
schemes, On the contrary, they are exposed to all kinds of discriminatory

and annoying treatment that cannot but have negative effects.

98, In this connection it should be mentioned that, during the Special
Rapporteur's official visit to New Zealand (June 1973), it was learned that

the Nga Tamatoa, a Maori Organization, had established a Legal. Defence Office
in Wellington. . Members of this organization assist Maoris who come to court
by advising them what 1nformatlon they ought to give and how to plead: - They
also try to obtain help, adv1ce and legal ald for Maorls who are.‘taken to gaol.

99. The Government has commented as_follows in this respect: -

"It is correct, as stated by the Special Rapporteur, that a:Maori - . =
organization of young people known as Nga Tamatoa gives some assistance ;- .-
to Maoris comlng before the court in Wellington. This organization
has recéived some financial assistance from Government sources. to ‘help -
meet the rent of an office they occupy. The Maori Affairs Department
also hag a Maori social worker with the special duty of assisting young
Maoris who are charged with offences in the courts in Wellington.

The Department also nrov1dew sLmllar serv1ce° in other large centres.'

100, The officlal behaviour of the pollce ‘and other law-enforcement officers

is very important. There is often a very bad relationship between the
indigenous population and non~indigenous police and law-enforcement officers

vho find it hard to understand indigenous people and sometimes have preconceived. -
ideas and prejudices about them., In such circumstances, the relationships

are difficult and conflict-ridden, and friction and confrontations are frequent

OCCUrTences,

101, A further result is that even persons of good will who w:sh to be helpful
cannot do as much as they would like, partly because of linguistic and
cultural differences. The view has been expressed that the problems might .
be eliminated or at least reduced if there were more indigenous pollce and

law enforcement officers. - S

41/ Ibid,



S/CN.A/3ub.2/1505 /21 /Add . T
page 32 '

102, This is the situation where, as ig the case in some indigenous reservations
in various covn+rzeb, all cx moet of the police are now indigenous, In cases
where non—lndlgenous police are still dealing with the problems of the indigenous -
population, the advantages of recrultlng indigenous officers should be ‘
con51derea"

103. Because of these considex rations, the recruitment of indigenous people has
been advocated in some countries in which all or most police and law-enforcement -
officers are non-indigenous. Young indigenous people are being encouraged to
join the police force and other law enforcement agencies with a view to
increasing indigenous representation. This might result initially in better
understanding between indigenous and non-indigénous officers and subseouently
lead to a better attitude on the part of the integrated force to indigenous ::
segments of the vopulation. Information is available concerning efforts’ along
these lines, although there is no confirmation of how they have worked out in:
practice,

104, Canada and the United States of fAmexrica have begun to tackle this Very
important problem,

105, Among the different projects and programmes now in operation or planned . -
for the near future, mention should be made here of the following:

(a) Indigenous Court Workers

In accordance with thls ‘programme, indigenous persons are engaged to assist
indigenous defendants in criminal proceedings. In many provinces (Canada) and
states (United States), court workers programmes are curréntly reported to be
in operation, It is further reported that similar programmes will be
established shortly in others. It seems that one of the immediate results of
these programmes hau been a s1gn1flcant reduction of 1ncarceratlon of indigenous
persons.

(b) Inalgenous police officers, penitentiary personnel and parole and
probation officers : ;

Arrangements are being made to make the posts of police officer,
penitentiary. personnel and parole and probation officer more accessible to
qualified indigenous persons. These Projects consist of liberalizing the
relevant legal requirements and of placing indigenous persons on parole
boards. o o

(c) Indigénéus.léwyers

Programmes and schemes to encourage indigenous students to enter the legal
profession, some of which are already in operation, seek to provide funds for
scholarships coupled with pre-legal training programmes, so that indigenous
students have the necessary elements of knowledge to take advantage,
effectlvely of the legal ftraining they will be receiving, An excellent
example of this type of activity is the above mentioned -programme copducted
at the Legal Ceniter that is part of the New Mexico University Law School.
Another on-~going programme is operating in the Canadian Province of
Saskatchewan, as part of the activities of the Law School of the University
of that province.

106, All these programmes are based on the realization that indigenous people
require more assistance than is now aveilable to them in this field, All
current programmes and plans are, however, basically aimed at helplng the
native person after he or she is in conflict with the law.
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lO? The need 1s felt to institute programmes, projects snd . wlang toitake the
necessary stéps before this havpenss Preyepﬁlve action is now considered
very imporiant.

108. Legal information progrsmmes, Since it has beccome increasingly clear that
the basic misunGerstanding of the legal processes is at the root of many cases
of indigencu. peoples' couflicts with the law, law information programmes are
being.planned,basically endeavouring to bring information on the law to
indigenous -persens before they have had any: conflicts with the law enforcement:’
syst,emé,_, e o ) i S il : o

(R}

109, xmong the . programmes: Jncluded\ln.legal 1nformatlon progects the follow1ng
should be mentioned: RIS T T e ,

: Meetingsa%etweenfmemberchfAwhe Judiciary and uhe police. and indigendus i
people. Gatherings of different kinds are being envisaged between law
enforcement personnel and members of the judiciary and indigenous people to
discuss problems. of common concern. : Seminars with the active participation

of indigenous :lieaders are now being planned. - Obviously:the aim here imihoissi -’
close the cultural gap between indigenous and non-indigenois peoples and systems.

Legal educstion component. Inifiatives have :been-itaken to include:legal
education components specifically designed for school children in formal
education schemes, Corresponding efforts wild: be made with wegard:to:youth: .
as well as adults through -all: effective means.: i The:aim:oft. this-type ofinw: e
programme: i to have well: -informed people who,’ on the: bas1s of bhis 1nformatlon, ge
wild:evoid unnecessary enuanglementa w1ththe‘lww. : : : i

Paralegal pe“sonneM t@ be kept up . to date on legal reforms and developments;
Seminars would be orgeniwzed -in which paralegel personnel would receive -intensive .
courses pe*iof*cally to keep them up to dete with law reform and developments
in the legal field so that they will be better equipped to transmit this
¢q1nformatlon to indigenous..peoples and assist them in preventlve efforts, - Pilot.
projects were said to be -currently almost -operative., . Ca

110. When rendering court decisiouns, efforts are also being made: to create
conditions under which the mores of the mnative people are duly taken into .
accouns, so-that sentencing makes more sense to indigenous people and society
at large. : :

111. See also the information provided by the Government of Canada and other
sources in relation to Native Court Workers in Canada in paragraph 229, below,

(LJL) Some obsexvaticun in iz woeard

119 I+t is evident that consultation with and partlclpatlon of indigenous:
communities is essential in any successful approach to these complicated and
complex matters.

113, Indigenous presence in the police, in other law enforcement agencies and
in the legal prmfes jion seems essential in all countries, in order %o
incorporabte secio-cultural and juridicel: traditions.and institutions in these
important activities of the State.

114, More and more would need to be done in this area in order to bring about
at least a real and discernible improvement on present day conditions which
are far from ideal,
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5. . Equal protection from arbitrary arrest, detention and exile, as well as
' from ¢ruel and inhuman treatment

(a) Introductory remarks

115. In all legislative systems there are provisions in the Constitution or other
fundamental laws designed to protect essential rights and freedoms.that may be.
affected by the ‘absence of the. necessary Judicial proceedings or: because -these
principles and rules have been abused or wrongly implemented in. practice in the
courts.” Thus, in all countries on which there is information on these aspects,
there are provisions stipulating in very similar terms that no person shall be
deprived of life, ‘liberty or security, .except in accordance with the laws. .Other
provisions oontain an explicit recognition of the right to freedom from arbitrary
arrest, detention and exile and of the principle of nullum crimen, nulla poena sine
lege penale. The right to be considered -innocent until proven guilty establishes
the burden of- the proof- on the ‘part of. the prosecution.;,'

116. Most systems also establish in express terms the prohibition of cruel and
inhuman treatment and torture, especially during detention or imprisonment, and
sanction the guilty officials in a.particularly strict manner.

(b) Presentation of the information available

117. The information available on certain countries contains governmental or non-:.
governmental statements on the existence of certain constitutional or legal s
provisions (the texts of some of which are included) according to which the.right .
to security of person and protection by the State against any violence or bodily : .
harm, whether inflicted by government officials or by any individual group or
institution is guaranteed. 42/ In some of this information there are

1ndgoations of problems which have arisen in the implementation.of these

provisions. . _2/

118.  The statements concerning some countries contain no explicit reference to the
indigenous populations and are quoted in the following -paragraphs, -

119. The Government of Bangladesh refers to provisions in the Bangladesh
Constitution which .stipulate that all citizens are equal before. the law and are
entitled. to equal protection of law (art. 27); . that, to enjoy: the protection of .
the law, and to be treated in accordance with 1aw, and only in accordance w1th

law, is the inalienable right of every citizen, wherever he may be, and of every
other person for the time being within. Bangladesh, and in particular no action
detrimental to the life, 1iberty, body, reputation. of property of any person shall.
be taken except in accordance with law (art. 31) and.that no person shall be
deprived of life or personal liberty save in accordance with law (art. 32)..
According to information received from the Government, constitutional provisions in
this respect. are strictly adhered:to and no discrimination is practised against any
group or individual. . - .

5_/ E.g., Australia, Bangladesh, Canada, Norway, Paraguay, the Philippines and
Sweden.

43/ As in Paraguay.

R
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120. The Government of Sweden has stated that in that country, a foreigner and a
person belonging to an ethnic, linguistic and religious minority have the same
protection of their person and property and in all PSSentlal respects Lhe same
rizhts and freedoms as other inhabltants. :

121. The GovernMent of tne PhlllppinPS has stated that:

"The Comstitution also deals with the questlon of se curlty of person
{art.III, sec.l (19)) by prohibiting cruel and unusual punishment."

122. As already stated in paragraph 15, the Ncrwegian Governnent has reported that:
"Norwegian legislation contains no specific regulations concerning equality before
the law without distinction as to race or orlgln." .

123. The Government has added that several rlahts fall under these provisions,

the right to security.of person and protection by the State against violence or
bodily harm, whether. infllcted by Government offlclals or by any indlvidual, group
or ingstitution. P _

124. As stated in paravraph 17, the Government of Canada raporus that no specific

measures have been 9naot9d by legislative authorities in these areas, since the

Pntlre intent of the Bill of Rights and Human Rights Acts is to ensure equal
treatment in such matters as ... securlty of person. The Government adds that:

"The Bill of Rights expressly prohlblts any law of Canada being so
applied that it imposes 'arbitrary detention, imprisonment or exile' or
Wcruel or unusual treatment or puniShment'"

125. The Government of Australla has stated' IEBRR Y

"The Racial Dlscrlmlnatlon Act prov1dpq for the right to equality
before the law. 1In addition, the Human Rights Act gives effect in Australia
to the Internatlonal Covenant on Civil-and Political Rights, has provisions
relating to speedy trlal preuumptlon of innocence, public trial, fair trial
and post trial procedures. Everyone is entitled to those procedures without
distinction of any kind, such as race, colour, sex, language, religion,
political or other Opinlon natlonal or racial origin, property, birth or
other status ...".

126. The Government has further stated:

"411 the Australian States and Territories have offences in their
criminal legislation relatiny Lo assault and battery. Those provisions
apply to all persons, w1thout distinctions based on race or colour.
Furthérmore, the prerogatlve writ %nown as habeas corpus, applies in
Australia. This writ commands ‘that the person holding another in custody
is required to produce or 'have the body'® of that person before the Court.
In addition *Q these brotections of the-criminal law , there is the civil
action of trespass, including assault,. battery and false imprisonment.

A person who can establish trespass is entitled to recover damages from
the defendant®.




E/CN. 4/bub 2/1983/21/Add.7
page 26

127. The information concerning Paraguay includes a reference to instructions

by the Minister of the Interior setting standards of conduct for persons dealing

wzth the Cuavakl Indians, with regard in particular to respect for -their 1life and
DHROSRE Rob S I An author cites the text of the instructions az follows: '

"13.VI 57: Order No. 301 of the Ministry of the Interior, containihg
instructions to the authorities to prevent the killing, maltreatment or
abcuction of the Guayaki." 44/

128. The Anti-Slavery Society reports:

"Two ethnic groups, the Ayoreo in the Chaco close to Bolivia and the
iché in Eastern Paraguay, seem to be in a specially precarious situation
with regard to their fundamental'rights to security and protect ionj )

"AYOREO: 1In 1972 ... there were Paraguayan press reports about white

setilers going out with their arms to 'take revenge’ on the Ayoreo. On

29 June 1972, Bishop Marlcevich of the Roman Catholic Episcopal Conference
condemned the "real persecution' directed against the Ayoreo and cited one
recent example, when more than ten were killed and others captured. In
May 1975, in a book edited by the Marandd project, ‘the systematic
genccide by the skin hunters of the Chaco against the Ayoreo Indians' is
condemned, and it is added that the Indigenous Affairs Department has done
nothing against it. Mr. John Renshaw, who stayed in Paraguay from JuTy

£o September 1975, wrltes of "killings committed by Paraguayans’

”ACFﬁ The aotu of v1olenoe committed against this ethnic group are

documented in the publlcatlons° "The Aché Indians - Genocide in Paraguay ',
fﬂcgg Document No. 11, Copenhagen, 1973: The Aché - genocide continues

in Paraguay ', IWGIA Doc. No. 17, Copenhaﬂen 1974 These documentations
cover the period until May 1974. . S

: From 5 to 7 August 1974, a group of perhaps. 80.:Aché is said to have
Leen. transported by, force and agalnst their will: ﬁrem Arroyo Guasd (40 km .
nerth-west of . Curuguaty) to the’ reservation Colanta- Na01onal Guayak:, on a';
rmititary truck Some of thén fled bask:to ‘thein-old place 1nfSeptemb9r.n o
This was: uonfirmpd to me by letters from  Raraguiy written. by ,f_ f
Mr. AnastaSLus Kohmann 9 September 1974, ~and. by M. Mlguel Chase Sardl,
21 October 1974 These are recent proofs of” v1olat10n of human rights.

In the same letter, Mr. Kohmann states that Mr. Pereira, a well known
mashunter, "has organized new captures ... It is not impossible that
Pereira has 180 or more Aché",

T

"The British reporter Mr. Norman Lewis describes in the Latin American
review Visidn of 28 February 1975; how:he interviewed a Protestant
rissionary living at the Aché résérvation Colonia Nacional Guayak{, who told
him that people of the peservabion 'had recently hunted for Indians ...
Later on, we found further evidenéde thdt the manhunting continues with all
force: a woman injured by a Bullet when she was brought to the camp, and
at her side a terrified child”. ‘The photograph of this scene was published
by the. Sunday Times of London, 26 January 1975. Other ethnic groups are

s

44/ Ramén César Bejarano, "Solucionemos el problema indigena: proteccidn
de sus derechos®, Diario ABC colour magazine, 26 May 1974. )
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also victims of infringements against their basic human rights, although the
available information is but sparse and usually.enly arrives after a certain
. .delay. According to the anthropologist Chase Sardi, 1972, the. Tomarxa in
the Chaco are defending themselves against 'wrongs committed by the. hunters',
referring to attacks and killings. As for the Eenthlit (also called Lengua),
Chase Sardi relates: " 'The great majority of cattle ranchers do not allow
Indians even to eross their lands,. threatening to kill them if they do.
We have seen.scars of bullet wounds in many (Eenthlit) men who had followed
game onto forbidden land without realizing it ... To kill an Indian is
not considered a crime ... And when the armed guard expeditions pass
through the zone ... they (the Eenthlit) must give their women to the
soldiers if they do not want to lose their own and their families' lives'’

:#There are many hints of a very widespread ‘individual violence against
~JIndians. - One example is confirmed by Mr. Albert Rieger, a German who visited
the rel;glous mission of San  Leonardo at Laguna Escalante in fhe Chaco. .
. reglon::A Nivaklé Indian who had -imbibed liquor, protested in a. loud voice,
against . the Indian -situation, 20 May 1974. He -was therefore violently. beaten
~.hy a missionary, and:finally. baund,-to a poles ; When Mrs Rieger protested
-¢-Aagainst this medieval. treatmpnt, a collaborator of the mission -answered him
by: letter: 'If here in Esca;ante a noisy drunkard is' fetbtered to a pole,
thie is certainly much more agreeable for the person- in.-question, given the
healthy .and: fresh air we have here, than to be sitting in.a badly: smelling
prison cell'. I cite this .common case as an example of the .everyday..
atmosphere in relations with the indigenous population. = T

“"Another example, which took place in 1968, but never published, is the

forced displacement of some 550 Emok (also called Toba). Accused of being
_cattle thieves (it turned out later that this was tmie only of a few

isolated individuals),  they were .put on cattle lorries belonging to the
~/Army, by order of the Indigenous.Affairs Department,:teo' be moved more than

300 km to the east, into a region.completely alien to them. The forced

transport was stopped by a missionary who convinced the military that they

should let the Indians free, butithe latter have never been allowed to return

to their ancestral areas." 45/

129. As.an example of unfortunate events: that have happened in many parts of the
world at different times, and without the intention of . singling out the country
concerned, the following quotations relating to Colombia in the 1950s will be
clear and explicit:

"The spread of [Indian] massacres is justified by the killers on grounds
of the 'irrationality' of the Indlans and the need to 'put a stop to what we
regard as a plague'. This criterion’illows them to admit - as happened over
the massagre of Cuivas in:1968 - to the murder. of as: many- as 40 “iprational’
human beings in order to prevent or to punishiagtual or possible.damage to
private property, which is guaranteed by the National Constitution'. ié/

45/ Information provided on 3 September 1976.

46/ World Council of Churches, The Situation of the Indian in South America
(GeneVa, World Council of Churches, 1972), pp. 61-65.
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"There is, unfortunately, no easy way of preventlnb ‘es {massacres]
from occurring unless there is sdmeone working with the Indians in the
field. When. it is oilor: Government officials who are doing the shooting
then effective action can usually be taken with adverse publicity:; but

when it is the local ‘colonos’ who use guns and knives in the frequent
.bar“brawls, then publicity can have little effect. Its only use is to
.force the authorities into bringing the criminals to trial, finding them
iguilty and giving them some punishment - this is no solutxon, but 1t
;may make the whites think twice before they start shooting agaln.

"We assume and hope that the Colombian authorities are taking the
necessary steps to bring the culprits to trial.” 47/

"Last year the Comité de Defensa del Indic in Bogota published
En Defensa de mi Raza by Manuel Quintin Lame. Quintin Lame, who‘was‘born
in the Cauca valley in 1883 of a fairly rich indigerious family with“a
long and noble lineage, devoted much of‘his life 'to political action among
the :indizenous peoples from the moment “in 1910 ‘Wher he was elected
:{on. his own evidence) 'Chief', Represeriative dnd: Gerieral Deféndeér of the
‘indigenous ‘councils of Pitayo, Jambalo, Toribio, Purice, Poblazon, Cajlblo
~and Pandiguando. -He died in 1967 :and his book, written in self—tauuht
:8panishy:ids «clear indication of the sensge of racial pride still in the
indigenous. peoples: ofi the Colombian Andtes.  Quintin Lame suffered more
than three years:in:prison as a result of his agitation but was able to
sustain a racial ‘pride that had survived several centuries of foreign
domination.

"His labours:, combined with those of Bonilla, Reiéhel-Dolmatoff and
others, succeeded™in changing the climate of opinion in Colombia in favour
of more humane attitudes towards the Indians, 30 that in 1972 - for the
first time in Colombian history =- a group of white farmers at Villavicencio
were put on trial for the murder of a number of “aborigines. They were
acquitted, on the grounds that they did not know they were doing wrong
because they thought Indians ware not human. ‘But a retrial has been
ordered.” 43/ ‘

(Paras. 47, 48 and 49 of the Summary relating to Colombla, prepared 1n conneotion
with the uupport of the present study.)

47/ News from Surv1va1 Intprnational London October 1974, No. 8, p 42

48/ H. OVShaughnessy What Future for the Amerindians of South Amerlca?
(London Minority Rights Croup, 1973), p.3.
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130. Again as an example and without the intention of singling out the country
concerned, it may be mentioned here that in Guatemala several killings of
indigenous people have been reported, for example in Panzds (1978), in the
Spanish Embassy (1979) and insistent reports in receént times concerning the
north-western part of the country, in the context of the counter-insturgency
operations of the armed forces (see paras. 29-30 of the Summary of information
relating to Guatemala, prepared in connection with and support of the present
study, as well as reports of the Working ‘Group on Indigenous Populations on
its first and second sessions contained in documents E/CN.4/Sub.2/1982/33

and E/CN.4/Sub.2/AC.4/1982/R.1 and E/CN.4/Sub;2/l983/22, respectively).

(c) Some observations in this regard

131. It is. ev1dent that these are very important rights and freedoms ‘that shouldj'ﬂ
be fully -guaranteed to indigenous populations 1n the same manner as to other' o
segments of the population. e B
132. In several parts of this study 49/ mentlon has been made of instances in

which these rights and freedoms have not been observed in their entirety and
isolated cases: or situations in which no respect has been shown for them B
at all. 50/ , : S

13%...The courts of law have unfortunately not always been beyond reproach Sl/
However ‘the -best guarantees in domestic jurisdiction lie in ‘an independent ﬁnd
impartial Judiciary bent on applying the law without distinctions to dlfferent .
sectors of society irrespective of whether the opinions and lawful activities of X
persons or groups are liked or disliked by the other branches of government. . e
All legal recourse procedures should be mobilized and used to guarantee to -
indigenous communities, organizations:and persons, as well as to other sectors

of: society, the geﬁulne effectlveness of these 1mportant rlghts and freedoms.

134. Of course, the activities developed by the lndlgenous populations themselves
in defence-of their rights and freedoms are most important. To that end;,
indigenous- communities, organizations and persons need’the aSSistance of eXperts
in the law and its enforcement. Clear knowledge of the law and the fullest use
of the legal assistance facilities and services available are essential.
Appearing-in court is costly and expensive. Legal asSistance should b&’ avallable
to indigenous: populations for these and other lawful" purposes, in accordance’ “L
with their needs. The next section of this chapter deals‘with the informatlon

" available on legal assistance schemes and programmes and thelr availabillty in~

practice to indigenous populations.

49/ See paras. 42-46 and 128 130 above.
";;;SO/ See paras. 128-130 above.
IHQL/ See para. 129 above.
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C. Legal Assistance

1. Introductory remarka'
135. There is increasing recocnition in all systems “of the nec9551ty of providing
legal assistance for people éharged with: offences, aS well -ag. those who have -
contentious, 731 O ‘dommercial {fg¥les ‘to bringrbefore .the, cqurts, who wish to e
chalienge; agts. and decisions of the ‘ddministrative. authority on. other publie
aataorities .or officials. . This need is underlined by the mujtiplicity of aetions,
procedures. and romedief which are theoretlcally availableyx RN

136. Large sectors o; the population are affected in various ways, but the impacts
is particularly serious in the case of indigenous communities, organizations and
individuals, One very real problem is ignorance of the:1aw, despite the legal
fiction that laws that have been duly promulgated and published are known to the
public. Another .problem is.lack of eeconomic and financial resources to pay the
costs of legal aetion. .The State has. reserved the jurisdictional function to. -:. . .
itself and issues involving opposing interests must be taken to the State=- ST
established courts since the dispute can only be settled by a judicial deoision,
except Lm cases: where uhere is recourse to arbitration. iE

137. One problem principallywof concern to indigenous people is that there are
few if any lawyers whose ianguage and culture are those of the indigenous
population and who are thus able, as explained earlier, fully to understand
indigenous clients. JIndigenous people must-therefore make use of the lawyers who
are available@ﬁgﬁhese lawyers' professional; services have te be paid-for and in..
very many cases indigenous people do not have enough money.to:do so.;.Lowpincom
memoers of the: non-indigengus population are similarly affected in the; market

.....

burdened by the addi,icnal disadvantages of 1anguage and cultural differenoe§4_ ;;ﬁ
suffered by-indigeneus:people.. In the circumstances, ways and means wilijhayegxpi;nf
be found of making the necessary legal services available to everyone since. persons:.
vrthout the means to pay will otherwise be unable to obtain proper legal counsel.

,8. In recognition of these facts, schemes for free or inexpensive legal aid
have been introduged- throughout the world and States reduce or grant exemptiona

from judicial feeu apnd other costs incidental to legal proceedings. -

139, -Before co naidering the legal aid services actually available to indigenous
people, 1t may be;useful and indeed necessary to offer-a brief. account of: the. efforts
being made to . solve these problems by means;of programmes and schemes. for the .
population in general. - This general 1nformataon will ‘Tocus: éttention on hhe .
specific problems of concérn to this study which Are examined later, :d%; should

be noted that the object is now to examine legal aid per se) but to consider some
important aspects in the light of the information available for this study.

2. Recognition of the need for legal assistance

140. It should be pointed out from the outset that the imoortance of'having adequate
legal assistance regardless of the expense involved has been recognized in- explicit
terms by the General Assembly of the United Nations. :
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141. Indeed, during its twenty-third session, the General Assembly adopted C
resolution 2449 (XXIII) on legal aid on 19 December 1968. 1In the fourth preambular:
paragraph of the resolution, the General Assembly expressed its belief  “that there.-
are cases where the individual's recourse to competent tribunals to which: he has:a:-
right:of access is denied or hindered because of: the lack of financial resourced:to.
bear the expenses involved"; In paragraph 1 of the resoiution the General Assembly‘

"Recommends Member States'

(a) To guarantee the progressive development of comprehensive systems
of legal aid to those who need it in order to protect their human rights and
fundamental freedoms; , ,

“ (b) ' To. devise standards for granting, in appropriate cases, legal or |
‘professional ass1stance,-.-.' 2o .

(c) To consider ways and means of defraying the expenses 1nvolved in
providing such comprehensive legal aid systems, : foe

(d) To cons1der taking all possible steps -to simplify legal- procedures
s8¢ . as:toé reduce the burdens on the. financial andAOther resources: of indiv;duals
g who seek. 1egal redress, . : - . . ik
. . _ . L
(e) To encourage co—operation among appropriate bodles making available«
ompetent legal a551stance to those who need it".

1424, It will be noted that although the General Assembly was aware of the "expenses
involved in providing such comprehensive legal aid systems" it considered action .. ;
necessary in all parts of the world and recommended "a progressive development™"

of. such systems. - S :

~'3.: Scope and content of legal assistance

(a): Introductory remarks

143. It is a well-known fact that in all countries, there are today schemes of

one sort or another for legal:assistance.which are oriented towards servicing

those who need such assistance. It is impossible, however, to say anything in
‘concrete terms about: several. of the countries covered by:the present study, since ::
there is either no -information at all or it is only. very. fragmentary and
1nsuff1cient on the application of legal aid schemes to indigenous people.

144. There is no information whatsoever on any aspect of legal assistance as. 1t
applies to indigenous populations in several countries._52/ oo

145. For several other countries there- is no information on. any legal assistance o
programmes which may have. been set up':to serve indigenous populations in particular
but only on general-legal assistance schemes.for all the population alike. 53/
Regarding some of these countries reference is only made to the relevant legal
provisions concerning free legal assistance and the absence of judicial costs for. ..
persons not present in court or indigent litigants in ciwvil proceedings and for
accused persons in criminal proceedings. 54/

52/ Colombia, Denmark (Greenland), France (Guyane),: Guyana,: Indonesia, Japan,
Lao People s Democratic Republic, Malaysia, Pakistan, Panama and Venezuela.

53/ Argentina, Bangladesh, Bolivia Costa Rica, El Salvador, Honduras, India,
Nicaragua, Norway, Paraguay, Peru, SwedenAand‘the UnitedVStates'of Ameprica. . -

54/ For example, in Argentina, Bolivia and Paraguay.
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146. In an'effbrt'tc solve some of the problems cteated by-:the need to pay the
lawyer’s fees; Eourt charges and the cost of other legal formalities, provisions ' = -
have been’ 1h%roduced in many countries exempting (partially, temporarily or
completely) accused persons or persons involved in civil actions who can prove -
insufficiency of" financial means from court charges. In virtually all countries,
arrangements of some sort are made to provide counsel for persons involved:in :-
judicial (especially criminal) proceedings, who cannot afford to pay for counsel
themselves or who cannot pay the full fees charged. SRR

(b) 'éourt charges and other costs and exemption therefrom

(1) Court charges and other costs

147. Court charges and formalities entailing ‘expenditure are usually involved in
bringing a civil action, in appealing against the judgement of a court in a civil
case and in enforcing constitutional guarantees concerning a fair hearing. ChargesSS/
for civil actions or appeals offen’ increase with the vadlue of the ‘claim in dispute,=
and the charges for civil appeals may be higher than those charged-at first
inastance. 56/ In some countries of Latin America, there are no court charges as
such, but 11tigants in eivil ac%ions ‘must, in taking certain: steps, use stamped
paper, thé cost of which’ incréases in proportion to the value of the matter in
dispute. In several of the countries where the use of stamped paper is compulsory
in civil actions, court charges also apply. Some of the requirements and expenses
in question are to be met before embarking on prooeedings.zf“-*

148. In some systems, a private person may initiate prosecution in certain
specified cases. In order to initiate: prosecution this private person may have to
incur” certain expenses.

149. According to Finnish law, a private person may initiate criminal proceedings.
If the crime in question is of such a nature that only the person whose right has
been violated has the initidting power, there is a similar -stamp tax and fee as

in civil cases. 57/ This is also the procedure in other criminal cases of a
special character if the public prosecutor has not exercised his powér to initiate
the proceedings or has not intervened therein.

(ii) Exemption from court charges ln criminal proceedings S

150. In criminal cases, there are in’ general no’court charges but such- charge3f~
may be levied when a convicted person appeals or when & private ‘person initiates
criminal proceedings. In many countries, however, no: eharges ‘arise in thé-cdde”
of an appeal. 58/ They may be waived in criminal proceedings if the private
initiator proves he cannot afford them. 59/ In some céuntries He must submit ¥o -
the court a certificate signed by a justice of the peace attesting to His inabilityss
to pay the expenses entailed, and in Finland he must show that he cannot pay the
costs of proceedings without relinquishing funds necessary for his owWn mairitenance ™!
or for his maintenance liabilities. In many other countries), ‘the’ individual: filing“

Y

55/ As in Denmark, India, Norway and Pakistan.
56/ As in France.

\J1

T/ The same is true in Chile, Nicaragua and Venezuela.

U'II\B
\O

8/ As in Malaysia, Philippines, United States.

/ As in Finland, France and Sweden.
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(iii) Exemption from court charges in civil proéee&ings:

151. In civil cases (including appeals), parties may in most countries be exempt’

from court fees, partially completely, or temporarily, if they can prove insufficiency
of means; there is often a further requirement of evidence that the party has a
reasonable prospect of’ success in litigation, or that the latter is of significancé. -
Thus, in ‘Sweden, any person who lacks the means to cover the costs of legal '
proceedings before a court or who, after having paid these costs, would lack the
necessary means for his own support or for the fulfilment of his maintenance
obligations, is ~ upon application - granted ‘free litigation by the court. If the
court finds that it would be of little importance for the applicant to have his case
tried, he w*ll however, not be granted free litigation.

152. In Norway no court fees are chargeable in the case of disputes between landlord
and lessee concerning rented houses, flats, or premises, paternity cases or actions

brought. by an employee against his employer, ‘provided the case has a connection with
the employment relationshlp. :

(iv) Exemption from court charges in administrative and other proceedings A

153, It would appear that the same rules discussed for civil proceedlngs would
apply, mutatis mutandis, to administrative and other proceedings.
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{(¢) Lawyer's fees and exemption therefrom §

. (i) Lawyer's fees

' 154. The nsed to pay awyﬁv’s_Pe“s prcvunts many pu'
prgtégpiqg~uhelr rlghts oyfor_ fhe civil® courts ofa
prevents many:alccused parsons from d&Fending themb»iv*s properly. Constitutional
and otha ’provlolons which contaln gu' nteés’ concernlng a fair hearing lose

effa ctlvune s if an’ 1nd1V1dunl is prevénted by f;nanciwl factors from going to
court to avail hims 21F of thoge @uaranteCD. o

ons or communities from
finistrative tribunals and

155. Yhere no statutor ry or ohher llmltﬂtloﬁ has )Len established on the fees
which may be chargaed for various types of legal’ sbrv10ﬂs, these proolems are
avgravatgd fh;o may force certain litigants to secttle for the advice and
services of’ couns;l,of‘a lbsé”r'competﬂnCQ orfevmn put lltlgdtloﬁabéyond their
reach entlwely. U o whether thay will‘¥e dble to mEet thé

eventual cost of'a“leval actlon‘oft‘('prbvgnts ‘poor” pergons from anorc1no their

rights or compels them %o accept a compromise which may not be just.

156. Tt has -been statod that-tha biedsiive fees sométilies charged by Vauwyers is
one of the main defects of cortaln systeas where lawyers’ fees are not regvlated

by the Government, except in cases’ rfbéfbé;‘ﬁhé“SuoremQ Cogp@}'é

by

157. Another aspect that aggravates these difficulties and problems is a system
prevailing in a few countries whereby one category of lawyers has a monopoly of
advocacy bzfore the higher courts and their professional services may be engaged
by the individual only through a second category of lawyers.

158. Thus, if a case is to be heard in the higher courts this may call for the
payment of fees to lawyers of both types. Vhen a case has already been conducted
in the lower courts by a lawyer of the first category in order to conduct an appeal
the cost may becoms particularly high. For example in most civil cases, a
barrigter must be instructed by a solicitor and may not deal directly with the
client, while solicitors may not appear in the high court l/

159. Cases involving money in quantities exceeding a certain amount must go to
the high court, unless both parties agree to resort to the county court (in
which a solicitor could plead).

50/ Statement by the parbicipant from India at the 1959 United Nations
Seminar on judicial and other remedies against the illegal exercise or ahuse of
administrative authority, Peradeniya (Kandy), Sri Lanka, Report of the Seminar
(ST/TAO/HR/4), p.45.

61/ As for instance in New Zealand.
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(ii) Regulation of lawvers’ fees and other arrangements relating to such fees

150. The very uncertainty of the cost of a legal action offten prevents poor persons
from enforcing thelr righta. Apart from any guestion of gxgmgt;ou,;rom'COurt
chargea of indigent persons, the court charzes for the various types of civil. -
action are in general fixcd by law. The *reatest caugsof uncertainty rogarding
the cost of bringing an action is the need to pay lawvers' fees. This is
aggravated where the lawyers’ fees are not regulated by the Government 6“/

or where the possibility exists that a client might have to pay barristers and
solicitors in a given case. 63/

1561. In some countries, certain rules regulate the determination of the
lawyeris fees, aven Lf only in the absence of an agrezement between lawyer and
client. : '

162. In one country, lawyars® Fees for professional scrv‘ca% renderad sre
basically Zo be fresly agread upen between client and lawycer. In the absence
of an agreement or in case of disnute, the fees zarce to be 1 sternined by the
courts in conformity with the statutory official u?PlnPS of lawyers? foes.

he Bar Association may be called upon by thoe interested parties to make a
fair eatimate of the foes to be pald in specific cases. égi

165, Although rot legal in some countries, in others lawyers wmay accept cases
oint a contingancy basis; this system operates to assist persons who might
otherwisc not be able to 1lu-b1tua The feo paid depends on the result-of -
the casc. o“/ '

(iii) Logal assistance in eriminal proceedings

164. Apart from the non-axistence or nossible waiver .of court charges in
connection with oriminal proceedinga, many countries provide the accused with
counsel free of charge. The manner in.which such 1crt1 aid is ﬁlvon and it
acope vary cons*dcrably from country to country. S .~.3 

62/ iSae parza. 154, abova.

63/ See paras. 155-157, above.

64/ Guatem mala. A similar system exists in Denmark.
&5/ As in the United States.
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155. Arrangements made for legel aid in oriminal cases €211 into three wain
types. 66/ 67/ more than one of which often appear in ths same country:

165. First type of drrangement. Degignation by the court of’specific lawyers,
who are not in the Government service, to act in specific cases. Criminal
courts may grant free lzgal assistance to an accused person appaearing before

it, if it appears to the court that his means are insufficient %o «nable him Lo
obtain the servicss of counsel at his own expense, and it is desirable in the
interésts of justice that he should have frae legal aid ©o prepare and conduct
his dufence. 68/ ‘ '

167. The accuscd may choose a lawyer from the pancl of those willing to ac+ in
legally aided caszs. Whera free legal aid has been practed, the fees of counssl
and other costs incurred in the conduct of the defunce, are paid out of public
funds. An accused person whether in custody or not may apply for legal ald

by latter. The accusbd may also apply to bhe magistrate on being brought
before him,

§§/ The three groups here discussed were established in Mr. M.A. Abu Rannat's
Study of Equality in th- Administration of Justice,(United &nulona Publication
Sales No. E.71.XIV.3), p. 146, ' :

67/ The methoda of furnishing counsel provided by the State have been
describzd as follows by a schelar:

"Counsel may be sclected {a) by the court, with the sclection at its -
discretion, and the appOlnment often going to 2 lawyer who happens to ba in the
courtroom when the need arises:; or (b) bv the court, from a list of attorneys
who may be volu ILCmrb or from a list which includes all members of the local bhar
who are than selected dn turn or from 2 list compiled by the courts in consultation
with th:s Pras d nt of the Bar Asscciation or from a panel established
1ndcpenduntly by a professional organization; or {(¢) the seliction of counsel
may be delegated to a professional body such as a bar agsociation; or (d) the
defence may be cenbrusted to a State-maintained judicial asgsishance service or a
"public defender’ who serves az a full-time clected or appointed State-=paid
defunce counsel; or (@) the defence may be provided by an organization which
is politically indapendent of the Stats and supporitaed by private contributions
or charities. Counsel appointed by the court under paragraphs (a) or (b) above
may or may not be paid by the State {or thelr work.,'  Workinz Paper E proepared
by Mr. Calab Foote for the United Nations Seminar on the Protaciion of
Human Rights in Criminal Law and Procedure, Manila, Fobruary-Mareh, 1958, p.80.

§§/ Designation of counsel by the court is 2lso epplied in, for instance:
Brazll, Canada, Chile, Colombia, Denmark (fues are fixed by thu Lribunal and
paid by the¢ State), Beuador, El Sclvador, Finland (fees are paid from public
funds), Guatomala, Iﬁd*( (in capital cascs), Japan, th: Lao Poople's
Democratic Republic, Malaysia {(limited to capital offences), New Zealand, Nicaragua
Pakistan (capital offe ca only), the Philippines, Swed:n (foe is paid from
publie funds), the Unlu :¢ States and Venezucls. - :



168. The magistrate or judge may also offer the accused legal aid without )
application. The preference of the actcused as to choice of lawyer is followed
where possible.:69/ '

152, In France, the presence of a counsel for the defence is mandatory once

the accused has requested it. Tae off'icial appointment of a lawyer is made by
the ?étonnier of the Order of Avocats or by the President of the Court. The
lawyer so appointed to serve in the case is not entitled to payment from his
client. : ) :

170. Second type of arrangement. Services provided by bar associationsg, law
societies, legal aid societies, trade unions, or other bodies,with or without
financial aid by the Government and without any designation by the courts or
the Government of specific lawvers to serve in specific casss. 19/ '

171. In Chile, there are Consultorios juridicos gratuitos para pobres (Free

legal advice bureaux for the poor), established and maintained throughout the
country by the Bar Association. Qualified lawyers are employed on a full

time basis by the Bar Association for these Consultorits and law students who
have completed their studies in law school are required by statute to serve a
term of several months in one of these Consultorios before they can receive their
degrees.

172. In Guatemala, the law schools of the University of San Carlos de Guatemala
maintain, under the name of Bufete Popular, offices which are established to
provide free legal assistance to persons of insufficient means who ask for it,
and to provide training to law students. In order to determine which cases to
accept, the Bufete Popular has the assistance of the Advanced School of Social
Service. Law students who have completed their courses on civil and criminal
procedure are required by statute, and as a scholastic requirement, to serve
without pay in the offices of the Bufste Popular and to complete a certain
number of assigned tasks involving representation in court. Students render
their services free -of charge and under the direction of certain professors and
of qualified lawWyers with extensive and successful trial experierice who are
employed by the law schools for the Bufete Popular. Upon completion of their
assignments students are given a certificate of fulfilment which together with
other certificates enables them to take the corresponding tests in trial
procedure courses. ’

17%. Third type of arrangement. Provision of services by lawyers employed by
the Government for the purpose. - Offices of public defenders zre found in many
parts of the United States. The public defender is appointed by State or local
authorities and is a full-time salaried lawyer. - .Generally, he employs
additional salaried lawyers on a full-time or part-time hasis.

69/ Ibid.

70/ In addition to the examples that follow, these services appear in,
for instance: Canada, India, Norway, Pakistan, and the United States of America.
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174. In arsas where this system is in operation, if a defendent in a criminal
prosecution cannot afford to retain a lawyer, the dublic defender will be
assigned by the court to defend him. The staff of public defender offices
may be selected through civil service procedures, appointaed by the judiciary
or the appropriate local officials, or elected.

175. Public defender. systems are financed by public funda. In some instances,
they are treated in the same manner as other government institutions and submit
a vearly budget to the proper appropriatihg body. Others operate on a fixed
retainer basis, the public defender being paid z yearly salary or fee for his
services and being expected to flnance his office expenses from his
conpeﬁsatlon. 7+7 q27 B o - :
176. In Mexico, statutory provisions reguire the hl"h Court to aop01nt dvfence
lawyers to represent persons accused of criminal offences. - ;

177. Tn a few countries legal aid in criminal cases is available without. proof
of financial need. 1In France, any person appearing before a court is entitled

to the assistance of an avocat. He may choose his own defence counsel or ask the
court to appoint counsel officially, ih which case he incurs no eupense and is
not required to prove that his financial means are insufficient for the purpose.
In Sweden, in criminal matters, the court takes into account only the applicant?
need of legal assistance against the background of the charges prefofrcd avalnst
him. The financial poagition of the applicant is not taken into account »
persons in good circumstances may thus also obtain a public defence wounsel. 12/
178. In most -countries , however, the accused must show that he is unable to pay
a lawyer’s fee, in oraa‘ to receive fres legal aid, and in some countries, 74/
thers may be the- further requlremunt of show1ng that the provL51on of aid is in
the interests of Jdoﬁle.

179. Provlslons maklng counsel mandatory-in certain c¢riminal cases 12] may run
counter to the accused's right to defend himself in person, but for those accused
who would prefer to be defended by counsgal such provisions help since the court

71/ Similar offices ara thosc of the Fublic Cur
of the Public 00110100 “in Vic orlaf'Austraila,,and o

New South Wales, Austrnlla.

ator in Quecnsland, Australia,
I the Public Dbrender in

y

72/ The Government also emplovc 1BWV°PS for the frea dafance of the poor in
criminal cases in Argentina, Chile, Colombia, Ecuador, ElL Salvador, Guatemala,
Moxico, Paraguay and Venezuela. o R

13/ The situation is similar in Denmark.
74/ For instance, Australia.

75/ 1In Italy representation by counsel is compulsory in all but the most
minor civil, criminal and administrative casess; it has bsen said that the reason
for this is that the lack of objectivity of the layman involved would prejudice
his success.
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appoints a lawyer if the accused does not or cannot. Such provisions anply
moel commonly whien the allegations are of serious; @specially capital, offences; lé/
and when the accused is a minor, deaf or mute, or mentally unsound. 77/

(iv) Legal assistance in civil proceedings

130. In civil cases, various procedures cxist to furnish counscl free of charge to
litigants who are unable Lo pay counsel’s fees. They fall into four main _
catemories, more than one of which may appear in the same country: f{a) provision
of aid by bar associations, law socicties, legal aid societies, trade unions,
aggociations and other bodies, with or w:tnout 2id from the Government and
without any designation by the courts or the Government of specific lawydrs to
erve 1n the specific cases, 73/ (b) designation by the courts of specific . ..
wyers {(not in government SQPVWCv) to act in specific cases; 79/ (¢) pr0v151on
of services by lawyers employed by the Government for the purpose; 80/
(d) designation of a lawver by a professional organ (or officer the reof) at the
request of the court or Governwent. 81/

g (13

181. Ixamples of the first type of arrangement arc to be found in Chile, the
Consultorios juridicos gratuitos, and in Guatemala, the offices of the

Bufete Popular, which render free legal assistance in civil matters qqulvalvnt
to that described in relation to criminal matters in paragraphs 163-170. In
Feuador, a Consultorio Juridico Gratuito grants logal assistance frbe of oharge
to personsg of insufficient means in civil and administrative matters. The
Consultorio Juridico Gratuito is a dependency of the law school of the Central
University of Quito; it ovnerates in accordance with guidelines given by the
Univarsity Council and under rules established by the law school. The Director
of the Consultorio, a university profeasor, is in charge of the organization and

76/ As in France, Japan and Sri Lanka.

17/ As in France.

78/ - 43 in Australia, Canada and the United States.

9/ As in Australia, Brazil, Chile, ColombiatlEcuador, El Salvador, Finland .

(fecs arc paid from public funds), Guatemala, New Zealand, Nicaragua, Sweden,,
the Unitoed States and Venezuela.

QQ/ As in Argentina, Chile, Ecuador, El Salvador, Guatemala, Mexico,
Paraguay and the United States.

81/ As in Fraacs.
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co=ordination of its activities. Four qualified lawyers head the Consulcorlo.
which provides students and new graduates who nced the practice with an
opportunity to work under proper guidance.

182. The second type of arrangement is alw(y app lied ‘whon sxemption from
court charges has been allows

ger
.

183. Under the third typs of arrangenent, lawyers - mployéd by the.legal aid .
bureaux receivz a salary from the State legal assistance is made available
by application made in person to the le gal aid burcau in-the applicant’s
district, accompanied by a cert113cato from the social welfare office in tho
apollnant 8 district, giving details of. the property, means (if any) and
dependants of the apbll cant. .An applicant is requirced. to show that he has
reasonable grounds for bringing or defending the procecdings and that his cause
of action or defence has a reasonadle chance of success. A lawyer is aséiénﬂd'
to represent an assisted person by the legal aid bureaux on a rotation systen.

-

184. Certain provisions existing in Costa Rica and in Mexico would fall under
the third tvpe of arrangement. In théde countrics thers is no organized plan
enabling persons of limited;resources. to obtain either frae or reduced-cost
legal advice or legal aid in civil proceedings. In Costa Rica, legal advice
and legal aid are available to;such persons in proccedings concerning family
law and to minors and mentally deficient persons in all civil proceedings
through, a Governﬂpnt.flnanced_orbanlzatlon known as the "atronato Nacional de
la Infancia®. In Mexico there are statutory provisions requiring the

High Court to nominate special defenders of the poor in each district whose
function is to advise and represent poor people in civil proceedingf@P

185. An example of the fourth type of arrangemant is to be found in France,
where legal ald is a public service, but costs the State nothing bhecause the
officiers ministéricls and the avocats give their gcrvices free of charge without
any remunceration whatsoever. Two conditions must be satisfied: firstly, the
applicant must have insufficient mecans, 2xcept in cases of military pension
claims and compensation claims resulting from industrial accidents, when legal
assistance is granted as of right: secondly, he must be making proper use of

a legal right:; only responsible and reasonable applications are grantad. In
general, legal assistance i1s granted liberally and the ficld of application is
very broad: bringing of an action or defence against an action before any

court whatsoever - civil, criminal or administrative - at whatever level: court
of first instance, appeals court, or Court' of ‘Cassation. ~ Legal assistance may
be granted, in any case, to all persons who are prevanted by lack of means

from exercising their rights in legal proceedings either as plaintiffs or as
defendants. Fligibility for legzal aid is determindd by a board attached to
thescourts of main instance,.and for the appeals courts and the Court of
Cassation by a board set up at the seat of the court.. Pgrsons seceking legal
aid submit an application to that effect to the Procurcur de la République
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of their local court, who forwards it to the appropriate

is granted, the ob01319n is conveyoed by the Procureur 1u
ks the

the president of the court concernad, who then ask
Order of A;ocats, the President cof the Chambre des Lvoues,asdjthe
Syndic de s Huissiers to appoint the avocat, the avoué and the hulssier.

135. In some countries, 3&/ public defender offices provi‘n'free legal aid
in labour matters. In Faraguay there is a Gcncral'Defend“ f Minors,
who actg before all courts of law. ’

187. In France, in certain kinds of civil proceedings,y “n court is required
by law to appoint an avocat. 83/ In most onuntrlog? however, assistance is
granted on proof of financial ﬂguﬁ there may also be'a further reguirement
of vroof that the applicant has rcasonable grounds for asserting or disputing-:
the claim in question. 84/

188. Certain types of civil action arc sometimes excluded from the coverage

of legzal aid, including actions for defamation, divorce ‘and breach of promisc
of marriage. §2, The object of uﬁCSQA“YCLU iong; as well s those of certain
procedures for debt coltectlon, is "to‘uv01d a large number of unmerited clalms
over trivial matters®. uvheﬂe 1n cperation in Victoria, Australia,

normally excludes divoree dctions on the ground that they anolv: not lugal

rights but voluntary changes in status.

189. In Bome countries, assistance by counsel is mado nanaato“v 1nd 0'ov1d
free in tertain c1v11 cases, as in Denmark, in matrimonial cases whars the
dafendant is unreprdsented, in paternity cases and in cascs concerning the’
deprivation of liberty by admlnlstratlve icerce, and in ¥France, in litigation
relating to pensions and accidents at work.

o

(v) Legal aasistance in administrative and other procesz dlngL

190. In some countries, legal aid is available in administrative and other
proceadings, ﬁéj usually on a basis similar to that applying to civil
proceedings.

82

2/ Including E£1L Salvador and Mexico.
835/ See para. 185 above.
841

b

),

As in France.

85/ Various of these are excluded from schemes operative in Australia and
in Malays$a. ’ ' C ‘

86/ As in Feuador, El Salvador, France, NO?VL}, the Philippines, Sweden,
and the Unitaed States of America.
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(d) Application of iegal assistance schemes and programmes

(i) Introductory remarks

191. In all of the countries covered in the present study there is some foxm of
legal assistance or aid programme or scheme with the avowed purpose of giving legal
advice and legal aid to those who need it. Although there are few differences in
the formal definition of those who need legal assigtance, the practical
implementation of these programmes leaves much to be desired as far as the most
vulnerable and destitute sectors of gociety are concerned. This, compounded by
inefficient or unsuitable interpretation and translation systems in connection
with court proceedlngs, poseg serious problems to indigenous populations and other
needy groups, as will be discussed below. . :

192. It is congidered useful to transcribe some of the statements made by
Governments or non-governmental organizations regarding the systems of legal aid
prevailing in many countries for which information ig available in these respects.
It should be pointed out that the essentisl aspects of most systems, schemes and
programmes of legal assistance have been described in a publication containing data
arranged according to established categories and clagses of legal: a331stance in the
different 1ud101a1 proceedings existing in these countries. §l/

(ii) General undlfferentlat schemes and programmes
193. Prov1s10ns for.legal assxstance are generally made in statutory law. There
are, however, ‘a few countries 88/ in which provisions for legal assistance have
been included in the Constitution.

194. Thus, in Brazil, the Federal Constitution provides:

"Art., 153:

H
LN 3

"Paragraph 32, Judicial assistance shall be granted to the needy in
such form as prescribed by law.!

195. In accordance with article 153 paragraph 15 of the Congtitution "the law
shall assure accused persons of full defence, with the recourses inherent therein.
There shall be no privileges at law and no exceptional courts".

196. Paragraph 30 of the same article also includes the following provision:
"Every person shall be azssured the right to make representation to and

to petition the public powers in the defence of rights or against buses
of authority'.

_jy Directory of legal aid and advice facilities available throughout the
world, published by the International Legal Aid Association (London~New York, 1966),
loose-leaf.

88/ Vox example, Giazil, Tadia an” fumrnamc.
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197. According to article 37 of the Constitution of India, the "Dlrectlve
Principles of State Policy" 1neluded in the Constitution are "fundamental in the
governance of the country" and it is "the duty of the State to apply these
principles in maﬁlng laws". The Dlrectlve Principles 1nclude

"39A., FEoual justice and free legal aid -~ The State shall secure
that the operation of the legal system promotes justice, on a basis of
equal opportunity, and shall, in particular, provide free 1egel aid,
by suitable legislation or schemes or in any other way, to ensure that
opportunities for securing justice are not denied to any citizen by
reason of economic or other disabilities.” ’

198, Article 11 of the Constitution of Surineme provides:
"l, Everyone may obtain assistance in legal proceedings.

%112, Rules concerning the grant of legal assistance to thoss less
able to pay shall be Yaid down by statute."

199. Several Governments §2/ have furnished general information concerning legal
agsigstance schemes and programmes existing within their countries. In all these
countries legal assistance programmes and schemes are the same for all, 29/

Some of them 2_/ state explicitly that ‘there are no special schemes for indigenous
populations., »

200, The Government of Bangladesh states:

"The provisions for legal assistance, the right to request it and
the conditions under which it is granted or made available, are the same
for all citizens of the country, In Bangladesh, all citizens are equal
before the law and are entitled to equal protection of law.”

201, The Canadian Government states:

"Programmes of legal assistance (Legal Aid) are applied equally to
the indigenous and non-indigenous segments offbhe populatioh.

. ”A programme of Legal Aid in Canada is oonducted under prov1n01al
auspices except in the Yukon and Northwest Territories’ where a Pederal
Legal Aid Programme is in operation. The programmes are all designed
to assist low~-income persons, but not specifically those of native,
white or ethnic origin. They provide the services of a lawyer in-

89/ Bangladesh, Canads, Finland and Sweden.

90/ Canada states this in explicit terms. See,- however, the reference to
native court workers and other arrangements devised to give legal assistance to
1ndlgenous people,'ln paragraphs 229-231, below.

01/ Pwnlano and Sweden,
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" counselling 'a client, preparing a case and presenting it in court. -
There is a scale of fees according to ability to pey in some instances; . .
much of the service is provided free to the client., Limitations on the
availability of Legal Aid are due to the restricted number of lawyers
worklng under this scheme “throv; h the. Bar As§901atlons where
of the offence; serious crlmlnal cases w111 receive - the ass1stance
of a lawyer'!s services regardless of ablllty of pay. Some civil
offences may -also receive assistance." C

202, The Government of Sweden stafes:

"Legal assistance is obtalnable free of charge through publlc legal
aid offices after a means test.

“Mhe right to obtain public legal assistance at public expense has
been provided for in respect of cases concerning the application of the
Aliens Act. In such cases Counsel may also be appointed ex officio.
‘Compulsory a381stanoe has not been prescribed in any admlnlstratlve
matters.. o : : : . .

"Any  person who laoks the meéens to cover the costs of the 1egal
proceedings before a court or who, after having paid these costs, would .
lack the necessary means for his own support or for the fulfilment of hlS
maintenance obligations is - upon application - granted free litigation
by the court. If the court finds that it would be of iittle importance

“for the applicant to have his case.tried, he will, however, not be granted
free litigation., The rules governing free litigation are applicable both
in civil and criminal cases as well as in connection with, for 1nstance,
preliminary investigations in criminal cases.

"A party who has been granted free litigation is also exempt from
such fees to the public as may otherwise be charged in the proceedings;
all his own. necessary outlays are, moreover, pald from public funds.

"If the party cannot himgself ox w1th the ald of someone else
 properly take care of his own interests during the proceedings, the court
tay, upon - application, appoint someone to assist him;  the remuneration
for such assistance is paid from public funds.  In criminal cases: counsel

has the position of a public defence counsel.' - : ’ :

The Government continues:

"The formalities required are not very burdensome and depend mainly .
on what the application documents contain., No one is compelled to have
recourse to legal assistance, but most people do so for obvious reasons.
For anyone who has been granted the benefit of free legal proceedings
the court-as a rule recommends legal assistance. There shall be

~appointed for this purpose a barrister or other person who has passed a
ee« test prescribed for ... the office of a judge and is found to be .
qualified for the assignment. The costs for such legal assistance are
met out of public funds. It should also be mentioned that a court's
chancery staff assists the public with advice and information, inter alia,
regarding the drawing up of applications to be sent to-the court. For
obvious reasons, however, such assistance is confined tc supplying forms
to be filled in, also to technical advice and suggestions as to how to word
a formal application."
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203, The Government has further stated that

"No programmes of legal assistance have been set up specifically
for the Lapps and the Finnish-speaking population in northern Sweden, but
they are entitled to legal assistance ‘under the same conditions as other
Swedish citizens." '

204. The Flnnlsh Government states that "orogrammes of legal assistance apply

205, Regardlng legal assistance in the admlnlstratlon of Just1Ce, the Government
states:

"A trial free of charge can be granted to anyone, including a Lapp,
if he cannot pay the costs of the proceedings without relinquishing funds
necessary for his own maintenance or for fulfilling his maintenance
liabilities. The court may also, at the request of such a person and,
if possible, following his choice, order a practising lawyer to assist
him at the proceédings. The lawyer's fee shall then be paid from State
funds. More detailed provisions on this system are embodied in the Act
on Trial without Costs of 6 May 1955 No., 212".

206. The Government has further stated that:

- "There are no programmes of legal assistance set up to serve solely the
Lapps. Since Lappish is not an official language of the country,
interpretation at the State's expense is arranged before the oourts :
and administrative authorities when needed". T

207. The Special Rapporteur did not have specific information on the availability
and adequacy of existing schemes and programmes of legal aid in the northern part
.'of the country as compared to the rest of the country. ‘It should be noted,
though, that according to Act No. 88 of 2 February 1973 "all oommunes are to
offer legal aid sexvices to their inhabitants',

208, In some countries 2_/ legal assistance schemes are ‘the same for all
throughout the respective territories.  Some special attention seems, however,
to have begun to be paid to the problems -confronted by ‘indigenous peoples (1n
Costa Rica and New Zealand) or the legal aid prov1ded partlcularly in trlbal
districts (in India).

209, According to the Govermment of India

"Free legal aid is provided particularly in tribal districts and
tribal areas through public prosecutors and through lawyers appointed
specifically for the purpose. In faot, a panel of lawyers is appointed
in a tribal district so that they can” ‘foltow the cases. Financial S

" provision is made in the budget for the free legal aid. Though the
free legal aid principle would apply to both tribal and non-tribal
seguents of soeiety, in point of fact more care is being taken to ensure

92/ As for example in Costa Rica, India and Néwvzealand.
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its applicability to the scheduled tribes. On the planning and development
side, funds are being earmarked separately.from the Central and State
Plans; similarly, funds are separately earmarked for free legal aid to

the scheduled tribes, Thus, there is 'protective dlscrlmlnatlon in favour
of the scheduled tribe people.™ 32/ :

210. In Costa Rica the arrangements for the provision of legal aid apply to. the
whole population on a basis of equality without explicit discrimination of any
kind to the disadvantage of the indigencus populations. The Govgrnment states:

"Dhere are no legﬂl aid schemes specifically for the beneflt of
the indigenous populations. Provision of this kind is to be made in
1978 through CONAI.Y ;

211. In 1976 it was reported that in dealing with the prlnolpal problem affecting
the indigenous oommunltles, the loss of their lands:

",.. the assistance of the College of Lawyérs is already available for
the purpose of submitting. the claims of indigenous people throughout
the country to the courts. To assist in solving these problems, the
National Indigenous Affairs Commission will have a central office to
deal with these matters." 94/ :

212.In reply to the Special Rapporteur's request for information whether legal
aid is provided free or at a reduced cost, whether the lawyers concerned have
special knowledge of indigenous affairs and whether such professional services
have been placed on a formal and systematic footingy the Govermment stated in
1079 that

"In answer to these questlons it can be stated- that ~8ince 1978 :.CONAIX

has engaged a lawyer specializing in indigenous law (on a part=time basis),
~who provides legal advice for the protection of.indigenous rights-
specified in the laws in force. The indigencus people vigit the central
offices of CONAI to explain their case and the lawyer provides advice and
drafts petitions and applications to preserve their rights, in particular
rights connected with the defence of their land. The. profegsional services
‘are paid for by CONAI from its own budget". - S -

213. The Government added, also in 1979, that:

"There are no indigenous lawyers, but there are a few ngn-indigenous
attorneys who take an interest in the cause of the aboriginal peoples
and are ready to provide their speclallst knowledge for the defence of
their rights". : : : : :

214. In New Zealand;fthe.legal aid system is applicable fo all'énd’no special
schemes have been provided. for Macri litigants or defendants. The system does
not appear to.afford, in practice, the same protection to Maoris and to non-Maoris.

93/ Information pIovlded on 30 May 1983 - » _
94/ "Noticiero Indigenista', Am°rlca Indlgena, vol. XXXVI, No. l, vp. 188-~189,.
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215. The Citizen's Assoclation for Racial Equality states:

"In theory free legal aid available to Europeans is equally available to

Maoris, though the latter often fail to make use of it through ignorance

of their rights, or shyness. No gpecial programmes of legal assistance.
~ -have been.set up, though recently Maori Welfare Officers have been taklng
- a’watching brief in some Magistrates! Courts.! 2_/

216, The Government has stated:

L I
"No distinetior is made in New Zealand law between citizens of different
‘races.in relation to treatment before tribunals and other organs
adminiistering justice.

”There has recently however been a good deal of public discuygsion in
New Zealand relating to the proportion of Maori persons appearing in '
court without being represented by counsel.

"For a number of years the Maori and Island Affairs Department
administered a fund with which arrangéménts could be made for any Maori
accused person to have his legal fees paid, These costs were refundable
where the accused person was able to meet them, but were written off if
this was not possible.

»Mhe above scheme was sbandoned after the passing of the Legel Aid
Act 1969, This Act applies to all citizens and provides that any person
appearing before any court or other judicial tribunal may apply for legal
waid dn-pregenting his case, whether in civil or criminal proceedings, in
all courts, including courts of appeal and the Maori Land Court. ..

3]

"A study of the situation in the last two years has revealed that in
practice, although legal aid is available, an undue proportion of Maoris
‘ appearing before the courts do not avail themselves of the opportunity to
apply for legal aid. THig is particularly so in the case of young offenders.
ast year the Government referred -the question to. an 1nterdepartmontal
oommlttee, with Maori ropresentatlon, to recommend ways of improving the
provision of legal aid, “The recommendations of that committee are now being
+ gxamined by. the Government, which is considering improvements in the form
either of duty sélicitérs paid by the State or of public defenders.
Whatever form is adopted will certainly be of benefit to all Maori persons
needing assistence of this kind."

217. Reference has been made above 96/ to the fact that the Maori Affairs
Department provides the services of Maori social workers. in large urban centres.

218 The services provided by the Legal Defence Office maintained in Wellington
by the Nga Tamatoa, a Meori organization, with some f;nah01@l kelp from the
New Zealand GOVernmonL, have a2lso been mentioned. 97/ .

95/ Information provided orally during the Special Rapporteur's OfflCldl
vigit-to New Zealand in 1973, and later confﬂrmed in writing.

. N
9@/ See nara, 92,

97/ See paras, 98 and 99, above,
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(iii) Special schemes.for indigenous populations
219. In Brazil the Statute of the Indian, Act Wo. 6601 provides:

HArt. 37. The tribal groups or native-communities are legitimate parties
for the defence of their rights in justice, and in this case they are entitled
to assistance from the Federal Public Prosecutor or from the Indlan Protection
Ag ency."

220, This is to be read in conjunction with article 1 of Act No. 6001 which
establishes in its sole paragraph that "the protection of the laws of the country

is extended to the Indians and native communities in the same terms as it applies to
other Brazilians, safeguarding national usages, customs and traditions, as well as
the particular conditions recognized in this law.”

221. In the Philippines, Republic Act No. 1888 stipulates:

BSECTION 4. The Commission shall have the folLoWing powers, functiqhs,»and
duties: : o

1]

LR

"To authorize trial lawyers of the Commission to assist indigent members
of the cultural communities accused in criminal cases involving thelr
1andhold1ngs.“ .

222 . According to a source, 98/ in 1973 the Comm1551on on National Integration
furnished the following legal assistance in accordance with the provision quoted
in the preceding paragraph:

) "The lcval arm took charge and complptbd a total of 1,279 actions, 46 of
which were criminal and civil court cases, 29 per cent were review and approval
of private conveyances, encumbrances real property, and 99 led to the
certification of pasture land applications. Countless.cases of legal advice
and counselling help to the ignorant, illiterates and indigents.

Handling of civil, criminal, and administrative .cases.

i

Sending of communications to private lnd1v1duals, vovernmcnt agencies,
field offices and other d1v181ons‘33ctlons.

Approval of conveyances and encumbrances.

“Certification of pasture application.”

223. In the case of some countries (Chile and Mexico), government information is
only available regarding the special services organized for the indigenous
populations and it has been impossible to obtain information regarding the way the
schemes work in practice.

98/ Report of the Commission on National Integration 1973, Quezon City, 1973,
cp. 17-18.
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224. The Government of Chile stated (1975) that:

Hach year the Institute prepares a legal aid programme for the
2,121 undivided indigenous communities in the provinces of Arauco, Bio Bio,
Malleco, Cautin, Valdivia and Osorno, in which there are 24 departmental
courts. This assistance is provided as follows:

» "(a)- The legal or judicial aid programmes are applicable in all the
fregions mentioned in which there are indigenous populations or indigenous
“community members, who in general have rights of co-ownership of community

land;

"(b) The services available and used by them are oral consultations and
written reports with a view to the resolution of legal or judicial questions;
the authorization of contracts for the alienation of claims and rights

“'belonging to'co-owners in indigenous lands; the authorization of contracts
forileasing the ownership rights of co-owners, and share cropping contracts;
the authorization of gifts of land for educational, religious, social or
sports’ purposes; the authorization of forestryv contracts; the institution
of proceedings against individuals improperly occupying indigenous community
‘land to obtain its restitution; handling of administrative procedures of
“indigenous communities ‘At the request of the majority of the community. .
members; the preparation of cases in the courts of law in which indigenous
people are parties, in matters relating to the administration, use and
enjoyment of indigenocus lands,

""In preparing cases the lawyer must take the testimony of witnesses
and where necessary obtain a plan prepared by a surveyor employed by the
Service and a soclo=~-economic report and assembls all the material required
to enable the judge to come to a decision.

"Similarly in dealing with contracts for the alienation of the rights
of co-owners of indigenous lands, a surveyor is sent to measure the land
in respect of which rights and shares exist, and it ‘is ascertained
whether the buyer lives and works in the community. A contract of sale
bearing the authorization of the INI is drawn up and sent to the office of
the notary for signature by the parties. A& notarized copy is made and
included in the file of the community.

" "{c) The Service ewploys seven lawyers, all full-time, to assist
members of indigenous communities, 'based in the various offices maintained
by the Service. Members of indigenous communities are free to choose lawyers
outside the Service, but this does not happen in practice. Members of the
comnunities donot make use of the services of the College of Lawyers which
are also provided free. They all avail themselves of the Service's lawyers;

d) ...

, “{e) The Executive Director, the regional supervisors and the lawyers
" themselves; : ) :

u(f) All assistancs given by the Institute is free'.
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225. With regard to legal assistance services especially provided for indigenous
pceople, the Government of Mexico reported:

There are special programmes in this fileld:

“"The legal aid programmes of the Instituto Nacional Indigenista are
specifically intended for indigenous people and include the defence of their
individual, social and property rights in the municipal, State and federal
courts.

"(a) ... the programmes are mainly concerned with agrarian matters,
. criminal cases involving indigenocus people and administrative cases.

"The general and specific legal assistance schemes for indigenous people
are described in the document, *Bases for action 1977-1982', which currently
governs the work of the Instltute.. Some of them have been mentioned in
other rcplles.

"(b) ... many services are prov1ded for indigenous pcople and .
communities for purposes related to the programmes mentioned earlier. Some
of them are . as follows: »

. Provision of advice, orally and by correspondence; -

“"2. Drafting of written administrative requests for submission to
munlclpal Stqte and federal authorities;

"3. A351stance in personal matters by Institute 1awyers,
A, Formulation of petitions to judicial authorities;

. Participation and representation in Juulclal proceedings, chiefly
criminal, labour and ¢ivil; :

"6, Assistance to the representatives.of communities in agrarian .
matters in the conduct of their business:

"7. Provision of opinions in proceedings concerning recognition and
establishment of title to community property.

“"(¢) ... the services are provided by lawyers working for the
Instituto Nacional Indigenista and ‘indigenous attorneys’®, who are law
graduates or legal practioners working under the General Directorate of
Educational Services for Disadvantaged Regions and Marginal Groups of the
Ministry of Public Education.

"As a general rule if the defendant in a criminal case has no defence
lawyer he is given a list from which to choosc a lawyer or lawyers and,. if
he names no-one, the judge designates a court-appointed lawyver.
(Constitution, .article 20 (IX)}. :

"The lawyers are paid by the State governments in ordinary criminal -
cases and by the federation in the case of federal crimes.

"(d) As far as the Institutes is concerned, no requirement must be
satisfied. It is sufficient that legal assistance should be requested, that
it should be needed and that it should be possible to provide it.
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“(e) ... the court-appeinted counsel in criminal proceedlngs are .
designated by the judge in charge of the case.

"... In the case of the Institute's lawyers and the 'indigenous attorneys'
the decision to provide the service is made by the director of the indigenous
co-ordinating centre to which they are attached. :

" "(f) ... the services prov1ded by court-appointed counsel in crlmlnal
proceedlngs and by the Institute's Lawytr are fres.

"As regards the other matters raised, there are no special pnbvisions for
1nd1genous people and groups”

226. The” Special Rapporteur requested information about the employment status of the
Institute's lawyers, viz. whether they were members of the Institute staff or served
in some other capacity. He also asked whether they were paid for the services
performed in each case or for being available to the Institute and whether they had
other finctions in addltlon to assisting indigenous people and . if so, what those
functions were(e . prov151on of legal advice to the Institute 1tself, ete.). He
also asked how" much time was given to the:various functions. Finally he asked
whether the courtmapp01nted counsel in criminal cases were satisfactory to
‘defendants and how many court-appointed- lawyers had the knowledge of 1nd1genous
languages and institutions required for the satisfactory performance of the;r»duties.

227 The Government stated (1980)

"The Institute's 1awyers are’ members of the Instltute staff.,. heir
remuneration for services rendered depends on the salary provided for in their
_contracts. They work full- time. As part of their functions they furnish
advicc to the Inhs tltute. .

"Court—app01nted counsel in most cases are not satlsfactory to defendants,
indigenous and non=indigenous alike. Most court-appointed lawyers have. no
" 'knowledge of - 1nd1genous languages. - However, ... efforts are being made to
promote a wider knowledge of those languages.” ‘

228. In Guatemala, legal aid offices have baen set un in places with a large . o
indigenous population to deal specifically with indigenous people needing legal
assistance. The following réport from the Prensa libre of Guatemala, dated

31 August 1976 prov1des an example°‘

"People living in the department of Chimaltenango, partigulafly low-
income members of the indigenous population,-will enjoy the benefits“bf '
free legal assistance with the establishment of the legal aid service
attached to the faculty of law of the University of San Carlos.

"Faculty auvthorities, representatives of the central legal aid office
and members of the board of the Chimaltenango office met in the departmental
hall on Saturday to cd-ordinate final arrangements for opening the premises
and starting operations. .

) #"The Chimaltenango office proposes to develop a programme of information
about the rights of citizens, particularly as regards legal defence, since

it has been found that many people, most of them indigenous, are tried
without a lawyer for their defence.”
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229.

In addition to the information quoted in paragraph 197, above, the

Govaernment of Canada has stated that:

"Court workers are regarded as an important means of assisting native
people, particularly on minor charges of drunkeness, assault or disorderly
conduct. Native court workers have been engaged for this purpose in many
parts of Canada in some cases through the (voluntary) John Howard Society. but
principally through governments and the government-funded Friendship Centres.
Late in 1972 a Sub-Committee on Hative People and the Law was established at
the federal level, co-ordinating the efforts of the Departments of Justice,
the Solicitor-General, the Secretary of State, Indian Affairs and Northern
Development, and National Health and Welfare. . Its main programme will be
the provision of court workers to assist native people, whether registered

‘Indians or other natives, who become involved with the law, and to institute

services to provide information to native people on the law and their rlghts
under the law. S

"In the northern areas and in prairie.communities a disproportionate
number of. court appearances involve native people, usually on charges of
assault,. disorderlv conduct or prostitution. It is claimed by Indian groups

-that the.courts and police officers exercise dlscrlmlnatlon in law enforcement.
- The court worker programme is seen as an important. means of overcoming these

attitudes and of encouraging fair exercise of the law,

"Native police have been recruited in sowe of the provinces and in the
Territories. Some attempts are also being made, notably in Saskatchewan, .to
assist the work of native cffender organizations working in prisons and on
release..

"The disproportionate number of Indian offenders and the belief on the

- part of Indians that the police and courts work in a manner prejudicial to

23Q.

them, can be alleviated only when social and economic conditions improve
materially for the native people. It is on this assumptlon that policy-
makers and administrators are proceeding with the 1mplenentat10n of expanded
economic opportunity and self-government proposals in Canada.

According to a source:

"In order to encourage the development of courtmworkcr services to
assist Canada's native people in understanding their legal rights and
obtaining legal assistance, the Department of Justice has established a
native court-worker programme. The criteria for eligibility for funding
under the programme are as follows:

"1, the programme must serve status and non-status nativevpeople
alike;

"2. the programme must be administered by an independent service
organization which has the support of both status and non—status
native people; :

‘ "3, any contribution by the Department of Justice must be limited to
providing court~worker services (i.e., it cannot be used to finance
half-way houses, or alcohol or drug abuse programmes);

"4, at least 50 per cent of the cost of the court-worker programme
must be borne by the province involved;
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5. the province involved must be willing to monitor the operation of
the programme in order to assure that the service provided maintains
certain minimum standards of quality." 99/

231. Another source explains:

“%The main function of the ﬂatlve court-worker is to brldge the )
communication barrier that exists between the native accused and those who
administer the criminal justice system. His basic functlonAls,to_prov1de_
legal information rather than legal advice. Agreements have beéen concluded
with a number of provinces for the cost sharing of such.programmes.

"The federal government provides limited funding for experimental
‘purposcs to some 20 legal services organizations under its Community Legal
Services and Telephone Legal Services programmes. The combined countrywide
budget for these programmes is $450,000. Funds are generally prov1ded to
organizations operating independently of established provincial programmes
and the defined objectives are to encourage experimentation with new
delivery techniques and research projects and activities having as their end
objectives methods of ensuring that comprehensive relevant and effective
information legal services.are made available to the economically
disadvantaged. Specific service projects promoted under these programmes
include, preventive, education and counselling projects, the training and

- utilization of paraprofessionals, delivery of services to the 1nst1tu10nalized
poor, the rural poor, native and ethnic groups, and law eForm
programmes.*® 100/ : .

232. The Government of the United States of America states:

“"Légal aid programmes have been instituted on American Indian
reservationo, in order that-individual indigenous people can have responsible
help in pursuing their goals. Increasingly Indian people are taklng legal

“training which should lead to better legal . resaurces for indigenous people
and their causes. At least two private groups have been formed to look ‘into
legal matters for Indians as a whole. These are .the Native American Rights
Fund and the Institute for the Development of American Indian Law. Both'
have received money from non-indigenous foundations to continue in their
work. . An Indian tribe may hire its own attorney, but contracts between
'Indlan tribes and lawyers involving the use of tribal. funds are subject ‘to

" the approval of the Secretary of the Interior.”

235, According tosa publication, in the United.States.of America:

"Legal aid programmes are applied equally to the indigenous and non-
indigenous poor. The American legal system is structured so that the
poor = the vast majority of Indians are poor - are virtually unrepresented.
The programmes of legal services that the CGovernment speaks so proudly of
costs approximately $70 million or 32 cents for each American citizen per
year.

99/ Programmes Offered. Department of Justice 1976, p.9
100/ Legal Aid in Canada - 1975, pp.3-4.
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"The number of Indians taking legal training has increased but the need
is so great that Indians need an exponential increase to be really represented.

it

"The approval of tribal attorney contracts by the Secretary of the Interior
raises some substantial ethical problems, in that the more zealous an attorney
is against the EIA or the Secretary of the Interior the nore he .may jeopardize
future approval of the contract. In LSBence the one belng 11t1gated against
has a degrée of cohtrol over thp opposxng counsel. :

"Another aspect of ... legal services for Indians is the cultural gap
which exists between white, middle-class liberal lawyers and Indians. The
lawyers, while well-meaning, have llttle understanding of the values that are
important to the Indian. This is espeCLally true when the issue is individual
rights versus tribal rights. The natural lncllnatlon of the lawyer is.to
side 1mmedlatuly with the individudl since the lawyer has little 3pprecxatlon
or knowledge of trlbal rights..." 101/ :

Accord;hg_to Government information:
"... The United States Attorney and the Federal Courts are avallable

to ... Lfederally recognized Indiana] for defending themselves agclnst non=
Indians and for cases concerning certaln major crimes - murder, manslaughter,

: " ‘rape, incest, assault with intent to’ kill, assault w1th a dangerous weapon,

235.

arson, burglary, rotbery, carnal knowledge, assault with intent to»comm;t rape
and assault resulting in serious bodily injury." :

In contrast, it has been stated that:

"The Unlted States also suggests that Unlteu States Attorncya are
avallablb to repweqent Indian tribes and individuals for their protectlon.
There is, of course, a famous” statute, in the United States Code, 25 USC 175,
which does, in fact state in mandatory lanvuagc that the United States Attorney

“shall’ renresent Indlans in court. _This mandatory statute, however, has been

interpreted to be dlscretlonarv. The United Statecs Attorney rarely represents
Indlans in court 1n cases anOIV1ng trust responszibility and there is even a
tremendous backlog of such cases upon which the United States Attorneys, have
failed to act. If they are not repﬂesented by the United States Attorney, .
then thie United States should not ‘claim before the world community. that they
are. President Nixon has said as much in his 1970 message and in his package
of proposed Indian legislation which includes the Indian Trust Counsel
Authority bill. He has recognized the serious conflict of interest between
the Government's duties towards the Indians and its public responsibilities.
It is puzzling that the United States now tells the world that this conflict
does not exist." 102/

101/ American Indian Law Newsletter, vol. 7, No. 11 pp. 59-60.
102/ Ibid. pp. 15-16.
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236. Commenting on an official statement by the United States Government regarding
availability of legal aid services to indigenous populations in that country, a
writer has stated:

"Moot Indian tribes have legal counsel of their own choice, subject to
the approval of the Secretary of the Interior®.

"This is completely true ..., but it deserves careful study. An Indian
tribe cannot empley. a lawyer without the assent of the BIA (Bureau of Indian
Affairs). The BIA can reject the counsel chosen by the tribe, refuse to pay
his fees and, since Janvary 1983, reject certain cases. This is to discourage
legal protectiron of.-Indian rights. The BIA can see to it that activist

lawyers are never asked for or, if they are, that they are not paid. The BIA,
alsc coptrols.whet judgments are glv n and 1n which cases. In these
circumstar.ces, 1% Lo vl Wly touz Dhob vk Taan tritoz enjoy independent

and 1mpart:al legal rvepresentation.

"In its comments at the United Nations, the United States did not mention
the most pernicious aspect of its Indian policy: the legal pr1nc1ple of
'absolute power?'. According. to this doctrine,. Indian rights ‘only exist as
a concession on the part of Congreazs'.

"This means that{ the Indians enjoy oniy those few rlghts that Congress
has not yelt seen fit to take away from themn.

BIf-the United States wishes to secure international approval for its
limited recognition of the sccial and political:rights of the Indians, it
must be ready tec accept that %t does not possess the power to suppress these
limited rights."™ 10%/ ‘

237. The Austfalian Government hasvstated that:

fBvery state has establizhed a legal aid service which is available to
all members of the comrnunibty, including Aboriginals, in need of such
assistance. 1n the Auvstralian. Gapital Territory, legal assistance is made
available bty statute to the coanupity at large, including Aboriginals, and
a similar schere is to be introdueed in the Northern Territory. Legal
services providec under these schemes are either free of charge, or at a
reduced fee, depending on the nature of the case. The payment of legal
services genevalliy inciudas all reazonable expenses that would be incurred
in the defense of 21 acoused perscn, ths costs being met from Government
funds."

238. The Government of Anpiv=1lis ho- atabed:.

"Many Aboriginalz, because of their-depressed socio-economic
circumstances or thelr bra’llional .orientation, are.ignorant of their basic
rights and of the legal services available. 3Special legal aid societies
for Aboriginal: have therefcre been established in most states by voluntary
organizationg witi Govarnment qupOYbo

103/ Russell L. Bargh, "Le gouvernement américain defend sa politique
1nd1enne" Anérique Inlierii2, Bullcetbin Noo %5, pp. 7-~10.
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239. On 24 Aprll 1974,’1n a letter addressed to thc Committee on the Elimination of
Racial Discrimination, the Aboriginal Legal Service of VWestern Australia stated:

P"Within the past year the Australian Government financod independent
organizations to enable- them to- establish legal services for Aboriginal
people. Until that time Aboriginal people suffered a definite disadvantage
in that they were usually unable tc obtain legal aid through established
sources because those sources did not extend to giving legal assistance in
maigstrates' courts. Most Aborigines are charged with petty offences in

_ those courts.

"These services are looking into all aspecis of legal assistancs for
Aboriginés, and developing an expertise in this field. A question often
occurring is one concerning racial discrimination against Aborigines. At
the moment, discrimination on the ground of race is not an offence, but the
Commonwealth Government has introduced legislation to provide for penalties
for such discrimination, and is establising a Race Relations Board to resolve
such qUestions by conciliation rather than litigation."®

240. Re oardlng a new scheme of legal agsistance the Government gives in 1ts N
additional information an outline about the major steps that it has taken in this
field.

"On 25 July 1973 the Attorney-General announced the establishment of the
Australian Legal Aid Office incorporating the Legal Service Bureaux. h
Establishment of the Office is the major step the Government has taken to
make sure that legal aid is readily and equally available to all persons in
need - particularly disadvantaged persons - throughout Augtralia ...

"The programme for 1974/1975 is to complete the establishment of neﬁ
offices in capital cities and a basic framework of 62 regional offices
throughout Australia that are intended to bring the law to persons in need.

: "Reglonal offlces will be small 'shop-front! legal offlces - uoually
staffed by two lawyers = that will rely to a large extent upon local .
prlvate practitioners to whom a substantizl volume of work will be
referred. They will operate in conjunction with local community and
welfare organizations. O0Offices will be opened in the suburbs of cities and
in towns and regional centres throughout Australia. Special provision will
be made to serve sparsely settled areas of Australia. Mobile legal offices

will be used in some areas. :

"The role of the Australian lLegal Aid Office will be to provide a
community legal service of advice and assistance, including assistance in o
litigation, in co-operation with community organizations, referral services,
existing legal aid ‘schemes and the private legal profession. Its
decentralized offices will.provide administrative support for community
adv1ce centres and legal or welfare advice groups generally.

"The Office will provide a general problem solving service. of legal
advice, including continuing adviece, for all persons in need. It is
intended to solve the majority of problems that affect the ordinary citizen.
Eligibility will be determined on interview without a formal means test. ...
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“"The Australian Government grant of $2 million was made available to
supplement existing legal 2i1d schemes during 1973/1974. The grant was made
availablé’bnﬁa per capita basis as an interinm measure with -a -view to effecting

a quick improvement in the availability of 1ega1-aid. $1.3 millioh has been
prov1dad in 1974/1975 to assist existing legal aid services.

241. In addition to the Legal Aid Office, there is slso an Aboriginal Legal :Service
Programme in Australia.

“The Service is availabla to Aboriginals. ‘fAboriginal® means a person
who ... is a member or descendant of the Aboriginal race [and is in need of
legal assistancel}. It includes Torrss Strait Islanders and, where it 'is in
the interests of justice in the ciroumstances of s particular case, includes
a person who lives in a domestic relationship with an Aboriginal.

"Under the Programme, legal assaistance is being provided in each state
and the Northern Territory by Aboriginal Legal Services, fundad by the
Department of Aboriginal Affairs and in the Australian Capital Territory by
the Attorney-General's Departmen» undar de Legatlnns from the Minister for
Aboriginal Affairs. o

Funds are being provided by the Australian Governmant through the
Department of Aboriginal Affairs and made available to cach Serivice on the
condition that the funds e applied in accordance with the conditions laid
down in the Programme. Each Service iz required to submit annual budget
proposals for approval by the Department of Aboriginal Affairs.

The service operates through an Aboriginal Legal Service in each _
state and territory in Australia on Government grants given on these terms:

"l. Each Service is responsible for the provision of the facility in
its stete - territory bul may make arrangements with Services in other

places to avoid problens arising from geographical boundaries.

“2.  Each Service has flexibility in its development,; to meet the needs
of Aboriginals who stand in need of legal assistance. The facilities
include, as funds permit, arrengements with legal practitioners in
private practice for representing apnlicants in individual cases, with
legal practitioners on a retiiner basis where the usual arrangements
for individual cases canno® readily be made, the direct employment of
legal practitioners, field workars, social workers and administrative
staff. In the latter three casss preference will bhe given to
Aboriginals or to those pchﬁu who show an affinity with Aboriginals.
Research assistones 1% o enanial Tactd nrghiems of Aboriginals and
the provision of publicity and relevant educational activities directed
to Aboriginals and persong or groups wno deal with adboriginals is also
envisaged.

Bach service may reimburse existing facilities for the provision
of Legal Aid to Aboriginals at the rate of the cost to that facility
of assisting the Aborigiral in a particular matter, plus an amount
e¢qual to the estimated cost of administration By the fa0111ty of" that
matter nct exceeding 5 per cent of the légal account. :
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Legal assistance to Aboriginals is available for:

"(a) representation in courts and tribunals throughout Australia where
the Aboriginal has grounds for such representation:

"(b) advice on matters in which the Aboriginal has or is likely to have
a direct interest, whether personally or as a member of a2 group:

(c) assistance in non-contentious mattcers where this is likely to be of
direct benefit to the Aboriginal.

Restrictions -

"(é)'Legal assistance, other than to ascertain if the Ahoriginal has
reasonable prospects of success, will not be granted in respect of
proceedings by way of appeal if in the view of the Service no good
purpose would be served by prosecuting or taklnv part in thb appeal

“’b) Actions to be takpn on behalf of an Aborlglnal comnunity or a
substantial Aboriginal group will be considered on an lndlyldual basis
by the Australian Government following an approach by a Service.

AN Aborlﬁlnal who is reasonably able to make a. contwlbutlon towards the
expenss of hlS leg 1 assistance may be required to do so.” 104/

lC4/ Letter from the #Abgriginal Legal Service of Western Australia, op cit.
(See para. 239, above).



