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CHAPTER XVIT

A. Right of owmership with particular reference to land =

1. Introductory remarks

1. According o the information made available for the purposes of the present
study, there is no system that would explicitly exclude indigenous populations
from enjoying the right of ownership. In general it could be stated that, in

law, the same basic rules apply in all cascs as far as the right fc own propersy
is concerned, regardless of whether a person, group or commnity is or ig not
indigenous. There are no de jure denials, limitations or restrictions of access
to property on such grounds. De facto, i% is mainly economic factors which govemm
access to property. This fact alone would alrsagdy call for some discussion as 6o
the reasons for the limifed sconomic capacity in certain pepulation groups. OF
course, sometimes action taken by the public authorities in practice affects the
right to propexrty of certain groups, including indizenous populations. This
happens particularly when suthorization is given to economically powerful concemns
to undertake activities which, i% is xnown will affect the property and the proverty
rights of indigenous peoples. However, the siudy cennot deal with such involved
questions, nor is it pertinent for it to deal with property in general, This
chapter will merely focus on the right to own land under the de jure and de facto
circumstances prevailing in the countries covered by the study, and on the
different factors affecting the effective enjoyment by indigenous populations of
the rizht to own and benefit from their land.

2. Recognition and proteciion of the right o

of persons, groups and
communities to own property individually or gollectively.
De jure and de facto denials or restriciions

2. The right to own property has been recognized both in the intematicnal
instruments on human rights and in the internal legislation of countries.

2. Some relevani provisions from internadional instrumenis are reproduced
below:

(a) The Universal Declaration of Iuman lights, adopted by the Generel Assembly
in resolution 217 4 (IIT) of 10 December 1948, provides:

Mirticle 17

"L. Everyone has the right to own properiy alone as well as in
association with others.

"2, ¥o one shall be arbitrarily deprived of his pronerty."
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(b) The Indizenous and Tribal Populations Convention 1957 (No. 107),
adopted by the International Labour Conference at iis fortieth session at
Geneva on 26 June 1957, provides:

"PART "IT, LAND
Pirficle 11

"The right of cwnership, collective or individuval,.of the members of the
populations concerned over the lands which thgse populabions tvadxtlonaily
occupy shall be reDOﬁnlzpd. :

"irticie 17
", The populations concermnéd shall not “og removed without their free
consent from their habitual territories except in accordance .with naulonal
laws and regulations for reasons relabting %o naticnal security, or in the
interest of national economic development or of the health of the said
populations, -

"2. When in such cases removal of these populations is necessary as -an
exceptional measure, they shall be provided with lands of quality at least
equal to that of the lands previously.cccupied by them, suitable to provide
for their present needs and fubure development. In cases ubere chances of
alternative employment exist and where the populations concerned pvefer

to have compensation in money or in lkind, they ghall be so compensated

wnder apprcpriate guarantecs.

"3, . Persors-ihus venoveﬁ ahaﬂl ho fullywcomnensated for any resulting
loss or 1n3u R - e e

"Article 13

", Procedures Tor the transmigsion of rights of ownership and use of
land which are established by the customs of the populations cencerned
shall be reéspected, within the framework of national laws and regulaticns,
in so far as they satisfy the needs of these populations and do not hinder
their economic and social develonment.

2. Arrangements ghall be made to prevent persons who are not members of
the populations concerned from talking advaniage of these customs or of
lack of understanding of the laws on the part of the members of these
populations to secure the ownership or use of the lands belonging %o such
nembers. ' A

"Article 14

"Nationa® agrarian programmes shall secﬁre to the populations concerned
treatment equivalent to that accorded to other sections of the national
commui ty with regard to:

"(a) the provision of more land for these populations when they have
not the area necessary for providing the essentials of a normal existence,
or for any possible increase in their numbers;
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"(b) the provision of the means required to promote the development
of the lands which: 4hese populations already possess.! ‘ '

{(c) The Indigenous and Tribal Populatiions Recommendabion 1957 (¥o. 104),
adopted by the International Labour Conference at its forticth scssion at
Geneva on 26 June 1957, provides:

"TT,  LAUD

"2, legislabive or administrative measures should be adopted for the
regulation of the conditions, de facto or de Jure, in which the populaiions
concemed use the land.

"3, (1) The populations concerned should be assured of a land reserve
adequate for the needs of shifting cultivation so long as no better system of
cultivation can be introduced.

"{2) Pending the attainment of the objectives.of a settlement nolicy
for semi-nomadic groups, zones should be established within which the
livestock of such groups can graze without hindrance.

"4, Members of the populations concerned should receive the same treatment
as other members of the nabional vpopulation in relation o the ovmership of
underground wealth or to preference rights in the development of  such wealth.
"5. (1) Save in exceptional circumstances defined by law the direct or
indirect leage of lands owned by menmbers of the popudations concerned to
persons or bodies not belonging to these porulabions should be resiricted.

"(2) 1In cases in which such lease is allowed, arrangements should be
made to ensure that the owmers will be paid equitable rents., Rents paid
in respect of collectively owned Iend should be used, under appropriate
regulations, for the benefit of the group which owns it.

"6. The mortzaging of land ovmed by members of the populations concerned
to a person or body not belonging to these populations should be
restricted,

"7. Appropriate measures should be taken for the elimination of
indebtedness among farmers belonging to the populations soncerned,
Co-operative systems of credit should e organized, and low-interest loans,
technical aid and, where appropriate, subsidies, should be extended to these
farmers to enable then to develop thoir lands.

"3, Vhere appropriate, modern methods of co~operative production, supply
and marketing should be adapied to the traditional forms of comnunal
ownarship and use of land and production implements among the populalions
concerned and %o their iraditional systens of community service and mutual
aid, '
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4. The informatiorn available includes ﬂTQV?Sﬂons from the conutltutlﬁns
randanental laws of a numbor ol cowntries conc ; :
ownership of everyone -~ the inhabitants, nc4lDQ ]g or citizens of a CDUﬁtlf.
view of itg social function, %his right is subject to tazes, limitations,

C}'

)

[

resbrictions and obligations laid dowm with 2 view to the public good or in the
generel interest. Tnder supnlementary provisions, ne one may be deprived of his
property except by court order, Expropriztion is, however, allowed on the ground
of public good, the general interegt or the interest of scciety, sg delined by tho
law, which also provides for fair compensation, sometimes svipulating ithat the
latber shall be payable in advance. 1/

7l

. H11 the countries covered by the stuly have similar provisions which apply
3o indigenous porulaticns. BSome legal systems alsc provide for o special regine
which is applicable only Ho _n5‘ropou 1an’u arnd stipulates tThat there shaell be
certain limitehions o reetrictions on the pighis of qllcnﬁbion? diviaion,
gncumbrance, attachment or cla14f by way of security in soecy of on11<gxions
incurred by their owners even in cases vhere guch land has GLeen acquired undsr
the individual privete ownershiy scheme, These latter cases benefit from a2
protective regime only in certain civeumstances and for specific periods leld
dovn in limiting terms by law, Thesc provisions are considered in the next
section of this chapter,

€. The Covern,eth of several of the countries on which informaiion is available
in this regard 2/ stabe that there are no de jure or de facto denials, impedinments,
limitations or restrictions that affect the righls of indigencus persons, Sroups
and commmnities to owm Ur03cvty individuelly or collectively., They add that,

7
for this reason, no measures of prodestion are regquired in this regard. 2/

nation roveals deficiencies in the
sopriate profeciion measures have nod

Invariably, however, the de facio sit
JOXA
easures that will be congidered in this
isg

A

i,

of fectiveness of asuch prov1:10n3 wvhere
cen taken. I% is these provisions and
hapter in szo far as possible on thr bas
Brecial Rapporbeur.

an
o

UJ

A

of the information available to the

(]

g, Turning now o the examinaticn of the information available on these matiers,
there are data on legal provisions and statementis made by Governments and by
non-governmental sources regarding the de jure and de facto situations oblaining
in the countrics concerned,

9. Statenents made by CGovermments vary in scope from simple claims thet denials

or limitations of the rlghu do not exist to more comprehensive statements.
information available from non-governmenial sources ig very varied.

l/ See, for example, the infemration reloting to Argentine, Drazil,
Bolivia, Colombia, Costa Rica, ZDcuadcr, EL Salvador, Guatonala, Guyana, Honduras,
India, Melaysia, Pakistan, Paraguey, %u_iname and Veneruela.

2/ Wo informatieon is available in this regard on Japan and Sri Lanka.

2/ For instance, Austrslia, Bangladesh, Costa Rica, ¥inland, Mexico,
ilorwey, Hew Zealand, Panama, United States.
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10, The Finnish Govermunent sbtabes that fhere are no de jure cor de facis denials
of, or restrictions on the right of versons, groups or communities to own
property individually or ccllectively.  The Horvegian Government makes exactly
the same statement.

11. The Government of Guyann states in a similer manner thatb:
"There are no de jurc or de Tachto denials of or . restricitions on the
te of persons, groups and covmnnities Heoovm pronerty, individuwally

or collectively save that Companicsg "corporaued cubaide of the

British Commenwealsh may hold lands iun Goyans from time o tine
ce r 2

eyt
i V] LI
the President.”

12. In fustria according o information received Trom the Governwent, there are

no legal barriers to dboriginals owning or leas rg land in the same w;ys as othex
citizens. In addition, = number of suecial messurss arc Loing baiken to increese
the areas of land held by or for Aboriginals. ILikewise there ars no barricrs bo
Aboriginals helding proverdy of other kinds. ilowever, wder the legislation
affecting Aboriginal ani Torrvcs Streit Islanders in Qu"=?31aLﬁ, at present thare
are provisions for control by officiale of the preperty of cerfoin persons vhose
revious legielation, not necessari i g

properiy was contrelled wnder previ
consent. 4/

13, On the situetion prevailing in Wew Zealand the ulu?"@ﬁf' Agsociation for
Racial Bguality ztates:

"There is no de jure restricition on Maori ovnerzhip of lond, Haoris
can own lend uwnder cusbepmary title, thoush very little land is held now
wnder this title:  or on titlcs recognized by the Maori u“ﬁi Court and
regisvered in individual HM=orxri owmership. They can aiso acquire Crowm
iand - as has happened with many of the sectiong on which houses
have heen built for Macris - and purchas and on Trzehold or leasehnld
title, The area of land scguired from the Crown or private (Buropes:
owners is not lmowng but 1t is not thoug he very large.”

14, Az concerne land wnder customary title, discussed at the beginning of the
H 9 A s A
preceding paragrawh, the Government has slated thai:

"The terr 'Meorl customary land! is a legel de
means land which hos never at eny time had a reglst S
praciically the whole of the Maori land in Fow Zealand now hag prope

e

rly
registered titles, the only customary land remaining is a few tiny picces
of land where an error in survey or conrl“uouw blocks has left o frasment’
of land intervening. There sre 2lso one oy twoe rocky islets off the coast
of Hew Zealand which have never had a2 $itle, In both cases HMoorig have the
right to apply to the Jaori Lend Courd to investigete the titles o thede
E L)

landz and find the persons
increasingly so for laori:
house sites, but also far

comments that Joverrnment
Manris purchass farmc.V

ing bo problens of zboriginal land

&/ Information soecifically rolat
2 tiong of this chapter,

tenure is presented in subas
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The Government adds fthat:

"Imxeept in regard o 'Moori land' there are no denials of ox
egtrictions on the rights of any Yew Zealand citizens, Mzori or non-daori,
to own properidy individually or collasciively,

"A Maori can purchase, own and deal as freely with non-Moori land
any other citizen., A gpocial syslem, hovever, regulates all hig desling

”1tn uaorl land, and the deolings of non-dinoris who wouldd wish o aceguirs
Tmori land.

HE IR

[HI 45 ¥

"Put in rough general terms, Moord land consists of © 1F arcas
of land which have belonged to © Tﬂo i e gince bhefors aropean
. t -

gettlenent, cor which were subsequ
underlying reasong for the laws
ig that most MHacri land is owned

T
Theys are two

is. Tand., The first
sub-trihes,

[
Y

jowy

;.}

3
Ep

sometimes running dinfc many mndreds or even bhousends of people. This facd
required special provisions. Secondly, the Moord Land Law includes
lagislative provisions o safeguard the rights of Maoriz to their ancestral

Jands, "
3

LAs regards the de jure situailon in Costa Rica, the Government states that:

"There are no ¢a juras or d¢ facto denials of o1 resirictions on the

sul
righ% of pursons, groups gnd communities ao own proveriy, individually or
enllectively. Aot Ho, 5251 and the Bxecubive Decrees woere adopied precisely
as o result of ths need to legislate in favour of indigenous land tenure”

The de feocto situntion which made these legal mezsures necesgsary is reflected

here in the information provzde& by the Government, in the following terms:

"Cwing Yo causes generally wnconnscted with them, we note that the
nost sericus fachors affecting indigenons developuent include the migration
and displacement of the various settlements. e shall therefore draw
attention %o the factors thalt have a bearing on such migration and its
conseaquences, For example, we can quobte the case of China Kichd, 10C per cent
of vhose population wos displaced from its settlement; similarly, of the
reat of tne tOugl 1nd1nennws pnpﬂlat*op A0 por cent was completely
cent is in the process of being displaced.
.There ig ulso the qaeutlon o tpc reduction of gecgraphical arca, as in the
case of the Boruca Indiens, who hed a reservation of 32,000 hectares in 1560
and now have only 3,200 hecteres; in 15 years, they have thus loat
90 per cent of their land; or in the ferritle case of the land lost by the
Guatuso Indians, who have at present lost 99 per cent of their land and whe
will bhe completely wived cud in a fow years! time.

o

"Tn the bordsr region, we con mention the case of the immigration of
the Guaymi Indians, who originally setiled in Panema and emigrated te the
Pacific south, Coto Erus, Costa Kica.
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1B,

iny
de facto denials or resiricitions.

"At present indigenous persons arc facing thair grealtest problens
as a result of the invasion of lands which they treditionelly regarded

re
ag their own.

"Inlike vGheir other comatrictz, indigsenons persons use
cultivation’ method, with the result that, in the syes of %
they ownt a great duwl of lan¢, whersas, in fact, most of the
farm by thet method is alleadj ovarvoried,

nT

In many cases, morsover, they feel harossed and at

in the presence uf nhn~7nd1e enous! pergonsg; fhis causes th“m 80 .ny

problems that they migrate to cther, more rencte areas which thmy contlpuu

to regard as areas of refuge, buz v11ch. in point of fact, are ceasing do
solopment the cowntry is under&OLDg. This

%

be so owing to the rapid de
epplies o China-Kichd, which un¥l a fow yeers ago was o Cabeca

res th o? *%e 1ava31on b“
3

settlement in the Pacific soutn unl.vllcl, a5 a
non~-indigencug! persons, now has on T
The rest have crdgrated te places in Ta
and crops; thig has obviously led o 1
problems.

;._:
i

"In view of this gituation, agen
Affairs Commisaion, ths Compiszion f r
Agsembly and other Governments agenciesg
poasible and within the narrow limiss of 3
conditions that v11l make 1t possible to de
circumstances, However, owing to the lack
regults obiained to date a b never neet

[#]

Qo
Gr b b e

e

"With regard to educati 1 X
Bduecation has establisghed sc ool; in almoos e 4 exigting
indigenons commmitieos, wut curriculs do not meet existing needs and the
results heve not been very effeciive,

igtry of Public
A

"On the basls of the foregoing, it may be concluded that, in a few
years! time, the abeve-mentlonhd places of refuze will have ceased to exist
altogether, Thig mekes it urgently necessary to draw wp znd ioplement vlans
and programmes with & view to proepering indigenous perscons to bope with shis
situation and o integrate, with as 1iititle effor?t as possible, intn
Costa Rican society, thereby preventing emigration fron rarel Lo wrban areas,
with the snsuwing preblems of sccial ilmpoverishmeny, the destruection of

agricul tural resewvau‘onu and the weskening of agricultural production
u&puCltV, which ig the main souwee of naticnal wealth.®

Mexico staitcs thatl:

The Government of
Tn our country, as repeaitedly stated, viicre are no linitations on the

right of indigenous persong, groups or commmnliies bo accezg to the various

forms of land cwnership, such as azricultwal production unite (ejidos),

communal land and snall holdi snrlclly spearing; are there any

2Ye LG, ! however, om ongoing social
and legel struggle for the land in which the inbabitents of rural arecas,
including indizencus persons, are engzged'.
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19, The Federal Constitution sitipulates:

"friicle 27. The ownership of the land
the bhorders of the national territory is ve
which had and continues to Lavs tha by e
individuals, thereby constituting private v

"Bxprovriations may be made only on the ground of public utility and
against compensation,

"The nation shall at 211 dines make such arrangenentis
in respect of private propsriy as ths g mey demand and 91:: o
regulate 'ﬂvxusc of ratural vesources thed ble fo he appropriated with
o view to the equitoble distribution of pubklic wealth and 40 onc aring 1is
congervation. To thai end, the neccseary measurss s?elT be taken to dvide
up the latifundia, %o dsvelon agrienlinrsl ounll holidings that ore being
Parwe& to create new agrﬁcuitur i communities with $he necessary land and
water, to encourage agric 1]uur0 and to prevent the ¢r0ﬁvuc+1on of netural
regources and any donage wiich property may suffer to the debtriment of
society. Population settlements which do not have land and waﬁcr or which
do not have them in sufficient guantity for the neads of their inhabitants
shall be entitled to an endownent thereof whi shall be token from adjacent
property, with dve wespest ab all $ipes {orv agriculiural smellholdings that
are heing farmed.”

20.  Article 27, pavasraph I, of the Poderal Conshituticn provides that:

"Only Vewxizcens By birth or by naturalisation and Mexican companies
shall have the right o become owners of lands, waters and accessions
thereto or to obbain concc,u¢o“u to exploit mines, waters or mineral fuels
in the Republic of Mexico.

i ticle 27, paragraph VII, stimnlates, with resard to population settlements
which retain commmeal siatus, thet:

"Population setilements which retain commuial status de facito or
de jure shall have capacity to enjoy in common the lands, forests and
vaters which belong to them or have been or may be restored to them.

"Al1 issues which, on accoumt of cow nnal land boundaries, whatever
the origin thereof, are pending or which may arise bebwsen twe or more
population settlements shell > under fodemal Jurisdiciion. The
Foderal Ixecutive shall tale vp such issuss and shall propose o final
settlement therenf to the pa concerned. I the latter are in azreement
the proposal of the Bxecutiv 1 have the force of a final decision and
shall be irrevocable; in th rary casc, the party or partics not in
agreement may appeel is the reme Couxrt of Jusiice in HMexico without
prejudice 0 the immediate enforcement of the pregidential proposel,

wmmary procedurs for dealing

he st
e presceribed Ty law.!

with the aforementioned disputes

o
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20, With regerd to Torms of land %enure in lMexico, the following has heen
written:

"land coexisbencs of two

systems of ciples., Holdings may
be priv a“‘cely syned or cnmnunc,ll" 1 1(1 and. Ei.'l:?}-’ nay Le consumption or market
oriented. The small size, woriintensive farm units prevail, whether
private or communal, and arc especislly charac stic of tho cenber and
south. The sxtensive, nul ed holdings are mors

ot
o)
t 54
v j=-
[y
m

S b
prevalent in thoe north.
"Fiidos {production wnits orgonined co-operative and commnal

tesis) nay ﬁe as ?avﬂe as

lvauﬂ holdings, but the

nelding of of the communal lands)
ig often alle? a r. Only in tho
large norﬁnern Q‘lQOQ ig nt., In ths larger

-

aperations, common probld ilization, bypes of
crops oroduced, processing Lop - are h andled for
the entire co—operative.

“The sgricultural division of exbensive and
lntCPQWVu forms (north and goutl TOAPES borical and

nistrative., In the south,
of small size survived the Spani
In the noxrih, Vlcre the COHSJLV alweyrs much
lower, the hacienda (lzxze ostate) heoom domi inant, with its somi-feudal
orzanization and its divisio coording o occoupational gkill.
The hacienda was much more ¢ to the groving markelt economy

of the 20th century than warc the niian victs of the south.

neriod intact.

¢ historieal ontocedonts in the communal organization

of land holdings that charactoriscd nany Tndian groups hefore the Spanish

5 r the colonizl o ﬂio{ and the 19%h cantury, commumal

holdings were olmost -nt*%cly rapla
O

ﬁvivnbe holdings which evolved
igh crown grented large tracts
to private individuals (see
rofarn as one of the goale of

21 o prominence. 4s of 1967,

' 'ariﬂn ro?m“”

progran of " Mexico's

national terzltory, Lad been Aisbributed b 311100 eiidniarios.

o
-
b
o
-
o
oy
O
iy

"ihe Constitution of af 19%s4 provided feor
the restitution »f Land b Lorth ite end
provisions o which pewsol form. Land limits
nar eﬁidatario 7L Trig and or
A9, 42 acres in dvy i Those eniiitlad o 1 parcels but for whom no
¢miiswm’~z ificatus ishte (ferechoz
aorarios o 8a1vo hy the
aovernment, Rat ificates
range from ha number

ig increasing.
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"Most often, tillable land granted to an ejido is aivided into plots
or parcels farmed hy the individual ejidaterios: in 2 fev cases, the
cropland  is held in common. The pasture and woodland arcas are held for
communal use by %he zjide. The gjidabtoric may dispose of the produce’

of his cropland as he wishes; however, to. continue his holding, he rmat
cultivate i%. If the land is abandoned for 2 years, it vAvcvtg to the
ejido for reassignment. Iy law, ejidal parcels cannot be transferred from
the one person to whom they were originally assizned. The ejidatario may
augment %the size of his heldings and hence their yield by renting
additional land frow others, and indeed not only is there considerable
renting to other ejidaterios but cccasionally to persons outside the edido.

"The maxizum amount of land that can be held asz private proberdy
depends on the use to which the land ig put., The limit is generally
247 zeres (200 hecta;eu) of irrigeted land or the equLv.leni thereof.
Sguivalents of one acrc of irrigated land are generally 4.94 acres of
nonirrigated land, 9.88 acres of good dry~land nagture, or 19.77 acre
of poor guality d;s —-land vasture. Higher limits on private land are
established for the production of certain specificd crops., The 1imi® is
370 acres of irrigated land for production of cotiton and 741 acves for
bananas, sugarcene, coffee, henequen, rubber, coconuts, grapes, clives,
vanilla, cocoa and fruits. Encugh land mey be nsed permanently to
suppert 500 head of cattle, or %

b
=}

0
te
TL

i
t the eguilvalent in smaller animgls.

1

manleipic (ﬂdﬂWClD“ ity). If the owner dies intestate, the land passes

to his next of kin. Owmers of private proneriy may increase 4

holdings, as nay ejidalarics. by renting pisces of land from larzer holders
g8, Y ) S &4 . ¢

or, unlike g; 1ua£nr¢os, Ty ta“ ng additional land in the names of members

of the family.

"Inlike ¢jidal proverty, private 1‘"c'or_n:-tv can be transfcrred by sale
from one person to another. Titles o land are registered in cach
ok
u

_ "Tie distribution of land between private and ejidsl Moldlngv changed
narkedly between 1930 and 1940 but has since stabilizcd so that by 19GO
approximetely 43 per cent of the croplands were in g¢jidal holdings
(sce table 24). The average size of both private and ejidal hqldinhs in
all regions of the country has increased since 1930, with the exception of
the Center zone, where population pressure is the greatbest. According o
the 1960 census, the averase s T private holdince was highest in Bhe
Morthern Pacific and Southern Pacific zones, while ejidel heldings were
largest in the MNorthemn Pacific zone (see tabkle 25), The number of farme
holding 12.%% acres or less varied from 44 por cent in the Center zone to
10 per ceni in the FHorth and Worthern Pacifiec zones; their share in
ageregate croplend verded from almost 10 per cent ir %} e former to less

/

g
j=
=3
ﬁ)
Y
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A

than 2 per cent in the latter two szones (see table 26

"iverage size,;.of course, docs no roeflect the disgtr butlon of land
in individual holdings nor t%o amownt of arable lend within a holding.

Tn an intercensal estimete made in 19Cr5 9 per cent of tq_ private farms .
had no arable land; presumably they were ranching or forestry enterprises.
Private farms with 1_.), acres or lcss of arable land constituted

75 per cent of the total: 12 ner cent of the farms had betwéen 12.35

end 61.77 acres; only & per cent had more than 51.77 acres of arable land,
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nage 14
Mthough there ars some very large farms, particularly in the ncrth,
much of the land of large farms is too mownbainons or too arid to be
useful. In the north, 6 per cent of the land was reported tillable
and 4 per cent was actually in crops. In the central region, 28 per cent
was tilleble and 19 per cent was in crops.” 5/

23, 4s to the situvation of Arauncanian indigenous persons with regerd te ownership
it, 2 publication reworts that,
]

ry of labour in Fay 1950:

of land and possibilities of making proper use of 1
in Chile, according %o a statement made by the Find:

",.. the average oxtent of an Aveuvcanian's individu
ok hectares. The problem is said %o have grown mor serious becauge
criginal calculations for the distribition of land were bascd on an
Arancanian population of €0,00C persons whercas the nunher i
higher, with an average of eight persons to each fanily., The Shul
Congress of the fvaucanian United Froni, held in Temuwes in May 1940
that the Tndizns were 'in & Aistrossing situation owing to the el
land!. In some areas bhe average yizld per holding is roparted to be only

80 kilograms of whoalt per year.”‘é/

5

24, TIn 1974, the Government provided the following interpretation of the siiuation
and the motiviations of Araucanian indigenous pPersons:

"Tand in the reservaiions is scanty for those whe cocupy it and
the Mmenefits! to which we were referring are very limited, W this must
be added the fact thet very often the occuplers have To pay mant to
iandovners who have gone away from the community, all of which means that
the land does not produce enough o provide adequate gunport for families,
Furthermore, since the land belongs to bhe communi ty and nct o the person
who derives the benefit therefrom, the latter has no great interest In
making any significant improvements in the propersy, fencing it in,
fertilizing the scil properly, building a better dwelling, sheds and/or
cellars, corrals, etc, This is why guch land appears to be semi-abendened,
the buildings terribly dilepidaied and the people sunk in poverty. However,
s closer look reveals that indigencus persons invest their savings in
animals, which are livestock property and consiiiute capital that can be
roadily liguidated at any time. The results of a census carried out in
certain indigencus communitics in the departments of La Unidn and Ao Bueno
serve to illustrate the foregoing and show that the sterentyped view of the
lazy, irresponsible indigencus person has no basis in fact., His way and
manner of 1life are not, in the final enalysis, the vesult of the gysbem of
mdivided communitics: the indigenous person who lives There is not mder
an obligation to assume the responsibility which any private property
involves, This is so true that when the indigenous perscn has his own land,

-

2/ Morris Ryan, John and others, fxea Handbonlk for Mexico, Foreign frea
Studies, The American University, Washington, D.C., re. 307-309.

ﬁ/ 110, Indizenous Peoples, Studies and Docwments, New Series Heo. 35,
Geneva, 199%, p. 35.
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under his exclusive ownership, and ifs size allows for moderately
reascenable exploitation, hisg out>ut and work are admirable. A fow
kilomebers to the scuth of Temuca, near the norih/ﬂouth higiwey, there

are. two such individual plots of land which are veritable models of

Tarming and whose owners plough in terrace form. Both owners hav

achieved a good standard of living and have acqalr =d agricultural nachineqy,
fertilizers and aven their own meens of trar naport,™

25, On the apparent origin of the location and the amount of land currently
cccupied by the Araucanlmns, the following paragraphs may be quoted from
information provided by the Government in 197:4:

"In order, on the one hand, © the task of the Settlements

o itat
Commission and, on the other, to determinc exa ould how muclh public land
was available, various laws were Das ich prohibited the purchase and
sale of real yroperty in specified prov1nces viere no individual title deeds
to such property had been entered, prior to those laws, in the Land Register
of the Real Lstate Custodian. 4s the work of the Commission progre ssed,
these prohibitions were extended to other provinces. The letbest probibition,
prohibvition Fo, 1, relates to the provinces of Valdivia and Llanguihue
(the province of Osornc did not exist at the time) and came inic force on

11 Janwary 189%1.

poe)

T'These lesel prohibitions did not succced in halting the swift advance
of civilization, wh'ch time and again made = ﬁockevy of them on the mogt
varied of pretexts, all of very doubtful lesality. A% a time when people
from all parts of the country and from abread were flowing into the pacified
territory, the National Treasury vas auctioning off public 1mnds, esteblishing
settlements, founding towns (TLﬂuco was founded in 1831 as a foritress wnder
the shadow of which there grew uwp a smalT settlement that was constantly
under attack from the Araucanians; in 1390, it received o ha n impetus
with the approvel of a plan for the dibtrlbution of sites among its
inhabitants), opening up roads, building reilvays, barracks, schools and
hOSpitals and paving the vioy for the civilizing activitices of 1nd¢v1aualw.

”Porests wera cleared by cubtting and burning and, for the second tine,
the plough conquered the soil, although not always as peacefully and
honourably as might have bheen desired. The result of all this was a_vide
variety of superimposed title deeds which inevitebly affected the -
indigenous rescrvations as well, though on a2 small scale (approximaiely
15 per cent of the area in joint ownership), countless 1@wsulus and
veritabl legal chaos, for the most part insoluble owing %o the lack of any’
definite boundaries.

”Then came Act ro.51160 of 29 fAugust 1927 and, ifogether with the
amendments thereto, it wws recast as Suprene Decree Mo, 4,111 Of
12 June 1931 concerning the division of indigenous communities
fict Ho. 4.802 of 24 Jenuary 1332, which established the Indian court
and, shorily theroaltcr, the Southern Properiy dcts, which were recast a8
Supreme Decree Wo, 1600 and Law-ranlking Decree lo. 260 of 1931,
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"Only very few divisions vere actually made; the files fille
with paper, On the other hand, it dld prove possible io draw a line beuwpon
private and pubtlic property, the large majority of cases nending beiwvesn

individuals being setiled by virtue of the special short limitation period

provided for under Law-ranking Decrec No. 250, There were many cases in which

the Hational Treasury recognized the validity of title deeds to indigenous
lands., ‘The situation of the reservations 4id not, however, change
significantly. 7/

Myidh a view to expediting divigion end speeding up the integration
of the Araucanias into the 1ife of the nation, the Dirszctorate for Indigenous
4ifTairs, which was rdsnonsihle Fo the Ministry of Lends and Set¥lement, was
set un in 1955 {by Law-raniing Decree No. 56 of 25 April 1953). T% was also
in charge of duly organizing existing cormunitizs or those fo be establishaed
in future; determining the 1l ca? giatus of indigencus families and their
rights of succossion; supervising the rational economic exploitetion of
agricultural land owned by indig WNQuWWMIﬂe and of subdivi
when the indigenous cwners so requested; to that ond, i% could feorm
co~operative, companies or asscciations of an economic character in which
connection it exercised the rpowers laid down in each case.,

"ict Ho, 14,511 was adovbed in 1661. It combined all indigenous'
leziglation (Law—ranlking Decree No. 4,111 and the amendments theredo) in a
single legal code, malting the Indian courds far more onerative by defining
their territorizl jurisdiction, procedures, =ic. Under its authority
significant prosress was made in the madbter of restitutions (which have
almost come to an end) and in the division of indigenous commnivies, A4t
present, there are 2,188 wndivided cormunibies.”

A-

The Government zolsn added, in connection with fct Ho. 17.729 of 26 Sentember
b i

,_s i—’

communities prevailed, 1Nchdu individvnl ownership of the soil for them
on & permanent basis and »hﬂrehv bliging them to assune the responsibilities

"Until its enazcimeni, the g rincinle of the division of indizenous
r

which that imposes on their owmer, all with a view o obtaining by that means,

g

inter alia, Tthe gradual integratian »f indigenous nersong indo society as a

whole.

"Act No 17.,2s replaced that systbom, aluhou(q not in express lternsg,
and was designed o keen the communities uvndivided with a vicw to making
thenm & uae*u_ tocl in the scoializatiocn of the (hilean agrarian structure.
So far, this Act hos not rezlly come into effect, since the regulations lo
which it refers have not been enacte&. If the Act is to be retained,
such regulabions should be enccted; cotherwise, the Act should | he Leme?l 2d
and a new Indigencus Act shoulld be adopted to implement the policy
introduced by the new Government in this regerd. "

7 B . . o . = . N .
1/ The Special Rapporieur reguested, but did not receive info rmation on
whether such recognition of the validity of $itls deeds Yo indigencus land

operated in favour of the indig

renons people bhemselves or whother, as this

information seems to sugcest, recognition was in fevour of non-indigenous
persons,

1972,
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In 1974, the Government also stated that the problems of indigenous persons

differ from area to area, but always include insufficient or poor-quality land:

28.

"... when the size of individual plots is too small, indigenous persons
realize that thelr efforts are pointless, as anyone clse would. They are
unable to raise the money they need o purchase tools: they lack ploughs,
harrows, fertilizers, harvesters, secds and, in particular, fences, which
are very exvensive. 7The consequence is inevitable: the soil begins to
ercde and locks virituelly abandoned. TProblems arise between adjacent
property owners and result in the most wnlikely lawsuits. £11 this then
sets the staze for poverty, iike the poveriy that affects Chileans with
smallholdings whose plots of land have alzsce nroved fc be too small.

"The economlc problems of rural indigenous persens vary consgiderably
from area to areca:; the problems of thosc who live in the central valley are
different from the probvlems of those who have settled in the middle of the
coastal mountain range or on the lower slopes of the fAndeg, on farmiand or
woodland. In the latter case, the arcas of land available-apnear o be
larger; the indigencus person lives on a small portion of land which has
been cleared and where he has his house and vegetable garden and, perhaps,
some land for sheep-graszing and sowing; but, basically, he sunperts himself
by felling trees in the woods held in common and sawing them up as sleepers
or planks or just firewood, which he transpeoris in flet carts or lorries
to. the nearest timber markets, usually with the help of his sons or cne

" or more chance associates, BSuch jobs are just 'make-work! activiiies in

the forests of the reservation, which are being depleted, There is no
reafforestation.

"The economic situabtion of such indigencus persons who live on woodland
reservations on the lower slopes of the Andes (their land is very poor and
extremely uneven) is one of extreme poverty. The same applics to most of
the indigencus persens who have land in the coastal mowmtains.,"

The information which the Government provided in 1973 in connection with this

study contains the following views on how %o solve these problems; which werc
apparently brought to its attention, and these have been submitted apparently with
its approval: .

"Tn order to solve or zlleviate the economic problems of the indigenous
populationsg, it will be nccessary to proceed by arca or region and cxemine
the special feabures of each one. We consider it esgential To do away
with wndivided commmities and then to develon the area in question by
providing the perscns tc whom land has been awardecd, either by the
Agricultural Development Institute or other public agencies, with the
necessary means e acquire wire and stekes for fences, tocols, fertilizer,
seed, breeding animalg, efc. In view of population growth, fishing or
agricultural industries should be sei up as soon as possible in each region
with a view to providing rermunerstive work for future generations.

Y3
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29, Paragraphs 77 to 84, 168 to 173, 204 to 206, 239 to 256, 281 o 282, : '
298 to 300 and 330 infra contain information on recent changes and on the current
gituation in Chile.

30, In addition to fthe general vrovisions relating o the right of owmership some
consbituiions contain principles relading to the social regime applicable o

i
indigenous land asg, for sxample; in Brazil and din Tedia.
3l . The Constitution of Brazil provides:

"Article 4. The patrimony of the Union includes:

1"
LRC )

"IV, The lands occupled bWy forest-dwelling sborigines;

Birticle 153, The Constituticn ensures to Trazilians and o
forsigners residing in the cowntry the invicolability of rights concerning
1life, liberty, security and property, in the following terms:

3
-8

"Pagragraph 22, The right to owm property shall be guarantecd, except
in case of expropriation for public necessity or utility or sccisl interest,
with previous and Tair compensation in money, except as provided in
Article 161, and the person whose property is expropriated shall have the
choice of accepbing payment in public debt securities, with a clause of
exact monetary adjustment., In case of imminent public danger, the
conpetent authorities may use private property, with assurance of
subsequent compensation o the owmer.

"Parasraph 34, The law shall male provisions concerning the purchase
of land by & Brazilian and by a foreigner residing in the country, as well
as by a naburel cr juridical person, establisghing conditions, resirictions,
limitations, and further requirements, for the protection of the integrisy
of the territcry, the security of the sftats, and the fair distribution
of property. '

1
LN

"irdicle 1968. Iends inhebited by forest-dwelling aborigines are
inalienable under the torms that federal law may establish; +{hey shell
have permanent possession of them, and their rxisht to the exclusiva
usufruct of the natvral resourses and of all uscful things therein existing
is recognized.

"Paragravh 1. Leged affects of any nature vhogze purposs is the
ownership, possession, or occupation of lands inhabited by forest-dwelling
aborigines are declared null and void,

"Paragraph £. The nullity and voidness mentioned in the preceding
paragraph shall not give the occupanis the right %o any actlon against,
or indemnity from, the Union or the Fational Indian FPoundation."
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According to a source:

"Land is what civilizadag want from Indians, and whai FUNAT has to
ensure for Indians when they are pacified. General Bandeiras de Mello told
ug that hunting tribes were assured of 100' to 150 hectares per head,
acculturated ones, 50 hectares. This measure seems eguitable until one
inguires inteo the kind of land given ‘o Indians. That at Marechzl Rondon
is so poor thet the Indians have their plantabticas 10 lm awvay from the
viilage at the Post; at Cansla the only good soil is several leagues
awvay - 'quite close!. One Indian remariked, 'it hordly tekes a men an hour
0 run there!l"

A source .states:

~ "Assuming that official policy in PBrazil aims, as we belisve, at the
integration of the Indian population, his, in nest instances, can only be
achieved if the Indians are given assurances that the land they live on
will be their cwn and for their use in a foresecable fubare. Any transfers
%0 new areas must be acceptable to the tribes concerned, and their members

eggity for the transfer. In opder

to safeguard the Indian population, land purchases or long—term leases will
have to be arranged.,”

The Constitution of India declares:

"17. FProtechion of certain rights regarding freedon of speech, ete, — (1) ALl
citizens shall have the right .. '

fn

2w

-

nf to acquire, hold and disposc of vroperty: ...
H i X L N

1

*ee

"(5) Yothing in sub-clanses (d), (e) and (f) of the said clause shall

affect the operation of any exisbing law in so far as it imposss, or
prevents the State from meling any law imposing reasonable restrictions
on the exercise of any of the rights conferred by the said sub-clauses

either in the interests of the general public or for the protection of
the interests of any Schedaled Tribe.!

The Anti-Slavery Society has stated:

"... In the case of industrial develepments it is net just the land that

is taken for the factory or mine development that is important but the
extra pressures on adivasi land reswlting from the immigration of non-tribal
traders and workers. Birsa Seva Dal (BSD) (an adivasi labour organization
in Chotanagpur) report a large number of cases of government - bureaucrat -
pelice collusion %o illegally alienate fribal land that is close to, bud
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36,

38,

not part of, government indusirial projects (vve.) but perhaps the most
graphic description is provided by Srivastava 1972 for the vicinity of
the Bailadila Ircon Ore Mine in Basiar District, Madhyﬂ FPradesh, that was
developed for export to Japan:-

Mafter the establishment of the project, businessmen, contractors,
labourers and techmicians sitarted coming to the area ... Vast areas — both
harren and fertile attracted the cutsiders and they establighed themselves
on both sides of the road passing tvhrough the village Bade-bacheli ... allied
industries and markel centres were also sed up ... a bania (non~tribal)
sells commodities to meet the day to day needs to the tribals and acts as a
money-lendsr ... any tribal whe is not in a position fo repay his debt
1oses his land to the money—-lender ... the land around the road is no.
longer in the possession of the tribals. The cutsiders arc further
encroaching on the land situated a 1ittle hit in the interior both for
cultivation and habitation ... in Bade-bacheli villages 2027 acres of land
belonging to five tribal cultivators have Teen officially permitted to be
sold to non-tribals ... but legal a2lienaticon of tribal land is not equal to
even one tenth of the rate of illegal z2lienation ... The thatched huis of
the tribals are gradually being replaced by the pucca, (brick) tiled hcuses
of the outsiders (1972:71-75).

fAccording to the Government of the United States:

"The right of the Indians to own land collectively is protected by the

trust relationship - in which the land is owned by an Indian tribe but the

deed is in the hgnds of the SOCTEt&TJ of the Interior. Invividual
ownership of land is possible and any 1nequ1tmec felt by the indig enous
person in regard to his right to buy a ceritain piece of land can be
litigated by virtue of Civil Righis legislation,"

T4 has been written that the Indian nations:

myere driven from their lands on to regervations. Even on the reservations,
the populations which depended upon subsistence were denied control of their
lands, that control being vested in the Interior -Department ... :

... aided later by their subsidiary elective councils. Thus do we find
Indian reservations flooded by dams to provide water, flood control, and
hydro-electricity to the cities. HMines open the carth for coel fto provide
electricity for the cities, On Indian reservations, whiie ranchers raise
food to be packaged and sent to the cities -~ while fhe native people who
are entitled to the land go nun&ry.”‘g/

hecording Ho another source:

"In blatant disregard of solemn agreements with the Indian people the
United States Covernment has encouraged and permitted the settlement of
non-Indians upon Indian lands and with increasing frequency has recognized
this now fait =ecompli by judicialdecrees declaring that such lands are no
longer Indian lands.

§/ John lohawl:, "The soversigniy which is sought can be real", fkwesasne Hotes,

vol. 7, No. 4, 1975, p. 34.
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"Tn an effort to force the division of Indian lands in violation of
treaty agroements, the United IStates Goveranent has subjected thz Indian people
to duress, frauwd, trickery, deceit, end, when all e¢lse fails, to the -
imprisonment of Indian leaders who oppose division of Indian lands, without
charges or frizl,.

"Mhe- United States has set up claims procedures bto atbtempt to legalizoe
the past theft of Indian lends. Phese procedures violate fundamental
international law and fundamenial fairness., They accept pelitions for claim
from the colecnial- puppet government establishment and deny the legitimacy of
the traditional Indian governments. These claim procedures issue awards which
are minute fraciions of the value of the property stolen., Forx example, '
$#17.1 willion was swerded for the entire Mlack Hills of South Dakeils stolen
fron the Oglala people. Onz small 1lC-acre section of the Black Hillg produceld

C$1.2 billion of gold, Purthermors, claims are denied on technical and l
‘procedural grounds whenever possible. Tinally, the United Btates Government,
after decreeing that it will nol refurn land it adnittedly siole; alter
deciding unilaterally how much it will pay out of its bounty for stolen goods;’
after presuming to be the sole aunthority on The guession of To vhom and how
these claims will be paid, adopis plans and procedures thad virtually assure
that monies for such claims, when paid, are soon stolen from the Indian people
by the agents of the same Government which stole the land for which the money
Was paid.”_j/

39. 1% has been stefed in another publicaticon 10/ thatl:

- "When natural rescurces have been discoverad on Indian land  the
Tnited States has proceeded do exploit them completely. In the case of the
Black Hills the United States stole the lands and extrscted the gold.
Presenily, on Cheyomne and Crow reservations in Montana, the collusion of the
BIA and major coal producers Peakbody Coal, AMEX, Standard 0i1, Shell 0i1,
Gulf 0il; ete. resulted in conitracts in which the Indiens would receive only
one third of the market »rice for their resources. Indians are not free to
contract for themselves or to hire a lawyer withoubt BIA (US) approval so they
are unable to achieve resiitution.”

40, As regards the land in the reservabion of the Navajo nation, it has been
written: : : : '
"The reservation has valuable energy resources in oil, natural gas, coal,
and uranivm, Strip mining is new conducted wnder leascs thet failed to mention
the method of coal exiraciicon or to gunrantee adeguate resforation of the land
to natural contours, The tribe is concerned about the faimess of future
mineral expleitation leases, in view of the relatively swmall size of its
reserves.” 11/

2/ Tnternational Indian Treaty Council, The Second International Inéian
Treaty Conference, Yankion, Lekota (Siow:) Coundry, South Dakota, 13-20 June 1976,
13. 4' o i e i e - C - .

10/ The colonial case of American Indians in the United States of Americe,
publighed by the Infernaticnal Indian Treaty Council, Wow York, pr. 4-D.

1L The Mavajo nabion: M fnericon colony, A raport of the United States
Commission on Civil Rights, Washingion, Sewbenber 1975, p. 122.
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41, It has been reported that:

vh dozen American Indian tribes, controlling at least 55 ver cent
of United States uraniun and 30 per cent of its coal, mei twice recently
with members of Arab nations to learn bargaining technigues of the
Organization of Petroleum Eipording Counvries,
MacDonald, Havajo chairman and a member of the Cowncil of Dnergy
Resource Tribes (stated)

"ie believe ther (OPEC) have a certain amcunt of information and
technology that would be most valuable te us.

.

&

"etve found hov energy compenies have dealt with them in the past -
bad leases and one-sided overations. We wanted to see if thsy could give
us some technical assistance we can't get from the Tnited States Goverment." 12 /

42, 1In Peru, an officizl publication on agricultural policy mabiers containg the

following paragraphe, which were taken from a statement by the Minister of
Lgriculture and which are considered relevant here:

"The Peruvian revolution, which the armed foreces have the historic task
and responsibility »f leading and implewenting, accords top nriority to the
far-reaching, rapid and large-scale transformation of agrarian structures.

"Tn the light of the criferia o, we are carrying out agrarian
reform in Peru as an, integral part of a process of over-all change in
national structures. The goals achieved in less than three years are already
among the mosi meaninzful on the continent. We cen state that the
latifmndio in its variocus forms no longer exists in wide and densely
populated areas of ihe cowntry. In place of the anachronistic and unjust
structure of land tenure, use and labour, a new agrarian order is being
establighed as rapidly as availadle resources allow and the principle that
ovnership of the land shouwld be vested solely in the person who farms it is
being jealously observed.

@

3

"he king-pin of the now structure is rural seif-manazement enterprises
baged on three forms of social ownership: agricultural production
co-operatives, agriculbural companies of special benefit %o goclety and
restructured rural communities. The State does not inferfere in such
enterprises in any woy other than what is esbablished for any economic
activity, apart from regulations of a temporary nature that are applied in
certain cases solely for the purpose »f guaranteeing the irreversibility of
the revolutionary wprocess. The new struciure also includes small rural
propertics that existed already or are the resilt of awards of family plots,
as well ag mediun-sized properties, which mey belong o natural persons oOr
partnerships. Condominiums end companics with share capital have been

12/ International Hereid Tribwne, 11 July 1977, p. 4.
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abolished. In the case of individually-owned mediun-sized estates
regular workers are ontitled t¢ share in profite; in the case of
partnerships, the law confers on such workers the caepacity of pariners
ex oficio and, accordingly, the right to share both in profits and in
management. At all times, the owner is reguired on e permanent basis o
comply with the oblization to exploit the land directly and efficiently.

"The General Water Act, which is a fundamental part of the agrarian
legislation enacted by the Revolutionary Government of the ﬁrmma Forces
has reinstated Government ovmership of watcrs, whatever their source,
Governmen® ownership of water is inalienable and use therecf is granted
in the ligh% of the requirements that rotb 1ona11y derive from the kind of
goils and the kind of crops sown; so-called 'acquired righis' have heen
abolished, along with any other form 2f »rivilege. Contrcl over irrigation
vater, formerly o reflection of the pover of the latifundia owmers in our
arid coastal region, is today one of the main tocls available %o users!
counecils for the planning, wnder State supervision, of dgricultural
activities

"The extent to, and speed with, which changes arc being made in our
agrarian etructures do not stom from any devarturc from the peaceful nature
of the Revolution. At the same time, it pust be noted that, unlike what
happened under other agrarian reformg comparable in scope To that in Peru,
not only has agricultural rroduction not declined, bub, on the contrary,
significant increases have been recorded in various sectors'. }g/

&%,  According %o a source on Sweden:

"iee Holmbéck considers that the Lapps ciaimed legel acceptance of this
sort of transfer (viz., taxed mowntain end taxed land) on account of Lappish
hereditary rights in this field differing from the Swedish law; for this

eason, inheritants had 2 special need for some other title to the land than
tho one they received throu”w 1nnor1tancc. Tc me, this explanation of the
situation seems a little odd; it is hardly probable that the Lapps would
have discussed the different Swedish and Lappish conception of hereditary
rights to real estaie. They have scarcely formod any o*rﬂnmna gither,
about the necessity of having 2 title to the estate.

"t is more natural do explain circumstances thus:; that Lepps, originally,
had to have the consent of the ziilda to btake over $he 'land' and thet they
therefore, after the introduction of Swedish administration and Jurisdiction,
turned. o Swedish court insitead. Among the Skolt Lapps, the situation has till
recently been thet norras (t#he villagze council) had the conclusive right
to decide aboubt the dsiributiorn of land.

"If this concepbion of the situaﬁion is correct, it neans that the
right of single Lapps or Lapp families to the land, was only a right of
use, which was even dependent on the COﬂ“ﬁht of the gii'da. It was thus
the giilda which in the last résort had the right of decision over sii'da

3/ Publlc Relatlong Department of the Ministry of Agriculture,
Poiltlca Agraria, statements by bthe Minister of arrvculture, hen. Lnrlqub Valdes
fngulo, Lima, March 1972, pb. 12-14.




B/CN.4/Sub.2/1983 /21 /add

nage 24
territory. TFrom ithis view of the nature of the rigl tenent
fron the se ensbnptn century that the 'land! had n ided is quite
explicable. fccoxling to tho Lappish concepiion to the 'Land!
has been interureted in gquite anothor way fthan jus common ?TOyuriy righti
30 & knife or a cap, The individual Lepp only had uee the land
and sven that 1ight was to be decided on by tho 3ii! {council).

"Tn reality there only existed o right of use which depended on the
sanction of the 5+_’da CommUINi Gy .

"Tn the Swedish commitice report of 1823 therc are (pp. 71 et 86q. )
pimilar statements, in esgentinl parts corvrect, ohout Leppish justbice and
the Lappish villaze.

he gltevain doclsio villogze arca. The
right to this Terriiory ha rish village
from time immemorial. gug ppish vi i1lege in
the 10%h century is of con ttexr.

"Phe reviewing of the that the right

of Lapps ton land

and watec

-

rom tho .

Reindeer Pasfura iets

he Reindeer Pesture T ratn decision
cleerly as regulaiors whic fao : £ the La under
private law. The provisions about the funding of compensation payments are
guch regulators.
"
_ "Above all thing the Lopps have a fear of vhat in the Parliament has
hean called 'artichele policy! heing applied againast them, which means
that their land and theizr rizhts are talen from them, piece by plece,
without ahy sciloctive esbimetion ever being mnde of the basis needed in the
country %o secure reindeer nusbandry end thercwith the continuance of
Tappish culture. It is to be observed ithat there are abanﬁo &d farms in
the country but not one single abandoned reindecr-breeding district,
Reindeer husbandry is not = rece ‘1n: industry. Iis prospects ars good
and through co-operation with the neat-maricetins organisation, the farmers
ao-operation ete., profwt ability nay ? improved congiderably. The Lapps
consider thal only as an association can they withstend the cousiderable
rressure exercised upon t}e: and thoir land mainly in conneciion with
Crowvn exrloitation and tourism.! ;g/
14/ Statement by Brilk Solem in Iappike Rebbstudier {Tsle, 1933, o a8 cited
1 "The policy vnrogram of the Swedish Inbernamlong_ Journmal of
ATtlu and. Ilordic Studies, pp. 284, 285 and 287, L .
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According to the same source: 15/

"The reindecr pasture laws are grazing regulation laws, in many
respects chiefly to be compared %o drill-hooks. %he idea of presenting a
civil-law definition in the reindeer pagiure laws of the rights of the lLapps
to land and water was relinguished in the light of the Worwegian example.

As it has been pointed out before, these laws may be characterized as
regulatives which do not infringe upon the civil-law character of the actual
rights., These regzulatives give the State authorities all power, after the
Lapps having been 'heard! - in accordence with very incomplete legal -
instructions. Through the extensive Crown exploitation in Lappish areas the
lapps wmust in self-defence look on the Crown as their adversary. The systen
applicable to the Lapps may consequently be characterized thus; All power
to the adversaery, freedom for the Lapps to drill according %o regulations.

"TH has been the cenirel task of the Lappish popular movenent ever
gince its initial stages %o brinz about a correction of such copditions
that are quite alien to %the Swédish social order as it is usuwally
conceived., This maether has been regarded as common to all the Lanps of the
country, reindeer breeding and non-reindeer Lapps. The peopular movement
has aimed its criticisn at the Lapps being the weak, poor, defeated,
mumiliated ones, who have not come into their right. 4 lona list could be
made of racial anti-lappish statements in the preparatory legislative work
since Johan Graan's memorandum of 1673 which lead to the first Lappmark BEdict.

"The rights of the Lapps appzar to be founded on five different legal
facts: :

"1, The original right of ownership of the Lapps;

"9, Poassession by vight of irmmemorial usages

"3, Hereditary right of possession accepited by Swedish authorities;

"2, The land survey;
ng,  The Reindeer Pasture Taws,"
A writer states:

"The Reindeer Breeding Act of 1971, while failing to satisfy the
demands of the more militant Lapps who demand full ownership of the
reindeer grazing areas, has been generally hailed as an important piece of
ilegislation which goes a long way toward giving this minority group more
responsibility in conducting its own affairs. Under the new act, for
instance, questions relating to reindeer breeding will be handled by. the.
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in oy

e nsation £ lozs will bz swarwﬁ equally
vetween the Lappy districts zffented b ¢ Fand whers for the
fipst Sime they will e strongly represended. The new act also provides for
Jine r@organizati:n o pp digtricts inén independent sconomic assoclations
which will undertals reindeer breeding -n a collective basis. This
trangition from privaite to collective reindser breeding will wndoubtedly have

cconomic advanbagess — but 1t will involve radicel adjusiments and o sharp
treak with long-standing Lapp btraditions.” ;éf

46, On Indonesia, the Anti-Slavery Scciety has stobed That:
“Over somsthing as imvortent as land, v i

not completely clear. 3y arbicle 33 of the 194

states 'brancnes of produciicn which sye i i

affest the 1ife of most peonle, shall i

gection 3 states 'Land and wetsr end

contrelled by the Staie and shall oo

5T fhe peoplet. ]

gbrintly as weaning

of the land fox

the 1and o a*bLE

47. The inti-Slavery

ajority of the

10ne of the majer Uz)%Lens ig that of indigs
Many indians &0 U

are ofben no
settlers not
the Incdiens the
miggionaries o
of 17 December

the faw czbile

the frontier
most from this

R R . e = . - - = \
16/ Baward Maze, in Sweden H0W, HNo. 1/1972, vol. & (Stockholm, 1972),
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Special Rapporteur was informed
4 on increasing sfforts $o
nr-xndlg*“ous com:nnlules in

ion with this stody, the
facte sifuation of indigenous

Gavernment of Colombi )
persous in this regarﬂ-ln Lhe oWlowlnﬁ yv

£2.  Tn the infome tlnn RN Vfdeﬂ in 1974 in conne
I

G -

"Today as yesterday, indigenous persons are being exploited., The forms
of exploitation have varicd as little as the customs, habits and beliefs.
of  the. indigencus porsoma. haneuqelwvs,lsometiin@ is changing: their land.
inder pressure from settlers, who guite often had the support of the Church
and the Army, the Indians have had %o.flce from their hard-won lend 5o new.
- froptiers. At present, possession of the Indians' land and its fruits, L
benefits the sebtlers, who Duy L ode r ppices or steal it ovenly, .
Others have taken refuge in far flunﬂ forests or J,geru wrere the land
has 1little or no valwe, with the Zong-term prospect of the arrival of )
settlers or traders and of being rohbed once again of scant s sealth
wretchedly conme by .until now, Thoge wha, beuause of spbcﬁhl fralts.‘do
not give up.their lapd to %the uetbler" op, their :ealtr Yo tie traders
are assimilated wnder & procsss that is no lasg emiel: their chis fSADeCOMB
their exploiters aad themselves accupy the position which the wblbe
xplOLtev poouples elsevhere. ) ' '

ot

o
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B. Lepizlative, executive, administrative and judicial meagures
sdopied to protect the Iawful property rights of indigenous
persons. groups or communities

1. Introductory remarks

50. Before considering the measures adopted in the various countries, a few brief
yvemarks should be made on the significance and importance which the land has for
indigenous populations. Tt muet be stressed that there is a fundamental
diffetence between the relationship which indigenous peoples have with the land and
the relationship which other sectors of the population of the counitries covered by
this study have. It will then be easier tc understand why all indigenous peoples
throoghout the world place so much emphasis on the land and land fenure, to place
the problems of iand and land tenure in their proper perspective and o have some
idea of what indigenous peoples think and feel when land - their land ~ is at
issue.

51. It must be notad at the cutset that 211 indigenous communities have, end
uphold, a complete code of rules of various kinds which are espplicable to the
tenure and congervation of lznd as an impeortant factor in the production process,
the fourdation of Family life and the territorial basis for the axistence of their
pecrle as such. The whole range of emotional, culbural, spiritual and religious
congiderations is present where the relationship with the land is concerned.

The oral tradition and customary law ~ 2ot writiten, btut alive in the hearts of
indigenous peoples have lived, live and will go on living so long as they

gurvive, The land forms part of their exigtence.

52, In exenining the legal rules which are in force in the countries covered by
this etudy and about which information is available, we find that thers are some
countries where ne specizl legisiation has been enacted to deal with Indigenous
owmership of land, the matter being governed sclely by general rules. However,
there are countries where laws have been enacted to provide, in particular, for
indigenous ownership of land which is regarded as "indigenous land” or "land
gubject to a communal regime".

5%. Where there are nc written legal provigions that apply specifically to the
land of indigenous populations, the legislation of the couniries in guestion refers
to the rights which "every person”, "the inhabitanis" or "the citizens" have with
regard to the use of land. SBuch righis therefore apply to indigenous and
non-indigenous populations alike. It mist, however, be stressed that they have
a body of systematic rights which have been adopted in unyritten form and which
govern men's entire relationship with the soil, These rights relate to farming,
hunting, fishing, harvesting, herding amd other socio-economic activities by
which they sarn a living, including the utilization of the produce of the land,
co—~operation in many of the activities in question, participation oy family
members in such activities and by more complex social groups in the daily life

of the communiiy end pariticipation of sach groups, families and persons in the
magic and religiouc cevemonies and beliefe that are common %o them.

54, Land tenure has its origins in theancestral settlement of indigenous pecples
in areas of what aow constitubes the physical serritory of modern-day nations.
Some of the very imporiart factors that deitermine the bhasic characteristics of
land termure are: (L) the physical and chemical composition of the soilj

(2) the topography and altitude of the arca in question; (3) vegetation and
animal 1ife; (4) climatic veriations; (5) kind of activities for which the land
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is used (type of crops, nerds, game, fish, fruit, rceoits and tubers gathered
seasonally in each vart of the habitat, etc. ); (&) the various economic systems
currently in uses 7; the rules governing the occcupation of and succession to
plots whose use and usufruci can be granted; (8) the rarticular kind of social and
political organization afopted: and (9) the major importance of relationships with
the super—nai urel snd map?c and of TQllgEOLS beliefs and practices.

55. The discoverers, conquerors and settlers whe invaded erstwhile purely indigenous
territory generslly ceme irom a world wherz the concept of azbsolute ownerghip
prevailed, on the basis either of the rules of Roman law or of those of common law,
with their distinctive characterisitics in other respects. That concept imprinted
upon the possegsion of land merked secuiarizing and individualistic
characteristics, with the result that land was regazded as one more possession

or commnodity.: The landowner had the IlghT o meke use of his possession and to
enjoy it as he thought best, to plant on i% such crops or trees as he pleased, to
build there what he fancied, to leave it unused for such time as he saw fit and,
basically, to sell it, lease it, mortgage it or abandon it. Nor was there any
1imit on the use or tsufruct of his possession. He could freely dispose of iv 1n
accordance with the three elements inherent in that concept of ownership:

Jug utendi, jug fruendi and jus abutendi.

56. TFor indigenous peoples; the concept of land tenure had a very different
meaning. It belonged to the community; it was sacred; it could not be sold,
leased or left unused indefinitely. Beiwesen min and the land there was a
relationship of a profoundly spiritusl and even religious nature. They spoke of
Mother Farth and its worship. For all those reazons it was in no way possible to
regard it as a mere possession or still less as a commodity. Under the machinery
for succession from generation to generation, communities, families and persons
did not acquire a right of property in the plot of which they had possession sven
i¥ it came down to them in a direct line from a remote ancestor. The only rights
that were available, and could be grantéd, to them by tradition znd legal cugtom
were usuiruct and priority of use of the ancestral plot, with the cohseguent
obligation to make:use of it in the manner reguired by ecology an& cugsiom and not
to leave it unused indefinitely.

57. Marked emphzsig hag usually been placed on the "communall, "socialist!" and
evern "communist" way in which indigenous peoples managed the land in the days before
the cultural contact that led to subjection, dispossession and colonization. The
picture conjured up by these terms does not, however, really do justice to the
complexities that form part of all thisg..: Cemexrship of the land was held in
common’ by . the community as a whole and each group or sub-group or family unit
received only the usufruct of a'plot. They had what is usually called an
"individual right of oucupancy“, whersas enly a "communal rightof’ allenatlon“
exigted.

58. In indigenous terrifory, however, "priority" rights of various kinds were
often recognized over certain areas, such as residential sites for certain
segments. of .the community (tribe, sub-~tribe, clan) which had been occupied by
their respective ancestors since the land was first occupied; areas that had
always been cultivated hy specific groups and their ancestors; placeg for
fighing; areas for hunting, capturing or seiting vrapg, part of a wood, a
ciump of trees or individual trees. ' : I
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59, Only groups holding such special priority rights in these sites or areas had
2 right .of decision over them. Not even tribal leaders or chiefs. could take.

~ decisions which affected such sites and areas without the knowledge of the
holders. : - o

0. There algo used to be certain lands that were always regarded as common to
everybody end in respect of which any individualiged form of takeover by any
person, whether by way of use or of usufruct, was expressly and categorically
ruled out. .

é1. In the lives which these peoples led as geparate entities with an awareness of
their existence as self-governing peoples or mations, land was an element of
paramount importance, forming as it did a territorial base. It wag the .area
throughout which collective authority was exerciged exclusively by the people,

who .regarded it as. their territory. Within it, all the ancegtral and -traditional
forme of internal organization that had grown up historically were fully. valid.
A11 social, cultural and political institutions derived from the body of. -
tradition inherited and built up by each people and were accordingly defended as
part of their territory; they resisted any overstepping of boundaries by
neighbouring peoples and communities and, of course, invasiong from. other parts
of the world. ’ T ' o

62. Out of sentiments of "territoriality", every tribe, clan, people or nation
used resolutely to resist any invasion of its land and, in-particular, certain
areas of it that formed the mucleus of its special way of life and its most
gagcred spiritual refuge. It took military defeat %o strip them of those most
“precious lands. . T - .

6%, The gituation that now exists in this regard shows that ¥he basic concepts —
~the ‘Western one of individuel private properity and the indigenous one of
co~operative communal property — are very much alive in the minds, and in the
close?ematignal“attachmenﬁ, of the relevant population sectors in modern—day
naticng. The direct and indirect conflict between these two basic concepts

of land ownership and its ienure and of the fundamental relationship between man
and the land therefore persisis.

64. - Apart from certain, infrequent cases in which the right of indigenous persong
to organize their land tenure according %o their own ideas has been recognized in a
climate of social, political and culbural pluralism, the process of aggression and
of thé.imposition of the basic ideas and notiong of . the dominant sectors:-on
indigencus communities goes on despite the obvious and persistent efforts of those
communities to remain faithful and to give practical effect, to their own ideas
about land témure within the coniext of cultural and religiocus considerations that
give pride of place to land as something to be respected and venerated as

Mother Barth.

65. It:might also be noted that, precisely because of . this attitude: of respect
and veneration and because of the technology. developed on an ad hog basis, the
approach by indigenous populations to-the -development of their land and its _
effective uge involves attitudes to the exploitation of the land and its natural.
resources which arey.in ecological terms, more rational and sound than. those to.
be found among the non-indigenous sectors of the population of the countries.
covered by this study.
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66. As happened long ago in the case of agriculture ané catile breeding and,

later ony in the case of mining, indigenous land continues to be atitractive :to and
coveted by other sectors of the population for similar reasons. - Formerly, entire
communities and countless indigencus population groups were displaced so that the .
occupied land could be turned over to agriculture, cabtle breeding and mining in
the forms that were then prevalent. TLater on, indigenous populations were evicted
from less utilizable and prcductive areas to which they had been .chased 50 years
or more beforehand, so that news and hitherto utiwsed mineral and oil deposits
could be -exploited. INowadays, new ways of’ exploiting the land the the  new
matedialsto be extracted from it have beew ulscovereu. ;

67. The invasion by the new inhabitants of land that was more accessible and
better suited to agriculture or caltle breeding and of land considered suitable.
for minifig compelled indigenous populations, from the time of the initial-
dispogsession or later on as other areas were taken over, to withdraw to less -
dedirable and less productive land. ' This was accompanied by certain changes

#in “the ancestral forms of tenure, which were dismantled. in part, reorganized
aftér being re-interpreted in the light of their own native cultural patterns and
adapted to the new circumsiances that .prevailed. Horedver, the colonizl system
dllowed two types. of ownership — private (Western) .and communal . (indigenougg ~ to
exist in a delicaie balance which remained more or less stable whlle colonlal
subjugation lasted. .

68.- This precddrious. balance eventually suffered.the onslaught of the triumphant
liberalism that strengtheried Westernizing, -individualistic and secularizing.
tendencies as the various countries rélevant to ‘thHis:sthidy entered upon the
period of independence. In Latin Amgrica, the laws of disentailment of properiy
known as "mortmain® applied not onlj-$o.monasteries; convents and other
ecclegiaatical corporations, but aldgo, in express lerms, to indigenous
eommunltles, although their main purpoese was to separate civilian and rellglous
powers by breaking up the colomnial church's system of land ownership. Similar
phenomena occuyred in other parts of:the world,

69. The attack on indigenous commurial itenure enazbled individual title to
community land to YBe recognized on the basis of concepts of private ownership in
areas directly subject to the conirol of the authorities and such title asgumed-
more pronounced features in the- areas affected by it as the social and political
1nst1tut;ond 4f the new States ware gtrengthened.  The Andlgenous land which was
broken up in this way and whlch became a commodily very sSoon fell into foreign
hands, particularly those of - the large non-indigencus landowners, who thus .
divested the 1nd1genous communltlms of their nﬂrrltovlal base. ;-

0., It is worth repeatzng that not all communities suffereﬁ from thias aittack in
the same way and with the ssme intensity. Those that were fairly isolated
managed to retain their communal land and to give the impression of dividing it
up to the satisfaction of the suthorities while internally keeping the

ancestral forms of tenure virtually intact,

TL. For indigenous populations, land, today as yesterday, is a constant and
insistent reminder of their ancestors, of their heroic deeds and of the feats of
the tribe, c¢lan, people or nation. Oral, ritual and ceremonial chronicles

have perpetuated a whole set of tradiiions thatl are assccilated with each and
every part of their lané. The names of distinective natural features are linked
to tribal exploits, their struggles and their victoriesg, sacred places and
ancestral burial grounds. This is why not just "any land" is accepted. There
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is 2 special attachment to a ceriain ancestral area that involves a combination
of aepthetic appreciation, socio-culfural sympathy and deep-seated spiritual and
religious feeling.

72. The religion of indigenous peoples, their culture, self-esteem and respect
are today also based largely on a continuing and sacred relationship with
ancestral land, certain specific areas of which must remain undisturbed. The
gsacred plants they use in their religious rites and ceremonies and the curative
plants they apply in their medicinal prachtices grow on that land and have to be
picked carefully at given times.

73. These factors help to explain why, today as yesiterday, the attachment of
indigenous, peoples %o their land knows no bounds and is very different from the
concept of land as a commodity in terms of the real or potential benefits it may
yield. Today as yesterday, land is part of the existence, as indigenous persons,
of these populations and serves as the basis for their entire physical amd spiritual
environment. It is land that defines the group (clem, tribe, people or nation),
its culture, its way of life, its life style, its cultural and religious

ceremonies, iis problems of survival and its relationships of all kinds within the
community and with other groups and, above all, its own identity. Land is
synonymous with the very life of indigenous populations.

74. The preservation of this cultural and spiritual relationship with the land
and the recovery of sacred land which has been lost and is in the poasession of
others is of deep spipitual significance. The sxpropriation, .erosion, pillage,
improper nge and abuse of, and the damage inflicted on, indigenous. land are
tantamount to destroying the cultural and spiritual legacy of.ihdigenous
populations. TForcing them to hand over such land is tantamount to allowing them
to be exterminated. In a word, it is ethnocide. This is why, today .as always,
indigenous land cannot and must not be regarded in purely economic and financial
terms with its importance based on the capacity it has to yield mineral, oil~and
other resources in marketable gquantities and forms. Por indigenous populations,
it must be said once again, the relationship with the land is s%ill, over and
above all else, a profoundly emotional #nd spiritual relationship of deep
significance. o -

75. In the light of all this, it is now-necessary to examine the information
available on measures and action to foster and promote respect for indigenous
customs regarding the abtribution of the use of lsnd and to prevent the gbuge of -/
these rules by non-indigenous peoples from adversely affecting the effective '
access of indigenous peoples to their land and iis resources.
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2, Steps taken to: (1). muaraniee respect for and protection of the
procedures .established by indigenous custom for the Lransmission
by memwbers of -the indigenous communities of the right of . land usge
{2) prevent adventage being talken of such cusioms or of lack. of
understanding of non-indigencus laws and repulations to. abbain the

ownership of, or other rishis to the use of, lands belonging to
the indigenous ponulations or lawfully used by them,

76, The information avsilable -presents few date on measurés of general applicajion,
There are, however, enactments referring to specific land areas ard specific ‘
indigenous communities in several 'countries., In some. .cases there are ensctments

or measures thal have been intended for use as a.kind of model fo be adjusted o
Tit other similar circumstances. ; ‘. e T

77+ The Government of Chile has outlined the development of official policies
in this respect giving information on previously existing situations and on the
provisions currently applicable in this metter. Other sources, including Do
information provided by Mapuche organizations, interpret the meaning and effects:
of the seme provisions differently. - & S T '

78. 1t should be noted that the provisions enacied over the years reveal an
apparent general trerd towards the division of communal land and the granting of
individual $itle deeds to the members of indigenous communities. The exception
is fct No. 17.729 of 26 September 1572, which, according tc the Government, was
designed to '"keep the indigenous communities undivided".. S

75. The CGovernment also .states that Act Ho. 17.729 (1972) incorporates “some
interesting innovations, such as the basic principle of allocating land solely to
members  of the community who both live and work on the resgrvation, to the
exclusion of the rest, who are classified as absent. A4 declaration of "absence"
is made by the Institute arnd involves the cencellation of the community rights of
any- persons who leave the reservation and live or work ocuiside it. x

"The Act dispensed with the Departmental Indian Courts, transferring any
cases that arose between them or between indigenous persons and other persons,
to the ordinary courts of law for hearing and settlement; +he latier have the
task of receiving-claims and simply transfer the case to the Indigenous Development
Institute, which then receives ths evidence, establishes the facis on the spot .and
briefs the court that is $o rule in the matter.”

80. The Government shates that the Dirsctorate for Indigenous Affairs {DASTH)

vag set up by Law-ranking Decree No. 56 of .16 March 1953, under the Ministzy of
Lands and Settlement, with a view %o promoting the division of the communitiesy

the liquidation of debts and the settlement of indigenous persons in accordance

with Svpreme Decree Wo. 4.111 of 1931; +to organizing indigenous communitiéss:

%o determining the legal status of indigenous families and their rights of- : g
succession; to supervising the farming of reservations and small~holdings resulting
from the division of communities; and to fostering and co-ordinating the activities
of veriouvs State bodies and private individuals also concernsd with this part of

the nation, ’ : o

“The early years were spent in orgemizing its functions and revising leasehold
agreements, particularly those relating to forestry;  approving or disallowing
divisions of communiiies decided by the Indian couris;  securing the establishment
of schools in indigenous areas; and making loans available through the State Bank
and medical and health care through the relevent Minisiries. :
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“The second phase began with fct o, . 14.511, which revised all exisgting
legislation on indigenous persons and in general, was modelled on a Supreme
Decree No. 4.111 of 1931, except thaf it simplified and streamlined procedures,
Five Indian courts sat in Victoria, Temuco, Impsrial, Pitruiquén and La Unidén and
mensged to solve many of the problems involved in the restitution of 1nd1genous
lands,

"Article 60 of Act o. 14.511 provided +that, wher a restitution order had been
made, an occupier who lost his case could apply through the relevant Departmental
Indian Court for the expropriation of any land which he had been ordersd to return
within a period of 30 days from the date of execution, provided, of course, that
he had made substantial repairs or improvements on the land which was the subject
of the Testitviion (articles 73 and T4). In virtually all cases, the losing parties
invoked this right, which was conferred by article 68.

"Such exproprizations had to be reported on by the Directoraie for Indigenous
Affairs (DASIN), -which was thus able to mitigate some of the hershness so as %o
help those who hau actually worked the land and made the improvements referred to
in article 74 of the Act, Unfortunately, this also cancelled out many of the
results achieved by means of restitution orders, although, in all fairness, it
must be added that such expropriations always involved very small areas of land.

"Under DASIN's supervision, the lawyers acting on behalf of indigenous persons
worked efficiently and were subject to sirict control; they were required to
submit quarierly reports on both their contested and uncontested cases, on reports
prepared, contracts drafied, etc. The fact that they were allowed to exercise their
profession freely (article 6) meant that thers were efficient professional people,
qualified o deal with the various situations that arose between indigenous persons
and other indigenous persons or privaite individeals and before the ordinary courts
of law.

iParticular atteniion should be drawn o the work carried cut by the surveyors
of the Directorate for Indigenous Affairs who were appointed by the Deparimental
Indian Courss and who, in 10 years, succeeded in establishing a large number of
plots with titles of ownership where communal land had been unlawfully occupied
by privete individuals. There was thus a large number of court-ordersd regtitutions,
despite the expropriations pronounced in favour of occupiers who had lost their
cases.

"The work carried out by the Departmental Indien Courts, the defence lawyers
and the surveyors mede it possible to reduce to a minimum the amount of land %o
be returned to the communities; what were usuglly involved were very small plots
(between one-quarter of a hectare and 10 hectares, approximately).”

81, The Covernment reports on subsequenl events and assesses the work of the
pravious Govermment in the: following terms:

"fhe last phase of DASTI's work began with the advent of the Government
of Popular Unity, which completely politicized DASIN. A large number of new
enployees were hired solely on the basis of their political affiliations and
without regerd to their lmowledge and efficiency, The Directorate's
watchword was the recovery of land for indigenous peoples by any means, The
so-called 'Commissions for the Restitution of Indigenous lLends' were set up
and, more often than no%, enitrusted with the task of justifying 'iekeovers'
staged by political officials and of forcing the expropriation of land on the
pretext of solving the social problems thus occasioned. The expropriations
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which took place through the Commissions did not, however, transfer the land

to indigenous peoples legally; and, even when atitempts were made to include
meny of them in the settlements, the system was not very successful. Indigenous
persons wanted to own land individually or on behalf of their indigenous
communities, a wish that it was nct possible to meet.

"The result of all this was = more or less chaotic legal situation that
will take time and work to disentangle. At present, lands thai were !taken
over' are being returned and the notorious 'fence removals'! are- belng
exposed. -

. “One‘of the goals pursued at the time was the political organization of.
indigenous communifies as societies or federations, which were encouraged o
make all kinds of claims and vsed as @ spearhead against the established -
order with a view to meking accusations agesinst officials who were regarded
as 'reactionaries!?.

"Meanwhile, the judicial institutions became imwobilized, as did the
liguidation of vndivided communities. Meetings of officials followed one
_upon the other, with a resultant sharp drop in woxlr ovtput. Only in the case
..of the granting of fellowshlps, ‘the establishment of atudenﬁ houtels and
educational allowances was there any significant increase.”

. The Government states, with regard to the content of Act Ho. 17.729 and the
aims of the previous Goverwment by which it was issued:

"I{ was Dremulgatna wna publ*shed on 26 Sentembev 1972, Its prime
objective was to integrate in dlgenous persons into society as a whole by
assuring them broad participation in discussion and decision-making, dbut it
proved so unwieldy that it has been vxrtually imposgeible to implement;
furthermore, it makes constant reference %o ite regulations, which have not
been enacted,

”In general, it mamnﬁ ing the prohibitions on encumbering ané a]lenatlng
1nu1genous lands mrov1ded for in earlier laws. The division of indigenous.
communities is likevise parmltted but only when an absolute mejority of the
members of the community who live and work on the reservation so reguest
or vhen the Indigenous Tevelovment Institute gives its approval. This and _
the cumbersome procedure to which divisions are subject, made them impossible
in practice. What the previous Covernmant really wanted was to keep these
communltlws uwndivided so it could use them as a tool in the socializatbion
of Chilean farming. e P

82. As to measures for guaranteeing respect for and the protection of the
procedures established by indigenous cugiom for the transfer of the right of
members of the community to use +he land, the Government stated (1975) that the
legislation pertaining to land ftenure and indigenous propsrty has profeched the
ovnership, use and usufruct of such land by the indigenous populations which
occupied it ever since title was granted to them and even earlier.

“Act Wo. 17.729 Acd Wo. 14.511 and earlier hots prohibited $the sale and
alienation of the landsg of indigenous communities. The same Acts gtipulated that
the. .use and usufruct . of stich lands should belong to the ovners, i.e., the indigenous
poPﬂQatlono. S )

it ghoulu also he noned that eech fanily in the community group lives on a
partlcular plot of lend and works it for its own benefit, to the exclusion of the.
use and usufruct to which any other member of the community may lay claim,
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MAccordingly, once -the usufruct of & piece of community land by the head of a
femily has been more or less established, two sitvations may arise. The first is
that the head of the family proceeds during his lifetime 4o divide the right of
asufruct wmong his children, Moreover, it is traditionzl) for children, vhen they
marry, to ask their parent for plots of land which they may use o support’
themselves and their own family., This is seen as an obligation which, in most
cages, the father accepts,

"Phe second situation that arises is that, upon the father's death, the family's
right of usufruct so far as land is concerned can be divided only among those
children who personally ccoupy and live on the land. If there are none, the
right of usufruct of the land devolves upon the community, In this way, the existing
de facto situation as regards the family's right of usufruct, as wanted and desired
by the head of family, is perpetuated after he has gone.

"It may therefore be said that the ict sought to legelize this de Tacto
situation, which is perpetuated by the custom of indigenous populations. In all
the baclkground maberial vhich the Indigenous Development Institute has to provide
the courts in order to setile matiers vhich arise VYetween them and which concern
indigenous land, the existing de facto situetion with regard to righits of usufruct,
the extent and scope thereof, kinship and the origin of the occupation of indigenous
land, ete., is of fundemental importance,

“In short, all this means that the hct gives positive endorsement to indigenous
custom where transfer of the right to use the land is concerned and regularizes
the de facto sitvation as desired and wanted by the holder of the right of usufruct
with absolute respect for his wishss," '

8%. There are several legally recognized means of preventing non-indigenous- persons
from obtaining the use, usufruci and ownership of indigenous lands or lands belonging
to indigencus populations,

"It has already been stated that non-indigenous persons cannot acguire such land.
ict Wo, 17.729 prevents indigenous persons from selling their land. It also prevents
the use of indigenous lands and their usufruct by non-indigenous persons.

"In any event, Act YNeo. 17.729 siipulates that all questions involving the
administration, exploitation, use and usufrutt of 1nd1gmnous lands shall be settled
by the ordinary courts on the basis of a renort from the Ind*genous ﬂevalopment
Institute., This protectionist approach for the beriefit of indigenous- populatwons
rules out the possibility that other non-indigenous persons may be zble to take
adventage of customs or lack of understending of the laws and regulations ito obtain
ovnership of and other rights over indigencus lands,

" The Act also provides, to the same end, that all' acts, contracis or measures
entered anio by indigencus persons wiith regerd %o their lands must be authorized
by the Indigenous Development Ingiitute,

84. 8See paragraph 29 - svpra.

85. The Governmeni of TFinland sitates that there zre no special provisions to be
applied solely to the Lapps in respect of measures to protect their lawful property,
to guarantee respect for and protection of Lappish customs and means for the transfer
of their rights to land use. The Governument adds that "the services of central and
locel anthorities are available to the Lapp population for the prevention of any
abuses againot them. A genersl legel aid service is available $o all, including the
Lapps."
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86. The Government of Denmark states that the Danish Folketing (Parliament), in its
1978-1979 session, passed twe acts of importance %o the rights of the resident
Greenlandic population in regard to non-renewshble resources, viz., firstly the
Greenland Home Rule Act, Ho. 577 of 29 Wovember 1978, and secondly, the Mineral Raw
Faterials in Greenland Act MNo. 585 of 29 Hovember 1978.

"The Greenland Home Rule Ael, in section 8, provides as follows:

(1) The resident population of Greenland has basic rights to the natural
resources of Greenland.

(2) With a view to ensuring protection of the rights of the resident
population in regerd to non-renewable resources, anc %o gnsuring profeciion of
the joint national interests it shall be laid down legisliatively that any
initinl search, and any exploration and exploiftation of the sald resources shall
be subject to an agreement between the Government and the Home Hule Administration,

(3) Prior to any agreement in pursuance of subsection {2} above being
concluded, any mewber of the Landsstyre may demand $hat the matier be referred
to the Landsting (Parliament), which may decide thet the Landssiyre shall no#
co-operate in regard to the conclusion of an agreement of the tenor concerned.”

The provisicn in subsectlion (1) has the charecter of a political declaration
of principles.

The basis for the provision is & recognition that the resident population of
Greenland hes basic rights in regerd to natural resources, which leads to a
formulation of ceriain political and moral claims which should be respacted. These
claims originafe, in particular, from a sentiment of the interdependence of the
pooulation and the land in which it has been living for centuries. This inter-
dependence naturally leads to claims for certain rights which are not covered by the
traditional legal linguistic usage, and which, consequently, are not absolute in
2 legal sense.

The rights to be iteken into regerd, as far as non-renewzhle resocurces (raw
materials) are concerned, are the following: -

(1) the right of decisive influence in regard to rew materials, and particularly
on the conienits of vraw material policies, and on the rate of development.

(2) the right 6 ensure thet any detrimental effects on the physical and social
envivorment are countered, in such a mammer that Greenland's traditional trades,
culture and way of life are protected.

(3) the right to make a profit from any raw material extraction, with a view
to creating a financial basis for improvement of the conditions of life, alsc on
a long-term basis.

These rights should, moreover, be seen in relation to the constitutional
arrangement desired for the realm as such and for the population, which is accepted
by both Denmarl and Greeniand.

a7. According o the Government, to protect these rights and to protect the joint
national interests of the realm, the rules relating to raw materials are based on
the Follrwing principles:

that Creenlsnd and Denmark shall rank equal in regard o laying down the guidelines
for developments in regerd to raw materials in Greenland, and to adoption of
concrete decisions that are decisive for the course of events (the principie
of equal status).
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Stotute, Act He. & weing £l provisions regerding the land rights of the
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Cbhel vo exclusive usufpruct of the sith and all the
‘uﬁiiiﬁies ﬂtl&uuhg an Lhat land.Y® -
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"drt. 25. Recognition of the right of the Indians and tribtal groups to
permanent possession’ of the land they 1nhaolt, in the terms of article 198
of the Federal Constitution shall be independent of the delimitation thereof
and ‘shall be assured by the federal agency of assistance to forestndwellers,
taking into account the current situation and the historic consensus of
opinion on the length of time they have been odcupied, without detriment to
the approprizte measures that the Powers of the Republlc may take in the
case of omission or error of the sald agency. " .

89. Further to tﬁ@ provisions covtalhed irn articles 4 {(IV} and 198 of the Federal
Constltutlon, quoted in para&raph ;p above, Aot No. 5001 declares.

(i) On recognition of Pl”hus

colEptiele 22, sheeews

"Sole paragraph. Land occupied by Indians in fhe termsz of this
- sarticle dsithe dnalienable property of the Union (Articles 4, Ttem IV?
¢ oand: 198 of the Feuerﬁl Lonst1tut10n).;~ o :

{ii) On the DOSSlbllltV of 1huerventlor.

- VApt. 20, . Exceptionally and for any of the motives hereinafter
enunerated, the Union can intervenes if there is no alternatlve‘solution,
in a. natlve area, said, measure to be determined by decree of thc

- President of the Republieg::: Ry

"8 3, Interv ntico may be decreed

—e

"a). To pvt an nd to flgntlng‘between‘tribal gbouﬁsi"-

"{b) To combal serious 6uubreaks af epidemics that may lead to
- extermination of :the native community or any disease that may’ endanger
the integrity of-the forestidwellers or tribal group.

~."(e) For the 'sake of natlonal SLCUP’uy.'”

"(d) To carwy out publlc works of lPtPPest to natiOﬁal
development.

e) To repruss w1deanread d sorder or pillaging.

BE) To worV vaTLaDTE sub5011 dep031ts of outstandlng 1nterest
for national secu11+v and dewelopment
g 2. Interveruron shall e ef ecbad in the conditions stipulated
in the decree arid always by persuasive methods and, therefrom,
according to the gravity »f nhe ultuanlon one or mnore of Lhe follow1ng
mgasures mayv result: . . : -

"(a) Restraint of nostilities, avoiding the use of force against
the Indlans.

"(b} zenporary transfer of uFLbal groups Trom ore area to another.

"(c) Remcval of tribal groups from one area to another.
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"8 3. The removal of a tribal group shall only be resorted to
when it 1s quite impossible or inadvisable to-allow it to remain in
the area under interveniion, in which casé the native community, on
removal ;- shall be assigned an area ﬁquivalent to the former one, -
ecologlcal conditions incliuded,

"§ 4. The pative community so removed shdll be integrally
compensated Tor any loss or damage arising from the removal.

"§ 5. The act of interwvention Shall be supported by direct
assistance frem She federal agency entrusted with tutelage of the
Indian.® e

90, Act No. 6001 contains several provisions inlendad for the defencé of native
land:

"Apt. 34. The federzl agency of assistaice to the Indian can call on
the Armed and Auxiliary Forces and on the Federal Police to co-operate in
assuming the protection of {he land onccupied by the Indiars and by the
native communities.

"Art. 36. Without affecting the provisions of the preceding article,
it is tha duty of the Union to take stitable administrative measures or
propose, by the intermediary of the Federal Police Prosecutor, adequate
Jjudicial measures to protect the furest-dwellers' possession of the land
they live on.

"Sole paragraph. When the judiciai measures provided in this article
are proposaed by the federal assistancé agency, or against it, the Union
shall be an astive or passive party to the suit,

uprt. 38, Mative' land is rot liable to take-over (squatters’ rigﬁts)
and cannot pe exproprizted excepi as provided in Article 20,"

91. Several forms of atiribution.-of land {e.g. "occupied land", “reserved areas"
and "land of native ownership™) have been foreseen in article 17 of Act No. 6001,
whlch reads:

"Native land is held to be:

nE, The land occupied or lnhabited by the forest-dwellers referred
to in Articles 4, Item IV and 198 of the Constltutlon._

_ “II,. The reserved arsas dealt with in Chapter III of this Title.
.“Ilé;' The land belongiﬁg to natiye or fbrest~dwellen:éémmdnitiés,n
92, As réééfds occupied land, Act Na. 6001 provides:
"Apt, 17. Hative land is held to be:

"I, The land occupied or inhabited by the forest-dwellers referred
to in Articles 4, Item IV, and 198 of the Cohatitution.
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o0 MArt. 22, Indians and forest-dwellers are fully entitled to permancnt
possession of the land they live on and to axclusive usufruct of the natural
wealth and all the utilities ex18t1ng on tha land.

"Sole paragraph. Land occupied by Indizns in.the terms of ﬁﬁi# éﬁticle”
is the iralienable property fu) uhe Union (Artlcies 4, Item IV and 198 of
the Federal Constitution?).

"Art. 23. Possgsgion by the Indian or forest-dweller is held teo mean
effective_occupationﬁaf tne-land ha holds in-accopdance with tribal .usages,
customs and tradiiions ard orn which he lives or carries on an activity that
i3 indispensable for subsistence or seonomically useful.

“Art _24. The USLPPJLL ansured to Eﬂdlans or ;orest—dwellera ccmpr:ses
the r;gh to nussoss- usz and, rﬁcelve the natural wealth and all the .
utilities Vx15t¢ng on land pccupied by i'h'»rn and likewise the product of
economic exploitacion of saild natural wealth and utilities.

;" - .
'8 1. Usufruct which covers dC uSSDTleS and adcltlcﬂs thereto,
includes the use of Ehe springs and waters comprised in the sbretches of
inland waterways within ths boundivies of occéupied land

"8 o, The Indlan is guaranteed the .right to hunt:and fish in the areas
occupied by him; any p>lice mzasures %hat may.possibly have. to be applled
being. carriad out persuasi vﬂly.

As concerns "reserved apreas", Act No. 600;“pnpyides:

"Apt, 17. Hative land is held to bes:.. -

1

"IT. The reservec arsas dealt with in Chapter IIT of this Title.

"Art. géf The Unlon may establish, in any part of the national
territory, areas set aside for possession and occupation by the Indlans,
where they can live and obtairn means of subsistance, with a right to the
usufruct of the naturel wealth and goods exiating therein, and due respect
for the legal restrichivns applicablza.

"Sole paragraph-. The areas reserved as prescribed in this article are
not.to Te confused with ’ho e in imzemorial pogsession of the natlve tribes,
and may be orgarized ir one ol tne following forms:

Ma)  Indian resaerve. .. . ool e
"w(b) Inciac park. , e et
"{¢) Indian farmirg setbtlement.

"{d) Indian Ffederal Zerritory.
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94.

®ipt, 27. An Indian reserve is ap area intended to .serve as the habitat
of a native group, with sufficient means for the subsistence thereof,

uppt, 28, An Indian park is an area contained within land in the
possession of Indians, whose degrze of integration is sufficient to allow of
economic, educational and sanitary ‘assistance being supplied to them by the
agencies of the Union, wherein the flora, fauna and natural scenery of the
region are to bes preserved.

"g 1. In the admipistration of the parks, the freedom, usages, customs
and traditions cf the Indians shall be respected. : Pl

"S 2. The police measures necessary to keep order and preserye the |
existing natural wealth in the area of the park must be taken with the use
of persuasive means and in accordance with the interests of the Indians
living there.

"§ 3., The subdivision of land in the Indian parks shall comply with
the tribal regime of property, usages and customs, and likewise with the
nationzl norms of administration, .which must be adapted to the interests of
the native communities.

tapt, 29, An Indian farming settlement is an area intended for crop
and 1ivestock farming, administered by the Indian assistance agendy, where
acculturated tribes and members of the national community live together.

"Art. 30. &n Indian federal territory is an administrative unit
subordinated to the Union, instituted in a region where at least one third
of the population is made up of Indians.

"Art., %1. The provisions of this Chapter shall be applied, wherever
fit, to the areas in which possession arises from application of Article 198
of the Federal Constitution.” '

As to "land of native ownership", Act Wo. 6001 provides

mapt. 17. ilative land is held to he:

[
.

"TTI, The land belonging to native or forest-dweller communities.

"Apg, 32. The Indian'éﬁft@e native community, as the“caséﬁéay be,
shall have full ownership of'land obtained by any of the means of acquiring
property in the terms of civil legislation.

napt, 3%, The Indian, whether integrated or not, who occupias a plot
of land of leas than 50 hectares {12%.6 acres} as his cwn for 10 consecutive
years shall acquire full ownership thereof,
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MSole qmragrapn.. The provisions cof this article do not apply to land
of Unlon domain occupied by tribal groups, the reserved area referred to in
this Law, or land which is »he:collective property of the tribal group."

95. Commenting on what are sesn as iﬁﬁefhal-contradictions in FUNAI's action and
in the Indian Suatute PEPanlrg the indigenous peoples' control over their land,
it has been wrltte :

The lrltlal -and fundamental contradictﬂon is that FUNAI is an B

organ;zathn wlthln;uhe Ministry .of the Interior and thus dependent .on. the
Ministry for its budget and subordinate to its policy decisions. As . the
interests of the large private and government economic groups currently
conducting the activity known as development are protected by the Ministry
and . clasn with the interests of the Indians whose territories fall vithin
the ambit of this developmann, it is clear that the 1nt3rgstq,ofvthe Indians e
have no real representative. At btest FUNAI pcould try.to influence the '
Ministry's policy in the Indians' favour, and at worst it promotes the
Ministry's policy for the Indians' detriment., &t present, FUNAI sesms to
be running a middle course, complying with the qevelopment of fensive, -and
attempting to mop up the mess alfterwards. . - Ie

. "The second. contradlctioﬂ is found uithln the Statuue of uhe Indian
itself, Articles 2 (v}, 17 and 22 which ﬂefer to articles 4, iv and 198
of the Brazilian COPStltUulOP, guarantee to the Indians the 'permanent
possession of the lands they inhabit', and article 25 states, T LRI

'The recognition of the right of the Indians and tribal groups
to the permanent possession of the lands they inhabit, under the
provisions of article 198 of the Federal Constitution, will be
_.independent of thelr demarcation, and will be assured by the -
., federal organ of assistance to the Indian, according to the
.contemporary situation and historical consensus with respect to
the anthuity of the occupation .

"But, in the preceding article 20, we find provmslon made for the
complete v1olation of these flghts. undef any one of six stipulated
conditions,. Indlans or fribal groups can be removed, temporarily, or
transferred permanently, to any .other area. :

"The aix conditions are:

(é)u To termlnate warrlng between uPlbal "roups.

{b} To combat serious epidemics, which-could lead to the
extermination of the indigenous community, or any evil which threatens
the integrity of the Indian or trlbal ﬂroup. -

(Q},“Tc impose national securityo

(d) To pealise ppﬁlié:works which are of interest to nationél
development. :

(e) qu_repress disorder or a.large scale. ..

(f) To exploit the riches of the subsoil of relevant interest to
national security and development.
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" MThe third contradiction has to do with the use of natural resources
on:the Indians' 'inviclable' territory. Article 2 (ix) ard article 22
guarantee-the Indian permanent possession ang Yazelusive usufruect of the
natural riches and all the utilities' in the territories they inhabit.
Article 18 prohibits leasing of Indian landiand or any 'juridiecal -
negotiation’"which restricts the full exercise of direct posseasion by the
indigencus community or the Indians'! of that land. Article 28, -
paragraph 1, prohibits to anyone alien to the indigenous community 'the
practice of hunting, Fishing or collectinn of fiuits, similarly: any
agricultural ar: ranching act1v1ty o extracu1v1at act1v1ty’- Finally,
article 2d states? S ‘

.’TheiuSufruct assured to the Indians comprehends the right to the
‘Dossession, ‘use and perception of the natural rescurces and:all the
utiliticds existent in the lands occupied, and also to the product.
of " the seonomic exploitatmon of those natural. reuources and
utllltlesn -

'“Howéveﬂ, thesg provisions too are completely undermined by sevepral
articles in Title IV concerning the Indigenous Patrimony, which consists
of the tribal lands and their natural resources and ukilities referred to
above.. Article 42 placed the administration of the Indigenhous:Patrimény
in the hands o6f FUNAT, and article 435 smives FUNAT control over: the
application-of the renda indigena; the product of the sconomic :
exploitation of the indigenous patrimony referred to in article 24 above.

"The DGPL-in particular is guilty of illegally: leasing the Indian
reserve lands as in the cases of the Karajd in the Ilha de Bananal and
the Kadieu in Mato Gross, of large-scale expleoitation of wood,” especially
in the Kaingang reserves. in the south; and ofthe disgraceful- furnishing
of 'negative certificates' to econoiic groups enabling them to -invade. and
exploit Indian lands™such’as in the cases:of the: Nambikwara land in the
Guapore Valiey, and the Kilira land in the Territory of Acre - to name’
but a few. The findings of the CPI of the Indian {cited several times in
this paper) report some 36 agricultural projecis established in
Indigencus’areas; and run with funds'from PIN or PRODEC, which was created
in 1976 within FUNAT in order to 'regulaie the application of funds from:
the renda indigena for the utiliszation of the natural rescurces existert:
in the reserves'.

"apart from exploiting the riches of Indians’ lands for ends which
have never been adequately clarified, FUNAT also imposes a foreign
economic system on Indigenous groups:

"These projects referred to in {fact eonatitute a replica of a
typical capitalist model of economic exploitation which is being .
imposed on those societies. This, in that they inveolve only the
remumeration ¢f the factors of production:= land and work - ceded
by the community as titular to the Indigenous Paitrimony. These
practices interfere ini:every way rith' the :specific socio-economic
system of %the groups, involving disastrous alterations principally
in the system of traditionasl division of labour, the necessary time
and rhythin of work, forms of the distribution and the c¢irculation
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jof "oods, prevertin Cin’ faot that "the 1ndigenous eoonomy funotion
and- develop accordinv to the 1nternal reoulations and concepts';
governing land use."’ (CPT of ‘the Tndian, 1977:%2).% 17/

96. In a conference on Indian policy in Brazil held at the Brookings Institution,
Washington D;Q on 8 Novomber 197&, it was stated-
“a{o wo belféve that several articies in the new Brazilian Indian
Statutc, which was oassed into law on“l9 ﬁeoember 1973} pPOVlde for the
erosion, rather than protection of, “Indlan Ténd and territorial rights. Ve
would dpraw spocifio attention to the following seotions of_the Indian
SLatute i : S

- "(a) Tritle III ‘Article’ 22, ‘which suates that lands held and occupied
by Indians belong to the Union and are not ‘¢onisidered as the ‘real property
owned by the tribe.

-"{b) Title III, Article 20, which gives the Union the right to
intervene on Indian 1ands and to relocate Indian tribes for puﬁposes of
'national seou:ity nd development. '

Ti(e) “ifie IV (in genéral)i%ihich givesthe Union powers’te '7I7TE
administer and develop Indian resources, rather than leaving full control
of these resources in the hands of the tribes. o

"{d) The veto of Title III, Article 18, section 2; which- woild have
prohibited third parties from contracting with the tribes for purposes of
agricultural ffshing or extractive activities.

"As concerns Title III, Article 20 (point (b) above) of the Indian

Statute, no recognition is given to article 12, paragraph 1, of

Convontion No. 107 of the International Labour Organisation, of whioh Brazil
s a” 31gnato“y, which statés that tpibal populations'will not be displaoed
from their te ritories 1yithout thei? free: oonsent‘, or paragrapﬁ 2 which
pricvides thdf When Such”displacemefit does océiir under” exceptiohal
ecircumstances, the tribal peopulation will receive 'lands”of quailty at least
equl to' those whioh they previously occupied. In addition, the Indian
Staﬁuoe provides’ no’ tevﬁitorial compénsation to many tribes who )’ beforée the®
fenacnmenf of this lawy were either dispossessed or relodated from their S
“aboriginal lands,“ 18/ : : -

l?/“ﬂnné Presland, "Reconquest, an account of the contemporary fight For
survmval of . the Amerindian onoples of Brazil“, Survival. International Review,
Spring of, 1979, vol. 4, No. 1 125)..pp. 28 and 29.

18/ "Proposed alternative changes in Brazii's Indian bolioy“ from Indigena,
Nows from Indian America, Berkeley, California, United States of" America,
8 November 1974, p¥: B : e ‘. c s
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As regards steps taken to guarantee respect for and protection of the

procedures establishéd by indigenous custom for transmission of rights of land
use by members' of the indigenous communities, Act. No. 6001 provides.

98.

(ii1) AH concerns "Tndian parkdﬁ;h;

(i) In general

"Apt. 6. The usages, customs and traditions of native communities
and their effects shall be respected as regards kinship, order of
succeszsion, distrlbution of property and deeds or business among Indians,

' unless ‘they ‘opt for application of common law. .

‘"Sole paragraph. Common law norms apply to relations between
non-integrated Indians and persons alien to the native community, except
in so far as they are less favourable to the former with due exception

':of the provisions cf this 1aw."_lm

{ii) As regards "occupied land":

VArt, 23, 90336531on by the Indian or forest~dweller 13 held to
mean effective eccupation of the land he holds in accordanée with tribal .
usages, customs and traditions’ and on which he lives or carries on an
activity that 15 indispensable for subsistence or economically useful."

1fAr‘t. 28.‘9..

"8 l.‘ In the administration of’ the parks, the freedom usages,
customs and traditions of the Indians shall be respected.

e
-

Y8 3, . The subdivision of land in the Indlan parks shall comply with

-Tthe tribal regime of property, usages .and customa -and likewize with the

national norms-of administvation, which must - be adapted to. the interests
of the pative communitles.“_- C g A

As to steps taken Lo prevent advantage being. taken qf indigenous customs or

the lack of ‘understanding of non-indigenous laws and regulations to obtain the
ownership of, or other rights te the use of, lands belonging to the indigenous
populations or lawfully used by them, Act No. 600l provides:

"Apt, 62. The juridical effects of acts of any kind whose object
it is to secure ownership, possession or occupation of the land inhabited
by the Indians or native communlties are hereby declgred null and void.:

"§ 1. The prov131ons of this‘article apply to land that has been
vacated by the Indians or by native communities by virtue of an illegal

- -act of the authorities or of private persons.

"§ 2, HNone shall have a right to legal action or indemnity against
the Union, the Indian assistance agency or the forest-dwellers, on the
grounds of the nullification and voidance with which this article is
concerned, or the economic consequences thereof,
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, "§ 3. Excentlonally and ‘at. the eaclu31ve dlscretmon of the director
of the Indian assistance agency, the effects of contraects of hire or
,.tenancy in force on the -date of:issue of thls Law shall be allowed,.to
contmnue for a reasonable length of’ tlme should extlnction thereo; ‘bring
about serious social consequences.n”' u
N ' "Art 63 No prellmlnapy Jud1c1al measures . shall be granbed in cases
1nvolving the interests. of the forest-dwellers or the Indian Estate, .
: without prior consuliation of the Union and the Indian protection, agency "

99.' Th» Government of Guyana atates

t . [
Tl o BIoooretn

: "Artlclﬂ 8 (l) of" tbe=ConSuitution pPOVldES that no. nroperty of | any
"description.shall. be. compulsorily taken possession of, and no-inteérest in
-or right over property of any description shHall be. compulsorily- acqulred
.. except by or under the authority of-a weitten law and where provision

applying.to that acqulbition or taking of posse381on is made by a written
law: i . ) : .

Wi:vngg) requlrﬂnﬁ Lhe orompt payment of adequate compensation;- and

(b) glvjng to any pe“sors elaiming such compensatlon a rlght of :
access elther diresctly or by law of appeal for the determination of his
Anterest. in or rignt over bhe properfy and the amoqnt of compensation,
w«to the ngh Court..~ e - L

-:._ij‘!ﬂ.ii..- ' o
. -"Subaec» to the prov191ons of paragraph (5) of this Artmcle nothing
contalned in-or done uhder the authority of any law shall be held to be
inconsistent with or in contravention of the preceding. paragraph -

vil@diene

. Heey o1 .
T Ctafte

‘1(b) .to the extwnt that “tHel law in oqestlon makes prov1sxon for-the
tak*ng of pmsse331on or acquisitiob of w' : : R ;-
(l) Property of Amertndlans of Guyana for the care, votectibn,abd
mananement. . . '; D
' "[There is a]. law empowaring the . Commissioner of the Interlor to take
possession or retain, sell or dispose of property of Amerlndlans where it
is neeessHPy for the preservatlon of: f:i'va property " -
e e T
100. Concernlbg certain asnects cf the. B”ltish Gulana Independence
Conference {1965) an off101a1 source contains the follaw1ng 1nformat1an.
gl . an :.‘.4‘?,?‘?_“.'3
L Annax C'of the repo"t of the British Guiana Independence
Conference 1965 settled the question of Amerindian land rights once and for
all-by:.declering that Amerindians would be granted legal ownership or rights
of occupancy over all lands traditionally occupied by them,

"A moin provision of the blueprint was the setting up by law of an
Amerindian Lands Commission charzed with the job of implementing the over-all
decision to give Amerindians title to their lands.
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“The Commission, the establishment and functions of which are enshrined
in Article 17 of the Guyana Independence Ordlnance, had the following terms
of reference.

(a) to determine the areas of Guyana where any tribde or community of
Amerindians was ordinarily resident or settled on the relevant date,
26 May 1966 1nclud1ng, in the case of Amerindian Districts, Areds or
_Vlllages within the ‘meaning of the Amerindian Ordinance (Chapter 58), the
- part, if any, of such District, Area or Village where any tribe or community
of Amerindians was ordinarily resident or settled on the relevant date, and

to identify every such trive or community with as much particularity as is
_practicable,

(b) to recommend, with respect to each such trlbe or community. of
Amerindians, whether persons belonging to that tribe or community shall
be given rights of tenure with respect to the areas of residence or
settlement determined under paragraph: (a) above or with respect to such
other areas as the Commission may specify, being areas in relation to which
such rights of tenure would be no less favourable to such persons than
similar rlghts held in relatlon to areas debermlned as aforesaid

(c) tc recommend w1th respect to each such tribe, or ccmmunlty of
Amerindians the nature of the rights of tenure to be conferred in
accordance with any- reccmmendatlcn under paragraph (b) above;

(d) tc recommend, with respect to each such tribe or community of
Amerindlans, the ‘person or persons in whom such rights of tenure shall be
" vested; and where the Commission recommends- that the legal and beneficial
interest in such rights shall be differently held to recommend the terms
and conditions under which such legal rights shall vest and such
beneficial rights shall be conferred;

(e} to determine, with respect to each such tribe or community of
Amerindians, what freedoms or permissions, if any, other than to reside or
'settle, were by tradition or custom enjoyed on the relevant date by
peraons belonging to that tribe or community in relation to any area of
Guyana, ineluding areas other than those in which such persons were

. ordinarily resident or settled on that date;

(f) to recommend, with respect to each such tribe or community of
Amérindians what rights, whether by way of easements, servitudes or
otherwise, most nearly correspond to any freedoms or permissions
determined under paragraph (e) above, and the person or persons to whom
such rights shall be granted in substitution for the freedoms and
permission aforesaid;

(g§ to makefscch}fecommendaticns:inArelaticn to all or anf of the
matters aforesaid as may to the commission seem appropriate;

~(h) to report to the Minister with respect to .the matters set out
in paragraphs (a) to (g)‘aboyc.
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o "The Commission was appointed and its report submltted to Government in
“1969. Its recommendatlons as accepted by Government are to’ be implemenﬁed " 19/

101. The Government further states:
VThe imerindian Ordinance, Chapter 58, provides as follows:
_The Minister may by order -

(a) declare any portlon of Guyana to be an Amerlndlan DlStPlct,
Area or Village;

(bl declare that any suéh” DlStPlCt ‘Area or Vlllage shall cease
to be a District, Area or Village; or

(¢} vary the boundaries of any such District, Area or Village.

"Part V of the Ordinance provides that the Minister may in his discretion,
.oy order, establlsh a District Council or an Area Council for any District or

Area’ as the case may be. The Minister may similarly establish a Village Council
for any village. These councils shall include Amerindian captains and such
other persons as the Commissioner with the approval of the Minister may appoint,
and in appointing Amerindians to be members the Commissioner shall have due
regard to the W1shes of the inhabitants of the District, Area or Village. One
of the powers of these Councils is to regulate and prescribe the manner in
which lands under the control of the Council may: be used.

"Under the Ordinance, nine Districts have been declared Amerindian
Districts, omeareaan Amerindian Area, and eleven Villages as Amerindian
Vlllages._ One District Council and one Area Council have’ been established.
The lands comprised in the Districts, Areas and Villages are in the nature of
reserves.,

"Section 4 of ‘the Ordinance provides:

. tNo person other than an fmerindian shall enter or remain within
" any District, Area or Village or any Amerlndian Settlement or encampment
without 1awful excuse or thhout the perm1551on in writlng of the
Commissioner of the Interior.! '

"Section 6 provides:

'Any parson who enters any District, Area, Vlllage, Settlemant
or encampment ag aforesaid otherwise than in accordance with the
permxsaion in wrltlnﬁ of the Commlssloner and without ‘Tawful excuse
shall be liable on summary conviction to a- penalty of flfty dollars.

“"The State Land Ordinance, Chapter 175, which regulates Grants, Leases
and Licences of State Lands prov1des as follows“f*“ '

g 41 Notbwng in this Ordinance shall be construed to prejudice, alter,
or affect any right or privilege heretofore legally possessed, -exercized, or
enjoyed by any Amerindian in Guyana.

19/ A brief outline of the progress of integration in Guyana, published by
the Mlnistry of Information and Culture of Guyana, January 1970, pp. 37-39 and 63.
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"Prov1ded £hat the Minister may, from time to time, by publlcatlon in
‘.the CGazétte, make 3ny regulations to him seemlng meet deflning the privileges
and rights to be enjoyed by Amerindians, in relation to Stdte Lands-and™
forests and the rivers and creeks of Cuyana. . .

"Under Regulatlon 39(1Y) of the State Lands Regulations, Chap._175,

'Amerindians shall have the right at all times to enter apon-an ‘unenclosed

or enclosed but otherwise unimproved part of the land leased to anyone for
~the purpose of seeking their subsistence therefrom in their accustomed manner
”W1thaut molestation but“shall not have the right to disturb the leaseholder

in the peaceable occupation and engoyment ‘of the land compplsed in the lease.!
...The lands referred to are State lands leased for grazing areas on the pasture

lands’ of the Cbast landsi  Similar’ .provisions apply under S 40(11) to grazing

areas on the pasture lands of the Interwor.‘; e

’"Under Section. 41 permlsslon for grazing areas on the pasture lands of
.__the Interior shall ordlnavily be lssued on the followmng terms and conditions:

.ﬂkl)'?The holder OI the DEPMISalOQ shall not erect or permit to be

;.'faWithlh a radius of three mlles of any . Amerlndian Village or e
,ﬁ,g_sSettlemeht. . : )

AeL{QJJ'The holder of the permiesxon wmll be responslble for and shall
: "make good ‘all damage.done to any Amerindian cultlvatlon, yillage
or settlement by any: cat le gra21pg on Jland W1th1n the area held
_under the permiSSLOn.
_ng at any time after the grantlng of the permlssion an Amerlndlan
,;.reserve be: created 4in. the district any portion of the area o
" comprised in-the permission may- be resumed for. the purposes
the reserve.

"Section 13 of the Amerindi&h-@rdinance,;Cbap. 58,‘proyiQee_es follows:

, fﬁf 13 (1) ‘The ‘Commissioner, a: district commissioner or any member of the

5““-“*pollce ‘force may lay an 1nformatxor ‘or ¢omplaint in his: own fiame on behalf

of any Amerlndlan agalnst any persan in the maglstrate‘s ‘court hav1ng
jurisdiction to hear and determine the offence or other matter alleged
against the person.

. , (2) The information or complaint and all proceedlngs arlsing out
of the same,,may be'proseeuted or conducted-before such court on behalf of
ftthe Amerindian by the person who laid theiinformation or complalnt in
. . .pursuance of’, the precedxng subSeetlon, or by the Cnmm1351oner, the district
* Commissionér - -or any ‘officer’authorized in: that behalf ln wrzting by the
Comm1581oner. . o
- FATE : .1.
()) The Commies;oner the dlstrlct Comm1331pner or an offlcer may
if, necessary appeal to any court having jurisdiction to ‘hear an appeal
'fagalnst.any de01sion arlslng dat of proceedings instituted. under this
' géction, and may Tor that purpose’ retain the servmces of bounsel ‘and in all
respects take such steps on behalf of the Amerlndlan ae he may think flt.

PRS——
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"Section 36 of the Forest Ordinance provides:

"Nothing in this Ordinance shall be:construed to prejudice, alter or
caffect any right or privilege. heretofore legally possessed, exercized, or
renjoyed by any. Ameripdlan.- - , _ ._,5r; :
g o s )
"Sectlon 207 of hhe Mining Regulatloﬁs provide as follows' o
"All lands occupled or used by the<Amerind1ana and all land neceesary
for the quiet enjoymert by the Amerindians of any Amerindian Settlement,
-.shall be' deemed: to be lawfully occupied- by them.™ ...
102, With reference to the Amerindian Lands Commission a publxcatzop contains
the following information: A - :

. "The Amerindian iLands Commission was duly set.up.and reported to the
Government of Forbes Burnham, the Prime Minister in 1969 Among its
recommendations for legal entitlement to land for all the Amerindian
communities were those; for -the. Akawaio of .the Upper Mazaruni district. 20/
Although lip-service has been paid to this report its terms have never
been given legislative -force because of the.need for 'extensive surveying

~works' - This has placed the Amerindxans An. the positlon of land squatters
without legal tenure. . . .

“In his study The Akawaio of Guyana' a problem of 1and_tenuber*

Mr. Gordon Bennett, International legal adviser to Survival International,
says: 'Clearly there fare ~substantial. “grounds. for contending that, as a
matter of Guyanese law, Amerindians enjay. property rights .of wblch .they
cannot. be properly deprived without special, expropriatory 1eglslation and
certainly not.: uithout~adequate and- prompt compensation. .

'But the Govarnment of Mr. Forbes Burnham has shown, by its statemert
of policy and by its casual treatment of the Indians whose ancestral lands
are at peril,=a scant regard.fer the-strict legalities of the situation.
If this attitude persists, some form.of internatlonal Lntervention may
afford the Akawaios their only hope of equitable treatment.'" 21!

10%. The Condtitution.of India provides:
"Art 244

Adminlstration oercheduled Areas and Tribal Areas - (1), The provisions
“of the Fifth Schedule: shall apply. tor the administration and control of the
Scheduled freas. and::Scheduled Tribes in any State other than the States of
Assam and Meghalaya. :

{2} © The provisions oft the Sixth Schedule shall apply to the
administration of the tribal: areas in the States of Assam and Meghalaya
- and the Union- territory Qf Mizoram. :

20/ ‘For information on the Unper Mdzarani Hydro Powar Project ‘gee
paragraphs 349-364 below,

21/ Guardian Extra, 21 March 1975, p. 14.
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"apt, 244-4

) Formation of an autonomoue State comprlsing certain tribal areas in
" pssam and creation of local ‘Leglslaturé or Council of Ministers or both
therefor. - (1) Notwithstanding anything in this Constitution, Parliament
may, by law, form within the State of Assam an autonomous State
comprising (whether wholly or in part) all or any of the tribal areas
... Specified in Part 1 of the table appended to paragraph 20 of the
;Sixth Schedule and create therefor -
{a) =a body, whether elected or pertly nomlnated and partly eleeted
L.ko function‘ee,e.Leglslatupe_for‘tpe autonomnus State, or

{b) a Council of Ministers,

'“or both with such constitutmon, powers and functions 1n each case, as may
be specified 1n the law.

,fwf2) Any such 1aw ag is referred to in clause (1) may, in partlcular -

. (a} specify the matters enumerated in the State List or the
Concurrent List with respect to which the Legislature of the: autonomous
State shall have pover to make laws for the whole or any part thereof,
whether to the exclUSlOF of the Leglslature of the State of Aeeam or

n“ctherwise, N A : -

- (b) define the matters with respect to which the executive power of
_the autonomous State shall extend;

(¢) provide that any tax levied by the State of Assam shall be
:.-..assigned to the autonomous State in so far as the proceeds thereof are
.f;;attr;butable to the autonomous Stete,

(d) provide that any peference to a State in any article ef this
Constitution shall be construed as 1nc1uding a reference to the B
autonomous Stete‘ and

(e) make such supplemental, incidental and consequential provisions:
as may be deemed necessary.

(3) Arn amendment of any such law as aforesaid in 30 far as such
amendment relates to any of the matters specified in sub-clause (a) or
,sub«clause {b) of clause (2) shall have no effect unless the amendment is
paeeed in éach House of Parliament by not less than two thxrde cf the
members present and voting.

s (4) Any sueh law as ie referred to in this article shall not be
deemed t6 be an amendment of this Constitution for the purposes of -
article 368 notwithstanding that it contdins any provision which amends
or has the effect of amending this Constitution.

104. The~AntieSlavery-Society-transmitbed the following summary of the . .-
Fifth Schedule, parts 5 and 63
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Sch 5.(§) Scheduled Areas

(l) In thls constltutlon, Lhe expresalqn "Scheduled Areas“ means
such areas as the President may bv order declare to be Scheduled Areas.

(2) The President may at any, time by order direct changes in the
list of Scheduled Areas.

Sch 5 (5) Law Applicable to Schediuled Areas

(1) Notw1thstahd1ng anvthlng in thls constitutlon, Lhe Governor may
., by public notificabion direct that any partlcular Act of Parllament or of
.- the Legislature of the State shall not apply ‘to a Scheduled Area or any
part- thereof in the State ... [such d:rectmons may] ... have retrospectlve
effect.

.Q:z (2) The Governor may make regulatmons for the ... good ﬂovernment
Lgﬁ any cun Scheduled Area. In particular ... [he] ves MRY =
{a) prohlnit or restrlct the transfer of land by or among members
of Scheduled Tribeg in auch an area;

- (b) regulate uhe allotmert of Land to members of the Scheduled Trlbes
1n such an area; . : .

(c) reﬂulate the carrylng on of bu51ness as moneyalendep by persons
who lend money to members of the Sgheduled Tribes in such an area.,_

(3) In ma?ing any such regulatlon ... the Governor may repeal o
amend any fAct of Parlmament or of the Legislature of" the State or any
existing law whlch is for the time being appllcable to the area in question.

(4) 11 revulatlona made ... shall be submltted to the Presiaent and,
until - assented to by hlm shall have no effect. o

(5) Wo regulation shall be made ... unless the Goverddr ... hd8 ...
where there is a Tribes Advisory Cguncll for the State consulted such
Council.

10§:=The,Aﬂti-SIavery_Societv;éﬁatgé that it was:

".+. in newly independent India that the most severe restrictions were
placed on what werée tribals’ traditional rights to forésts, “ThE™ % -
1952 HNew Forest Policy converted the remalnlng 'rights' the tribals enjoyed
.under the Brpitish « the grazing of cattle, ‘the collectlon of¥ fzrewood the
right to cultivate limited areas - into 'concessxons‘ ta Pa® controiled
by . the State forest departments. This combined with the'ayowed ait of
ingreasing Indian forested drea from an estimated 25 per t nt “to 33 per cent
of land area spelled the virtual end of‘adivasi enJoyment cf any but the
most limited access to forests. .

. %In the words of Bardham (1975), after 1952; ‘_3



E/CN.4/Sub.2/1983/21/4dd .4
page 54

... the one-time ®lord of the forest" was -reduced to the status
of a subject and placed under the tutelage of the forest department.
He became a "wage slave" at the disposal of the forest department and
forest contractor'. N T e

"The results of these restrictions on customary use were tiofold:

"(1) ‘1Forest Villages' (referred to in Forest Department (f.d.)
records as 'labour camps' which illustrates the-f.d.'s attitude to the
haif-million tribals who lived in them) were established for some of those
tribals whose traditional areas were designated *reservé forests'. In
order to gain as 'concessions' their traditional 'rights?!, like collecting
minor forest produce and cultivation of food crops, tribals were (and are)
effectively forced to live in forest villages, in exchange for which
privilege they have to agree to work for the f.d. whenever it requires them
to (gven if it conflicts with crucial periods in the production cycle) at
very low wages. They are not allowed to take other paid work without the
permission of the f.d. and they have no tenancy rights in the villages and
are thus subject to summary eviction if they fail to comply with the f.d.'s
demands. R B

"(2) Tribals living close to what were designated reserve forests
having only limited 'concessions' to use such areas at the discretion of
the f.d. are thereby 'encouraged' either to work for non-tribal forest
contractors or forest officers at extremely low wages. Reports of
violations of basic human rights by both are common as are those of
collusion between non-tribal contractors and forest officers to exploit

.. the adivasis and prevent any attempt by them to gain control over their

Jﬁtraditional' réagurgga._'ln'AP for instance one of the few flourishing
‘tribal forest co-operatives in the country - The Koida Co=op -Society - was

crushed by the forest department which suddenly and contrary td- previous

. agreement demanded.&ap4,800 in rent. Because the Co-op could not pay it

106,

-asked_ (Snilu Ao 1969).

was evicted and the tribals became labourers again for the non-tribal
contractor who picked up the lease for only'half what the tribals were

"The rationale for excluding the tribals from the forested areas is
to develop them commercially, tribal forms of land use like shifting
cultivation and the grazing of livestock being incompatible with maximum
productivity of the forest and in the extreme environmentally hazardous.”

According to the Anti-Slavery Sociéby again, in Indonesia: ~*°

.. "The Fundamental Stipylations on Agrarian Law - [Law No. 5 of 1860]
~.;lay down.the .principle that the agrarian law, prevailing over the land

and water and air space is the adat law, as far as it is not.contrary to

.= the interests of the nation and State, which are based oh national ‘unity,
.+ tegether with Indonesian socialism and the stipulation formulated in this

law and in other legislation with due regard to the elemehts based on
religious law. (Chapter 1, Article 5) The Government states that
'igolated communities of autocthonous pgoples,hgve_a‘lega} title to the
land they need for their living. 'The right of ownerShip over land that
prevails in these communities is recognized and legalized by the
Government of the Republic of Indonesia, but its implementation should
take place in such a way as is in accordance with national and state
interests’,
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- "The crux of the problem is :whether the traditional right over land
required for economic viability can be displaced unilaterally by ami-
executive decision that it is not in accordance with national or State : ™
interests. By Article 2, paragraph 4, of the same law 'the right of:power
of the State as mentioned above, can in its implementation, be’‘delegated
to the autonomous localities and society-custom law, in so far as that is
not contrary to national interests, based:@on legislationt. Although
difficult to construe, this seems to allow a measure of delegation to local
government but it is not clear what ‘exact’ power is heing delegated, whether
it is the right toracquire 'such land on behalf of the central government or

" merely to fix the requirements of mational and State interests,: In the

- Government reply,. the former is suggested when it answers concerning the
transfer of their land to :pedple ‘outside their own community, that in
general it adheres to the regulations cf the local government as long as it
feels that they have not been taken advantage of. In some societies,
restrictions in this respect have been established based on sbéio-cultural

" -peadons of their own., What the reéply does not reveal is: what ‘cecurs when
such a society, for its own socio=cultural reasons, refuses to transfer
land to’outsiders and -the ciitsider is a local government interest.:

"In other words, in the absence of a legal status to land, those
‘helding land according to adat law will invariably fail boreceive
compensation, because negotiations will be conducted by officials-cutside
the community. Also, the bigger the project, and therefore the larger the
£ amount-of money conderned; the more likely it -is that moré and more distant

* local-authority offidials will be invdlved lerigthening the-chain of

{possible abuses] and leaving nothing for those whose rights have been

extinguished."
107. The Government of Costa Rica refers to -Act No. 5251 and to .Executive
Decrees 5904-G, 6036-G, 6037-CG and 6688G.

" '108, Tiie Governmeit alse &tates that: >'"Meagures have been taken to guarantee
‘respect’ for these customs and to prevent advdntage being taken of ignorance of
non-indigenous laws and regulations on land ownership. It is noted that. the
Executive Decrees were enacted only in order to establish legal measures and that
legislation is being enacted to give éfféct to all“the acts and decrees that have
been adopted’, " T : o R o T

109. In this ccnnectioh, it is pointeéd-out that'indigenous reservations have been
characterized as "inalienable, non-transferable and for the exclusive use of the
indigenous communities inhabiting them", It has also’ been declared that
nindikenmous' Feservationé shall be adminidteéred by indigenous persons within their
traditional ‘or ‘moderni community structures,- subject to co-ordirmation by and
congultation with CONAI". IR R

110. With' régard to'the Yco-ordination and censultation" functions' referred to in
the preceding paragraph, the Government reported in-1979 that: '"The co-erdination
and consultation referred to in that paragraph were initiated by the National
Indigenous Affairs Commission to encourage:the’ organization of communities and
undertakings which will act as adminhiStrative ahd' governing bedies in each
reservation. To thit end, 14 community developmerit associations and one farming
and muliiservice co-operative have been set up in indigenous areas and others are
in the proceas of being established”.
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111. Hlth regard to the unsuccessful establishment of indigenous reservations in
_the past, without the recessary guarantees, and the adoption of the new measures,
‘which are regarded as more appnoprlate mention may be made.of the following

statements by the Goverpnment in the preambular para"ranhs of*Executlve
Decrees 5904~G, 60%6-G and 6037-G: .

(a) Az to the poor results achleved-

o "The devnlopment of the Pac1flc south had the dlsasnrous result of

practlcally totally dispossessing the indigenous- populataons because of

the lack of appropriate legislation and measures. The Same thing is now
‘. happening in the indigenous areas of the Atlantlc and’ Coto :Brug, where

there is also no legislation in this respect {preamhular paragraph of
Executive Decree 5904 G). , . .

"The life of the 1nd1genous populations of Costa Rlca ls being
serlously threatened by. conptant and arbitrary plunderlng of their lands;
‘this phenomenon has lncreased alavmlngly in recent years,’ even to the
point where acts of violence have been committed (first preambular

+r . paragraph of Executive Decree 5904-G)."

(b) The reasons are indicated in the following preambular paragraphs of
Executive Decree 5904~G TP _

| 2. Plundermng was made possxble by the fact that 1ndigenous persons
have no legal basis for the ownership of the land they have been occupying
since time immemorial;. :

3. Indigenous persens have shown that they are unablé"bn their ouwn
to prevent their land from being invaded;

4. For the above-mentioned réasons; indigenéus:persons have, for a
long time, been calling for the establishment or legalization of inalienable
: resorvatlons and the recognltlon of thelr right to guaranteed ownership of
the ‘land; : : _

5. Since there are still terrltorles 1nha01ted ax cluslvely by '
indigenous persons, it is possible to delimit such reservations,"

{(c} For these reasons and taking account of the fact-

"10. That it is the ﬁL y of the State to vuarantee the securlty of
its citizens and prevent injustice and ill-treatment, part;cularly in the
case of isolated indugenous minurities (tenin preambular paragraph of
Executive Decree 5904~G)." ‘ '

(d) It has been deemed necessary t&nédopt, inter alia,’the following
measures to .solve these problems: '

(i) The establishment of reservationé that are now regarded as. necessary
by the operative part of Executive Decree.-5904~G (and, where
appropriate, the provisions of earlier Acts) (articles 1 and 4);

I .
R R N T
RO
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(ii) The applicatiom:of the relevant protective measures to other territories
- by means of‘'the operative part of Executive:Deecree 603%6-G (articles 7, 8,
-*9:and 10), on the basis of the reasons stated in the preambular

paragraphs of Executive Decree 6036-0:

"1. Decree No. 5904-C of 14 March 1976, published in
Appendix No. 60 to La Gaceta No. 70 of 10 April 1976, did not
fotw, 0 include.dn the reservations established therein: large indigenous
it s ~popu1ation settlementa in a“eas inhabited exclus1vely by them'

"z, Such 1nd1genous populations would like- to benefit- from
the same land ownership guarantees as their neighbours, to be _
: -incorporated ‘in the'reservations and Lo enjoy the other guarantees
-pravided for in Decree No. 5904~G o o

(iii) The appllcation to other 1ndigenous reservations, which were: established
many years ago and have now nearly all disappeared, of the relevant
‘protective measures: previded for in the operative part of-Executive

'~ Degree:60%37-G, .on the basis:-of, the reasons. stated in the preambular
paragraphs of that Executive Decree - :

"1, Decvee-No.-5904—G refers only to the establishment of
new indigenous reservations, but does not take account of the
= 2 sltuation in the old Pacific south reservatlons established by
ufDecree No. 45 of 3 December 194%5;. - .

“2 Such reservatlons have been heavlly 1nvaded by T ':ulh

non-indigendus persons, . thereby creating more:complex problems =g§¢@
than-those. in the Atlantle region,; to which a solution must alse .
- he- found. Lt . - . . i .

$The follcwlng provisions are lntended to solve the. problems created by the
1nvasxon ‘of sueh old reservations: . A . . L
. A"Artlcle 1. The prowisions of artlcles 5 6 ?, 11 12, 13, 14 and y
15 of Decree No. 5904-G of 14 March 1976, published in Appendxx No. 60 to .
La Gaceta No, 70 of 10 April 1976, shall apply to Lhe Boruca and UJarraa«
Salitre—Cabaora indigenous regervations. .

Article 2. The Instmtute for Lans and Settlement (ITCO) shall in
co-operation with CONAT, carry.out a study of land tenure in the three. o
indigemoqs=reservationSgof.China Kichd, Boruca-Térraba and Ujarrds-Salitres, .
Canagra, with:a.view.to finding the most appropriate. means of -settling land. .

<-.disputes involving the indigenous and non~indigenous: persons.who live dn:...
those territories and to making.a recommendation: eon the possibility:of
changes in the boundaries of such reservatlons.

Article 3. COMAY shall, as soon as possible, undertake studies on
the current situation in the China Kichd reservation in order to make 'a = = "~
_..recommendation on the possibility of ellmlnatlng that reservation and on the
" feasibility of' relocating the" remaining xndigenous inhabmtants in other'
reservations in the country.? : o )
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(iv). The establishment by Executive Decree 6866-¢ (articles 1,.2 and 3) of
. appropriate procedures for the more effective registration.of the
reservations now being established for- the. 1ndigenous communities
concerned, ‘ - .

(e) Consequently (Executive“Decree 6037=G):

e "The solutlon to the 1nd1genous problem must be sought | ah the national
level and planned in a comprehensive and general manner to ecover all the
indigenocus communities in the country, account being taken of their
-particular features" . (thivd preambular paragvaph). '
112. Despite these texts, 1ndlgenous pronerty rlghts contlnue to be violated, as
shown by the following information,. which dates from the period between 1973 and
1976 and indicates that these problems are still unsolved. It continues to be of
the. utmost: 1mportance to find ways of effectively guaranteeing land: tenure.._;.‘

113, In 1973, 1ndlgenous nersons in Ugarras, Puntarenas, who were sufferlng and
feared that their land would be taken away, regquested the competent authorities
to conduct an investigation to put a stop to the abuses and achemes of the
explolters of the region. They established the Ujarrds Indigenous Union as the
only means of protectlng and defendlng their prOperty rights. 22/

114. The Leglslatlve Cammittee which investigated the problem of' 1nd1genous
persons in Costa Rica in 1975 visited the Boruca, Paso Real, Curré, Lagarto,
Puerto Nuevo, Salitre and Ujarrds indigenous population settlements and concluded
that "the charges.made by the Indians in the newspapsr La Republica are well-
founded",: It was decidedr-that the Legislative: Assembly would continue to summon
the main witnesses in:connecdtion with complaints about the neglect and takeover

of the land of 8,000 indigenous persons by outsiders. Three deputies were of the
opinion that the problem of the invasion of land in the indigenous reservations
should :hacsolved by implementing:legislation tHat would prohibit transfers of such
land. The problem of land invasion had already been.rdised in the Legislative - .
Assembly and there had been a motion to request the Institute for Lands and
Settlement .(ITCO) to take action to prevent takeovers ‘of land in Talamanﬁa, Zent,
Chirripo and Guaplles. 23[ ERNE S FOE Tt .

el

115. In 1975, several 1nd1genous communltles attempted to solve the problem of
the invasion of their land in the indigenous reservations by placing landmarks on
the reservations. To this end, they prepared a legal statute on the land tenure
system in the indigenous regervations and submitted it to the head. of the
Institute for'Lands and Settlement. The representatives of the-indigenous
communities in Salitre, Platanares, Ujarias de Buenos Aires, Pozo AzZul .and

Corina:de Talamanca 'who visited the Institute expressed the hope that the statute
would provide a solution to the serious problems. they faced. 24/7.-¢

:Jzﬁ?q'"Notlcxero Indlgenlsta” Amerlca Indlgena vol. XXKIII No. 4, Pa 1223-
23/ Ibid., vol. XXXV, No. 3, pp. 651 and 652, ' :
24/ 1Ibid., No. 2, p. 426.
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116, In 1978, emnha31s was placed on, the urnent need "to legallze ownershlp of the
land dccupied by the Indians, If this stet is not taken rapidly, the Indlans will
continue to be robbed of their land and there will not be even one piece left
which they can use to earn a living".

117. In 1976, broad sectors of public opinion regarded it as urgently necessary to
guarantee indigenous land tepure, It was held that this is one of the main problems
that should be brought toﬂﬁge attantion of the Government authorities. 25/

118. In 1976, the National Indigenous Affairs Commission (CONAI) reported that’ the
Institute for Lands and Settlement (LTCO) had sold property belonging to the Boruca
reservation and leased it td non-indigenous persons. This confirms the reports
made by a newspaper in its campaign in favour of Costa Rican 1nd1genous populations
and reflects .the gerious problems they face The directors of CONAI held an
interview with the President 6f the 1nst1euue for Lands and Settlement to whom
they described the serious irregularities taking place in that reservation. 26/

119. In 1976, the Waisi Indians in Rancho Grande, Ta1amanca, reported that their '

land was being inyaded "by whites seeking to use it as grazing land for livestock
and to.use the. forsgts for ﬂﬁ,en51Ve forestry operatlans“ " The report stated that
the same thing had happereJ 1ﬁ years prevxouslv in 1nd1genous communltles on’ the
Palelc, where the bent land had fallen intu the hands of non-lndlnenous persons. 27/

120. The above-mentlened Act No, 5251 establlshlng CONAT conta;ns the fOllOWlng
tran31uional provision wiich was umended by Act No. 5651 of 13 December 1974 and
s»ates that cert in ndngenous reeer»ag¢onm are 1palleraule, ’

. "pansitional provision. The indigenbus peservations reglstered in *
the name of the Institute for Lands and Settlement (ITCO) are ‘hereby
declared inalienable and shail be intendad solely for the séttlement of
indigengus communities,. for_essential publis services and for the _use,
occupation and usufruct of 'ndwnenouu persons who do not own land; ‘whether -
rezgistered or neot. outside these reservatlons, where the Instltute may )
grant leases. to such 1ndi?eroue persons; such leases shall be for a
11m1ted the and may. not be trcnsferred nxcept to other lndlgenoua persons

.....

121. Ac:c:c)r'ci:i.n:T to arulcle 5 af Exccutlve Decree 5904wG asg amended, 1ndigenous
reservations. are 1nelienable, non—uransfevable and for the exclusive use of the
indigenous communities inhabiting them. This article reads:

"Indwg rous veaervatloﬁs ahell'be inalienable, non-transferable and
for the exclus;ve uae of the indigenous conmupltles inhabiting them,.
Non—lndlgeaouq pe”sons may not, rent, lease, purchase or in any. other ‘
manner acquire land or propertv situated in such reservatlons. Indigenous
persons may engage in tpansactions to buy or sell land only with other
indigenous persons.. Any transactlon between indigenous and nonnindlgenous
persons sh¢l1 be aull and void, with the re sultlng legal consequences._.

“g.. Tbid.,. Vol KXXVI,. ﬁor_l,'pt_lavf' o
: o Ibld-: Pp 137"188 T, . RIS - RN T
Thid,, p. 188, 7 T e . i

gﬁ/ Paragraph 118 above contains information to the effect that, in 1976
the Inatitute sold property belonging to the Boruca reservation.

N
—3 @
™
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The only non-indigenous persons who may live.in the reservations are
those who are obllged to do so because of the nature of their work, :1.e. as
mlssionarles, nurses, teachers, ete.

In any event, such persons shall meet the following requirements:
e (a). They shall be recognized as necessary;

(b} " They shall have the pPlOP consent of the local 1nd1genous
. admlnlstratlve 0ff101als or of CONAT; .

'(c) Thﬂy may not use mors land than is atrlctly necesgary for their
qubslstence"

(d) They may . remain in the reservations only as long as requlred by
thelr work ".,_.' .

122. ﬁrticle_5 of the Indigenous Act states that:

; “Indmgenous reservatxons may not be alienated, prescrxbed op
‘transferred; they are for the exclusive use of the indigenous communlties
_ 1nhab1t1ng them.. Nonwlndlpenous perzons may not rent, lease, purchmse or’
in any other manner acquire land or property situated in such reservatiohs.
Indigenous persons may engage in transactions to buy or sell land only with
other indigenous persons. Any transfer, purchase or sale of land or

improvement of such land in the 1ndlgenous reservations between indléenous L

LIPIRT I

and non-indigenous parsons 'shall be nuil and void, with the resulting legal
consequences. The land, improvemenis to it and produce of the indigenous
reservations shall be ex empt from all types of present or future local or |
national taxes.“

123. The Regulatlons contaln the foﬁlowlng provisions Wlth regard to artlcle 3 of
the Act:

“'r--

"Artiéle:lD “In order toheﬁfuguard the rights provided. for 1n '
Association shall appear either in person or throuah hig vepresentatlve or’
deputy as soon as possible after the commission of the offence and shall
produce evidence of the reglstwatlon of the reservation in order’ to
initiate, before the competent official, the necessary legal actlon..

Article 11. Tor the purposes of the preceding provision, the
Pre31dents of the, Integral Developmnnt Asgociations shall reney their
certificates of legal personalltf every three months and shall, as
cxrcumstances requlre, issue credentials for their representatlon, in
accordanee uzth the relevant legal formalltles."

124. With a view to the excluszve use of the raservatlons by +he indigenous
communities inhabiting them Executive Decree 5904-G also PPOVidES'

"Apticle 8. Where nonmlndlgnnous persons have acquired, legally oun
or lease property or land situated in the reservations, they shall, upon ---
the entry into force of the present Decree, be expropriated and compensated
in accordance with the procedures provided for in Act No, 2825 of
14 October 1961 and the amendeﬁtq thereto.



E/CN.4/Sub.2/1983 /21 /Add .4
page 61

In the event of any subseguent invasion of the reservations‘by

- non-indigenous persons, the ccupetent authorities shall eviect them immediztely

without payment of any compensation.

Article 11.  Land: be*, woing Lo the Institute for Lands and Settleément
and situated within the boundaries of the indigensous reservatlons shall be.
ceded by the Tnstitute and used for the ruval settlement of 1nd1geﬂous

w”communitwes u

125.

The Indlgenous Act and the Regulatlons thereto provide
(a)} The Act: S R e ST LT

"Article 5. -Nonwindigehous persons who 'are bona fide owners of land
in indigenous reservations shall be pelocated by the Institute for Lands dnd
Settlement to other similar land, if they so wish; if they cannot:or do not
agree’to-be relocated, the Institute shall expropriate and compensaté them
in accordance with the procedures provided for in Act No. 2825 of ~ :
11 October 1961 and the amendments thereto. Studies and procedures relating
to expropriation and- compensatﬁon shall be carried out by the Institute in
eo~operation w1th ‘CORAT . ' S &

In the event ofnany'subsé&ﬁent invasion &f the reservations by
non~indigenous persons, the competent authorities shall eviet them
1mmediate1y without payment of any compensauloﬂ

nxproprlatlons ‘and ﬂompensat¢on shall be financed in the amount’ of
100 million colones, which shall be obtained. from four annual appropriations
of 25 million colones each, starting in 1979; such approprlatlons shall be
included:in the general budget of the Republic for-1979, 1980, 1981 and 1982,
The fund-ghall bé.administered by CONAT under the supervision of the Office
of the Controller General of the Republic.

Article §. .lLand helevnnine o the Inctitote and situated within the
boundaries of the indigenous reservations and the Boruca-Térraba and
Ujarrds-Salitre-Cabagra reservafions shall be ceded by the Institute to the
indlgenous communitles." e xx :

(b) The Hegulatlcns:

"Article 10, 1In order to safeguard the rights provided for 3« DU SRR
articles 3 and 5 of the Act, the President of the Integral Development
Association shall appear either :in person. or through his representative or
deputy as soon as possible after the commission of the offence and shall
produce evidence of the registration of the reservation in order to 1nitiate,
before the competent offlclal the necesaary legal actlon.

Artlcle 11° For the purposes of the pfecedlng provision, the Presidents
of the Integral Development Associations shall rerew their certificates of
legal personality evéry: three months-and shall, as circumstances require,
issue credentials for the1r rEpresentatlon, in accordance with the relevant
legal formalities." - . A PR
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126. Executive Decree 6036-G refers.as follows to what are regarded as
timprovemants" of expropriated propercy under article 8 of Ekécutiva Decree 5904-G:

"Artiele 13. When land situated in the reservations (article 8 of
Decree 5904-G) is expropriated, only repairs and investments which were
genuinely necessary and which represent some permanent”économic activity shall
be recognized as 'improvemenbts'. In the case of irrational deforestation
causing soil ercsion or of land that has been taken over or abandoned for more
than three years at the time the present Decree enters into force, no
compensation shall be paidy® :

127. The Australian Governmant mentions the following Statutes:

"Aboriginal Reserves: Substantial areas have been set aside’as.’.
fboriginal raserves, ‘ne uotal area of such land is now about o
<127 ;000,000 acres.  In most states and in the Northern Territory,
1eﬂlslat1ve aagbion hag been taken to give Aboriginals special rights in
these reserved lands:

- In: SOUtH-A‘&LPul‘& the Abnriglnal Lands Trust Act 1966~68
established an ali-hAboriginal Trust in which the ownership of+
Aboriginai res=rves is progressively being vested. The Trust holds
the freehold title in these lands and may lease, sell or otherwise
use or dispose of the land -subject to certain safeguards. o

In Victoria the Aboriginal Lands Act, 1970 veated the two small
reserves in that Stake in corporations formed by the Aboriginal
. realdents of the reserves.

IntWestern Australis recent legislation (1972) provides for the o
esbablishmant Go e aboiriginal Lands Trust to hold reserve and other -
lands for tne Aboriginal citizena of the State and the

New South Waies Goverument has recently announced its 1ntentxon to
legiaiate o provide nimilarly for an Aboriginal Lands Trust- to -
hold title in reserves.

In the Horthern Territory existing legislation allows major  areas
of Aboriginal reserves to be leased only by Aborigirnal individuals
or groups.”

128, The Governmepu writen (1975)

“Tho ”ew Scuth Uales 1eg131atlon to provide an Aboriginal Lands Trust
was enacted in 197%. iTae avurigines' (Ameadment) Act 1973)."

129, The Government regards the arrangements in the Northern Territory, and in ¥
some other parts of Ausiralia, as inadequate recognition of Aboriginal rights to
land. The Prim= Mlnlsuei has said that

e uha11 1@gwslauw to give Aborlglnals land rights - not Just
because :their case iz bevond argument, but because all of us ‘as
Australians are diminished while the Aboriginals are denied their-
rizhtful placoe in this anation.”
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130. The” Government has commitied itselfl to vest reserveand other Aboriginal. land
in the Aboriginal ob Islander people as approprlat ‘and 'has indicated that
Aboriginal land rights will carry with them Tull Tlghtu to mineials-in thoseslands.
An Aboriginal Land Rights Commission has been appointed to recommend ways and

means of giving effect to its policy. Although this Commission is confined to the
Northern T@PPlbOPy its flbdlﬂgs will be relevant throughout Australia. The .- Q
Commissioner, M. Justice E.A. Wondwird, is expected to report before the end ofi:
the year,

151. ﬁccordlrﬂ to the Governmern it i ‘the’ pollﬁy of the Commonwealth Wlth

regard to the acquisition of additional lands for Aborigirals, to-assist Aboriginal
communities outside reserves to purchase Yard, To this end the then Prime. Minister
announced in a statement on Aboriginal policy in January 1972 that the Governmeni
had approprlated a sum ‘of $5 million and would contemplate a further $2million
each year faor Ehe ersulng four years. The Government has eatablished ap

Aborlglnal Land Furid to purchase or acquire land off reserveu Ffor ‘Aboriginal -
communities, and has undertaken to appropriate $5 million per annum to the Fund

for the next 10 years. To date uhree large pastoral properties have been bought
for Aborxginal ﬂ‘r'cups.‘_ ";

132. In l972 one scurce repqrted 29/

"In a far—reaching reversal of the prev1ous Government's pckicy,
Prime Minister Gough-Whitlam has moved t6 turn over ownership-of:tribal
lands to the lndigenous people whc have used them for centurles.

"Mp. Whitlam appoxnted Justice Albert E,. Uoodward of Melbourne
yesterday to head a commission to 2o 1nto the mény problems associated
with the 1and tran fers. -3-- __ : : R
';i# ”Mr. Whltlam said the action was a historic one, 'demanded by the
conscience of the Australian people’ : ' o

“The move goes beyond the previOUS Govermment's plan to vrant the
tribes long-term leases., It 1§ a ‘Step toward meeting Aboriginal demands
for outright ownershlp of landz that the tribes had used for hunting and
for their shiftlng habitations from- time 1mmemoria1 but 1ost 4o white
ranctiers and mineral developers, = - i : LR JHa

"1The settlement and development of Australia has been achieved at
the expense of long established rights of Aboriginal clans and other
groups to title in the land with which they and their ancestors have
been traditlonally a53031ated‘ Mr. Whltlam said 1n appointlng

]

Justizé VWoodward. : ' Lo

"The Whitlam Government plans to give the Aboriginal groups community
titles not only to thé’lahds but also to the mineral and timber rights.
Far-reaching economic effects are expected. .

"Last week the Governmént halted applications for land leases: in
the federally administered Northern Territory, a vast area with a heavy,
tribal populatlon where tracts have benn turned over to privat&
interests.” ‘ : s o st B

"

29/ HNew York Times, 17 December 1972.
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133. It seems, however, that these good intentions were not entirely carried into
effect. On the contrary, it appears that in at least three areas of Australia
there are perlems for Aboriginal property rights on land. T

134._A;§eém of the erld~Cognqilzof'0hurches which visited Sustralia in 1981
(15 June to 3 July), reported on special acts on Aboriginal ownership of land and
their effects in the Northern Territory, Queensland and Westeérn Australia:

"Northern Territory. The Aboriginal Land Rights (Northern Territary)
Act 1976 passed by the Federal Government in response to the Woodward Land
Rights Commission of 1972-74, is the first instance of any legal attempt
‘to recognize prior Aboriginal ownership of larnd. :

.. The Act provides for a system of theﬁlodging,'hearing and granting of . .-
iand claims but the granting of land to Aboriginal people in the N.T. has

not been as straight forward as it may seem. In its 1979/80 Ammual Report,
the Department of Aboriginal Affairs stated: ' - u S

ritle deeds to former Aboriginal reserves and other land, presented .
to Aboriginal Land Trusts in September 1978, were not registered by
the Northern Territory Registrar-General because of objections to

the terms of the titles in relation to the exclusion from. the. titles
of roads over which the public has a right of way and the way in
‘which mineral rights were reserved to the Crown.

Following negotiations between the Commonwealth and Northern
Territory Governments and the Aboriginal Land Councils, the
Aboriginal Land Rights (Northern Territory) Act 1976 was

amended in the Autumn session of Parliament, to overcome the
objections. At the same time the Northern Territory Legislative
Assembly passed complementary amendments to its Aboriginal Land Act.
Amended title deeds presented to a number of Aboriginal Land Trusts
by the Minister in June 1980 were subsequently registered by the -
Registrar-General. Amended deeds were to be handed over to the
other Land Trusts as scon as practicable. ' :

‘Whilst the 1976 Act was intended to serve'as a model for the states
to follow, it presents problems for Aborigineé ih other states because:

- {1) -it allows only unalienated crown land to be cla;med;

(ii1) it places the onus on Aboriginal people to prove their

' traditional affiliation to lands, and in doing so are often
forced to publicly reveal before the court ancient tribal
secrets;

" (i11) it does not provide for claims on the basis of need or
compensation. '

Aborigines in the N.T. expressed concern about continuing attempts by
the N.T. Assembly to weaken the provisions of the Act. In respect to
mining, it would appear that Aborigines only have a right to gay 'yes', not
to say 'not. Any refusal puts them under constant pressure to give in.-
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Similarly the Central land Council inp, Alice Springs is concerned 0.,
make thé. Act stronger rather Lban weaken by G et w e
:fi) maklnv sure that uhe Northern Terrztory Gevernment promiees not

to alienate 1end under claims are kept

'(iijﬁ mﬂkinr sure ehet qanwed u*tee, Abo 1g1ra1 communitlee and .
g]ibounderlee ene proteoted i case af mlnxng 1ntereets granted :
,;.fbefove the Land R;ghts Act was passed, . . :

{iii) giving Aboriginal communities on pestoral leases the chance to o
:cbtaln seme 1and. :

[

The Queensland and Neetenn ALetrallan Governments have conslstently
acted to prevent Abozlelnee from galnivg land or any measure of eelr—,f.lyh
determination. These Governments appear hostage to thé mining, tourist J:L
and’ paetoral lnterests and ehow blatant dlsregare for the human rights of
Aborlglnes as well as. Federel Government leglelatlon regardinv Aboriglnes.t
In Queensland Aborlgmnes have no rlght to 1and and the Premier,” 'f?
Mr. BJelkemPetereen, has announced that the notoriously racist Aborigines
Act of 1971 will he repealee this year.  Despite the Tact that this .
leeislatlon and 1te regulatlone, ‘the admlnlstration of the Act ‘and the e
conditions in whlch it places Aborlglnee, amount to, the most ra01st o
situation for Aborxginal people ‘in Auetnalla, the repeel of the Act w111 o
mean the further digpossession of Aborig;nal people in Queensland of”
7z. m;lllon hectareet Mp. Bjelke-Pstersen, has announced“pbat ng freehold
title. w111 be. glven to. Aborlginal people nor will they'be allewed any )
special lea81ng prov;sione. . . ‘

The Aboriginal people of Queensland are deeply concerned abotit thelr
fukure. ol L e e e e e . R TS

in extensive survey of Abopiginal opinion in OQueensiand in 1978
revealed that an overwhelming majority of Aborigines on reserves L
(7%.1 per cent) wanted the Commonwealth Government to replace- the- State oem A
Government  as the body. responsible for making laws.. Eighty~-five per eent“
of Aborlglnes on reservee wanted the ownermhlp of the reserve land to be ff
in thelr hande. The eurVey revealed the w;despread de51re for 'eelf—.
determination®. ' R

Now-that the Queensland Acts are to be repealed the Aborigines want .
corporate freehold ¥itle to ‘the land. The pnoposed 30—year lease is o
unacceptable. Aboriginal religior, “¢ulture and self-esteem are based on A
continuing sacred relationship with undisturbed land which outweighs any . .
potential economic benefits. Treehold title would secure land: egaenet-the~~~m-‘
whim of any future. povernment and guarantee security for their chlldren.
Freedom to- practhe rellglon and culture 1e abeolutely dependent on '
unlnterrupted accees to land

SR

The ﬂueeneland Government hes a’histony “of u31nﬂ leﬂlelation to stop
the ‘advancement of Aborigines. Wheén the people of Aurikun and. Lo
Mornington Island communities rejected a proposed state government R
takeover and voted to remain under the administration of the Uniting Church,

P
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the Government introduced Local Governments (Aboriginal Lands) Act 1978
thus turning the reserves into local government areas and removing the
Uniting Church administrators. These communities now fear the large-scale
intrusion of bauxite mining companies. - :

The federal Aboriginal Land Fund Commission acquired four properties
for Abo?igipal groups in Queensland for economic and soclial purposes.
Subsequently the Queensland Government altered regulations to prevent the
registration of titles to further proposed purchases, to prevent Aboriginal
ownership of land in Queensland.

In Westerr Australia, the expropriation of Aboriginal land through
masgacres and the poisoning of water holes and food continued into this
century. Todéy, the Crown still retains title to the remaining reserve
land but under Premier, Sir Chiarles Court, the W.A. Government has o
consisﬁgntiy'réfuééd*Aﬁo?iginal requests for land and overriden Aboriginal
oppositiqp'to'the rush of mining activities.. The most recent example was
tHe paramilitary stylé dction at Noonkanbah, which saw a massive police
operation mounted to escort a convoy of mining equipment to drill on land

of sacred significance to Aborigines.

The H,A.jgovernment does not permit Aboriginal groups to-own land. thus
undernining federal efforts to purchase properties for Aboriginal
communities. At the Warringari Community outside Fitzroy Croaaing, we mekb.
Aborigingsiwho'have-béen;waiting since 1977 for the W.A. Government to .-
grant them 50 hectares out of a cattle station of 380,000 hectares. The
cattle station owners are willing to give the land but the W.A. Government
refuses to act, leaving the Aborigines struggling to survive, because the
fact that they do not own the land means they are not eligible for
Federal Government assistance." 30/

135. The Government of Mexico reports that, in order to confirm indigenous rights
and curb abuses, the following measures have been adopted:

Legislative measures -

Cdmmpnal property: In view of demands by indigenous peoples, communal
property'is'govérqed'by a special legal regime established in article 27,
sections VI, VII anhd VIII, of the Constitution and in chapter 2, .section II, of
the Federal Agrarian Reform Act. cr . .

Drdinapy _égal‘prOCedures guarantee ‘Mexicans the right to own private

property_(aﬁﬁicles 14 and 16 of the Constitution).

Executive measures

Exéoutive measures include the procedures for the recognition and
registration of communal property and for- the restitution of land, waters. and
forests which are dealt with by the Office of the Secretary for Agrarian Reform,
a dependency of the Federal Executive Power. Decislons in such matters are taken
by the President of the Republic, in accordance with article 8 of the Federal
Agrarian Reform Act. =~ ‘ 2 '

30/ Elizabeth Adler and others, Justice for Aboriginal Australians,
Programme to Combat Racism, World Council of Churches, Geneva, 1981, pp. 15-18.
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Statistical datae

The Natlona] Ipdlgenous Affairs Institute acts as.a consultatlve body in
procedures relﬁtlnﬂ Lo the recognition and registration of communal property and
tc boundary dlsputes, in dccordarice with-articles )60 and 374 of the Faderal
Agrarian Reform Get. For the purpose of such procedures, the Institute has
repeatedly requested:

VT e
P R ST

1. ' The recognitior, sénfirmation and registratisn of “land which
rightfully belongs to indigenous communltles or of 1and whlcn uhey owrn
de 1acto; .

2. "'The restitution of land which has unlawfully been taken away
from them; and o Coes B Dol T ey

5. The pright of indigenous populations which have no land to be
ﬂranted land 1n accordancm Elth thelr neeos "

Administrative measures '
N . i o : _.A.--‘ -
Administrative measuras: 1nclude ‘all the steps and measures uaken by the
National Indigencus Affairs Institute to dafend the property rights of 1nd1genou=
commun1u¢es bexore tne mun1C1nal, State and- Pederal duthorltles.

Indigenous Dopulatlons in the beuntry have a" tradzt ion-of communal iand use
which ernables all members of the indigenous settlement to take part in its
improvement and exploitation. The lawmakers understood this situvation and
recogﬂlzed mnd took it into aecount in article 27, section IIT, of the _
Constltuuio . whwch provides" that: "PouuWavlon settlements which rebain communal
status de’ facto or de jure shall have capacity to enjoy in common the land,
forests and waters which belong to uhem or have ‘been or may be vestored to them",

In aaultlon. the agrarian 1egislat10n in foree entitles the members of
ndlgencus commuﬂltlna, meeting in a general assembly, to decide on the award of
plots to individuale, with the result that general rules are being establlshed
It should also be noted that communal property rights may not be alienated,
Drescrlbed, zncumbered or transferred (articles 22 23 47, section X, 52 and 53
of the Federal Aprarlan Reform fot)., oo n

136, Among the prlrcipips ‘of the official policy in HMalaysia regarding the
Orang Asli populations, there is one concerrlng landr vhlch reads as follows:
. #(d) The special p031u10v of AbOPLQIGES in “esnect of land usage
and‘;ggd PJthS qhal‘ be recognlzed . That is, evcrj efzort w111 be

11fe and thus to bring then econcmlcally into 11ne with - othe ommumltles_
in this country. Aborigines will not be noved from their tradltioral

e

drfds without “Hheir full consent." ' ' Ty S
137. Arecas predominantly or exclusively inhabited by Orang Asli may be declared
o be Aboriginal Areas, whether or not divided into 'ecantonsg®, or to be- i
Aboriginal Reserves. The conditions under which such declarations may be made
by the Ruler in Counicil or the corresponding Governor in Councll, and the effects
of these d»claratloﬂs are stlpulated 1n the AbO?lUlHaL ‘Peoples Ordinance, as

follows:
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6, (1) The Ruler in Council or the Governor in Council may, by - ORI

notification in the Gazetie, declare any area predominantly or exclu31vely
inhabited by Aborigines, which has not been dzclared an Aborlnlnal reserve
under section 7, to be an Abor1g1na1 drea and may declare such area to be e
divided into one or more Aborlblnal cavtons'

"Provided that where there is more than one Aboriginal ethnic’ group
there shall be as many cantons as there are Aboriginal ethnic groups.

"(2) Within an Abdrigzinal area = )
“(i}_ no land shall be declared a Malay Reservation in accordanc¢
v with the provisions of any written law relating to Malay - o
Reservations for the time beingz in force in the Federation
or any part thereof;

"(ii} no land shall be declared a sanctuary or reserve in accordance
with the provisions of any writken law relating to the
protection of wild animals and birds for the time being in-

 force in the Federation or any part:fhereof

- "(iii)} no land shall be alienated, granted, leased or otherwise
disnosed of to persons not being Aborigines ‘normally rcsident
in that Aborigihal area or to any commercial undertaking
without consulting the Commissioner; - '

"{iv} no llcences for the collection of forest Droduce in accordance
with the provisions of any written lav relating to forests for o
the ‘time being in force in the Federaulon or any part thereof

_shall be issued to persons not being Rborlglnes normally
resident in that Aboriginal Area or to any commércial
undertaking without consulting the Commissioner and in granting
any such.licence it may be ordered that a speclfled proportlon
of Ahorlglval iahour be employed.

"(3) The:Rule +'in Council may in like manner revoke wholly or in part
or vary any declaration of an Aboriginal area made under sub-section (1),

. (1) The Ruler in. Council or the Governor in.Council may, by
notification in the Gazette, declare any area exclusively lnhabited by .
Aborigines to be an Aboriginal reserve;

“Provide& that when it appears uhimkely ﬁhau the Aborigines will remain
permanently in such place it shall not be declared an Aboriginal reserve butl
shall form part of an Aboriginal area'

"Pbovided'fdrther that an Aboriginal reaerfe'méy be COnStitﬁﬁeﬁ within
an Aboriginal area. c A

l "2 ‘Within an.Abbriginal reserve{

Q:f"(ij. no land shall be declared a Malay RESEPVatlon in accordance‘¥5~*‘="“

B w1th the provisions of any written law relating %o Malay
“'Regervations currently in foreceé in the Federation or any
part thereof;

BN



BE/CH.4/Sub.2/1983/21 /add. 4
page 69

"(ii) no land shall be declared a sanctuary or reserve in accordance =
with the provisions of any writter law relating to the =~ ' 7&% wifae
..protection of wild apimals and birds currently in force 1n the
Federation or any part thereof';

[P
S B2

"(iii) no land shall .he declared a reserve forest in accordance with
- . the prov151ons of any wrltten law relatiﬁg to forests currently :
in force in the Federation or any part thereof; AR

I

"(iv) no land shall be alienated, granted, leased or otherwise di sposed

«-of except to Aborigirés of the Ahoriglnal communlties normally
.. resident within the reserve'=

"{v}) no. temporary occupatlon of any 1and shall be permitted under any e
_written law relatlng to land currently 1n force in the "
Federation or any part thereof =

"(3) The Ruler in. Council or the Governor 1n ‘Couneil” ‘may’ in like manner
revoke’ wholly or in. oart or vary any declaration of an Aborlginal reserve__
made under sub«seotion (l)

138, The Ordinance contemplates the compulsory acquisition of land for Aboriginal -
areas or reservea,,whenever necegsary, in accordance with the following provision:

"13. When 1t is necessary to acquire any 1mmovable property, ‘Hot being
State land, in order to declare the same to be an Aborlglnal area or an TR
Aberiginal reserve, such property may be acquired in accordance with the :
provizions of any written law relating to the acquisition of land currently
in force in the State in which such property is situated and any declaration
required by any such written law that such proberty is so needed shall have
effect as if it were a declaration that such property is needed for a public' iE
purpose in.accordance with such written law."
139, nghts of occupancy within’ Aboriglnal dreas or reserves aré granted qpsooo
accordance with the Ordinance, as follows:

"8. (1) The Buler in Council or the Governor in Council may grant rights

of occupancy of any land not being allenateo land or land leased for any
purpose within any Aboriginal area or Aborlginal reserve,

"(2) " Such rights'may be granted to:
“(a).. any. individual Aborigine; or T
"(b). members of any family of Aborigines; or

"e). members.of any Aboriglnal oommunlty.'*” ,é R ‘ i

{3} . Suoh rights may be granted free of rent ornsubjéoﬁ'to sﬁch_rénta AN
as may be;imposed in the grant ‘ e T ey ‘

"(4) Suoh rlﬂhts may be granted subgect to such conditions as may be oo
imposed by the grant. P S s _ o
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"(5) Such rights shall be deemed not to confer on any persor any )
better title” than that of a tenant at will B

“(6) Nothing in thls section shall preclude the alienation or grant
or lease of any land to ahy Abebigine"

140. Aboriginal commuinifies are not’ obliged to leave areas declared to be a " °
Malay Resgrvatlan, a rééerved forest or s game reserve. The" Aboriginal Peoples
Ordinance provides:

0. (1)} An Aboriginal community résident in any area deéclared to be a
Malay Reservation, & reserved forest or a game reserve in accordance with
the provisions of any written law currently in force in the Federation or
any part thereof may, not withstanding anything to the contrary contained
in such wpitten’law, continue to reside therein’ upon such conditions as
the Ruler in Cdingdil or the Governor in Council may by rules prescribe.

"(2) Any rules made under this section_may_expressly provide that
all"ép any of ‘the provisions of such written law shall not have effect in
respect of such Abepiginal community or that any suéh provisions shall be ™
modified in their application to such Aboriginal community in such manner
as shall be specified.

S7iM(3) The Ruler in Couhcil-or the Governor in Council may by érder -
require any such Aboriginal community to leave and remain out of any such
area and may in such’ ordér make such consequential- provisions, including
the payment of compensatlon ags may be necessary. ‘

“(4) “Any compensatlon pa1d in accordance with the prov151on§ of
gub~géction (3) may ‘be paid in accordance with ‘the provisions of o
sectlon 12." ) _ S IR

14l. Compensatlon should be paid for alienation of State land tpon which fruit- cr”
rubber trees cTalmed by Aborlglnes are growing. The Aboriginal Peoples Ordinance
provides: : R T ‘ B

"11. (1) Where an Aboriginal community establishes a claim to fruit or
rubber tréed"ém -any state land which is aliénated, granteéd, leased for

any pubposé, occupied temporarlly under licence or otherwise disposed of,
then such compensation shall be paid to such Aboriginal community as

shall appear to the Ruler in Council or the Governor in Council to be just.

"(2) Any compensation paid in accordance with the provisions of
sub-gection (1)} may be paid in accordance with the provisions of section 12,

12, If any land is excised from any Aboriginal area or Aboriginal reserve
or if any land in any Aboriginal area is alienated, granted, leased for

any purpose or otherwise disposed of, or if any right or privilege in any
Aboriginal area or Aboriglnal reserve granted to any Aborlgine or

the Govevnnr in Council may grant compensation therefor arid may pay such -
compensation to the persons entitled in his opinion thereto or may, if he
thinks fit, pdy tHe same to the Commissioner £6 be held by him as a common
fund for such persons or for such Aboriginal community as®shall be directed
and to be administeraed in such manner as may be prescribed.”
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142. Ir.New Zealand, according, t&”ié%éémétion“ﬁéaiiaéd B&‘tﬁe*cavérnmént:

“The present law relatlng to Maor1 1and is cortained in the Maorl
Affairs Act 1953. This fct provldes for the ”ecordlng of titles to
Maori 1apd, the succession to shares in it, ibts allenatlon and mortgaglng,
and. the .setting up of vhat are known as Maori 1ncorporatlons. Under this
Aét, as under its predecessors, a Maori Land Court (originally establlshed
in 1862) has special functions. relevant to 'such matters. o

143, Thé"CitiZehs'”Associatioh}for“ﬁacial_Equality“pépqpﬁséfffxf

.l "Few speCLal measures have been taken in the past to protect Maori
land 51nce the whole nmphasiu of 1and pollcy from the foundatlon -of £he’
colony has been on prov1d1ng 'ays o facilltate the’ acqu1s*twon ‘of Maorz
“lapd by European coléhists. "It is true ‘that ‘from time to time > 7 ““*hf"j
leglslation was " paSSea to! prevenu haorls,_ gnorant of Furopean commerclal'ﬁ“J’““
practlces, from being fraudulently deprlvad of  their’ land' “But ‘these were

. not vlgorously enforced and uch ol the Naorl 1and ‘that was axienateﬁ in®
“the later nlneteenth century went to pay of F debts 1ncurred 1n attend1ng o
thé'Maori Land Court or in other ways." SR

144. Wlth regard to Peru, an official, nubllcat1on states that' "Pursuant “to the ‘
provisions of “Decree-Law No, ‘17716 and in accordance with'abticle 212" of the S
Constitution providing for the restruckiring of peasant communities and the’
establlshment of regulations. governing their org zanization and functlonlng and
with the prﬂVllePS "6f the National  Development Plan the' former: Dlrectorate cf
Communities, in order to provide guidelines for that restructurxnb, dprafted &
Special Statute for Peruvian Peasant Communities, which was appvoved by .
Supreme BecrEb No.,ST -50° Aof 17 Fehruary 1970 and refers‘uo the bagic aspects
of thelr social;“ecoromic and’ eultaral’ orﬁanlzatlon with a-viéw to their - -
transformation in accordance with the general prlncvples of agrarian reform, as - 7
part of the 1ntegrated development pollcy of the State.

“rhet Specia “Statute re*tructures such communltwes by 1ntroducmng far-reachzng
changes in theip system of Government and their- economzc reglme and def1ning~their
rights and’ obllgations aﬁ legal persons under pr1Vate 1aw, together with the''* T
rightg” “and” obllgatlons ‘of their members, 14 accordance ‘with ‘tpraditional -indigenous -
values and ‘the principles of social’ justice which' govern the domestlc pollcy cf‘L
the State. & C . : i

Ita aim is to reorganize the communities along new lines, the first step
being restructuring, in which membership of the.community and land ownership have
an important role to play. The first is governed by part IV of the Statute
(implemented by Supreme Decree No. 395-70-AG) and the second by part VII,
section IIX, which reafflrms ‘that the right of peasant communities to own and use
land is sub;ect £o- the remlme establlahed by the: National Censtitution, by T
Detpee-Law Nb. 17716 by the ien Statute and by the other provisions in fovce."=aa:~

145 The law relativg to irdlgencus communltles and agrlcultural development 1n -
the Jungle and Jungle bordev areas provmﬁes* Wl SRR
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"Articie 9. The State shall protect the indigencus communities' title %o
land, conduct.the eppropriate surveys and.igsue title- deeds to the communidies..

In markmng Lhe boundarles of thelr uerrltorles, is shall consﬂaer,A
( ) When a ccmmunlty ig: seﬁtled, the aréa’ that it Occup&es,

(b) When a communlty makes seasonal mlgratlons, thm total -area over Whlch
it usually moves; Lo . . : . o

(c ) Vhere a community does not possess sufficient land, the Stete ghall
allocate to lu the area it requlras to satlsfv its members' needs."

ﬂArtlcle 10 Land whlch ig pltuated wlthln the houn&arles of the communltles
territory -as delimited in accordance with the provisions:of. the prgpedlng article,
and which was allocated by the Siate to private individuals subsequent to the..
National~Constitution promulgated on 18 January 1920 shall. be incorporated into
the arsa oured by the indigenous communities. The private individuals concerned
shall be compénsated for any useful or essential improvements they may have made.
In the event of disegreement as to the value of the 1mprovemen%s, such value shall
be determined by the Agrarian Code.

Phe Agricultural Development Bank shall-grant the community concerned any
loans it may require to comply with Ahis provision and ghalil determlne payment
periocds accordlng to the narure of" tbe 1mprovement~ made.t : :

i

"ﬁrtzcle 11. ThP tltle to. -an lndlgenous communlty s 1and may nut be .,“?:.:u
alienated, prescrzbed or attached." . L

"ipticle 127 Thé. Natlonal aystem of %upport for Soclal Monlllaatlon shall .
enter the 1ndlgenous communities in the National Indlgenous Communltles Reglster, E
which it shall establish for. that purpose." : : Ci : RS

146, The Government of the Phlllpplnes haa transmltted ﬁhe texts of certaln
enaétments dealing with aspects of laznd settlement, allocation and development ag
well ag with the conditions for, -and power of, approvel of encumbrances.and | e
conveyances by members of non-Christisn communities:. - The Governmenu has. algo ..«
trénsmitied: the “explanatory notes!" attached o the drafts and which contaim.an .. .-
explanation of the reasons .and purpozes of -these provisions. - The following.are - -
the texts and explanations. e

Republﬂc Act 3985
(Explanatorv the)

Reports of the fmeld rapresentat1Ves of the LommlsSLGn 01N Hatlonal :
Integratlon, confdiriied by the findings of the survey ‘conducted. in 1962 by ‘the .
Senate -Gommitise on National Minorities in Mindanao, Palawan,:Mindoro, Foeva Beijas.
Nueva Vlacaya, Cagayan, Isabela and Mountain Province, disclosed cases of
land grabbing vhere invariably the victims are the poor and illiterate members.of &
the national cultural minorities. In many 'of these ‘cases thousands are being .= 2
ejected from their ancestral dwelling and from their farm lots which they and
their predecessors-in~interest have been occupying openly, peacefully,
continuously and exclusively in the concept of an owner since time immemorial.
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The immediate cause of all these unfortunate incidents is the harshness and
inequity of our present pasture lawe, particularly Section 3 of Commonwealth
Aet No. 452, vhich render possible the deprivation of these national cultural
minorities of their ancesfral homes and landholdings through the grant of pasture
permits or leases to important and 1n§1uent1el persons both in and outside of
the Government .

In the grant of pasture leaeea or-permits the Pasture Land Let does not
contain any provision for safeguarding the prior right by occupation or sebtlement:’
of any person over the area that is the subject of the pasture lease or permit.

S Pyt amend +his law, approval of the attached bill is earnestly recommen&éd.j

Republic Aet 3985

[hpproved 18 June 1964] 31/

."Section 1. 5ectlon three of Comonwealth. &ct ﬁﬁmnered Four Hundred and
PlftyaTwo is amended to rea& as followas TR

"Section 3. The’ Bureau of Forestry shall have aurlsdlctlon and authorlty
over the adminisiration, protection, and management of pasture laznds znd over the
granting of leases or permits for pasture purposes to any citizen of lawful age
of the Philippines and dny corporation or assdeiation of which.at least B
sixty per ecent of the capital belongs wholly te citizens of the Philippines and. -
which is organized and constituted under the laws of the Philippines, for an area
of not more than two thousand hectares in. accordance with the provisions of this
Act, Such leases shall run for a period of not more than twenty-five years, but
may be renewed once for another period not #o exceed twenty-five years, in case
lessee shall have made important improvements, which, in the discretion of the
Secretary of Agriculture and (Commerce) Natural Resources, justify a renewal.

"However, no pasture permit or lease:shall be granted in provinces which,'f
according to the latest official population census, are inhabited by members of ~
the cultural minorities without a prior inspection’conducted jointly by
representatives of the Bureau of Forestry and of the Commission on Fational -
Integration and a certification by saild representatives that no members of the‘~*

national cultural minorities actually occupy any portlon of -‘the area applied for
under pasture permit or lease." . :

"Section 2. Section eleven of the same Act, as smended, is further amended
+0 read as f0110ws' _

”Sectlon 11. Any eorporatlon, or association. or person who cccuples or uses
any yart of the public domain for grazing purposes without lease or permit in -
violation of ihe provisions of this Act, or who, having obtained such lease or’

ég/ Phis Act is called: " "An Act to amend sections three and eleven of - .
Commonwealth Act numbered four hundred and fifty-two, otherwise kmown as 'The. & .
Pasture Land Act' and for other purposes {re conditions for the grant of pasiire .
pexmit or lease)." v S ‘ : : : B
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permit usés’ gald part of the publlc domain for agricultural purposes, shall be
punished by a fine of not less than one thoupand pegos nor more than

two thousand Pesos and/or by lmprlsonment of not more than six months at the
discretion of the court. In cases of a corporation or aSSOclatmon, the .
president, managing director or manager thereof shall be held ecriminally llable.__ﬁ
Any lease or permit herein granted shall be automatically cancelled upon violation
of any of the nrov1smons of this Act or of any rules or regulatlons promulgated
thereunder. .

"Any person responsible for the issuance of pasture permit or lease in
violation of the provisions of the second paragraph of section three of this Act
shall be liable for the penaliles herein imposed.

"However, no member of the national culbtural minotiries who has occupied any
foregt zone in good faith for more than five years prior to the approval of this
Act shall be subject to the penaltiy prescribed herein, should the area so occupied
be found more suitable for agricultural than for timber purposes, the same ghall
be disposed of in favour of the ‘actual occupants under the prov1smons of
Commonwealth Act numbered one hundred and forby-one, subject to Republic Act
numbered one thousand eight: hungred eighty-eight, as amended."

"Section 3. Any or all Acts; rules and regulations and execuiive orders
contrary t0 or inconsistent with the foregoing provisions of law are hereby
repealed.™

~ Republic Act Fo. 3872
.. (Explanatory Wote) . .

"Because of the aggressiveness of our more enterprising.Christian brothers
in Mindanao, Mountain Province, and other places inhabited by members of the
national . cultural minorities, there has been an exodus of the poor and less
for‘hmate non-Chriatians from 'i;he:x.r ancestral homes during the last ten years to .
the fastnesses of agrlcultural ‘landgy unfortunately, in most cases within the
forest zones. . But this is not thg end of the tragedy of the national cultural
minorities. ~Because of the grant of pasture leases or permits to the more ‘
aggressive Chrigtiang, the natlonal cultural minorities vwhe have settled in the .
foregt zones for the last ten years have been harassed and jailed or threatened
with harassment and imprisonment.

"THe thesis behind the additional paragraph to Section 14 of the Public
Land Act is to give the national cultural minorities a fair chance to acquire
lands of the public domain. Republic Act No. 782 passed on 21 June 1962 grants
the occupants of agricultural public lands the right +to own those lands if they
have been there since 4 .July 1945, or earlier. Evidently, under the prevailing
circumstances, a great numwber of culiural minorities occupying lands of the
public domain would fail to come under the provisions of this law, because
since 1945, mogt of them have been driven from their original ancestral =zbodes.
For this reagon, this bill, in proposing an additional paragraph which would
change the date to 4 July 1955 or 10 years later, attempts to rescue these
cultural minorities from a position of disadvantage, not of their own making,
and give them a fair chance and egqual opportunity with their Christian
brothersy in the acquisifion of public lands. (underscoring added)
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"The reason for proposing the additional paragraph (c¢) of Section 48 is to
improve on the preceding paragraph (b) concernlng agrlcultural lands of the publlc
domain. . The provisions of paragraph e) as’ ‘proposed in this ict cover all kinds -~
of land of tha public domain found suitable :for agricultural purposes, whether
”dlsposable ot riot, under the bona fide clalm of acqulsvtlon or ounershlp. Under
"ﬁhese provigions the national cultural- minorities are given an advantage in the -
acqulslﬁlon of lands of the public domain because their claim %o possession or
ownership covers both dlsposable and nOnmdlsnosable povtlons of the 1ands Gf the

ubllc domain as long as they are found suitable for agritulture. ;

"The amendment to Sectlon 1¢0 of  the Puollc Land - Aot by 1nsert1ng a nev .
provigion therein I'¢ “Ho protedt thé llterate pon-Chiistian cultural minorities wis
may know how to read and write but may not be in-a posiftion Tully-to compréhiend thé
legal s1gn1f1cance or impliication of Iransactions of this nature considering . the
Verbo'se legal phrases usually employed in 1nstrumnnts cove11ng realty transactzons

“Hence the approval of said amen&ment is earnastly recommended."

Reﬁubllc Aet 9872
[18 June 1964]

YSection 1. A new paragraph is hereby added to aectlon 44 of
Commonwealth-ﬂct Numbere& Cne Hundred.For‘y-One to IEad.aS follows:

"Sectlon 44 nny natural—born CLtlzen of the Phlllpplnes wvho is ‘not the owner
of more than twanty;four hwctares and who since July fourth,: nlﬂeteen hundred and
twenty-six or prior’ “theteto, "HES" contlnuously occuplad and- culﬁlva%ed, either by
himself or through: hls predecessors—lnwlnﬁerasﬁ, a tract or tracio of agrlcultural
public 1and oubaect to ‘di'sposition or who shall have paid- the réal estate tax .
thereon while.the sdme has not been- occupled by any perscH; - shall be chtitled,
under the provisions of this’ chapter, to have a free patent 1ssue& o hlm for S
such itract or tracts of such land not to exceed twenty-four heclarés. -

' "A member of the natlonal cuLtural minorities who has contlnuously occupled
and cultivated, either by himself or through his predecéssorsifi~intéresty &' tract
or tracts of land, whether disposable or not since 4 July 1955, shall bve
entitled to the right granited in the precefing paragrsph of this section: Provided,
that a2t the time he files his free patent application, he ig not the owner of any
real property secured or disposable under this provision of the Public Land Law."

"Seetion 2. A new subsection (&) is hsreby added” to Section 48 of the same
Act to read as folTows'

”Sectlon 48; “The citizens of the Phllloplnes described below, RS are
ocecupying lands of the public domain or claim to own any such lands or an -
interest therein, but whose titles have not been perfected or completed, may apply
to the Court of First Instance of the province where the land is located for
confirmation of their claims and the issuance of a certificate of title therefGry™
under the Land Reglstratlon Act to wit:

"(a} Those wwho prior 1o the transfer of sovereignty from Spaln o the o
United States have applied for the purchase, composition or other form of grant
of lands of the public domain under the laws and royal decrees then in force, and
have instituted and prosecuted the proceedings in commection therewith, but have,
with or without default upon their part, cr for any other cause, not received
title therefor, if such application grantees and their heirs have occupied and
culbivated said lands continuously since the filing of their applicaticns (310)
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"(b) Those who by themselves or through their predecessors~in-interest
have been in confinuous, exclusive, and notorious possession and occupation of
agriculbural lands of the public domain, under a bona fide claim of acquisition
or ownership, for at least. thirty years immediately preceding the filing of the
application for confirmation of title, exéept, when prevehted by war or force majeure.
Those shall be conclusively presumed to have performed all -the conditions® edgsential
to a government grant and shall be entltled to a certlflcate of title under the
provigions of this chapter. : =

"An act to dmend sections foriy-four, fortyhelght and one hundred twenty of
Commonwealth Act numbered one hundred fortyaone as amended, otherwise known as
the 'Publlc Land Aect' and for other purpoaes

-1(¢) Members of the national cultural minorities who by themselves or through
thelr predecessors-in~interest have been in open, continuous, exclusive and
notoricus possession and occupation of lands of the public domain suitable to
agriculture, whether disposable or not, andeér a bona fide claim of ownership
for at least 30 years shall be entitled to the rights granted in subsection (b)
hereof,"

"Section 3. Section 120 of the same Act is hereby amended %o read asg
follows:

"Seetion 120. Convéyances and encumbrances made by persons belonging to the
..80-called ‘non-Christian Filipinos' or national cultural minorities, when proper,
shall be valid if the person making the conveyance or encumbrance is able to read
and can understand the language in which the instrument of conveyance or
encumbrance is written. Conveyazces and encumbrances made by illiterate
non-Christians or literate non-Christiansg where the instrument of conveyance
or encumbrance is in a language not understood by the said literate non-Chrigtian
shall not be valid unless dnly approved by the Chalrman of the Commlsslon on
National Integration.”

"Section 4. Any Act, law, rule and regulation or executlve order contrary
hereto is hereby amended and/br repealed accordlngly.” ~

Provineial Q;ppular (Unnumbered)
[QEfSéétembef 1964] 32/
(Conveyance and Encumbrances Approva;)
"yith the amendment of Section 120 of Commeonwealth Act No. i41, as amended,

othervise known as the Public Land Act by Sectlon 3 of Hepubllc Act Fo. 3872,
which reads:

32/ Phis Circular was directed to all Provincial Governors of Mindanac and
Sulu, Mountaln Provxnce, Nueva Vigcaya, Occl&ental Mindorc, Oriental Mindoro and
Palaman.
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. "Conveyances and encumbrances made by persons belonging o the so-called

. :'mon-Christian Filipinos' or national culiural minorities, when proper, shall
© be valid if the person meking the conveyance or encumbrance is shle to read

and can understand the language in which the instrument of conveysancs ox

encumbrance is written. Conveyances and encumbrances méde by -illiterate

non-Christians or 1literate non-Christians where the instrument of conveyance

or encumbrance is in a language not understood by thé said literate

non-Christians shall not be valid unless duly spproved by the Chairman

of the Commission on Wational Integration.” 2 -

The approval of this Office of conveyances and encumbranceg executed by persons
belonging to. the so-called non-Christian Pilipinos or national cultural minorities
heretofore réquired under its Provineial Circular (Ennumbered)sdated=26 July 1956,
is no longer necessary.. Henceforth, and to avoid delay, zll papers Telative to
said conveyances and encumbrances requiring approval should he forwarded directly

to the Chairman of the Commigsion on National Integration. for eppropriate action.

147. The Swedish Government did not iransmi separate information on these points.
In response to a request for information thereon,: the Govermment slmply stated that
Ythe Lapps as well as other minority groups are subject to the seme laws as all
other Swedes. There are no special rules concernirng the sale of real

preperty ete., vhich apply only to members of minority groups".

148. As regards the legislative measures adopted in Sweden %o protect the lawful
property rights of the Lapps, & publication states:

"The Reindeer Musbandry Lew also contains provigions designed o safeguard
the interesis of reindeer breeders. For example, reindeer breeding is a
privilege reserved for Lapps and may be carried out in certain regions. The law
does, however;_give the Cabinet the power to initiate moves to ‘close off certain
areas tofreindééq breeding if they are needed for 'purposes of essentizl '
imporﬁancgjtp‘fhé general welfare'. - The Crown also reserves the power to
transfer- such rights. as hunting and fishing. - 2 o

"Ag can be seéﬁ,.questions connected- with reindeer breeding, especially . . .
those concerning land .and water rights, have been the subject of conflicting legal’
interpretations. It hés become increasingly necessary 1o clarify legal -
relationships and arrive at a better definition of both the nature and extent of
Lapp rights. ¥Por this purpcse, most of the Lapp villages in Swveden have been
involved since 1966 in a.sui% against the Swedish Covernment in-order fo.establish
in principle thet their #ight to the reindeer grazing fells of Jimtland County -
supersedes that of the Swedish Crown. In cornection with preparatory work for
the new Reindeer Husbandry Law; :the National Union .of Swedigh Lepps (which
represents. the bargaining interests of the Lapp willages and dgecciations)
insisted that the Lapps have more extensive legal .rights. o the reindeer grazing °
areas than previous reindeer grazing laws have admitted,: - Thede rights can be
characterized as joint owmership or Dermanent right -of possession based on an
ancient prescriptive claim.  The.rights of Hunting and fishing in these areas
should thus, in the opinion of the Union, be recognized as properly belonging to
the Lapp villages.

"Legal controversies, involving the thorny problem of guaranteeing the -
Lapps a voice in deciding their fubure relationship with the non-Lapp ;_)lop‘ulatzgn,
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are kept in the limelight by the contimued encroachments being wade on reindeer
breeding zreas. Increased highway traffic, extensive water-conirol projects,
heavy tourism, intensive forest utilization, legal protection of c¢ertain predatory
animals, etc., all place lncre331ng ‘demands on reindeer-breeding Lapps o’ adgust
to new conditions.® 33/

149. Acecording io information furnished by the Govermment of +he United States an
Indian reservation is an area of land reserved for Indian use. The name' comes
from the early days of Indian-white relationships when Indians relinquished land
through treaty, "reserving' a portion for their own use. Reservations have been
created by treaties, uongressmonal scts, Executive Orders and Agreemﬁnts. ’

Tn order to have the frust relationship over Indian land (reservaﬁlons)
removed Congress must hold hearings and vote that the land can be given o
Indian people in fee patent - or to be held as the non-indigenous population
holds land. The hearings sre a safeguard to preveni the deed going to the
Indiens without considerable thought being given to the matter. However, in at
least one: case the land did go to the Indian tribe in fee patent and the iribe
is now peddtioning the Congress to have it put back into btrust. - The trust
relationship includes freedom from Teal properiy taxes, and in the case of the
latter tribe, taxes were too heavy a burden for the tribe 4o maintain. - The
tribe was forced o sell some of ite land ~ which it could do since the land
was no longer in $rust - and felt that prlvate ownership did not compensate for
the loss of land. -

150. In Colombia, the measures taken wlth regard to indigenous property and, in
particular, land have been described in the following way:

et No. 89 prcvides;that any parcialidad (gsettled indigenous community)
vhether or not its members follow the traditional community way of life, shall
be governed not by general legislation, but by a cabildo or council appointed
by the Indians themselves in accordance with their traditional customs. In =211
matters relating tc the financial administration of the community, the cabildo
has all the powers conferred on it by its particular statutes and by tradition.
The cabildo may take sieps to annul or cancel any sale vhich constitutes an
infringement of existing legislation-and apply for the invalidation of contracts
nortgaging community land and of any other transaction which may be prejudicial -
to the community as a whole. Disputes between Indians over community affalrs
must be gubmitied to. afb1tra$1on and dealt with by ordinary law.:

Act Ho. 19 prov1des thaj the land of a community (resguardo) must be
divided up by special commissions appointed by the provincial governments; . all‘..u
expenditure relating tc these commissions is to be defrayed by the State. The

land may be allocated to individual persons or to families and the commissions -

are empowered to determine the number of hectares to be zllotted to each person

or family. When a resguardo has been divided up, its members are placed on the -~
same footing as Colombian cltiyenb with resvect both H¢- their persons and thelr
property {article 29). VWhen & resgusrdo is being divided up, suitable areas

must be set aside for schools, welfare purposes, market grounds and other

public services." 34/

23/ The Lapps in Sweden, Fact Sheeis on Sweden, published by the
Swedish Ingtitute (¥3 59 Mes), Sweden, 1972.

34/ 7ILO, op. cit. pp. 516-517.
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5. Special provisions concerning the investigation, estzablishment and
registration of titles to ldand and resources acquired by
consuetudinary legal procedures and the registration of all land
and all resources to vwhich indigencus ponulations hold title, or
the right of ownership or pOS”“SSl“n or in which they hd't shares

151. In the procedure for establishing the rights on land it is important to
determine first whether the given pisce of land has bsen claimed by any person or
groub“and if @0, on what grounds. It is obvious that before the coming of the
invaders from abroad the indigenous pe zoples occupisd vaaﬁlareas of the territories
on which they had developed Chulr ax1st=nce as peoples and nations and clalmed
them as their territory

152. The notionz of '"original occupation” or of “aboriginasl title" have been
propounded to give relevance to the claim of prior physical and econcmic oceupation
by indigenous peoples of large =zreas of the territories of present-day States. In
some ‘countries this notion was at the basis of initial agreements or treaties.
Recognition of this title was one of the major considerations which enabled
indigenous pbpulations to enier into such zccords. The recognition and profection

land rights is the basis of all indigenous movenants and claims today in the
face of the continuous encrcachment on their land. B

153, Milunary or immemorial possession should suffice to establish indigenous title
to land. Such titie should receive official recognition and subsSequent registration.
In the absence of specifically applicable legislative or exccutive measures
explicitly exbtinguishing aboriginal rights, indigenous claims to bhElF lands should
be epnough for the recognition of their right based on possession, The pre-~sxisting
rights and customs regarding possession and use of land must bs r»covnlzcd by the
legal systems of the present States as a matter of course. The idasd that thesa
systems create the rights by atiributing them througn official recognition is
erroneous. The arguments of "discovery"’, "conquest"'or idominion™ as applied to the
establishment of title to land previously occupied by ndlpenous populations create
no clear rights that supersede those of the arller “OJSESQOPS.

154. Recognition here is just the acknowledsement of a ﬁa”facto situation that
provides a basis for the existence of a right. Offiecial recognition and subsequent
registration should foliow as a matter of routine, once possession and aconoinic
occcupation is proved. In this sanse, the rule axpressed in article 11 of

1.0 Conventlon No. 107 (1957) is nothlnw ‘more than a 1mple stetement of this
universdl principle since the right is linked to indigenous traditional Oﬂcupatlon

of lands: "The right of ownership, COllethu or individual, of the members of the
lndlgenous ponulations conCcrned over the lands whlch these populations traditionally
occupy shall be recognized.'

i55. The present study cannot enbter into the discussion of such fine juridical points
as "original occupation®, Paboriginal rights", "discovery', "conguest"' or "dominion™",
as they apply to the establishment of title to land. They are the subject of ‘special
studies being prepared by scholars in many countries, Some of these concepts have
been and are at the basis of indigencus claims to land. This section merely deals
with existing rules for the establishment and recognition of indigenous rights to
iand as described in the information available in this respact for the purposes of
the present study.
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156. There is no information on several countries in this regard. 35/

157. The Govermnment of Finland simply states that "The services of the central
authorities are available to the Lapp populations for the prevention of any abuses
against them. General legal aid is available to all, including the Lapps.”

158. In general, this may be zssumed to be the case in all countries on which theare
is no information indicating the existence of speeial measures. It is indeed the
case in Norway where, as indicated in the information received from the Government,
there are no provisions concerning the investigation, establishment and registration
of titles to land or to water resources acquired by consuetudinary legal proceduras.

159. The Anti-Slavery Society states that in India:

“There has been a marked increase in the number of landless labourers and
detailed case studies in all parts of the Central Tribal Belt show it to be a
very serious aznd continuing problem. 1In Shahada Taluka, Dhulia District, for
example it has been estimated that 10,000 acres of tribal land passed into the
hands of non~tribals between 1960 and 1972 (Kulkarni, 1975) which if one
assumes that only 50 per cent of the Taluka is cultivable (a reasonable
assumption in a heavily deforested, hilly area) means that over this period
7 per cent of the total cultivable area was taken over by non-tribals and
that approximately 2,000 tribal families either had to migrate in search of
work or become labourers for non-tribal landlords on what used to be. their own
iand.

"The major loopheles in the laws which enable alienation to continue are
the following:

"(1) Collusion of the Collector with powerful non-tribal interests.
Srivastava (1972) for instance points out that in Bastar District, MP,

in 1972 24 per cent of the cases were decided on the spot the same day and
another 13 per cent within one week of application - hardly long enough Lo
ensure that the deal is in the tribal'‘s interest - and that the price paid by
the non-tribal was often less than the prevailing market price.

"{2) The tribal who wants or has to sell his land sells it to another tribal
who is already landless and to some extent dependent on the non-tribal

landlord {e.g. debt«bounded labourer or share«cropper}. 7The land remains
nominally owned by the tribal but de facto control is in the hands of the
non-ftribal. As one would expect, this method is particularly common with

large landlords at or near the ceiling for ownership {of the Land Ceiling Acts).

"(3) The non-tribal falsifies records held by the village Revenue Officer
(talati or patwari) to show that he has been cultivating the land for the
period required under “land to the tiller! laws for him to bacome the legal
owner.

35/ Argentina, Australia, Bangladesh, Bolivia, Burma, Colombia, Ecuador,
El Salvador, Denmark (Greenland}, France (Guiana), Guatemzla, Guyana, Honduras,
Japan, Ialaybla Pakistan, Panama, Paraguay, Peru, Philippines, Sri Lanka,
Suriname, Swedeon and Venezuelsa.
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{4} The tribal mortgages his land to a bank or other institution agzinst a
loan for agricultural improvements but defaults on his repayments and the land
is therefore taken and auctioned - often passing into the hands of rich
non~tribals. In Banchi District for instance in the period 1974-1975 one
medium sized bank - the United Commercial - Filed 38 cases for default against
tribals.

Y"Recognizing these loopholes, some State govermments have modified their
laws to try and close them. For instance, Andhra Pradesh and Bihar have
introduced laws that allow tribals to mortgage their land only with a tribal
co-operative (therefore it is hoped precluding the possibility of land
alienation to non-tribals) in the case of foreclosure on the loan, and other
States (e.g. Maharashtra and Andara Pradesh) have introduced laws that mzake
it possible for iliegally alienated land te be restored to its previous tribal
owner.

"However, while fine on paper, neither of these provisions works in
practice. Prohibiting a tribel from using commercial banks given the small
numbeyr cof effective tribal co-operatives means that hoe is forced to burn to
money-lenders who generally charge usuricus rates of interest and therefore
speed up rather than delay the process of the tribal losing his land; and
where retrospective laws have beesn introduced they still depend on the
Collector to implement them and become null and void il the original illegal
purchaser has resold the land.?

‘The Anti--Slavery Scciesty further states:

A1l government reports and writings on rural India remark on the fact
that it is the wmoney~lender - often one and the same person as the big
landlord and trader - who controls the local economy and siphons off the poor
peasant’s or agricultural laboureris surplus, leaving their families at
barely subsistence level. This is particularly trus in tribal areas where
the money-lender is invariably a non-tribal.

"The poor nesd the money-lender for productive credit to pay for
agricultural improvemsnts, for non-productive domestic and social needs such
as the celebration of a marrizge or funeral, and to get over a bad year when
the harvest has failed, but once in debt at what are usually usurious rates
of interest (25 per cent per annum is common, 50 per cent and above by no
means unknown) it is impossible to pay off the debt and the poor peasant ends
up a landless labourer (having lost his land ...) ... or a share-cropper
giving a large proportion of his annual crop to th2 money-lender to pay the
interest (but hardly ever making a contribution towards the capital) on the
loan.

A writer siztes thab:

"The forest poiicy followed by the British Government is now being
modified to some extent ana tpibals are being allowed to collect minor forest
produce and to have free timber for the construction of their houses. A kind
of co-operative movement of the foreat labourers has been started in
prograssive States like Bombay, where Une tribals themselves are given
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contracts for the exploitation of forests in place of the contractors. These
co~operative societiés, which are under the strict managesment.of government
officers and receive financial help are showing remarkable results and are
contributing to the solution of the economic problems of. the tribals.™ 36/

With regard to Indone51d, the Anti~S)lavery Society hzs stated that:

, "is far as the internal regulations of such communities are concerned,
the Covermnmént follows colonial practice in that they remain valid unless
superseded by, or contradictory to, prevailing national laws. - Thlslmust be
qualified by the additional. requirement that the authorities must first become
1nvplved and, in the majority of communities, few indiwviduals ape'anXlous‘ﬁo
call in representatives of the local administration. What is important is not
the internal transfer, possession or distribution of lands but the land
claimed by the community in its dealings with outsiders. It is not clear what
criteria are used to decide the scope. of comuunity land holdings especially
when any economic activity is a combination of hunting and collecting in the
forest and shifting cultivation over secondary forest areas.”

Cn the investigation, establishment and registration of title to Maori land

the Hew Zealand Government states:

164.

"As a matter of the first importance, in order to snfeguard the rlghts
of Maoris to their ancestral lands, the titles to all Maori land were
investigated by the Maori Land Court many years ago; legal titles
conasequently exist in all cases and are recorded in the registers of the
various offices of that Court. As a protective measure designed to prevent
exploitation of Maori land owmers and to ensure that transactions affecting
this land - which is mostly multiple-ouwned - are properly scrutinized, the
law provides that the owners of pieces of Maori land with five opr more owners
cannot legally se¢ll, mortgage or otherwise alisnate it until the transaction
has been approved by the Maori land Court. Part of the rationale of this
system is that where a piece of land is ouned by perhaps hundreds of people,

“the opportunity for groups of owners to be manipulated is . a factor which does
'hot eater into ordinary land dealings, and must be :guarded against.”

The thlzenﬂ‘ fissociation for Racial Equality states: in this regard:

"Provision for the investigabion and reglutratlon of Maori tltles to land
has existed since the Maori Land Court was created in 1865 but sznce the
legislation which established the Court also provided for the European purchase

‘of land 30 registered, the net effect of the Courtis proceedlngs_was for the

most part to ensure the transfer of land from Maoris to Ruropeans. In this
century the Court has been empowered to place restrictions on the alienation

of land where this was not in the interests of Maori owners, and the Court has
often done so, but by this time the greater part of Maori icnd had already been
transferred to European ownership.™ 37/

36/ L.M. uh?lkanu, “The 1ntegratlon of the aboriginal populablon of India",

International Labour ‘Review, vol. LXXIII, He. 3, March 1956, p. 250.

37/ The Government addsd (1974) that "The quotation given hardly takes

sufficient account of the fact that for many, many yvears it has been the duby of
the Mzori Land Court te scrutinize every sale or lease of Maori land in order to
ensure that the transaction is in the interests of the ouwners. Any sale or lease
of Maori land without confirmation of the Maori Land Court is illegal and void."
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165. The Government of Costa Rica states that general, but not specific legislation
has been enacted on this subject. The following provisions may nevertheless be
cited: .

(a) Article 4 of Executive Decree 5904-G provides, in fine, that: N The
Attornuy General of the Republic shall have these reservations entered in the
Public Register.®

(b)) EXEuuthQ Decree 6866 G, supplementlng ‘that provision, s»lnu1ates that:

“Article 1. The 1nd1gbnous reservations established undsr the ﬂForamentloned
Executive Decrees shall be entered in the Public Register without bncunbrance
and on. behalfl of the State. e

Article 2. The 3tate éhall in the same legal document, transfer the ownérship
of the reservations to indig nous communities which have acquired legal
personality through their representatives.

When the remaining indigenous communities which have not'yét done 50 -
acguire legal personality, such ownership shall be transferrad to them.in the
same way. .

Articlé 3. Transfe ars ghall be free of charge, shall not be subject to
registration fees and shall be exempt from any other type of tax, in acccrdance
with the provisions of the CONAI fet.®

166. The Institute for Lands and Settlement has been entrusted with important
functions relatlng to the territorial demarcation of indigenous reservations:

(a) By Executive Decree 5904-G:

"irticle 3. The Institute for Lands and Settlement shall be responsible for
co-ordinating and carrying out territorial demarcation in accordance with
article 1 of this Decree. Two months aftér the publication of this Decree,
the Institute shall begin demarcation work. Any public or private institution
that wishes to assist in the task of carrying out the said terrltorlal )
demarec atlon may c0moperate with the Institute.?”

(D) W'EemmumIMmme6®66

"Article 11. The Institute shall, in co-operation with CONAI , carry out- the“'”
territorial delimitation of the reservations established under articles 9

and 10 of this Decree. The reservations so delimited shall enjoy the same
status as those established under Decree No. 594-G; all the provisions of

the said Decree shall apply where relevant.”

167. The chernment of Mexico draws attesntion to the 1011ow1ng specific rules: - -

"Article 356. ‘The Land Court sba1l on its own initiative or at the request
of one of the parties, initiate proceedlnrs for the recognition or granting
of title deeds to communal property, provided that there are no boundary
disputes and the lands in question are located within its Jurisdiction.
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When such lands are located within the boundaries of two or more .
jurisdictions, the Department of Agrarian Affairs and Setblement shall indicate
in which of the two Courts the proceedings are to be conducted. In either
case, the Department may take over the matter dircctlv.

Article 357. Having received a PLQUuSu or taken the initiative of instituting
proceedings, the competent agrarian authority shall, within 10 days, publish
the request or the initiating order in the Diario Oficial of the Federation and
in the officlal newspaper of the jurisdiction wheres the lands claimed by the
communities are located. To fulfil that obligation, the judges who have
initiated the proceedings shall immediately send a copy of the request or of
bhc order to the Department of Agrarian Affairs and Settlement.

Article 358. Once the pr oceadings have been initiated, the community concerned
shall elect by a majority vote two representatives; one an owner and the other
an altewnate, who shall take part in the handling. of the case, furnishing the
community's title deeds and any evxdence they may deen pertlnent.

Article 35%. The agrarian authority shall perform the followlng tasks, which
must be completed Jlt11n 90 days:

(a) Locate the communal property over which rights of ownership are
alleged te be held, with or without titie, and draw up the relevant plans,:,%

J{b) Conduct a general census of the population of thb communlty, and

(c) Hakb an on-the~spot verification of. data preoviding proof of
ownership and of any ownership functions performed within the areas ‘being
claimed or for which title is being sought.

Article 360. Once the publication has been made in the Diario Oficial and the
tasks referred to in the preceding artiele have been completed, the file shall
be made available for inspection ny the interested parties -for a period of

30 days, to enable them to safeguard their -interests. Puring ‘the same period,
the v1ews of the National Indigenous Institubte zhall be souéht : '

Article %61. Should the President of Ehe Land Court be respon31ble for the
work invoived, he shall, as a matier of course, send the file, with a summary
of the case and with his opinion, to the Department_of hgrarian Affairs and
Settliement, for further action.

Article 362, The Department of Agrarian Affairs and Settlement shall rule on
the authenticity of the titles presented and, on the basis of that. opinion
and the other evidence in the case, shall draw up, within a period. of 30 days,
a draft agreement of recognition ﬁnd title, which shall be submitted to the
President of the Republic for decision.

Article 363, The presidential decision shall be entered in the Public Land
Register of the jurisdiction or jurisdictions concerned.
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With regard to information on the rules concerning the investigation,

establishmént and registbation of titles to land and water resources, the
Government of Chile reported in 1975 that: 38/

“Fpom the last century onwards, it has bson Government policy to determine
and settle ownership of indigenous lands, as well as to identify and determine
the holders oF fitle deeds to such lands. :

Going back to the past, article 3 of an act of 10 Juné 1832 stated that :

“Tyhat is at’ present owned, in eccordance with the law, by indigenous persons is

declared to be owned by them in perpetulty and security.' Article 1 of another
act of 14 March 1853 provided that all purchases of land from indigenous
persons or of lands situated in indigenous territory must be monitored by the
Araucanian Intendant to ensure that theé indigenous person selling land freely
consented to do so, that the land he was selling actuzlily belonged te him and
that he had been paid or had been assured of the agreed pricé. An act-of 1874
subsequently prohibited the purchase of indigenous land and, as a matter of
curiosity, it may be noted that Act No. 1 of the Republic, promulgated on

11 January 1893, oxtended the time~limit for the OPOhlbltiOn on the purchase or
acquisition of - lndlgenous land. :

The act which created the Indigenous Persons Settlement Commission was
adopted on 20 January 1883 and is considered as the predecessor of the
Commission established in 1966. The function of thé Indigenous Péﬁéons
Settlement Commission was to delimit the land belonging to indigenous persons,
to record the results in a book kept for the purpose, to issue to the
landownlng indigenous person-or persons z joint -title of ownership on behalf
of the Republic and to record such title in another book serving as the
Indigenous Property Conservation Register.

' The Settlement Commission functioned from the date of its establishment
until 1930. Tt granted approximately 2,975 joint titles of ounership, which
covered approximately 526,285 hectares, to a total of aboub 83,170 indigenous
parsons.

The Indian courts were set up in 1930, when the Settlement Commission
was dlssolved and were entrusted, inter alia, with the task of continuing to
recognlze the ownbrsnlp of 1nd1genous persons of the lands they held.

The above-mentioned legal provisions serve as the basis for the
organization of indigenous ownership that continues to be fully valid to this
day; the joint title of ownership prevails over any other title, regardless
of the origin of the latter. S ' e

Consaquently, the lands belonging to indigenous communities are protected
by a joint’title'of ownership granted on bchalf of the State. This title is
noted in a2 minute book and recorded in the special register known as the
Indigenous Property Conservation Register. All records, books, files and

58/ See paragraph 169 bglow for the 1nformat10n the Governmgnt submlttgd to

CERD in 1979 and 1982 in this respect.
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registers of the Settlement Commission and files of the Indian courts, which
have now been dissolved, are kapt in the General fArchives for Indigenous
Affairs, an office which is responsible to the Indigenous Development Institute.

To this day, the title deeds of indigenous communities continue to be
kept by the above-mentioned office. All communities that have been divided
in aeccordance with law and whose lands have been awarded to community members
in individual plots are nevertheless part of the ordinary real estate regime
in Chile; 'such individual plots or strips are entered in the ordinary Property
Register as corporations solely for the benefit of the persons to whom they have
been awarded,

As a result of such a division, the Jeint title of ownership is removed
from the Special Indigenous Property Register; the exercisc of rights in
property is altered to a considerable extent and, with fow exceptions, such
individual lzands are subject to ordinary law. o

As the first consequence of such liquidation and division under
Act No. 17,729, the lands cease to be indigenous and are ﬂoverncd by ordlnary
law in so Tar as their use, usufruct, administration and d1onswl Are
concerned. The persons to whom these plots have been awarded nevertheless
continue to be indigenous in accordance with article 1 of Act No, 17,729;
such 2 division is not cnough to cause anyone who is covered or affected by
1t Eo lose his status as an indigenous person.

Special legislation dealing with water resources does not exist; matters
relatihg, to water rights are governed by ordinary law."

169. Mere recently, on 27 March 1979 and 22 October 1982, the Chilean Government
submitted two reports to the Committee on the Elimination of Racial Discrimination
which relate to the content and objectives of new Decree«lLav Mo. 2568 and 1nd1cate
that:

(a) CERD/C/18/Ad44.5

"l. The principal object is to facilitate for the Mapuche access to the
individual ownership of Iand. At pressnt they have only vhat is termed the
usufruct - which doeos not give them legal title of ownership - of the so-called
community reservations.

2. In practice, the members of the Mapuche communities have divided the land
among themselves, without any legal title for the reason stated. In the
abszence of title to the land, they are unable to obiain credit and technical
assistance, with the conscquﬁnce that they are in a position of inferiority as
compared wlth tha other small landowners in the rest of the country.

3. The new law puts an end to this patently discriminatory situation., It
provides machinery for obtaining individual titles of ownership, free of ’
charge and on a voluntary basis for the persons concerned. Should a single
community member object the reservation in gquestion would retain its present
status.

4. The serious problem of the’ irregular taking of Mapuche 1ands will
disappear.
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5. In cases whers the community in question opis for the division of the
land, each parcel of land must correspond to the usufruct of the present holder.

6. For this purpose z simple and expediblicus procedure is envisaged which will
make provisicn for legal z2id for the persons concbrnbd as well as for the grant
of title free of charge.

7. 'The parcels of land awarded under the new procedure will be indivisible,
even in the case of succession mortis causa. In addition, they may not bé sold
for a period of 20 years, except by permission of the Director of the
Agrlcu1nurﬂ1 DeVElopment Instltute, wh¢ch will be urﬂntud only 1n thb followlng
cases:

{a) if the purchaser is a Mapuche;

(b) if the transaction involves an exchange of lands: and

3(0)? if the sale is made for SOCl 1 or educational purposes for the
bcnuflt of thb pursons concerned. A '

8. After thc ‘stage of regularization of titles has been completed, compansa%ion
will be pald Lo those community members who, while possessing legal rlghts in

‘ the reserva tion; have not reéceived such parcels of land owing to the fact ‘that

they do not at present live or work on those lands.

a. The Government will grant to the beneficiaries -~ the descendants of the

 anbiont Mapuche ~ the utmost cultural, educational, technical and financial

support. Under the new leglslatibn, such culturél, educational and sociowaconomic
assistance: is to be consistent with the atrlctcst raspect of the traditions, mode
of 'life, belwas and customs of the Mapuche.

10. ‘It is estimatéd that under this Decree title deeds will be granted this
year to persons living in 300 ressrvations and that the ownership of the H;puche
lands will be regularized within five years. The initiative for this process

of regularization should come from the psopls concernad themselves.

Accordingly, coumunities which prefer to remain undivided and without individual
titles of ownership may retain the status queo without any State intervention. )

“11. As widl be appreciated, this legislation implies full respect both for the

wishes ang for thc ethnical and cultural un*ty of the Mapuche."

CERD/C/90/Add;4

""The Radicacidn, or process of recognizing indigenous ownership, was
undertaken roughly between the years 1880 and 1925. It fixed the boundaries
for sach group of Mapuche holdings and established for them a joint title of
ownershlp in the name of all the Occupﬂnts, though cach of theém, thun 28 now,
used to cxp101t cnly his own str1D or portion.

Between 1884 and 1929 the Indigenous Persons Settlement Commission granted
slightly less than 3,000 joint titles of ownership (100 par cent) to
75,000 persons.
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Of the total number of titles granted by this Commission, 850
(28.33 per cent) were - at the request of the persons concerned - transformed
into about 20,000 individual titles between 1931 and 1979 by the cenactment of
certain laws such as Law-ranking Decree Ne. 4,111 and Act No. 14,511..

‘Since no one's holding was legally recognized as his individual property,
there was no incentive to invest or introduce improvements. No one could
dispose of his land; and, if he left it, he could thereafter claim only some
notional rights over the whole reservation.

Thus, when a father died, none of his heirs wished to leave the land,
which was divided up between them; and with each division the holdings of
individual farmers in each reservation becamez smaller and smaller. BHence, the
desirce of the Mapuches to obiain individual titles of ownership.

Between 1930 and 1965 a2 number of laws were enacted to inbroduce legal
recognition of individual ownership of holdings which earlier had accidentally
been included under a joint title of ownership. Inevitably, this complicated
and difficult process was a slow one. Hence, more recent legislation on the
transformation of Mapuche titles of ownership is designed to produce a radical
and final solution to the problem of legalizing individual ownership of
Mapuche holdings, by giving legal recognition to.a de facto situation with had
existed already in the indigenous reserves protoected by the former joint titles.

The procedure which has been set in metion'b? the new legislation consists
of surveying each plot or holding over the total area of the reservation and
then requesting the courts te awvard to cach occupnnt his ‘holding' as individual
property. Thus, the single title for each indigenous reservation is divided up

“into.an appropriate number of individual titlea of ownership of de facto
holdlngs, and, finally, the joint title is cancelled. There is therefore no
change or disturbance of the situation which had previously existed de facto
in the occupation and exploitation of the reservations, a situation which had
in ancient tipmes. bcen established by the Mapuches themsclves ﬁnd in which the
Statu is not 1nterfer1ng.

This procedure for dividing joint titles inte individual titles, as
briefly described above, was adopted after consultations with -the Food and
Agriculture Grsanlzatlon of the United HMations (FAO) which on 31 December 1980
published a rcport on this subject signed by Mr. Cristdbal Unterrichter Heidler.
According to this report, the division of land. between the heirs of a deceased
person, which had been practised de facto by the Mapuchés within their
reservations, had lod to such extremes of saturation that, without an
appropriate legal regularization of the situation, it would in future be
1mpos§1b1a to apply any of the technical solutions which were stlll fea51ble
in 19060 -

) The new . law concerning land occuoled by 1nd1genous persons has set -in
motlon the legal procedures for granting individual titles of ownership for
the separate holdings in each reservation which was fornurly the subject of a
Jjoint title. . .
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These provisions have up to now made it possibis to regularize about,
1,150 joint titles (indigenoua reservations) {38.34 per cent), which have been
replaced by about 12,000 individual titles or holdings.

The purpose of the new law is, primarily, to bring to 2 conclusion the
process of granting individusl titles of ownership within .indigenous
reservations, so that the individual holdings of Mapuches which have de facto
existed from time immemorial can now be legally recognized as their property.

The procedure Tor attzining this objective is voluntﬂry, apid and free,
In essencs, it consists of granting titles of ownership to the occupants of
reservations, with the State assuming responsibility for providing financial.
compansation to heirs who have left the indigenous raeservations in search of
a%ployn it ﬂisewhure. :

.Tha transformatlon of. the abova-mentlonmd 1nd1: :nous rescrvations has
been ﬁquCtEé in FGapOﬂSL to wrlttpn appllcﬂtlonu which the farmers concerned
have Smeltbbd voluntarlly by nutual agreements and it has not involved any
EXPANSE for themn.

In the Eighth, Ninth and Tenth Regions, there are now about 1,000
indigenous resecrvations {(33.3% per cent) remaining to be regulariz cd. In many
of thﬂn, the process of transformation has alrsady been initiated at the
mxpruss and voluntary ruqucst of the occupants.

'Thu plesent legislation is pragmatic. It provides a solution to the _
age=-old irreg ularlty of individual holdings within the indigencus reservations, .
but does not affect the cultural values or institutions which the Mapuches
wish to maintain (carenonlal games, religious rites, ceremonies performed to
beseech the divinity to bring rain or fair weather, ceremonies performed to
heal the sick, co-operative work). The choice of a chief within the group is
determined by the wishes of the loeca 1 comaunity; and the election of the Chlbf
does not affect the usufruct of a holding, since a person uhq iz designated as
chief will continue to own it. )

When indigenous populations elect local chief's, the Government does not
interfere in the least with this ‘arrangement. On the contrary, it makes use .
of this loecal 3ubhor1ty, ags it does in other rurﬂl comnunities, to represent
the area, to talke cnarge of local labour, or Lo organize social, religious
and cultural cvents.®

170. It is impertant to reflect the views formally axpressed by Mapuche organizations
with regard to the provisions of Decree-Law No. 2568 and the statement by the
Government contained in docuient CERD/C/18/Add.5 and reproducaed in the preceding
paragraph. Paragraphs 348, 349, 350 and 351 of the report of the Special Rgpporteur
on the situation of human rights in Ch“lL are therefore reproduced- below:

*When they learnt about the new Decrec-law, Mapuche organizations pointed
out, {Statement by the Chilean Mapuche Cultural Centres in Regions VIII, T
and X, Solidaridad No. 67, April 1979), that the Mapuche people had not been
informed or consulbed about i1t beforehand. They also pointed out that the
tenor and purpose of the law constituted an attack on Mapuche cultural integrity,
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which by splitting up the indigenous community by force, in the guise of a
solution to our problems and camouflaged as a protectionist measure, condemns
us, in actual fact, to extermination?., They also said that the Decree-law
‘does not modify but eliminates the mechanisms of participation, development
and progress contained in previous legislation and, by stripping the Mapuche
of their lands and forcibly assimilating thom into the national community, is
destroying our specificity, our values, our cultural heritage and consequently
our own distriect and legitimate social identity - the basis on which Chilean
society was built up and enriched - and disregards the Stateis responsibility
to protect and promote the development of all indigenous and component groups
of Chilean society? ".

The most criticized provisions of Decree-Law Ne. 2,568 are the following:

(a) Proceedings for the division of reserves, which may be initiated before
the Departmental Civil Couri by the Defending Counsel for Indigenous Persons at the
request of a single occupant of the land (although President Pinochet stated the
opposite in his speech in Villarrica, as quoted above}. According to the Law
previcusly in fores (Law No. 17,729, of 26 September 1972) the application had to
be supported by half the number of communal landowners plus one before proceedings
for division of the land could be initiated.

The possibilities of obgectlng to an appllcatlon for division submitted by a.
single communal owner are very limited, being réstricted to the following cases!
the existence of pending actions for recovery (provided that the objsction is
recorded against the. registration of the title deed and that 10 per cent of the
fiscal valuation of the reserve is deposited), which is not a2 true cause for
objection but a remedy for which money is required; +the fact that the regserve has
already been divided up under an executory court judgement, in which. case an order
will be given for implementation of the division with the aid of the pOllOg (thls
is merely 2 formal cause for objaction sineca in practlcu the division is carried
out more rapidly); the existence of a covenant of commzon ownership between the
current occupiers {(which may not be entered into for more than five years). The
latter is the only true cause for objection as it falls within the maximum period
of time authorized in the Civil Code for indivisibility of land.

In actual ract, only cne of the communal owners needs to submit an application
for division for this to take place. Consequently, division would not be voluntary,
as the Government claims, but it would be sufficient for one of the communal owners,
Mapuche or otherwise, to submit an application for division for it to be imposed on
the majority.

{b) The provision which states that persons who, "whether or not they possess
the rights" indicated in the legislation, exploit a parcel of a reserve independently
and for their own benefit and ﬂccouft shall be considered to be the occuplers
{art. 3). Tenants of one or more parcels of land belonglng to communal owners who
are grantees of land in the reformed agricultural area are also considered
occupiers (art. 10).
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This provision is criticized for recognizing the rights to Mapuche lands of
persons -who do not belong to this ethnic mincrity. & statement issued by the
Temuco Indigenous Institute on 26 March 1979 refers to this provision as follows:

"The foregoing means tha* 1 torant, on »-inc osnsidered by this law as
an OCCUPIER, will bzcome the owner of Mapuche land, WHETHER HE IS MAPUCHE OR
NOT, and makes this legal provision the first cbvious attempt to dispossess
the Mapuche landowner of his land, since a temant can perfectly well be
non-tMapuche. Both the tenor and the purpose of this law are clear.

"The law does not stop there though. In addition to enabling a
non-Mapueche tenant to acquire ownership of the land, it states that IT IS
PRESUMED DE JURE (and hence cannot be disproved) that all the occupiers of
a reserve ars common owners of it, AND HAVE THE STATUS OF INDIGENOUS PERSONS.M

The statement adds that the Tact of recognizing the entitlement to Mapuche
lands of persons not bclonging to the community legalizes any unjust occupation of
land which occurred before 1977. The Temuco Cenire tfor Mapuche Culture made a
statement in which it declared:

"The usurper of Mapuche lands is granted legal title to them and, what is more,
anyone who has tzken over our land by force through illegal manoeuvres acquired
the status of an 1nd1&enous person” (La Tercera de la Hora, 18 May l979)

(¢} The fact th1u there is no limitation on the amount of land a person can
aporopriate individually and for his own benefit nas also been eriticized {art. 19).

~{d)} A further negative aspect of this enactment is the possibility of
attachment of Mapuche lands in payment of loans obtained Trom a financial
institution. The previous legislation (both Law No. 14,511 of 3 January 1961 and
Law No. 17,729 of September 1972) had establighed that there should bs no
attachment, not only of Mapuche lands but of the shares and entitlements of members
of this community, thelr dwellings, installiations and 211 the tools of their trade,
except in the case of bonds held in the State Bank or other State institutions.
Under the new enactment, the Mapuches lose this profection and are in much greater
danger of 1oq1ng their property as a result of dsbts owed to private profit-making
institutions.

(&) There is the possibility of alienating Mapuche lands, which under the
previous legislation could not be mortgaged or sold Lo persons whoe are not Mapucha.
irticle 26 of Decree-Law No. 2,568 establishes that the portions of land resulting
from division may not be transferred during the first 20 years, but adds that they
can be sold in certain cases authorized by the Regional Director of the Farming
Development Institute (INDAP); for example, if the transfercee is the owner of
another portion resulting from a division of land under this same law. As has been
seen above, the new owner nead not be Mapuche, as non-indigenous occupiers are also: ...
entitled to be allotbed parﬂels of land. Consegquentlv, the information submitted
by the Government of Chile, and quoted in parag-aph 169 (a) does not reflect the
true content of Decree-Law No. 2,568 when it says that the parcels of land resulting
from division may be sold only to Mapuches for 20 years. Land may also be encumbered
or mortgaged in favour of a State body, or-of private financial, credit or banking
1nst1tut10ns, upon: authorization by INDAP The possibility of encumbering_onss :
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mortgaging land has been represented by the Government as a means of facilitating
the procurement of credit for the exploitation of Mapuche lands. This places the

land in the reserves cn a similar footing to other land, but in view of the lack of

assistance from the State, (as 1s explained later, the vrovisions on State
assistance bo the Mapuche people in regard te technical assistance, services and
education have disappeared from the new legisliation) and the dire poverty to which
the Mapuche people have been reduced, it can be foreseen that this land will soon
fall into the hands of purchasers or financial and credit institutions, with the
result that Mapuche territories will no lenger be one of the bases of the Mapuche
community, and a unifying force in it.

(f} The dissolution of the Indigenous Development Institute, and the repeal
of the legislation establishing mechanisms and measures for the social, educational
and cultural promotion of the Mapuche community, and providing technical, legal,
gconomic and general assistance for the development of this indigenous people have
also been criticized. Decree-Law No. 2,658 makes no provision in this respect. All
the statements and comments which have been transmitted to the Special Rapporteur
on this legislation are critical of the change in it in this respect.

. {g) Tt was also pointed out that Laws Nos. 14,511 and 17,729 established
prdqedﬁrés for the recovery, extension and protection of indigenous lands through
the total or partial restitution of land that had been occupied by non-indigenous
persons without title to it or whose title was null or illegal. Moreover, INDAP
had been authorized to purchase land in order to assign it to indigenous persons
and to receive land transferred to it by CORA for the same purpose. No provisions
of this kind are in Decrce-Law No. 2,568, ‘

When commenting on the new enactment some authors have emphasized the terms of
article 23 which states "... the Judge shall order the portions resulting from the
division to be handed over, always with the aid of the police'. Authorization of:
police intervention seems to indicate that the legislator foresaw that the
indigenous people would have difficulty in accepting the legislation. (Vives,
Cristian, "Mapuches: un pueblo amenazado™, Mensaje No. 272, May 1979}).

Decree-Law No. 2,750 modifiad Decree-Law Wo. 2,368 in some aspects, which have
not been mentioned before. It gave new powers to the Carabineros by authorizing
them to obtain on-the~spot information about the portions of land assigned to each
grantee. The Minister for Agriculture explained this measure as follows: "It is
thereby intended to give the authority which is normally required to deal with
rural problems in the first instance the minimum nmeans to resolve everyday conflicts
between occupiers from the present indigenous communities”. (El Mercurio,

12 July 1979). Thus tne police force may participabte directly, and prior to any
conflict, =21l matters relating to the alletment of lands within its Jjurisdiction,
and is consequently entitled to intervene without an express court order in any
problems which arise. This provision would seem to extend the powers of the
Carabinercs beyond its ordinary competence and place the Mapuches under the dlrect
superv181on of a security force.”

171. A8 to the situation prevailing in the 1980s, in nis report to the

General Assembly at its thirty-fourth session, the Special Rapporteur on the
situation of human rights in Chile observed that the new provisions had been enacted
without the persons concerned having been consulted or having participated in their
elaboration, and without the Mapuche people’s histerical traditions, specific
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temperament, forms of ownership and-work, and even legs its needsland cultural
development, being taken into account. On the contrary, he said Decree-Law No. 2568:

veoncerns itself with incorporating the Mapuche community into the social and
seconomic structures established throughout the country in recent years and
deprives it of any form of protection or safeguard for its identity and
integrity, and of .2ssistance in its development. The extreme poverty to which
these autochthonous communities have been reduced and the obligation to S
incorporate themselves into an alden social, economic and cultural system, on
the unilateral decision of the Government, are seriously threatening their
existence as an ethnic group. The Special.Rappobteur notes particularly that,
in this respcct,-the Covernment of Chile has followed the tendency criticized
in previous reports of the Ad- Hoc Group and,‘by repealing the legislation in
force in favour of a new Decree-law, has aggravated the situation'of the
Mapuche people". 39/

172. In Hovember 1979 the Canadian Inter-Church Committee on Human Rights in
Latin America appointed an Ad Hoc Commigsion Lo visit Chile in order to study the
situation of the Mapuche communities living in the country.

In analysing the above-mentioned Decree-Law. §o. 2568, this group referred in
its report to some of the objections listed above {see para. 170), affirming that
the . Decrec Law had abrogated the provisions previocusly in force which established
procedures enabling the indigenous communities either to recover lands which had
belonged to them and which they had lost through usurpation, sale or transfer, or .
to obtain other land in compensation. The report also mentions the pressure brought.
to bear on the Mapuches by the Chilean authorities to induce them to apply for the
division of reserve lands, officials being sent to the commuhities for this purpose
to convinece them that if they did apply they would obtain loans and better living’
conditions. According to the report, other means of pressure are also used: the
Mapuches are subjected to threats to their freedom.or physical integrity by
officials or by local landouners who warn them that if they do not agree to the
division of their lands all loans for .the purchase.of seed and fertilizer will be
cut off. It is true that the lifting of the ban imposed by previous legislation on
the attachment of land, shares and other entitlements, dwellings, installations and
tools belonging to the Mapuches in the event of non-payment by their owners of loans
cbtained from institutions (except the State Bank or other State institutions) 40/
opcns up new possibilitiss of private loans to the Mapuches. But, as, the report
states, the poverty in which the majority of the Mapuches live jeopardizes any
possibility they have of keeping these lands, which represent the only security on
loans they can give financlal institutions, and which they risk losing if they fail
to meet their commitments. Conseguently, any attempt to integrate_the_Mapuche
communitias into a system of free compatition is tantamount to depriving them of the
protection which praviously enablad them to prescrve the common ownership of their
goods, which is the basis of their existence as a separate ethnic community with its
own cultural, social and esconomic characteriatics.. o

39/ See A/%4/583, paragraph 552.
40/ Ibid., paragraph 349.
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173, The identity and integrity of the Chilean indigenous communities‘are seriously
Jjeopardized by poverty, illness, high mortality rates and, above all, the need to
lock for employment elsewhere in order to survive individually. This migratory
phenomenon has been apparent for a long time, but under the present regime it has
worsened as a resulit of the deterioration in living conditions and the persecution
and oppression of which the indigenous inhabitants have been victims, particularly
during the yecars immediztely after the armed forces seized power. In actual fact,
the aim of the legislation enacted in 1979 is to improve the productivity of Mapuche
land by including it in the system of private ownership. Owing, however, to their
poverty and their ignorarice of the rules of the systém in which it is hoped to
integrate them, the Mapuches can only be at a disadvantage vis-awvis much more
powerful individuals and enterprises. Their dispossession will turn them intc cheap
labour for the new owners of their lands and will force them to leave, -at the risk
of see 1ng their culture disintegrate and their identity dlsappear, in violation of
their rights as an ethnic minority.

174. The division of Mapuche lands is proceeding rapidly. The Minister of
Agriculture, at present responsible for all matters concerning the indigenous :
communities, has =announced that he hopes to have allocated 10,000 plots of land to-
private owners before the end of 1g30. 41/ To promote this division of Mapuche
community land, the Government has promulgqbed Decree-Law No. 3256 of

27 Fabruary 1980, which exempts from land tax those to whow plots of land have bcen
aliocated in application of the system sstablished by Decrece~Law No. 2568 and. those
applying for division before 1 Hovember 1981. Communities remaining undivided,
however, will not be exempted from taxes but will be liable to pay a sum representing
25 per cent of the fiscal value of the land in question, in accordance with a
provision issued by the Military Junta in 1974 (whereas Act No. 17,729 of -

26 September 1972, previously in forece, granted these communities total exemption
from real estate taxes). 42/ Nor is exemption granted, either, to Mapuches owning

in their own name plots allocated as a result of divisions effected under previous
provisions. The Mapuches had submitted to the authorities an application for such
exemption, but Decrece~Law No. 3256, by granting it only in part, merely encourages
the breakdown, desired by the Government, of community-ownership bonds. If

zxemption was granted to all Mapuches, it would be a real measure of support for

the indigenous communities living and working in such precarious conditions.

175. The land division process provided for in Decree-Law No. 2568 beging with.
topographical studies carriad out by INDAP. If an sccupant is in favour of

division he appears before the competent magistrate, who sets a date for a hearing,
which is announced in a loecal newspapsr at the same time as the application for
divizsion. The persons conecerned do not have Lo be informed of the hearing
individually, and consequently the Mapuches are afraid that hearings might tzke
place without their knowledge, =2s newspapers are not received in the reserves
regularly. That is why the Catholic Church, a number:of whose bishops have met with
Genéral Pinochet to inform him of their objections to Decree-Law No. 2568

(see A/34/583, para. 347), has supported the establishment of Mapuche cultural
centres to help these communities faced with disintegration to organize their
defence and initiate a development process taking the true needs and characterlstlcs
of these ethnic minorities into account. ’

41/ El Mercuric, 3 February 1980,
42/ E1 Mercurio, 15 March 1980.
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In Brazil, concsrning the investigation, establishment and registration of

titles to land and to water resources acquired by cunuuetuolniry legal proccdures,
Lot fo. 0001 provides: . : .

177.

Tart. 25. Recognition of the right of tha Indians and tribal groups to
permanent posséssion of the land they ihhabit, in the terms of Article 193

of the Federal Constitution, shall be independent of tha delimitation thereofl,
and shall be assured by the Federzl agency of assistznce to the forest-
dwellers, taking into account the current situation and the histerie consensus
of opinion on thé length of time they hﬂve been occupied, without detriment to
the' appropriate messures that the Powers mr the Republic¢ may tzke in the case
of eomigsion or error of the said agency." oo

On the delimitation referred to in Art. 25 transcribed in the preceding

saragranh Aot. No. H001 provides further:
k = ¥

178.

Mato drosso, Brazil, (15-19 May 1373},

Vart . 19. A1l native land, by initistive or under guidance of the Federal

“agency of assistance to fhe Indizn, shall be delimited administratively. In

acecordance with the process established by decree of the Executive Power.

1, Tho delimitation prombted in the terms of this article, homologated by
the President of the Republic, shall be registzrad in a apLClui book kept
for the purpsse by the Service of the Estabe of the Union (Servico do
Patrimonio da Unide « SPU; snd in the real estate register of the judicial
distriet in which the land is located.

W2, Against the delimitation carried out in the terms of this article
there can be no grant of possessory interdiction, the interested parties
having the rizht to resort Lo petitionary or delimitative action.

, the Exccutive Power shall effect
yet delimited.”

"irt., 65, Within the iimit of five years
the daelimitation of all Indian land not

In an assembly of indigenous chiefs beld a2t Xavante Village, San Marcos,
the following statements zre attributed to

Xavante, Bororo, ¥araja, Parecl znd other indigenous- leaders:

#1978 is a year of especial significance Tor Indian affairs, as the end
of the year marks the deadling established by Erazilian law {ive years ago
for the demarcadion of 211 Indian lands by FUNAI, the National Indian
Poundztion and Government body responsible fer Indian affairs. This is far
from being realized due to FUNAI's inefficiency and pressure from Government
and other 2conomic interests which are still trying to wrest the last of the
Indians® land from them.

Vhind a Pareci Indian declared:

it this juncture we wish with 211 the Indianz, and not only the Indians,
but all those who in good faith desire the well-being of the Indians to domand
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179.

that ‘the promise made by FUNAL five years ago to demarcate all the Incians?
lands within the term of Tive years be kept. TFailure to accomplish this - the
promised term expires this year - will be the grestest erime against the '
indigenous societies that the official indigencus agency could inflict." 43/

Declarations and demands were formulated in an Assembly of Native Leaders held

at Goids on 15 December 1978, including the Tollowing:

130,

"hat -calls most urgently for attention and has bzen the subject of
argunents and codplaints within the various organizations with =z Brazilian
naticnal field of action is the following. The Executive Authority will
carry out, within the period of five years, the dexarcation of tie Hative
Territories which have not yat been demsrcated.’ (Article 65},

"

PR

Y. President, the period or the demarcation of the native areas
having expired, we wish to infeorm Your BExcellency that the Habive Communities
belisve that they have every right to defend and rid their zones. of interleopers
should the competent body, the FUHAIL, not complete the demarcation of the
native zones. A3 we conclide that it is cn this date that the period for the
demarcation of the native areas expires, we demand Chat what you have ordered
should be carried out =nd that the propesed law Por smancipabion,. for which

the Minister, Rangel Reils, is responsible, should be scrapped.t 44/

Under the title “The lands of the Indizns in Brazil" a publication contains

inter zlia the feollowing:

"On the 19th of Decembear, 1973%, the Pre
Law Wo. 6001 ~ the Statutes respecting the Indian. 4rticle
states that, in five years, the Government would denarcate al
lands in Brazil.

President of the Republic signed
i 45 of this Lau

3
1

E
ol
G

tha native

5This period of five years came to an 2nd on the 19th of December
this year and the Government has not complied with, neither has it the time
to comply with, the law. This means that the Government ratified the law
which laid down the period for demazreztion, and did not fulfil it, i.e., it
showad disregard for the Law. o

"The Hative Pesoples and the friends of the Indians who trusted the
Government, now do not trust its ‘zoodwlil’ in defending the natives. Instead
of fulfilling the law which call for the demarcation of the native zones, the
Government is trying to create a laow called 'fmancipation!, for the. precise
purnese of taking away their land from the Indians.

43/ "An Assembly of Indigenous Chiefs", Akuwesasne Motas, Autumn 1978, p. 23.

44/ Ama Presland, loc. cit., pp. 35 and 36.
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$The situation of the native lands in RBrazil todzy provideos ample proof
¥y pi b

of the 111 will of the Gove “nmbnt and of ths intercsts which are behind the
Covernment and which are reody eat up bae lands of the Indians.  From the
[

Kzingang of Inhacors on the Rlo Grande do Sel, to the Ingariko of Horaima Pezk,
from the Potiguara from Parsibs to the Mzfube and iainina, Trom the far west
of tmazonia, the position of the native lands in our counbtry is, to say the
least, tragici The following schodule can leave no doubts as to this seot 45

4 writer has stated thab: 46/

U0n Decembar 1Sth, 1978, FUNAL relesased a document (...), listing the
Tndians’ land dewmarcatzd or delimited or in the process of deiimitation, and
those Lo be demarcated. The 19th of Dzcember was the [inal day of the
fivewyvear tera, laid down by .Law Ho. H001 of bthe 1%th Docomber 1973, which
croabed the Statute of the Indian, given to FUNAL to demarcate all the
indigenous Territories in Brazll. Lcs: than ona-third of these bterritories are

narcated, and many of them were in fact completed daring bhe tiae of the SPI,
pefore FUHATL casme into existancse

66 arszas demarcated (thesc do nob repressent Indigenous
b

r

groups, 2s ong bribé may bhave saveral scattersad areas:, ranging in size rrom
the 2,300,000 wa. of the Zingu Park, vhose demarcation has not yet been
completed and whicn is invaded bv ranches and was cub in hrlf by Lhe

BR-050 highway, and the 1,235,322 ha. of the Aspuana 9ﬂrv, entirely occupled
by minersl companies, IHCRS colonists and 1ar~e fazendas to the small and
inadequate Kaingang reservas of Carreteiww (5 h' v oand Kato (245 ha.l.
Flovan areas are in the process of belng demarcat

A,
a zd and 11 arc to be demarcated.
Fifty three 2reas have been delimited and 10 arz yeb to be officially

delimitad.®

The same auvthor has shdted 47/

Shceerding to a decumenit brougznt oub by -CIMI in Hovomber 1978 (...,
no measures have been taken whatsoever to probb ¢t the lznds of somz 35
Indigenous greups. In the Territory of Rorainmz, whose population of 25,000
Indians reprssents aboub onc--third of its tuuﬂi acpulation and 12.5 per cent
of Brezilis indigenous population, FUJhr has talken absolutely no steps at all
to probect the Indians' land, altbough Roralta is an area of constant
Indien/non-Indian lznd conflict. The only existiag vescrve is one deecreed DY
Runden himself, today taken over by INCRA and cattle rdnches.®

It has peen stated in thi:

UJ

regard that in Canada:

"In October 1971, Lhe Menitoba Indian Brotherhood presented a proposal
to the Governmment entifled Wzhbung: Our Tomorrous. It stressed the beliefl

71
T

Thid., p. 36

/' Tbid., p. 27.
/ Ibid.

o
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thet, "The Indian people enjoy 'spacial s conferred by recognition of
our histeric title that cannot be impaired, altercd or compromised. by
federal-provincisl collusion or consent Vo ragard this relationship as
sacred and inviolate.' The following year, the Grand Council of Treaty No. 3,
in predenting the Minister with its briel on cconomic and sgocizml development,
gtressed in additicn that:

"Our Treaty must speak bto our oeople in the present 1F it is Lo have any
[

muwnxng st 2ll to us ... The value of the lands caeded by the Indians Lo Her
Majesty has increased many times. ﬁe Incians recognize this and accept the

terms of our Treaby. It iz in this spirit of recognizing theb our tireaty was
not frozen in time but was signed to affect the future of the descendents of
the two signing parties that we now =28k you to examine with us how the two
goonomic -clauses must speal to our people today. v

Later, the Federation of Sasikatchewan Indizns presented a report to the
Commissioner on Indian Claims which emphasized the specific conbant znd
interrclation of treaty rights. It said that:

"... the Saskatchewan treativs, when placed in their proper historical
context and interpreted in relation to the severe problems Tzeing plains ftribes,
amerge os comprshensive plans for the economic and sccial survival of the
Saskatchewan Bands. To regard the trenties as ‘mizxed b1p5‘ o disparzte and
unrelated ‘righits? and "benefits! - though these rights and benefits have
undeniabls reality - is Loo simpliztic an anEYula_‘ﬂd Fails to acknowledge
their full scope and inﬁen§~

“Tha rasction on the purt of tresty Indians tou the CGovermment's dWhite

Papar has served as notice of the btypes of treaty claims thab will eventually
be brought feorward., These Indians have buen guite r e‘uctant to advance thelr
claims pilecemcal. Indications zroe that their genersl clzims may be ready Tor
presentation within a year or two. In the meantine, thars is some interest in

2liminary discussions on pressing Ltreaty lssucs suen as education, and hunting
and fishing rights. EBventually, other mattars such as economic development,
taxation, health services, and the centrnl grievance concerning the erosion of
tribal government and community Tabric, will come to the fore.

Wihile the Government has received and studied the various papers
submitted by Treabty Indian Associations, thase papers have not been seen as
official claims, and there has been no signiriecant responss except for the
continuing assurancse bhat the Government will honour all lawful oboli gaLiOﬂsg
and the indiecstion in the fuguat 197% pelioy st tement that the spirit and
terms of the btreatics will be upheld, Ouitside the Northwest Territories,
provincizl involvement remaing o problenm, aince agreements on a number of the
issuas wmight require provincial co-~operaticn.

O

U}

"Consideration of treat;‘dlmlna will neod o be clos2ly tied Eo efforts
at revising the Indian #chk. Tresty Indizns in dlberta and Sasiatchewnn, at
least, see the revision fto the dct as a vehicla for ,ongox&& Ling PDCDﬁﬂlLlOH.N
of their breaty rights. It would seen that any fundamental changes in the Act

must awaib resolution of the basic issues in both U uaty and non-treaty areas.
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*Tn April 1975, at a meeting between the National Indian Brotherhood and

a committee of federal Cabinet Ministers,. a:proposal for claims processes that

had been developed through consultztion bebween Prairie Indians and the Indian
€laims Commlssiocner was put forward and accepted in prineipie by the Ministers.

"The primary procedure for dealing with claims would allow basic issues
to be brought up through provinecizl and territorial Indian associations and
presented directly to Cabinet Ministers. The issues would be discussed in
this forum to determine whethér there was a basis for agreement. Through this
process, general principles and paramutprs for settlement mechanisms might be
eatablished. Such agreements would zlliow detailed treatment of the issues to
be delegated. In some cases, this might require negotiations at a secondary
level. 1In others, administrative machlnary might be appropriate, while in
further instances, it might be desipable to refer matters to the courts or
specially created arbitration tribuhals. In this way, the settlement processes
would be tallored to the issues and based on fundamental agreements In
principle. To facilitate such negotiations, a new impartiszl commissiocn is

" proposed.

"The agreement contemplates a totally original and innovative institution
for dealing with claims issues. Its implementation should create a new
negotiation-centred era of activity towards claims resolution.” ﬁg/

According to a writer, in Canada:

"The British practice of recognizing the title of original inhabitants
to their ancestral lands was generally adoptad by the Canadian Government.
However, the term 'title' had no common definition, mutually understood by all
concerned. Land ownership in thHe Europeah sense was a concept foreign to
Indian culture. Wnile Indians recognized the private ownership of parscnal
goods, they did not apply it to land. For the Indian, title was the right to
use the land =nd its riches, to range freely throuéh the country. This concept
perdgists todﬁy in Indizn thinking.

"The treatles, adhe510ns to treaties, and land surrenders which were
negotiated throughbut Canada after 1781 were attempts at mutual agreement

© between white settlers and Indian peopla. Most treaties and land surrenders

wefe signed after the Indians had lost. control of their territory. Their only
¢hoice was to lose their land with a treaty, or to lose it without.one.

- Usually they were guaranteed official usé of a ‘reserve’, which was held in

trust by the Crown.  This was 2 measure to protect the Indians from further
encroachments, and teo offer them security against the aggreasiveness of their
white neighbours. Other treabty gifts: free sducation, free medical care,

cash ennuities, groceries, etc., alsc helped: to win the Indian people's
goodwill. Protecting the Indian was not the wain reason for treaties, however.
Ovarriding all other considerations was thevland: the Indians owned it and
the white people wanted it. Even when the Indians posed no threat, treaties
were still signed, as a moral or ethical gestube:: a gentleman's way to take

48/ Indian claims in Cznada: an essay and blbllographj, (Research Resource

Cantrb, Indian Claims Commission T975J pD. 32-34.
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without grobbing. Indian treaties sband unique in political and judicial
chronicles. Between 1781 and 1902, four hundred and aighty thres treaties,
adhesions and land surrenders were signed in Canada. Treaties signed after
1867 have been called the ‘numbersd treaties’, ranging fros Ona to Eleven.
Treaty No. 163, signed in 1877 is better krown as Treaty 7; Treaty No. 428,
signed in 1899, i% Treaty 8. ' '

Many words of the treaty text, their meaning and their consequences,
were beyond the comprahension of the northern Indinn. Even if the terms had
been correctly transiated and presented by the interpreters, the Indian was
not preparcd, culturally, c¢conomically or politically, to understand the
complex economics and poliiics underlying the Covernmentis solicitation of
his signature. The Indian pcople did know that they cculd not stop the white
people from moving into their territory, and in thelr minds the treaties
primarily guaranteed their Freedom to continue their traditional life style,

and to axchange mutuzal assistance and friendship with the newcomers. By
Treaties & and 11, the Canadian Government intended te extinguish the Indian
title to the immsnse Athabasca-Mackenzie Districi. The Indian pecople intended

to sign friendship treaties.

*

“The Indians were at a great disadvantage. They spent most of their time
in the bush, without the opportunity to become familiar with the changes taking
place around them. They were unable to react to these in any coheslve manner,
leaving themselves vulnerable for exploitation and abuse. ihany efforts wera
made to aleri the Canadian public o the injusticea which were being done to

-the northern Indians. But none of these efforts could halt the advance of

proapectors and miners who were rolling back the northern Trontisr to the
irctic cozat. 0il at Norman Wells, uranium at Port Radium, and goid at
Yellowknife occupied the attention of government and business.” 49/

On a2 closely related problem, it has been written:

... With the establishment of the reserves in the last halfl of the
nineteenth century, done for the purpoze of protection of the Indian against
encroaching white settlement, the instrument of protection soon became the
means of oppression. Through the colonial-like legal framework creabed by
the Indian Act for the administration of the reserve, the Indian communities
were locked into a structure completely oubtside the mainstream of Canadian
socicty. The Indiesn became the serf-like recipisnt of an all-powertful alien
White buresucracy which, playing the role of benevolent dictator, mercilessly,
if unintentionally, debased and desitroyed the rightful heritage of a proud
and fine people.

"The paternalistic, rigid trusteeship system created by the Indian Act
perpetuates a complete unilateral dependence on the part of the Indian ward.
For 100 years,; through four gensrations, Indians have not, in any meaningful
sense, controlied their lands, monies, business transactions, social, community
and local government activities. The goverhment, in the form of the Cabinst,

49/ René Fumoleau, Oni, -As long as this land shall last (MeClelland and

Steward Limited, 1973), pp. 17 et. seq.
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Minister of Northern Affairs,; Indian Affairs Branch, or Superintendent on the
reservae, interposes itself in the individual’s and community's decision-making
arocess at every level of activity. Evien such personal things as being able to
make 2 testamentary disposition of one’s prongrty is ineffectual without
government approval. There is even a apecial, demeaning, class of citizenship
for Canadat!s first citizons., To Zain enfranchisement, that is, to become an
‘opdinaryt Canadian citizen, an Indian must not simply become twenty~cne; he

.-must also, in the opinion of the Minister, be 'capable of assuming the duties
and responsibilities of citizenship’ ..." 50/ v ' B

186. According to another source:

His pecently as 10 yeérs‘ago,rﬁhe Eskimo, or the Inuit, as they prefer
to be called, lived.at one with the land. Trey signed no treaties with the
Crown and lived and moved about freely on their aboriginally held lands.

“ilith the recent exploration and development of national resources in the
North, the question of ownership and management of land has become one that
now affects and concerns all Inuit. They find themselves in the position of
having no legal claim to land they have always used.

- "Aboriginal title has been recognized in statutory enactments of the
British Government before Confedeération.and in Canada after that time. Over
a period of 200 years, it was recognized in treatics with Indians in other
parts of Canada. In view of the past recoghition of aboriginal title, it is
asurprising that the present Government of Canada denias the recognition of
aboriginal rights. B T :

uThus docisions which significantly aifect the lives of the Inuit are
being made without their knowledge crAccnaent; and, nore importantly, without
their involvement in the decision-making process. Having lived in the Arctic
since time immemorizl, and having traditionally regarded the land they '
ocecupiced as fovr their use, the Inuit view the invasion of this land with dismay
and apprehension. ' ' R

.. iThe Tnuit people, through their spokesmen in the Inuib Tapirisat of
Cenada, have asked the assistance of the Government of Canada to enable them
‘to do a Land Claims Study. The Inuit are not asking abzolute freedom of use
of the land as they once had, but through their Land Claims Study, wish to
consult with their peonle and present to the Government of Canada, suggestions
for sebtlement that would be understood and acceptable to 2ll concerned.

1The Canadian Friends strongly support Ehis request and are pleased that
the. Government of Canada provided a substanﬁial grant to enable the Tnuit
Tapirisat of Canada to undertake the Land Claims Study and hope that the
. Government will prdvide any other assistance that will facilitate the successful
completion . of this programme.™ 51/

50/ Peter A. Cumming, Associate Professor of Law, Osgoode Hall Law School of
Yorik University, "Indian rights -:a cembury of oppression®, repreoduced by the
Tndian-Eskimo Association of Canada, Toronto, Ontario. (This paper is in substance,
a reprint of an article by the author which appeared in The Clobe and Mail, ~ -~ -~
24 February 1969), pp. 5 and 6.

2&/ Canadian Friends Service Committee: Statement to the Government of
Canada, 1372,
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187. The overriding importance of the lssue of effective recognition of the
aboriginal rights of tha native peoples of (Canada has been dascribed as Tollows:

"ihoriginal rights is more than a legal issue: it has important moral,
enotional and symbolic valug for MNative pzople. Although aboriginal rightis
‘were long recognized by French, Britisb and North fAmerican law, there are
differing concepta about its meaning. Chiefl among these is that aboriginal
occupancy - which gave Indians o right to their land - could ba extinguished

by a just war, a treaty or an zct of a legitimate legisiative body. This view

has gradually given way to governmant acceptance of aboriginal rights as a
bzasgis for negotiations.

"The Supreme Court®s split decision on the Hishga case in BC in
January 197%, which involved aboriginal rights, may have contributed to the
Federal governmentis ahoubt-race position. Having originally refusad to
recognize these rights, the government is now proceeding on negotiztions on
‘this basis in the Yukon, the far Horth, the Horthwest Territories and shortly
in British Columblia.

HiThe James Bay final agreement, sizned in Wovember 1975 after nearly
two years of negotiations betwsen the Grand Council of the Crees, the
Northern Quebec Inuit Asscciation, the Federzl and Quebec governments, and
public and private organizations invelved in the Jamnes Bay hydro-electric
developmént, is the first agreement in Canada to recognize aboriginal rights.
The Cree and Inuit people had used and occupiad northern Quebec; their
interest in the land had nevar been extinguished by treaty or superceded by
law. The agreement is a complex one and is by no mezns as binding as it
appears: yeb in recognizing aberiginal rights, it represents a landmark.

"The issue of aboriginal rights is uniting Native people. Native groups
in the Mapritimes, for sxemple, representing ztatus, non-status and Metis, are
co-ordinating research efforts to present a unified claim on behalf of the

Micmac tribes. The Micmac. way of 1ife -~ their political, soecial, educational
and economic systems - were all based on use and occupancy of the landJl 52/

1838. According to the same source, aboriginal rights are a focal point in a great

variety of projects being discussed between native groups and government authorities.
The evolving solutions sezem increasingly to take intc account; in some measure, the

basic coneceptions regarding land sharing and environmental and ecological
conservation aspects insisted upon by native groups:

"The homeland of 10,000 Cree and Inuit people on the Quebec Shore of
James Bay has been = céntre of controversy since early 1971 when
Premier Bourassz of (Quebec announced a aulbti-hillion dollar hydro-electric
development which would disrupt their lands and lives. The signing of the
Jamea Bay final sgreement has not resolved the controversy: it has moved it

Lo other areas. The settlement which was eventually reached covers two-thirds

of the area of Gusbec. While it provided lands and hunting, fishing and

52/ Canadian Association in Support of the Native Peoples. idnd Yhat About

Canada‘s Native Psoples? Ottawa, 1976, p. 18.
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trapping berritories, in cash terms, it was worth $225 million to the Native
people, or 2 per cent of the total value of the project., There is a pronounced
fear ameng other Native groups that the federal government will use this
settlement as a pattern for all future settlements without taking into

consideration the many differences present in other claims.

_ "The Mackenzie Valley is under extreme pressure for northern oil and gas
davelopment. The most immadiate push is for construction of a $7 billion
natural gas pipeline. Treaties lNo.® and Hlc.11made with Matives in this area

are considered fraudulent by Hative people and legal experts alike on the

basis that the Indians’ understanding of treaty implicabions was very diffarent
from the written terms. And even if they were binding, land settlement
provisions were never carried out. A caveat-filed by Native organizations was
declared valid by the Territorial Supreme Court but that decision was
overturned by the RWT Supreme Court of Appeals on a technicality.

_ "Thé Indian and Metig people of the Mackenzie Valley - known as the
Dene ~ are negotiating with the federal government for a joint land settlement.
Their unique proposal emphasizes the recognition of aboriginal title by
‘legislation rather than the extinguishment of rights in exchange for monetary
compenszation. North of the treeline, the Inuit are negotiating a separate
claim based on similar principles.

"The faderal government is willing to negotiate with the Inuit on the
basis of unextinguished aboriginal titlie but maintaing that Indian title was
extinguishad by the treaties.  The impasse must be resolved before legislation
in the treaty areas can proceed. -

“In March 1974, Hr. Justice Thomas Berger was appoinied by the government
to conduct an inguiry into the. social, economic 2nd environmental lmpacts of
‘a natural gas pipeline in the Hackenzie Valley and to make recommendations on
what conditions. should be attached to pipeline construction. Hearings in
avery community in the valley have given the HNative people a chance to make
their views known to government., Almost withous exception, they have atated
that no decision on a pipeline or other develiopment should be made until land
claims are settled. '

"The Inuit people of the North are presenting a comprehensive land
settlement proposal. The Inuit who did not sign treaties or otherwise surrender
their claim to the land and water which comprise all the Northwest Territories
north of the treeline, have realized that they must act together to preserve
and protect their territory, their culture and their identity. The proposal
calls for = land sharing arrangement which will ensure that Inuit people
benefit from its use and resources. The proposal will represent 2 great
improvemsnt over the Alaska or James Bay settlements which involved large
cash payments.

"The  Indians of British Columbia in 1975 refused federsl funds in an
attémpt to force the government fto begin negotiating their long-standing
claims. Over most of BC the Indians have never signed a treaty:surrendering
aboriginal rights to the land but despite fedsral pressure, the Govermment
of BC, until very recently has adamantly refused to negotiate, claiming that
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Indians are a federal responsibility. Ulllmng to entsr negotlﬂtlons concerning
over-36,000 acres of land cut off for more than a century to existing reserves,
the provincial government has not yet_qeen willing to negotiate aboriginal
claims. 1In BC, unlike the Yukon and Northwest Territories, Crown land has been
turned over to the province, hence nuvothtlons could not procead without their
participation.. Hopefully, the settlement will be a combination of cash, mineral
rayalticu;Anxclu51vc rights to certain lands, and social programmes to be run by
Native: peoplL themselves.

. _ "Thb Indlan Assoc1atzon of Alber‘tq hﬂu begun legal action on behalf of the
20,000 status Tndians of Alberta to acquire what they consider a fair and
equitable share of opportunities offered by Alberta development. In laying
claim to about. 25,000 square miles of the DFOVlnCe, including the Athabaska
0il Sands, Uhit they want is a share in the jobs and revenue which will spring
from sands development. They would use the money to finance their own economic
and social development in their own way, independent of government 'handouts’®
and management by the Department of Indian Affairs. It should be noted that in
the act inuobporating Alberta zs = province, the ‘obligation of the provincial
zovernmant to provide land for the purpose of sebtling Indlan clalns was made
expllclt :

"These are some but not all of the major claims being advanced a2t the
present time. (Canadian Association. in Support of the Hative Peéoplés. And
What About Comada's hqtlve Peobles9_ Ottawa, 1976, pp. 19-21).

"Of all thé'projects in the short history of - Inuit Tapirisat,. by far the
most significant is the Inuit land claims proposal for the Northwest Territories.

"IL is probabiy the most comprehensive proposal of its kind ever presented
in North fAmerica, the product of three years of intensive research and field
work covering the legal aspcets, renewable and non-renewable rasources, and the
docuwenuatlon of actual land use and occunancy over the oenturlas.

“The land dse and occupancy atudv, dwructbd by Dr. Mllton fresman. of
MeMaster University, shows that from prenistoric times the Tnuilt have used and
occupied virtually all of the 750 00C square miles of lznd generally north of
the treeline, and gn_estimated 500, 000 squrre ﬂll“S of northern ocean.

"This research, along with an exhaustive study of renewable resources
directed by Dr. Gordon HNelson of the University of Wabterioo, and a survey of
non-renewable resources by geological consultant Padro Van Meurs of Ottawe,
‘went into the preparation of a proposed agreement in principle drawn up by
I7C’s legal consultant, Prof. Peter Cumming of York Univer31t;.

"But lest thure be any mlsundevstandlna, ITC's land claims proposal is not

another example of white men in the south deciding what is best for Inuit in

the north. At successive annual meetings of Inuit Tapirisat, delegates from‘all

regions of the Arctic gave their or ganizationis board of directors a strong

mandate to procead with the land claims project. ‘And while the consultants were
. preparing theéir studies, .ITC field workars: ware actively seeking the views of
~the people in the communities, talking to them about uhu issues and  collecting

their suggestions.

All of this hard work and effort culminated in an historic neeting of
Inuit held at Pond Inlet, NWT from Cct. 28 ta Hov. 2, 1575. Mdore than one
hundred voting delegates from 32 Arctie communities-attended. Rescolutions
passed by their community councils smpowered them to vote on behalf of
their people.
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WFor six days and some long nights, the delegates plodded through the
lengthy land claims document clause by clause, questioning some of the points,
vobing to make amendments to some of the impertant sections, and finally
passing a resolubion authorizing ITC to bezin negotiations with the federal
governmant.

"hat the delegates did in effcet was declare that the Inuit are willing
to share the land which they have never surrendered by treaty or otherwise.

"Because they are neither greedy nor unressonable, the Inult are not
asking Tor outright ownership of thelr entire 750,000 square miles of
traditional lands. In fact, cwnership of land as southern Canadians understand
it is a concept that had always been foreign to the Inuit. The land had always
baeen there for the people to use and occupy.

“"However, the people.realize now that i1f their native envirconment is to
be preserved for future generations, they must have a pisce of paper
establishing ownership under Canadian law of enough land to ensure thelr
survival.

"So fhey are asking for ownership of 250,000 square miles of land, which
will be sslected in such a way that ecach Arcitic community has at least
2,500 square miles.

"The remaining 500,000 square miles north of the treeline would be
surrendered, but with certain conditions attached. Among those conditions,
the Inuit would retain exclusive hunting, fishing and $rapping rights. And
the Inuit want a share of the revenue from development of natural resources.
A royalty of three per cent has been suggested. '

"Tha Tnuit want to be self-sufficient. One really unique feature of their
land settlement proposal is that it wont cost tha taxpayers of Canada anything.
They are not asking for a cash settlement, because the Inuit land is not for
sale. JIn fact they are offering to pay back, with interest, the money provided
by the federal government (more than $2,000,000) to finance their land
settlement research.

"The revenus from resources would go toward Tinancing a comprehensive
social and economic development programme, and operations of the new Inuit
Development Corporation. The whole philosophy behing ITC's proposal is to
permit the Inuit to gain some control of their social, cultural and economic
destiny.

"To that end, they are also suggesting a first astep toward self-government,
by the creation of a new territory toc be known as Nunavui, which means "Our
Land.’ Nunavut would comprisc all 750,000 squares miles of the traditional
Inuii lands, and its system of government woulid be similar to that of the
existing Northwest Territories, with an appointed commissioner and zn elected
council. Since the majority of electors would be Inuit, native people would
assume a degree of control over industrial development and such things as
environmental protection and wildlife conservation.
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"And then eventually, perhaps there will be a Province of Nunavut. The
Inuit are not separatists., They are Canadians. But they donit uant Lo bhe
colonial subjects. They want to bz partners in Confederation.

"When ycu consider the unbelievably barren nature of the Arctic terrain
and the effects of a climate that is harsh and cruel by soutburn standards,
250,000 square miles is really not very much.

"Look at it this way.

"In the fertile agricultural areas of Ontario, according to Statistics
Canada, the average farm earning 51 per cent or more of its revenue from
livestock covers an area of 209.1 acres. '

"In Alberta, where the grazing land is not quite as lush and the climate
somewhat more severe, the average livestock operation requires 1,025.5 acres.

"In the Arctic, it takes up to tens of sguare miles of land to snpport
one caribou.

"That is why it is so unrzasonable to think in terms of five square miles
per family, as has been suggested for native land settlements in other parts
of the North.

"In an exhaustive study of Arctic renewable resources carried out for
Inuit Tapirisat, Dr. Gordon Nelson of the University of Waterloo says that
'Inuit hunters range over hundreds or thousands of square miles, 30 land

settlement must be thought of on an entirely different scale than elsewherc
in Canada.?

"There are lessons to be learned from history when it comes to negotiating
a land agreecment with the Inuit. In the nineteenth century when the arid
plains of western Canada were being settled, homesteaders ware allowed 160 to
320 acres for farming. This size was basad on the experience of raising crops
on the moist lands of eastern Canada, but was tobtally unrealistic for the dry
iand of the west. '

"It took decades of trial and error, countless farm failures and untold
_human misery before farms of 1,000 acres or more - large enough to support a
family - could be established by those lucky enough to emerge as winners in

the long struggie against other settlers and the environment.

"Dr. Nelson concludes in his report that the same principle applies in
the Far North. ‘'Much land must be placed in control of the Inuit and
conservation agencies of government if wildlife and environment are to be
protected and traditional hunting and fishing a5 well as modern commercizl
renevwable resource-based enterprises are to hava a sound opportunlty to grow

- in the Arctie.?

MThere are good,  solid reasons why the people of Canada through their
elected government should reach a land sharing agreement with the Inuit of
the HNorthwest Territories.
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vOld-fashioned fair play is one of them. It can be argusd that Canada
owes a2 large debt to the Inuit, after so many years of intruding into their
land, uninvited, imposing changes in their way of life, exploiting the natural
resources of the Arctic withoubt consulting the original inhabitants.

- MThe Geovernment of  Canada has adopbed ah enlightened and generous poliey
of assistance and support {for the emerging countries of thes Third World, In
fairness, can Canadians be any less gensrous with the first citizens of their
own country?

©Y"But Af apathy and indifference should rule out falrness as an argument,
how about enlightened self-interest?

"The politicians churn out hundreds of thousands of inspired words about
mainktaining sovereigniy over that vast and magnificent land that streatches
north beyond the treel1ne, through the irctic Islands, almost to the North Pole.

- “But to havc sovereignty, you must have occupancy.
. N .
*"The Enuit are the occupants, They are the only occupants who want to,
or indeed are-able to:live in the extrome environment of Canada north of the
treeline.. They ara happy te live there, and siruggling desperately to preserve
“what Is:lef't ol thelr unique way of life. -

"Tn fact, unt11 the whiteman came and 1waowtbd the southern comforts of
home, the Inuit ware the only ones who knew aven how to survive in the north.

"Recentliy, southern Canada.has been showing -a great intsrest in the 4rctic.
But this has not been reflacted in any eagerness among large numbers of
. southern Caznadians to actually live in .the Arctic.. They are interested in the
.north-for what thev can take cut of it.. VRN :

"Canadlans are on the threshold of ona of the most significant decisions
since Confederation. They can help the Inuit achieve gelfwgufficiency -
socilally, culturaliy, and. economically. :

"The alternative is continued colonial rule at aver-increasing cost to
the Canadian taxpayer, coupled with destruction of the Inuit culture and the
consignment of a proud and independent people to a2 marginz]l existence on poor
wages and:government handoubs. - -

"Eor the fnuib, 1t is =till not too late to avoid the mista kbs which have
biighted the history of white zocietv's relationshnips with native people."
(Inuit Tapirisat of Canada. An introduction to the Eskime Pzople of Capada
and btheir Hational Orpanization, Ottdua, ne daue, pp. b=11).

189. On negotiation and the settlement pPOCbSSES, the Govcrnmﬁnt of  Canada stated
in 1982 that: et , .

"The 1973 policy statement expressed the government's nraference for
-nagotiated setilements of comprehensive and specific elaims where negotiations
are successfully concluded, final agreements ars.signed betwesen the claimant

group and the Tederal government and the claim is considgred settled. The
significance of final settlement is that nggotlaLlons on the same clalm cannob
be Pcopened at gome time in the future.
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“Specific claims have been identified in most provinces. Claimant
groups include. Indian bands, groups of bvands, or Indian associations acting
_on behalf of their member bands. In some cases claims are against provincial
‘1as~wall‘as the federal government.  The present review process is o
administrative in nature and the role of government dcting as judde in its
own cause has been the subject of some criticism. £ nuaber of review processas
.are being developed with the Indian-claimants te ensure open and fair review.
‘The most prominent éexample is a tripartlte review process involving Canada, the
Province of Ontario, and the Indian Chiefs of Ontario where the Indian
.Commission of Ontario, headed by a provincial Supreme Court Justice, facilitates
the roview of the claima. Once 2 lawful obligation has been. identified and
1cceptbd by the Minister for resclutwon nagotiations begin with the claimant
band. Tho process of settling is often a complex one, depending on the
nature of the claim and the tvpe of compensation being sought. The negotiating
process, however, provides the kind of flexibility nceded to determine which
remedies would most adequately compensate. for the grievance in gquestion,
whether these bé in the form of land, cash, goods, services or other benefits.
Az a PLsult, specific claim setilements can vary, depending on what is being
claimed. The criteria for calculating compensation may also vary from claim
to claim according to the particular issues raiscd in the claims.

_ . VATter agree mcnt has been reached between the government and the claimant
group on the terms of settlement, a final agreement is signad, compensation is
'provmdad and the claim 1s considered ciosed.

"Tn Lerms of comprehensive claims, the nezotiation process provides the
opportunlty to translate the loosely defined concept of ‘aboriginal interest’
into concrete and lasting benefits in tha context of contemporary society.
~Buch benefits can be many and varied: lands; hunting, fishing and Srapping
rights: reésource management; financial compensation; taxation; native
participation in government structures; and native administration of the
implementabion of the sebtlement itself. The final settlement of a
comprehensive ‘claim confirms these benefits in legislation, in order to give
them the stabllmtv and binding force of law

”Another major advantage of the negotiation process,. in terms of both
specific and comprehensive claims, is the opportunity it provides Tor taking
into account ths interests of non-glaimant groups in- the area that may be
affected by a claim settlement, as well as the particular concerns of the
provinciad or. turrltorlnl goverments involved. Settlement of the claim, be
it spécific 0F comprehensive, must accommodate these interests, else '
settlement will merely give rise to another set of grievances. In the case of
a claim-arising in the provineces, active provincial participation is ' ’

particularly necessary because lands and resources that may form part of a
setilement are under nrovineial jurisdiction.

; UIn the'territories, lands and resources Tall under federal jurisdiction.
‘However, because of the effect northern claims settlements will have on
norchern residehts,'because the territorial govermments will be involved in
the eclaims implementation process, and becausc many of the settlement
provisions will fall within areas of territorial jurisdiction, the
representation of the territorial governments as active participants on the
federal negotizting teams of the northern claims is viewed as essential.”
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The Office of Native Claims was established within the Department of Indian
and Northnern Affairs in 1974 to deal with the increzsing number of claims being
presentedﬁto'ﬁﬁe fedaral government. It represents the minister Hﬂd the federal
government as the focal point for specific and comprzhensive claim nbgqt;atlons

with native wrcuns ﬁ"ross the country.

In addition to negotizting native c¢claims, ths

Office of NﬂLéve Cl:lns ‘also

reviews claims that nave bzen presanted to the government, in order r to, identify
and analyse the legal, historicai and factual elemcnts Prlaulnm to thc claims. In
carpying out its re 390?ulDi¢lt1@a in thess twe areas, the O0ffice of MHative Claims
works closely w1tn other programme arsas of the department and with .other, .
departments, agbn01bs and levels of government thatb may be 1nvolveu.

Funding for Naﬁivd Ciaims-

In 1549, the Federal uovarnment began

Mative Groups and Associations

to enable them to conduct research into Treaties and Indian Rights. The
Department of Indlan and ﬂowthrrn Affairs assumed funding programmo ruspon51bll¢ty

in 1972 with a fourw-vear (1972~76), 37% willion Tn
Funding Programme.

dian High znd Treaties Research

Foliowing the 1973 Nishga court case and the announcement of the Federal

Government ‘s Policy on Claims of Indian and Inuit
vas broaduned to also provide financizl support to

people, the funding programme

Hative Claimant. G”ouvs For

Pmsaaruh development and nzgotiation of native claims. S

.+ Since 1976, funds have been provided in the
and lpans: _
~ Contributions are made to native groups to
and present claims to the Fedeval Governme

- Loans are made in cases where the claim ha
by the Minister of Indian Affairs, to enab
develop the claim, prepare a negotiating p

" negotiation of the claiin.. -Loans zre repay

“settliement. The vast maJorﬂpv of these lo

Between 1970 - March 1981, the Federal Govern
$21.6 million in grants and contributions, and $36.
Natlve Groups to enaDlL then to conduct research i
and to research, dave 100 1nd negotiate tnezr clalm

caei

form of accountable[con;ributions

enable them to research, develop
nk,

3 been accepted for negotiation
le the claimant to furiher
osition and te participnte in the
able i{rom the proceeds of a claim
anz are provided interest-Tres

ment has provided nporo (imately
7 million in loans o
nto _P@th€a and Aborlbinal Rights,
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190.

On the question of titles to water resources, the Government of . the -

United States writes that:

191.

"The rights of Indian tribes to the water that iz on or close to their
reservations is a mabter of donsiderabls controversy at the present time.
Thare is one landmark case invelving a lake in the State of MNevada which hés
been the focal point of Indian 1iife bubt alsc a source of wzter for a nearbdy
non-indigenous community.*

Concerning the Indian Clains Commission the Government communicates that:

"The Tndian Claims Commission, z2n independant agency of the Federal
Government, is a special tribunal established under 2 Congressional Act of
pugust 1%, 1946 to consider claims of Indimn tribes, hands, or other
1dent1f13ble groups for monetary judgements - usually based on past land
transactions between the groups and the United States. Government - against-
the United States.®

At the time witen the information was furnwshed the Government stated thst it had
awarded nearly $431 million to Indl n groups by tha end of the fiscal yea

192.

193.

Speaking of the Indian Claims Commission, it haa been written:

"By its very concept, this commission was on insult, for it forced the
Indians to sue the governmenbt to receive payment for damages, rather than
relying on the 371 sacred treaties., Thus it seemed to deny the duplicity of
the past even as it sought to rectify it. 3Since 1946, the Indian Claims
Commission has paid various tribes about $100 mitlion. This sounds like a lot
until one con31durs the amount of land taksn from the Indian. Based on the
contemporary Indizn population (purely by way of an example, since payments
are made to individual tribes) it would mean that every lndlan would receive
about %225,

"Indian lands, once considered ‘free’ are still treated in this manner
by the ranchers and other whites who reside on reservations. While the
ranchers exploit Indian lands for profit, local governing bodies trespass ror
reasons of convenience, building roads, sebtting up high-tension wires, and
committing other 'improvements' without consulting the Indian landowners." 22!

The Government states that:

"Two tribes of Indians have bzen awarded sizeable piecces of land by'the
Federal Government ... Lin the early 1970s]. These¢ have been landmark cases,
since the policy had been to compensate Indian tribes for lands taken unfhlriy
or without adequate compensation in times past in money rather than in kind.

53/ Burnetie and Koster, The Rosd to Wounded Knee, Bantam Books, HNew York,
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"The -Taos Pueblo was awarded 48,000 acres of -land that had been a part
of Carson National Forest, New Mexico on December 15, 1970, when [the]
Preaident .+. Lof the United States] signed into law HR 471 (PL 91-550]. The
United States Government took these lands withoub compensation thus laying the
groundwork for legislative actions.?

194. According to information furnished by the Govprnment Public Law 91=5)O
provides that:

"The United -States holds title; in trust for the Pueblo de Taos, bto the

. described area and fthat the lands will become part of the Pueblo de’ Taos
Reservation to be administered by the. Seeretary of the Interior under the laws
and regulations applicable to other Indian trust lands. :The law provides ‘that
the Indians shall use the land for traditional purposss only, such as
religious ceremonics, hunting and fishing g, as a source of water, forage for
livestock, wool, tlmbbr and other natural resourses for their personal use,
subject to the necess ary conservation practices preseribed by the Secretary.
Except for these practices, the land will remain forever wild and will be
administersed as a wilderness under the Wilderness fct of 1964.

“Other provisions of PL 91~550 include permission for non-members of the
Tribe to enter the lands for purposes compatible with wilderness preservation
upon .consent of the Tribe. The law does not alter the rights of prasent
holdors of Federal leases or permits covering the land, but authorizes the

blo, with tribal. furds, to obtain the rellnqulshment of such leases aor-
purnlts. " ‘

. "Finally, the lav, directs the Indian Claims Commission to determine to
what extent the value of land conveyed in this legislaticon should be set off
agalnst 1ny ¢laims the Taos Pueblo. nay have against the United States.“

195. xn connactmon with the present sLud;, the Governnent has trﬂnsmltted ‘the text
of an Executive Order signed by the President of the United Stﬂtes one 20 May: 1972
rbstorlng 21,000 acres of lond in the State of ¥Washingten to the Yzkima tribe of
Indians. This Deecree reada: SRR

"EYECUTIVE ORLER 11470

"PROVIDING FOR THE RETURN OF CERTAIN LANDS TC THE YAKIMA .
INDIAN RESERVATION :

®In 1855, the United States tered into.a treaty with.the Yakima Tribe
of Indians. .The treaty created a- rcsarvanlon, generally described by natural
landmarks, for the exclusive uss and benefit of the Tribe Over the years,

there have been continuing disputes regarding the true location of the
reservation boundary.

"In 1897, President Cleveland creatad by prociazmation the Mount Bainier
Forest Reserve in an area near the western boundary of the Yakima Reservation.
In 1908, Pre51dent Theodore Reosevelt extended the boundary .of that Forest bto-
include a tract of some 21,000 acres, then mistakenly thought .to be public'
land., The tracti is 1ncludcd within & larger area now called the Gifford
Pinchot dational Forest. In 1942, a portion of the tract was designated the
Meunt Adams Wild Area, and this portion has been administered since 1964 for
the public benefii under the Wilderness Act.
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"Iy 1966, the Indian Claims Commission found that thiz tract had
orldlnally becn intended for inclusion in the Yakima Rescrvation. However,
the Commission does not have authority to return spgcwflu nvopEﬂty to a
claimant: it mav only grant money damages. Accordingly, the Tribe sought
Executive action for return of its land.

“The Attorney General has at my reguest reviewazd the spacific history
and background of this particular cass, including the prineiples which govern
the taking of land by the United States and the guestlon of whether this
particular land was so taken. In a recent opinion, ths Abttorney General has
advised me that, in these excepticnal and unigue circumstances, the land was
not taken by the United States within the meaning of the Fifth Amendment and
thet possession of this particular tract can be restorad to the Tribe by '
Executive action.

“Now, thereforc, by virtue of ths authority vested in me by the
Constitution zad statutes of the United States, particularly 16 USC 473, it
is crdered as follows: ‘

d8pction 1. A poriion of the gaztern boundary of thz Gifford Pinchotb
Hational Forest is nodifed as fFollows:

W i Bepinning ot the point on the main vidge of ths Cascade Mountain,
where the Yakima Indian Reservation boundary as located by the 1926 Pacorc
survey, from Goat Butte intersects said main ridge; thence southwesterly
along the main ridge of the Cascade Mountains to the summit or the pinnacle
of Mount Adams, as shown on the diagram of the Ranier National Forest attached
te the Presidential proclamztion of October 2%, 1911, 37 Stat. 1718; thence
southerly along a divide betwesen the wstersheds of the Klickitat and White
Salmon Rivers as shown on the 1932 Calvin Reconnaissance Survey Map
(Petitioner's Exhibit Mo. 4, Docket No. 47, Indian Claims Commission} to its
intersection with the north line of Section 34, Township 7 Horth. Range 11
Bast, Willamette Meridian.!

"Saction 2. The Secretary of the Interior is directed to assume
jurisdiction over the tract of land heretofore adminizbered as a vortion of
the Gifford Pinchot National Forest and excluded from the Forest by Section 1
of this order, and to administer it for the use and benefit of the Yakima
Tribe of Indians as a portion of the reservation created by the Treaty of
1855, 12 Stat. 951.

"Section 3. Any prior order or proclamation relating to the tract of
land affected by this order, to the extent thatbt it is inconsistent with this
order, is hereby superseded." 54/

54/ The Executive Order was signed by President Richard Hixon at the White
House on 20 May 1972, and was {iled with the Office of the Federal Register on
22 May 1972, at 11.10 =2.m.
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4, Special provisions concerning the sale, mortgaging or otherwise -
" encumbering, rental, ettachment, ebc., of lands belonging 1o
indigenous persong, groups or communities, to, or for the
benefit of, non-indigenous persons, groups or organizations,
incinding ~ in certain cases ~ the reguiremsnt of prior
authorization or subsequent approval by communal bodies or

by the compelent administrative or judicial authorities

196. The regime under which lands held in common by indigenous persons may not

be alienated or atiached and which consists of special measures requiring prior
anthorization or subseguent approval of the disposal or encumbrance of indigehous’
lands was_instituted %o protect indigencus populatious. It is important to
determine theiwill of the majority with regard to any alienation or atiachment, .
which must bé authorized by the commmity itself and which may form the subject .
of a ruling by a specialized and independent outside aubthority or court to the
effect that, in the circumstences of the case, ithe disposal or encumbrance is
beneficial or justified. -

197. ‘Indigenous persons who engage in subsistence farming and are surrounded by

a market economy are in an unfavourable position that makes them dspendent on
financial and other forms of assistance for the fulfilment of their obligations.
The above-mentioned limitations and resirictions, which deprive creditors of the
right to attach indigenous land, make it impossible for indigenous persons to use
such land as security to obbtain financing. If such assistance does not exist, is:
withheld o is rigged, debtors can easily fall behind in their payments or find
it impossible to meet their obligations. Tor this reascn, it has bean suggested
that consideration should be given to the special procedures for financial
asaistance to indigenous populations and other sectors that are covered by this
protective regime. ~In such procedures, sscurity ia based'not on the possibility
of attaching land in the event of unpaid debts, but on industriousness,
integrity, reliability in the fulfilment of obligations, productivity and
permanent residenoelip the district, which are well-known characteristics of
indigenous persons.’ = Ll :

198. It is, of course, understood that the possession of property and even of-
land that is not indigenous’ land or protecied community land ie subject to the
normal legal regime, without limitation or restriction. There are two entirely
different regimes, one for indigenous or protecied commmnity land and the other
for land which it is not considered necessary o protect by this special statute.

199. The1present section examines the information on this subject that is
available for the purposes of the present study. :

560, There is no information regarding several countries. jﬁ/

gij‘Afgentina Ausiralia, Bangladesh, Bolivia, Burma, Colombia,
Denmark (Greenlands, Eouador, Bl Salvador, Finland, France (Guiana),
Guatemala, CGuyana, Honduras, Japan, Pakistan, Panama, Paraguay, Feru,
Sri Lanka, Suriname, Sweden and Venezuela.
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201, The inti-Slavery Society stabes that in Indonesia: "The only conclusion

ihat can be drawvm from the combination of the agrarien law and adat law, both
imprecise as to the specific rights and duties of opposing interests, is that

the rwghf to tradiiional lands must remain dependent on Lpe poiitical relztionship
between the local governmeni, village representatives and outside third parties
and concession helders®,

202, The Anti-Slavery Seciety has zlso reported the following on India:

®Tllegal alienation® of tribal land in the Chotansgpur urban industrial area

"he following examples of recent illegal alienatien of adivasi land close to
large public projects comz from a meport by Birsa Seva Dal, an adivasi labour
orgenization in Chobanagpur, and their veracity muct therefore be suspect.
Hovever, since similar examples are mentioned in govermment reports for earlier
periovds it would seem safe tc assume that they are true. They are included here
tn demonstrate the collusion between police-government and powerful non-tribal
interests but are exceptional becauss BSD was able in these cases to resist the
non-tribal's powar., In mogt areas iribvals are nowhere near so well organized,

"Case 1:The Battle of Tata in 198

"I 1968 there was a virtual battle close te the steelworks of the TATA company .
{ons of Indiz's biggest indusirial companies) in Jamghedpur, Singhbuhm District.
Hihar. Many thousands of adivesis lived in Nildih and Beridih villages as lagal
tenants on dispersed plots scattered over the hilly terrain. The TATA company
decided it wanted the land for expansion of its activities (which dominate the
steel city of Jamshedpur so much that f, is uwsvally referred to as Tata) and
sent in paid thugs to evied the trivals by beatings and burning of their houses
Pirsa Seva Dal informed the Govmrﬂman about the adivasis legal tenure of the
lznd hut the Government did nothing. Eventually with only 20 families remaining
ont the 1,800 acrs site, Birsa Sev Pa mobllized hlndrud% of adivasis in the
ares and retook the area. WNow a town of 3,000 adivagi families called
Dirsanagar {Birsa Tovn - after the famous nineteenth century tribal leader)

is on the site., In this case, becavse Birsa Seva Dal is particularly strong

in Jamshedpur, and because the injustice was so obvious, the adivesis rights
were protected,

-
VA
ke

(4]

"Gase 2: The Hesvy Engineering Corporation in Ranchi District

"The Cevtrnmmnf alienated %housands of acres of tribal land to set up EEC in
Renchi District, but since FEC did not need all the land that was Taken for the
plant it tried@ to usc the land for s housing co-operative for its employees.
As thiz was not the original purpose for which the adivasi land was talen,
Birsa Seva Dal refused to allow construction to start. Adivasis who once owned
the spare land have come from nazighbouring villages io which they had been
displaced to cultivate it but heve besan beaten anté thelr crops destroyed.
Feanwhile mos: of the wised land is cultivated by immigrating ncorth Biharis
working in the 'modern sector'. The conflict is contimuing, however, and in
June 1975 a non-tribal who was trying to bulldoze down nrlbal crope on the land
was pullad from his machine and beaten to death. :
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"Case 3: The TELCO case - Government versus the Tribals

"I November 1975 the TELCO company tried to evict adivasis from 74 acres of -

land they were .cultivating and paying rent “for withirn the TELCO compound in oxder
to give the land over to its non-tribal employses (the adivasis as is usual not
being employed by ﬁhe'cbmpany)., The adivasis produced complete documents te show
their legal Tight to cultivate the land, but when the Government visited the
magistrate threateried the ftribals with prosecution under Criminal Code 107

(Breach of the psace) and 144 {Unlawful assembly). Fortunately Birsa Seva Dal is
talding the case to the high court, though this is an extremely expensive process
and will take at least a year. The resullt is not yet known. ' o

"Cage 4: ¥Kudru Tovmship, Ranchi

"During the 19608 and 19705 a great deal -of land was alienated by illegal methods

{(physical: coercion, thumbprints on transfer documents vhile under the ‘influence

of the land agents® liqﬁor% in opder to build housing estates such as Xudru, R
Harmu, Argoye and Bairyatu) for Government workers and businessmen. The trivals ©
did not want to sell this land - certainly not at the extremely meagre prices ,
offered - and riow BSD is making a stand against the nofi-tribal agents’ attempts
to iake another 45 zcres in Kudru, ‘ : S

"T4 should be sfressed that these are the lucky ones because BSD was present and:"
able to fight the cases. In most of tribal India (é.g. mear Bailzdila Iron '~
Ore Mine) the indigenous peoples are $otally unorganized and unaware of their
rights and how to fight for them." S - o

203. Tt should be borne in mind that tribals can only sell land to non-tribals
with the permission of the District Collector.- In‘Some‘sﬁates this applies to -
all Scheduled Areas, in others it Has been given different degrees of more '
general applicability, while in still cothers the scope of these provisions has
been widened to cover all Scheduled Tribes.

The Anti-Slavery Society adds:

"[The following péints will demonstrate] the way in which successive -
governments. ... have treated tribal India as an internal colony to be
exploited for its raw materials and labour: C .

v(1) The value of the resources extracted from tribal areas greatly
exceeds the funds. employed by Union and state governments for tribal
wyelfare and development. : R

n(2) The government-sponsored exploitation of the adivasis' traditional
environment:has involved heavy social costs for the tribals: who have
been forced to give up considerable amounts of land and whose. - :
customary rights to forests have been severely restricted. Few if
any of the benefits of such developmenisihave acorued to the tribals
who more often than not have bzen forced to become landless iabourers
either locally for the forest department or a non-tribal landlord ox

. in some distant brickworks, plantation or.area of high agricultural -
potential. ) Co
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ﬁ(B) In order %o facilitate this colonial exploitabtion the tribals are
7 prevented from. acquiring any real political muscle. The large
. tribal populdtion of the CTB has been split uwp between sight
predominanily non-tribal states so that adivasis never form more
than a small minority, and local tribal movements directed against’
non-tribal ‘exploiters a.c ruthlessly crushed with the help cf the
Goverpment, " : :

204. In Chile, according to information provided by the Government,

Lot No, 17,729 (1972) "maintains the prohibition on the attachment or
alienation of indigenous lands provided for in earlier legislation. Tt allows
the land owned by indigenous communitiss %o be divided up, but only when such
division is regquested by the absolute @majority. of the members of the communi by
whe live or work in the reservation and when i3 is approved by the Indigenous
Develeopment Insbtitute., This Act abolishes the Indian courts and assigns '
jurisdiction in such matters- to the ordinary law courts", '

205. Thie legal regime was changed by the Decree-Law of 21 March 1979. - Shortly
after its enactment, the Covernment explained that plots awarded under the nesyw .
procedure would be indivisible, even in the case of succession. In addition,
they could not be sold foxr a pericd of 20 years, except by permigsion of the

Dirsctor of the Agricultural Development Institute, which would be-grantedAonlyVI-x'

in the following cases: {a) if the purchaser was.a Mapuche; (b) if the
transaction involved an exchange of lands; and (c) if .the sale was made for
social or educational purposes for the benefit of the persons concerned.

206. The foilbwing:hwo'39§ects of Decree-Law No, 2568 and of the information

contained in the preceding paragraph have been criticized. (see paragraph 170
2bove): C S o : g

”(d) A further negative aspect of this enactment is the possibility of
attachment of Mapuche lands in payment of loans obtbained from a financial _
institution. The previous legislation (both Act o, 14,511 of 3 January 1961
and Act Ho. 17,729 of September 1972) had established that there should bhe no
attachment, no%t only of Mapuche lands, hut of Hhe shares and entitlements of
members of this community, their dwellings, installations and all thé tools of
their trade,.except in the case of bonds held in the State Bank or other State
institutions. Under the new enactmen®, the Mapuches lose this protection and
are in much greater danger of losing their properiy as = result of debis owed 1o
private profit-making institutions.

(&) " There is. the possibility of alienating Mapuche lands, which under the
previous legislation could not be mortgaged or sold to persons who are not
Mapuche. Article 26 of Decree-Law No. 2,568 establishes that the plots of land
resulting from division may not be transferred during the first 20 years, Wut
ddds that they can b s0ld in centain cases authorized by the Regional Director
of the Agricultural Development Tnstitute (I¥DAR): for example, if the
transferee is the ovmer of another plot resulting from a ﬁivision.of tand under
this same law. As has been seen above, the new ovmer need not be Mapuche, as
non-indigenous occupiers arve also entitled tc be allotted plots of land,
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Consequently, the information submitted by the Government of Chile and aquoted in
paragraph 170, 39/ does not reflect the true content of Decree-Law Fo, 2,568
when it szays that the nlots of land resuliing from division may be sold only to
Mapuches for 20 years. Land may also be encumbered or oritgaged in favour of a
State body, ox of private financial, credit or banking institubtions, upon
authorization by INDAP. The possibility of encumbering or mortgaging land has
been representied by the Government as a means of facilitating the procuremsnt of
credit for the exploitetion of Mapuche lands., This places- the land in the
reservations on a similar footing to other land, but in vieéw of the lack of
assistance from the State Qﬁ/ and the dire poverty to which the Mapuche people
have been reduced, 1t can bs. foresgen that this land will socon fall into the
hands of purchesers or financial and credit ﬂpst*tutﬁohs; with the resault that
Mapuche territories will no longer be one of the basis of the Mapuche community,
and a unifying force _ﬁ i

207. In Worway land in certain areas cannot be g0ldé if it is considered o be

of use to the Lupps or for reindeer pasturage. The Covernment states that

there are no proviszions regarding the sale of property belonging to Lavpps,

In Finnmerk moss of the non-cultivated land is State~owned. There is z special
statule concerning the use of State-ovmed: land in Finnmark (Act of 12 March 1965).
Pursuant +0 thiz Act, no land way be soldrif:

(a) +4hs public authorities consider it necessary to reserve it for
~reindeer pasturage;

(b)' it-iz used, or is expected to be used, ae a right of way for the
regulur migration of the mountain ILaopps.

208. In sccovdance with information provided by the Govermment of “tha

United States, Ltusu Tard sannot be sold or morigaged. Hewever, in some cases
trihes hnve leased trust land for long perviods to non-~indigenous pecples or
concerns., ' e

209. It has been held thet multiple ovmership plus trust "tatv ig ope of the
major causes of Indian poverty, because it prevents efficient use of the land
by the owners, It is pointed out that bHecause land in trust status is held in
the name of the United States on behalf of the Indian-owmer, just as tribzl
lend .is ‘held in trust, the Indian owner:camnot do anything with his land
without the permisaion cof the BIA superintendent, who dcts on behalf of the
United Stetes Government. The same source further states:

"Poday, the various tribes are still 'hindered in free operation of
their lands, bui not nsarly as severeli as the individual Indian.
Tederal laws are sirangling the individual Indian owner in red tape
(vhich Tndians call vwhite tape) entangling anyone who.wishea to make

the simplest' changes in the status- of his own property in a mesh of
confusing and degrading legal technicalities.! il/ :

56/ As is explained later, the provisions on State assistance to the
Mapuche people in regard to technical assistance, services and education have
disappear=t from The nev legislation,

57/ Bumetts and Koster, op.cif., pp. 118-119,
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210.

On the Alaska land settlement of 1972, it has been stated, howevor, that!

“"Alaskan natives are struggling with the problems arising out of the
Alaska Native Land Claims Settlement Act which cleared the way for the

_ Alaskan petroleum pipeline, siill umcertain vhether the huge settlement

211.

is boon or doom.

"Tn 1972, Congress voted to award the native people of Alaska
40 million acres of their own land, in compensation for their giving up
the other 440 million acres forever. They also were awarded a billion
dollars, perhaeps to replace all services and rights guaranteed through
the trust responsibilities of the Bureau of Indian Affal”s.~'

"Under uhe legislation, the gettlement is te be made over a
20-year period, and in order to receive it, the aboriginal people are
required to organize business corporations, with their entire population
as voting stockholders,

"WMany view this as the wmost successiul trPauy ever negotiated by
natives., Their holdlngs will equal roughly 2 per cent of the total land
of the United States. Considered as a business entity, the Alaskan
natives will qualify among the ten largest corporations in the
United States.

"But the contract is less than golden, Ultimately, they fear, it
could bring them defeat by acculturation - something they have deftly
managed to avoid for three centuries." 58/

Another article contains the information that:

"ifhile thHe oil hoom has already made millionaires out of some
businessmen in Alaska, mos®t ordinary follk are dismayed at the rising
prices, crime and disorder.

n

‘"The ‘pipeline -has caused severc housing shortages, overcrowded
schools and roads, saturated public utilities, increased pollution,
‘Wlyeska Go Home! bumper. stickers say on some vehicles.

"Tensions hetween o groups ~ workers from Texas and Oklahoma
54111 wearing cowboy boots in the norihern cold, and native people of
Alaska - often erupt into fxghts. .

“As it was during the Califernia Gold Rush, pelhaps the saddest
stories are those of native womsn who turn <o prostitution in exchange
for survival vhen rampant development ruins the nabural economy, and
rampant inflation mekes store-bought goods prohibitive.

" epime and decline didn't just drift in., A former United States
Attorney and an Alaskan politician vere among nine peTrsons indicted in
July in an alleged scheme to set up gembling and prostitution operations
near the pipeline terminal at Valdesz. .

58/ Mhilasks land settlement: boom and deoom?", Akwesasne Notes, vol. 6,

Yo. 1, 1974, p. 22.
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"Social dissolution also hits the white Alaskans in vhom the land
had developed a life-style of friepdiiness, interdependence, and tolerance.
That too is eroding as development by their countrymen from the. ‘South
talkes over - small children are being abandoned in shabby hovels in
sub-zero weather, for instance, and the statistics of social breakdowm
are building up.

"For meny native people, it has been impossible to keep that cake
and eat it toc. The departure of people from the villages t0 jobs on the
pipeline has led to increased crime, broken marriages, child neglect, and
a decline in the natural way of living. Even as far north as Barrovw on
the North Slope, the tiny town of 2,300 ~ ail but 100 of vhom are Imait -
is becoming a miniature Los Angeles. People are abandoning traditional
dwellings to move into small boxy homes costing $45,000 in a subdivision.

"is the. swath cut for the pipeline finds more and more“gfaVel roads
cut towards it, native people are struggling to keep hordes of huniers
and tourists.off their lands.

",.. The loss of the animals by increased hunting will drive even
more Inuit into the cities ... ." 59/

212, In Mexico, the legal regime regarding the disposal of land differs according
to whether the land in gquestion is community or giidal land, on ‘the one hand, or .
privately owmed land, on the other: :

"In so far as an indigenous person owns land under the regime
applicable to private property, there are no- special regulations and he
does mnot require any kind of authorization to perform such operations.

Tf the person concerned is the holder of agricultural rights over gsuch-land

- under a community or egjidal regime, the general principle that such rights
may not be alienated, prescribed, attached or transferred is applicable.
and hence they may in no circumstance or in any manner be alienated, .
conveyed, transferred, leased, moritgaged or attached, either wholly or in
part. Operations, acts or conbracts which have been or may be performed
in contravention of this principle ave null and void,

"Pitles to arable land, which may, in accordance with law, be
avarded to individual members of the ejido, remain at all fimes vested in
the ejidal community: The individual use of land, where it exists,
terminates when it is determined by law that the land should be farmed
coliectively for the benefit of all the members of the ejido: it wmay be
resumed when collective farming ceases.

"Individual parcels and plots which beléng to eiidatarios and fall .

into disuse because thers is no legal heir or successcn remain at the -
disposal of the ejidal community concerned,”

59/ "ilaska", Alwesasne Notes, vol. 8, No. 3, 1976, p. 28.
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213,

In some countries, indigenous land as such is legally inalienable. In

fact, it is taken over and alienated in violation of clear lega1 provisions
concerning inalienability.

214.

Thus, as 1nd10ated in naragraph 122 above, +h@ Costa Rican Indigenous Act

states:

215,

"Article 3¢ Indigenous reservations may noit be alienated,
prescribed. or transferred; they are for the exclusive use of th@
indigenous communities inhabiting them. an—ladlgenous persons may not
rent, leaese, purchase or ih any other manner acquire land or property
°1tuated in such reservations. Indigenous persons may engage in _
transactions to buy or s2ll land only with other indigenous persons.’

Any transfer or purchase or sale of land or improvement of such land in ]
the indigenous reservations bebween indigenous and non-indigenous persons
shall be null and void, with the resulting legal consequences. The land,
improvements to it and produce of the indigenous reservations shall he
exempt from all typeq of present or future local or national taxes".

In Malaysia, the Aboriginal Peoples Ordinance requires the prior consent

of the Commissioners for all dealings in land by aborigines, as follows:

216,

"9. Ho aborigine shall transfer, lease, charge, sell, convey,

~assign, mortgage or otherwise dispose of any land except vlth “the:

consent of the Commissioner and any such transaction effected
without such consent shall be void ané of no effect.”

According %o the Canadian Governmment the alienation of resesrve land:

"from Indian Bands by sale, morigage or other process is prohibited under
the Indian Act. Within the reserve, the common ownership of the land is in
accordance with Indian tradition, which does not regard land as a commodity
to be owned but as a universal element to be freely enjoyed. Thus there
were no territorial boundaries between Indian tribes or nations in the
wilderness of Canada bBefore white occupation and Indians still assert

that land owmership is a foreign concept whlch they accept reluctantly

to protect their group . interests.

"The Iands Division of the Department of Indian Affeairs and
Northern Development has revised the records of land holdings to
egtablish an accurate Reserve Land Register,. employing research into
federal and provincial archives covering a three-century period. The Land
Register is maintained by the Government and a miecrefilm service has been
introduced to supply information to Band Offices. An 'Indian Lands Manual!
containing detailed information on land administration was drafted for the
use of Band Councils and departmental officers.

"The leasing, surrender, and other land agreements under this Division
of Government are inereasingly conducted with the acitive participation of
Band Councils., On the job training in lard administration has been
provided for members of Berd Coumncils."
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217. The Canadian Government adds that:

"Restrictions on individual rights of ownership under the Indian
system are in accordance with the present desire of the Indians who do not
wish to see the reserve system destroyed.”

218, In Brazil, in accordance with article 198 of the Federal Constitution, lands
inhabited by forest dwelling aborigines are inalienable under the terms of
federal law. Any legal action whose purpose is to effect ovnership, possession
or occupation of lands inhabited by forest dwelling aborigines is declared null
and void, and the non-indigenous occupants are given no remedy against or
indemmity from the Union or the National Indian Foundation. The provisions of
article 62 of het No. 6001 quoted in-paragraph 98 above, gued vide, are
correlative tc those constitutional provisions,

219, Furthermore, no leasing or renting, hunting, fishing or fruit gathering or
agricultural, pastoral or extractive activities by outsiders are legal on native
land and no legal =ffects attach to efforis %o zcquire such rights on native land.
Native land is tax exempt and enjoys Public Treasury privileges, Act Wo. 6001
provides:

"Arg, 15 Native land cammot be the object of leasing or reniing or any
juridical act or negotiation that restricts the full exercise of direct
pqssession by the mative community or the foregsi~dwelilers.

"1, In thess areas,'any person foreign to the tribal groups or native
communitiss is prohibited from hunting, fishing or frui$ gathering, and
to engaging in any agricultural, pastoral or extractive activity.
: =l".l'
"Art, 38 Native land is not liable to usurpation (squatters’ rights)
and cennot be exproprizied, eweapt az provided in Ariticle 20,
1

napt. 60 The assets and income of the Indian Estate enjoy full
exemption from taxation.

thpt, 61 The privileges of the Public Treasury as regards the
vrohibition against pledging of g@oods, income and services, special actions,
procedural time limits, interest and costs, extend to the interesis of the
Indian BEstate.” ‘

520, TLand spontaneously and definitively abandeoned by native communities reverts
to the possession and full ownership of the Tnion, without any remaining
indigenous rights, under the following provision of Act. No. 6001:

MArt. 21 Land sponianeously and definitively abandoned by a native
community or tribal group shall revert, by proposal of the Federal agency
of asgistance to the Indian and declaratory act of the Bxecutive Power,
to the possession and full ownership of the Union.,"
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221. The following siatements are included in the text 1é5uedaﬁy the
participants in the Assembly of Native Leaders held at Goids on
19 December 1978:

"Another Article in the Indlan Statute states the f0110v1ng
'Native-lands mway not be subject %o leasing or any legal deed or
transaction which might resitrict the full exerciss of immediate tenure
by the Native Community or by the forest—dwellmng aborlglnal
(Article 18),

"lir.. President, we are well aware of the grave probinm which confronts
the Wative Communities which have had their lands leased out by FUNAT
itself and now find themselves unable Lo move intruders which FUNAI has
allowed into our zones., Other lands are encroached upon in a peaceful

~ manner, although without the opportune support of the Post Chiefs or the
‘regional representatives of the Organization for the protectlon of the -
Indian. A concrete case is that of noralma,'wh@ra the représentative of
FONAT permitted interlopers o encroach upon the native areas, accordlng
to the statements of the Fative Loaders vho met in the Assembly of Suruma.

"But the most serious case was the one in vwhich an act of coercion was
suffered by a Native Community vhich now has no prospect of seping its
lands returned, as happened to the K%Giteu of Mato Groessc do Sul which had
its land snatched from it with the permission of the competent body (FUNAT),
by means of leasing. These same interlopers now form the Association of
the Lessees of the Kadiweu Reserve, uhlch,hag poverful reglonal
influence." 60/ :

222. On IUNAT's limited effectiveness in the defence of indigenous land rights,
an author writes:

"... Indian territory is still regarded as 'fair game' whether declared
reserved land or not according to a report in the Estado de Sdo Paulo,
12.11.1978, there are about 100,000 setilers in the demarcated Indian
reserves and parks - in other words, there are more non-Indians than
Indians in the Indian reserved lands! All of this confirms what the
President of FUNAI, General Ismarth de 0liveira, has said many ﬁlmes in
public, and vhich he said yet again to 24 Endlan represantatives of tribes
Trom all over Brazil, vho went to Brasilia to protest against the land
situation and the proposed alteration of the Indian Statute, on the
19th of December, to the effect that the demarcation of the land is not a
guarantee that it will not be invaded, and it is up %o the Indlan to,
defend his own land.

60/ Anna Presland, loc.cit., p. 36.
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’ "This ... assertion makes nonsense of the concept of State protection
" of ‘the Indien,-and points out the complete futility of the existence.of . -
- FUNAT, - T% encourages the Indians to desperate, hopeless. arnd wltimately
fruitless warfare in their own defence, against enormous odds. The few
victories there have been have not involved very significant interests.
In.the main, the Indian is zbsolutely powerless in the face of numerous,
ruthlessly greedy, and vexry well armad economic groups., If indeed this 1is
the attitude of FUMAT, it is illegal and wnconstitutional, for State
protection of the Indian, and his exclusive right to cccupy and expleit the
resources of his own traditional territory psrmanently are written into the
Brazilian Constitution." 61/ N ' B ’ .

22%, As explained earlier (see paragraphs 13-15 and 16%-164, above) in
New Zealand land may f21l intc one of three general cabegories:
mMaori customary land', other "Maori land” and "mon-Maori land".

224, As also explained above, a Maori can purchase, own and deal as freely with
non-Maori land as any other citizen. ‘& special system, however, regulates all
his dealings with laori land, and the déalinge cof non-Maoris who would wish to
acquire Maori land Bxcept in vegard to "daori land" there are mo denials of or
restrictions onvthé'righis of any ey Zealand citizens, Maori or non-Haori, %o
own. property individually or collectively. With regard to "Maori land', in this
century,: the Maori Land Court has been empowered to placeArestrictions‘on the
alienation of land where this was not in the interests 6f Haori ovners, and’ the
Court has often done so. 1% has been reporied that for many years it has been
the duty of the Maori Land Court %o sorutinize every sale or lease of Meori
land in order to ensure that the transaction is in the intersests of the owmers.
Any sale or lease of Maori 1and without confirmation of the Haori Dand Court is
illegal and void. This protective measure vas designed to prevent exploitation
of Maori land cvmers and to ensure that transactions affecting this land -
which is mostly multiple-~owned - are properly scrutinized. The law prevides
that the owners of pieces of Maori land with five or more OWneLs cammotb legglly
sell, mortgage or otherwise alienate it until the transaction has been approved
by the Maori Tand Court., Fart of the rationale of this system is that where a
piece of land is owmed DYy perhaps hundreds of people, the opportunity for groups
of oymers to be manipulated is a factor which doss not enter inte ordinary land
dealings, and must be guarded againsit. ‘

095, The Citizens' Association for Racial Equality states in this reggrd?
however, that "by this time the greater part of Maori land had already‘been
transferred to Zuropean owmership” (para. 164 above) .

61/ Ibid., p. 27
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C. Recognition of the suthorities within the indigencus communities which control
the distribution of -land among their memberg, and support .of such authorities

226. hs has been stated earlier im the present study, the forms of internal organi-
zation of indigenous communities are an important part of thc1r~cu1tural and legal
heritage. -They are: an éssential element for achieving. endurlng forms of cohesion
and solidariiy among the constituent parts of the communltles and are vital to the
maintenance of socio- culture1 tradlt%ons.

227. In the context of 1and tenure and htt ibution of the use .of land to groups,
families or individuals, such organization zffects the most fundamental elements of
the existence of indigenous communikties as such. The wisdom with which the traditions
and customs handed down from generation to gcnuratlon are put into operation in
changing circumstances 1s indispensable for the maintenance and . safegharding of: »he
pﬂtterns that shape the cultural heritage of such groups: an avolving system of ~
criterid - -that -has the required flexibility and adaptability to face any. situation.. .
Any arrangements must take that faet into account within the -framework of endogenous
processes of discussion and decision. No cuiside 1mposwtlon should 1ntervcne.

228, If new‘elements ars_to be incorporated, they have to bé apbraisgd nnd
interpreted by theAcommunity from within and adapted, shaped and adausted to be
useful and.construetive. External manipulation would only bring about bastardlzatlon
and impcsition, of alien methods which, in the lonb run, will prove to ‘be negative and
destructive. Land is Lhe most important element in bhe existence of any 1ndlgenouu
community as it constitutes its territorial base as wnll as an element ‘in “the :
productive processes Nhlcn ensure the community's survival and well- -being. "ﬁny
interference will have profound effects with unforseeable consequences. It bears
repeating that, when there is no proven valid alternative to indigenous vays, they-
should not be tampered w1th as nuth*ng r'oo will come from it.

22G. The information at the disposal of the Special Rapporteur in this regard shows
that no data are available for s;veral countries covered by the study. 62/

230. The coqntries on.which data are svailable fall into four Trcups..

231. First, the Norwngian Government has stated that "there are no authorltles Ulbnln
tha Lapp communltles which control the distribution of land.

232. The information available on certain countries simply makes reference to the -
fact that indigenous communities are recognized as "legal entities (as in Swaden)
or that they take part in local administration {as in Finland). o

253. Thus, the Finnish Government sbtated in 1974 that:
"The Lapp communities form part of the respective rural communes where the

Lapps, together with other populations, can participate in lccal -administration
through the Communal Councils and other bodiss,®

62/ Argentinz, Australia, Bangladesh, Burma, Canada, Denmark (Greenland),
Beuador, ELI Salvador, France (Guiana), Guabemala, Guyana, Honduras, India, Indonesia,
Japan, Lao Peopla's Damocratic Republic, Pakistan, Panamz, Paraguay, Peru,
Philippines, 3ri Lanka, Supinamz and Venezuesla.
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234.: Similarly, the Government of Sweden has stated that zccording to the 1971
Relndeer Breeding Act, the Lapp village is given special recognztlon as a legal
entity.

235. In a similiar manner, tﬁa Government of India reported in June 1983 that "In -
the north-east, village councils which control land have been stauutorlly recognized
in the Village Courts fech.”

236. Legislation in Bolivia states somewhabt more clear’y that indigenous communities
are compesed of peasant t?m11l°s whe are lnown as. orlglnawlo“" or Yagregades"-and
who own an area legally recognized as an "indigenous communicy" under tifles granted
by colonial op. repubiican governmenis or as a resiult of traditional occupation.

Such communities apre. self-gcverning as far as internal affairs“aré concerned
(Agrarian Refporm Ach, article 123 (c)). ' - Co :

237. In some countries it seewms that distribution of land within communities or
groups is goverued internally, bul there is an external anthority which has to
acquiesae .in cases of dispcaibion of land, either authorizing this action before-
hand: or approving it subsegugatliy. This may be an 1nﬂt:tute and the courts (as in
Chile) or a special courst (as in New &valand,.

238, In Coicmbia, the ccmmissions established'td'
indigenous communities \re sguardes ) urder the dz

e
the division settlement and preservation of [ores
nonitored by tne Inotitute (a“tJL“u 27). '

iivide the land belonging to
ree governing the Institute for
% Aareas are supervised and

239. With regard ic the "Lcognlz; 1 .of the governing bodies of indigenous
communities in matter: valzating 2o Lue division &f community’ lanc anong the menbers,
it bears repeating that, in 1973, the CGoverament of Chilé stated that "community
land is divided up among che various heads of hcuscheld znd legislation has merely
endorsed indigenous customs relacing Lo the divisicn of land among members of the
community. The law.also provides for the necessary safeguards to ensure compliance
with the wishes of the members of the community by limiting action by the law
couris to cases of dispufes among_ghem. "Fven in such cases, the Institute must,

in providing inrormaticn to the law courts; i rake account of any agreements, sales,
Zifts, exchanges and kinship thst may have occurred or that exist among the :
indigenous persons who ars pa;;lgs towthe Gispube®.

240. Decree-Law Ha. .2560 perm L5 1o uppos¢ cion 4o the division of lands, which may
be applied for by a single occupant, even if no® a Mapuché (see A/34/583,

para. 349{a}}. 1n practice, there has been no division in communities where the
ma jority displayed staunch opposition when officers of the Farming Development
Tnstituie (INDAP) came to take measurements for division. This has been the case
in a number of well-organized Mapuche communities. tHost of the communities,
hovever,. for Tack 01 information and ovrganization, did not oppose the division of
their lanc. : ol : -

241. A report recsived by the Special Rapporteur on the human rights situation in
Chile, bringe out the contradiction belween tne promises of the authorities, who
gave as sufanr:: that ithe only reservations that would be divided into. individual
plots wap e those where all the members agreed to submit a request to that
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effect, 63/
of dividing

the proce
(a) the of

and articie 10 of Decree-Law No. 2568, which provides that the process

the reservation’s lands shall be initiated by the Defending Counsel for
Tndigenous Farsons at the writien request of any accupant. 64/
raport received mentions the large~scale official or
the Mapuchzs that the division of theilr lands has many advantages for tham a
analvses toﬁ situstion as it appears in practice when the
of division combing
10131“ of the hgricultural

in addition, the
campaign to convince
and then
three parties involved in
afforts to that end. Tha thres partles are:
Development Institute (INDAP ?) who presant tha

opagands

request to the court, determine the ares of land to which it ﬁpp?w s, carry out the

sociowgconomic inquiry inte the families in the
scheme of division, propose the public bailiff {Ministro de Fe) (an
and the allccation of plots, instituti the public

requiraed by the law and convey the properby tiiles;
requast form, appear before th2 Judge snd recalve
they occupied in the community lands;

which
actions by approving them.

242 . The authcr of the
kind of relationshiz which is
taken of the lsck of
hand,
L

aubhor, INDAF officials

the emphasis on the zdvantages

accepting
wire for L&ncinﬂ} in exzhangs
submit a request for land divi

being a chapracteristic of the M

made ol tham.”

243, Thls is how the process of division is initiated. The
invited to appear before the judge by a notice pub
20 days must elapse =2fter publication,
was not respscted.

which thai time-limit
information about the area and
of division - can te consulted

study in guestion peints
interculiural communication batween thoe

and the INDAP officinis and the judges, on the other,
thinking is prefoundly different in the two cultures.

thoe divigion of their lands.

community, draw up the plan or

INDAF official)

announcements and notifications
(%) the Mapuchszs, who sign a

a property title for the plov

who validatss INDAR s

and (e) the judsge,

out that, in erder to understand the

the three parties, account must be
¥apuches, on the one

gince bhe way of

Iin practlpe, according te the

astablishad hetwesn

explain tha contant 4f the law supsrficially, putting
which the membsrs of the communities will gain by
Sometimes thay offer "gifts® {zinc, barbad

far the signing of a deocument in which the Mapuches
gicn or for short-term oredit. Respect for authority
=puches, they 4o not refuse to agres to the reque st

interssted parties are
rlished in the newspapers, Uy law,
but the atudy in cuastion mentions a case in

the brief - which containsz
about the plan and schema
members of &the communities,

In court,
and

55/
location of the lard

by the Mapuches, whe are

and they can raise objections. In practice, the bHapuches dc not always appear
before the cour:i and She judge merely notes thelr ahsence and declares the cuse

sebtlied. UWhen the Mapuchss de appear, no sccount is taken of their objections.

53/ 1hd8“ words were spoken by Genaral Pinochzt in the speech which he
deiivered =t Villarica on 22 March 1974, auring a cerensty nwla on the occasion of
the signature of Decres-Law Ho. 2560.

54/ 370 {a) above.

65/ The veport mentions case No. 16 tri=d by the Court at Ca e briefl
Was yrmsentba nn 18 N vember 1280 and the judgement sanctioning t 1€ %1V1g¢on is
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244 . kit the time of the second Day of Mapuche Cultural Centres, organized =2t Temuco
at the end of 1980, the activities of INDAP officials who encourage the division of
Mapuche lands were violently criticized. In a public statemant, the Mapuche leaders
of Panguipulli, Atanasio Huemdn and- Sixio Rain declared:

FINDAF officials take no 'adcount of the opinion of the majority of the
members of the communities, threaten to call in the armed forces o frighten
the Mapuches, subject the peasants to violent intimidation and spread false
runouws, for example, that anyone who does not accept the division will be

excluded from the community®. 66/

It appears from a “enorf drawn up at the request of Mgr. Sergio Contreras,
Bishop of Temuco, that 56 cases were submitted to the courts during the second half
of 1979, as against 182 during the same period in 1980, not including 'a large part
of Navember and thz whole of December. The figures sHow cléarly that Ygovernment
officials are unanimously and firmly resolved to apply DecreeuLau N, 2568'wiﬁh0ut
delasy Lo everv communitby w1thout excentlon“ e

245, The 1enders of the Federation of Mapuche Cultural Centres are also conczrned by
the subsequent stages of the division procsdure, which does not permit members of the
communities to objzct to the documents accompanying requests for division, a step for
which they are allowad only three days. Therse is also concern about the absence of
members of the communities from the court or during the appearance, because that-is
when injured parties could rzise objecticns. ‘The report says that "unfortunately
that secarcely ever happens in DraColce,-ulnce not alil the interested parties attend
the court session and the law dees not’ allov puonTn to obJect freelv”

246. Mr Mario Gurlhamntro, Praaident of the Cultural entrnu, added that "the courtis
attitude to objections by members of the communitiss is partiecularly serious! for '
example, in case MNo. 24 taken by the court ab Canste, 24 out of 26 members of the
community expressly oppesed during their court appearance the division planned by
INBAP 'since it was contrary t6 their interssts'. The court neverthaless confined
itselfl to finding that this opposition was not lezally admissidie and "ruled in
favour of the division without any other kind of proceedings®. §Zj

247, A representative of the Mapuche Cultural Centres affirmed that 253 Mapuche
communitics have already been divided up without the current owners of the individual
plots being fully aware of the consecuences of the division. Thet situation has _
caused disputes bstwezn members of the Mapuche families, who blamed one another for
their misfortunes and quarrelled over strips of land, something tnat never happened
before since ths Mapuches work as a community. Some quarrels between fathers, sons
and brothers have gone as far as murder. The represantative of the CulthnalACentres
zlzo poeintad out that ance the communal lands have been divided, a part'‘becomes’
State property, for example, the cemeteriss and the sacred land set asids for .
religious ceremonies. This is ainply a continuation of the plundering from which
the Manuches have suffersd thrcughout Chile’s history. The representative of the -
Culturzl Centires ex pl“lncu that what matters for hig pecple iz the land they poasess

€5/ Hov, Wo. 180, 31 December 1980-6 January 1981.

67/ El Mercurio, 31 March 1981.
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and that the Mapuches do not think like other Chileans. The Government now offers
goods to those who accept land division: some cows and a Western~style house
(rather than a traditional Mapuche one), but it makes them sign documents in which
they undertake to pay ever-increasing interest {(this inteprast is calculated in
"development units"). The Mapuches, who do have no business instinet and live in
a subsistence economy, will never be able to amass the sums necessary to pay this
interest, sco they will contract debts which could later cause them to lose their
lands.

248. In this connection, the report previously cited comments as follows:

"Sight should not be lost of the fact that the Mapuche peasant lives his

own cultural llfe, characterized primarily by a subsistence economy. It is

. obvious that monetary.concepts are alien to him and that consequently, since
‘he is unable to understand. that he will have to make a payment when the
cagtract matures, one of his mein problems will be permanent indebtedness,
vwhich will get worse in the near future. It is true that Decree-Law 2568,
article 26, prohibits the sale of plots for a period of 20 years, but this
situation may well be modified and enterprises may resort to seizure if
payments are not made.”

249. The word "Mapuche" means "man of the land" and thus bears witness to the
importance which land has for the Mapuches. At the time of the second Assembly of
the Cultural Centres, the Mapuches voiced their concern at the economic situation
they find themselves facing for want of land to cultivate. While their numbers
have tripled in a century (they now number 1 million), their arable lands have
shrunk. They added that the Araucanian (Mapuche)} psople "are not in a position to
compete with those who have encugh land and modern technology, and cannot flourish
in an economy based on free enterprise®. 53/

250. The witneas who talked to the Special Rapporteur said that he was deeply
concerned at the risk that the Mapuche people itselfi might disappear. He sald

that, follbwing division of the lend, some Mapuches had received barely 0.7 hectarea
as individual plots, and that these lay 80, 90 or 100 kilometres away from the

urban centres. Separated from the rest of the community, these indigenocus people
and their families will not be able to survive on the preduce of their land.

They will be forced to migrate to the urban centres to serve as cheap labour.

251, Another indigenous community also risks losing the land which it has occupied
for 150 years. This is the 93 families of the Huilichl community, 1living in the
¥oldad Incopulli reservation in the Quelldn district, 120 kilometres from the bown
of Castro. . According to the hsad of the community, Estanislac Chignay Raimapo,

who submitted documents in support of his statements, the reservation’s land covers
10,000 hectares and was part of the public domain in 1938. According to the
documents, each family had at its disposal 300 tc 500 hectares on which it grew
potatoes and wheat and raised livestock.

68/ Hoy, No. 180, 31 December 1980-6 January 1981,



B/CN.4/Sub. 2/1985/23./Ad.d 4
page 129

252. Sociedad Forestal Chiloe Limitada (Chiloe Forestry. Company), which bought this
land.- from the Stzte, recently =ppliead for legal recognition of its title and the
judge of the First Court of Castre recognized the company’s title as valid. At a
festival organized by ths present Government in which they tcook part, the indigenous
people addressed a lestbter to Fresident Pinochet asking him "to order the competent
aukbority to examine the . basis. for ths injustice whieh people are seeking to commit
“agednst our community®. The indigenous people met responsible officials of the.
Ministries of Agriculture and of Lands and Settlement and an offer was made to
grant them .one hectare per family.. Their comment -on that offer was that We cannot
do ﬂnvbthF wlth one hectare at ChllOt" 69/

253 Th; rcprbsenLatlve cf the H punhe Culturﬂi Centres who Lalked Lo the Speclalﬁ
Rapporteur.on-the human rights situation in Chile said that. tne commun;tles which
he represented were asking for recognition of their right to programms. their own .
develooment, taking their culture intc account. This attitude does not mean that
thev will not cbey the Chilean Government and respect the laws of .the majority; it
m2ans that they want those laws to recognize thelr existence as an indigenous peopile.
The Mapuches have their own system of working the land, which is a communal system,
and by living on their lands, they could develop without giving up their ethnic
characteristics or losing their cultural valuss. But when tied to a commercial
system in which they are forced to.get into debt to purchase goods, while being
denied the right to education and health either for lagk of schools an@fmedlcgl
care or, when these services exist, hecauss their cost is prohibitive, the Mapuches
. are put inko a position where thay w1ll not be able to survive as an ethnle. group
-and whﬂre, as individual 1z, they will he forced to amlg“Ate to meeb their needs.

254 .Thw -witness - al%n stataﬁ that, when the system of “GuﬁPVﬂtlQna was 1ntroduced
in 1884, the lands =2llotted to the Mapuches wers clcnrly less extensive than those
which they possessed pﬁev1aus7" amely, a total area of slightly under 500,000
hectares, of which only half remained today, the large landowners having gradually
approprizted the other half. Today, those landowners. would like to use the
Mapuche . lands for reafforsstation or to build hotels and other Loupist fac111tles,
for uhay are situated in beauvtiful regions of lakes and islands. According to the
witness, the law is designed to dispossess the Mapuche of his lands, which will be
devoted to MOHHY*mWAlnF activities by those who have the necessary sums for
1nvaatm;nt : : - -

255 Idmas simiiar vo thﬁat of -the witness have been advanced at various international
meetings. . AL the thirty-fourth session of the Sub-~Commission on Prevention of
Discrimination and Protection of Minorities, the representative of the International
Indian Treaty Council said: "After constant viclations of the rights of the

Mapuches, the Chilean Governmunthaa adopted a2 law under which their lands are

divided ‘into smdll, transferable plots, thus destroying the communal character of
tapuche society and even threatening its right to own those lands™. 70/

69! The Qitneéé poihted out that the cholarqhims avarded to Hapuche students,
which have been mentioned as government gifts to these-indigenous people, amount to
1,500 Chilean pesos per. year - riore.op: less the price of a pair of shoes.

70/ See E/CH.4/3ub.2/SR.905 - .
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256. The situation of the indigencus people in Chile, far from having improved since
previous reports, is continuing to deteriorate. In view of the vital importance
which land has for the indigenous population as the foundation and pillar of their
ethnic identity, it is to be feared that the Mapuches may find themselves
dispessessed of their property, either by being urged, or even forced, to divide it
up and adapt %o methoeds of work and ecconomic relationships which are alien to them,
or by being deprived of their lands by real estate operations which take account of
neither their presence nor their rights, which they have acquired by centuries-cld
occupation and by being the first and native cccupants of these territories.

257. The Wew Zealand Covermment states that recognition of the authorities within
the indigenous communities which centrel the distribution of land amonz their
members and support of such authorities "presuppose a state of affairs which does
not exist amongst the Maori pscple.  The gquestion of which area of family land is te
be cooupied by a particular member of the family is a matter for decision by all of
the owners who decide in each case what is to be done with the land. However, if
the owners decide to lzase or sell interests in family land to one of their number,
this is a transaction which requires confirmation by the Maori Land Court."

259. For example, the Sovernmeni of Costa Rica states that "no regulations have been
enacted in this regard", but it has taken 2 step in this direction in declaring that
"indigenous reservanions shall be administered by indigencus peoples within their
traditional or modern community structures", zlithough it stipuiates that this will
be done "subject to co-ordinztion by and consultation with CONAIY (article 5 of
Exscutive Decree 5904-.G).

260. The Special Rappcrteur repestedly requested information on what had been done
in this connection, bub he did not receive any additional information of any kind.

261. The Mexican Covernment states that:

iThe general asgenmblies of the communities, which are the highest local
authority, are empowered to conclude agreements on the way in which community
nroperty is te be used; the members of the indigenous communities themselves
thug decide on the procedures for land distribution {articles 22, 23% and 47
o’ the Agrarian Act)v,

262. The Government of the United States has reported that Y"Tribal Governmenis in
some cases assign reservaticn land to members eof the tribe, and this decision is
lef't to the tribal government.”

265, In Malaysia the Aboriginal Peoples Ordinance, secticn 4, provides that
"hboriginal headmen have the right to exercise their autherity in matters of
aboriginal custom and belief in aboriginzl communities and aboriginal ethnic groups."

264. In Brazil, the lezal situaticn is 2ven clearer. Article 2 of Act No. 5001
provides that ths Federal Sovernmenit, The states and the municipalities, as well as
the organs of the relevant indirect administrations, have within the limits of their
compstence, specific obiigations with regard to tie protection of indigenous
communities and the preservation of thaipr rights. Such obligations include that of
ensuring reaspect for the unity of indigenocus communities and for their culturzal
values and traditional customs as part of the precess of integrating Indians into
nationzl society (paragraph VI).
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265. Act No. 6001 also contains a more SDElelC provision relating. to land distribu-
tion, but it refers sofely to Inalan parks. Artlcle 28" thus: ‘states, inter alia,
that "the subdivision of’Iand 1n“ﬁhe Indian’ parks shall‘comply with the tribal
regime of property, usagés and. customy and TikeWwise with™ the national norms of

administration, which must be adapted’to the interésts of the native communities"
(paragraph. 3). .
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D. PrOV1sions to strengthen and Purther develop successful and : approprlate
- co-operative procedures appldied by the indigenous populations din., -~
© econhection with systems of production, supplyy -marketing.and. credlt
w1th respect to land use and other related, factors

266. The only defense that economically weak groups have in a market economy is to.
associate with a view to improving the production, supply, marketing of and demand
for essential commodities from the land. In this context, co-operative -
organization is very c¢lose to traditional methods and actually duplicates ancestral
organlzational patterns in certain areas. Traditionally indigenous peoples and
nations organized themselves in welfare communities with sophisticated economic
aystems where every member of soclety participated in the different sectors of
production and everyone received a fair portion of the product. Everyone had a
function to perform and performed it fully. No one received less nor took more than
he deserved, given the communal nature of production. In this over-all co-operation
for production and consumption there was a system that the present day indigenous
socleties zare revitalizing.

267. It is, then, natural for indigenous populations to adopt co-operative forms of
organization in all that they undertake. For these reasons, co-operativism and
co~operative association have always been very successful, provided that it is
co~operativism as they understand it, not alien or superimposed forms of "modern"
co~operativiasm that lead to penetration and rejection of indigenous ways.

268. Non-indigenous co-operative patterns have not been successful when imposed on
indigenous communities in place of their own co~operative patterns. Authentic
indigenous co-operative systems of production, supply, marketing and credit with
respect to land use and other related factors have been an ungualified success in
many cases and countries, They should be strengthened and assisted in their further
development.

269, This section is devoied to a discussion of the information available on
appropriate co-operative procedures.

270. No information was available on several countries in this regard. J1/

271, According to information furnished by the Norwegian Government there are no
provisions in Norway to strengthen and further develop successful and appropriate
co-operative procedures applied by the indigenous populations.

272. In some countries, 72/ there are no special provisions relating to indigenous
co-operatives. The provisgions on co-operatives do not, however, appear to rule out
indigenous co-operatives. In Ecuador, for example, article 46 of the Caonstitution
atipulates in general terms that Ecuador's economy is composed of four basic
sectors; paragraph 3 states that the community or self-managing sector is made up
of communal or similar co-operative undertakings whose property and management are

71/ Argentina, Australia, Bangladesh, Brazil, Burma, Canada, El Salvador,
France (Guiana), Guatemazla, Guyana, Honduras, Indonesia, Japan, Malaysia, Pakistan,
Panama, Paraguay, Peru, Philippines, Sri Lanka, Suriname and Venezuela.

72/ For example, in Bolivia, Ecuador and Paraguay.
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278.

279.

livelihood, irrespective of the ownership of land. In particular land owned
by the State can be used for this purpose. For the administration of thia
system those who are engaged in reindesr breeding in a certain region are
required to found particular associations which are collectively responsible
for possible damage caused by reindeers to private property as well as for a
fee to be paid to the State. Fowever, such an association may, for economic
reasons, be exempted from the obligation to pay the fee'.

The Government adds that:

"The same Reindeer Breeding Act lays down general rules in this field.
Their implementation is entrusted to the appropriate administrative
authorities. This Act is mainly applied to the vast areas in Lapland owned
hy the State. The restrictions concern the organization of reindeer-herding
units which shall, as far as possible, have natural boundaries. No reindeer
owner may participats in more than cne unit. Without the permission of the
unit, a reindeer owner may not participate in a unit outside his own commune.
The reindeer-herding units together form an association, the purpose of which
is to link the units, to develop reindeer breeding, to carry out experiments
and improvement of the reindeer stock, ete. The Act also contains detailed
provisions on precautionary measures te be taken by the reindeer-herding
units for prevention of damage, on the evaluation of damage brought about by
reindeer, and on the compsnsation of damage”.

On Maori co-operative procedures in New Zealand, the Citizens Association for

Racial Equality states that some Maori co-operative procedures have been utilized
in land developments, notably in the system of incorporations inspired largely by
Ngata.

280.

Maori incorporations have been described as follows by the Government:

"In recent years., the device of the 'Maori incorporation' has become a
very important method of managing tribal land, and this has become the
prineipal form of co-operative farm production for Maoris. The method of
establishment and of administration of such incorporations is provided in
the statute law. By a simple and inexpensive process, the owners of the
land may be incorporated by an order of the Maori lLand Court. A committee
of management is elected by the owners at an annual general meeting. This
committee appoints managers and staff to farm the land or to engage in other
business activities reiated to the land.

"This has proved to be a most satisfactory way of dealing with land
which has large numbers of owners, in circumstances where the owners are
mostly living elsewhere. Indeed several of the largest and wealthiest
farming enterprises in New Zealand are Maori incorporations.

"Capital for development and improvement of the assets of Maori
incorporations is available on favourable terms from a sum of’ money allocated
annually by the Government for this purpose and administered by the Maori
and Island Affairs Department, but incorporations are not restricted to this
source and may obtain capital elsewhere”.
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2Bl. In Chile, in his 1947 message, the President of the Republic submitted to the
National Parliameht a bill to set up an Indigenous Affairs Corporatlon whose
headquarters would be in the c1tv of Temuco and whose principal, functlons would be
to "develop, organlze monitor and promote indigenous agrlcultural and livestock
production™ and "to extend to the 1ndigenous populations, 1nd;genous communities

and the agricultural co-operatives formed by them the necessary credits for and means
of production®. In addition, ¥the Indian Court at Temuco has arranged for the

Land Credit Bank to open its doors to small Areucanlan farmers and has undertaken .to:
keep a aspecial’ reégister of the credlts allotted. In, 1940 the Araucanian Mational.
Congress urged the Government to establish a Development Corporation which would
extend long-term agricultural credit to the Indians at low rates of interest; it
also urged that a repreeentative of the Araucanlan Unlted Front should be:included
as adviser on the Beard of the TLand Bank The Act respecting small farmers!
co—operetives may be applled to reservation Indlans, but no co~operatives compriaing
Indians of this class have so far been estebllshed" 74/ .

282. In 1974, ‘the Goverpment repovted that- "Although 1oane by the State Bank to
indigenous persons increaséed substantially, they were not enough because the amounts
of money involved did not meet requirements in terms of: machinery, toolsy animals, '
fertilizers, seeds, etc,

These efforts requlred the adoption of rules and regulatlens to which the-
activities’ of the DASIN officials had to be adapted so.as to.ensurs some measure of
uniformlty equ;ty and Juetice in the granting of financial asgistance and
fellowshipe L

28%. The information prov1ded by the Government of Colombie makee the follow1ng
reference to a supervised credit system for the development of indigenous
agriculture, smalli-scale.industry and handicrafts:. "Tnrough-the establishment of
the funﬂ ror "the development of indigenous agriculture and the fund: for.the
development of indigenocus’ Small and medium-~scale. industry and handicrafts, - it has:
been possible to extend the credit service to the reglons where the 12 Indigenous
Affairs Commissions operate. :

The funds,_which have to date distributed about.3 million.pesos, are managed
by the Land’ Credit Bank under agreements concluded by the Ministry of the Interior
and the Bank In August the funds will be .increased by a further.2 million pesos.

Thls programme hes made it possmble to develop basic 1nduetr1ee in the indlgencus
econony, lncluding fishing in Guajlra, handlerafts in Vaupés, Amazonas and Arauca
and’ farmlng 1n ‘Cauca, Narino, Putumayo, Meta and Rlsarelda i : :

284. Accordlng to the Mexican Government the State hee endeavoured not only to
restore land. to peoples and communities and to confirm its ownership but has also
encouraged them to organize to make better use. of their resources, to obtain credits
and to market their products. The National Indigenous Institute has, in co-operation
with other Government agencies, worked to ensure that organizational procedures take
account of traditlonal indigencus forms of :co~operation and mutual eeszstance.-

zgf liL0,'op.eit.“ p.393.
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In general, various types of associations have been established, depending on
the kind of activity in question and the provisions of Mexican legislation. For
example, forest ejidos have set up ejidal forestry undertakings, which have, in
turn, formed unions; producers, such as coffee growers and others, have also set
up assoclatlons and mutual benef'it groups. o

Fishermen haVe established co-operativee, as have other 1nd1genous persons whon
have- acqulred means of transport; they have also received assistance; and advice.
from the Institute and other Government agencies.. _ - C oy

285 As indicated in paragranh 110 above, the Government of Cosha Rlca reperted
in 1979 that: "Co»ordlnatlon by and consultation with the Natlcnal Indlﬂenous
Affairs Commission are in their early stages and are deslgned to encourage. the
organization of communities and undertaklngs whlch will act as admlnlstrative and
governing bodies in each reservation. " To this end 14 OOmmunlty development
associations and one farming and multiservice co-operatlve have been set up in
1nd1genous areas and others are 1n the’ process of belng establlshed ",

286. The CGovernment of the United States has informed the Specxal Rapporteur that

'"Technlcal assistance is available to, Indian groups on the harvesting of
timber, establishment of 1ndustrlal and tourism onerations, and the leasing
" of indlgenous mineral resources, “Money to finance such operations is also
available up to the limit of a revolving Bureau of Indian Affairs credit fund
to finance Indian economic activities. In addition, money is available from
other federal government units such as the Department of Commerce and the .
Small Business Adminlstration " o
287. Regarding economic development efforts, legislative’ eftions relevant to land
and resources, federal involvement in land and resources, vater policy and fishing
dlsputes, an offlcial report contaens thie following 1nformation,‘['

"Economlc Development Efforts

"Many réservation lands are rlch in nﬁtuval'ﬂesources, which can be used v
by. the tribes Lo '1ift themselves out ‘of poverty. Some tribes are actlvely
pursuing economic self-réliance through the development of their oil, gas,
coal, uranium and other energy resources. Other tribes have not made final
declslons regarding development of their resources and stlll others have N
decided against development at® this time., ' If there is to be development, 1t
is a function of the Federal Government to assure that the best and most
economically and environmentally sound arrangements are made. In addltlon, _
the government is to provide technical and financial assistance to ensure

~that the tribal decisions will be based on an’ expert and experlenced '“
evaluateon of the technical and factual data. R

PREF IR
(RS

A"Help has~ been provided from the Vhite House or federal agencies when
tribes have- ‘requested it. 1In 1977, five fedéral dgencies gave the member-
tribes of the Council of Energy Resource Tribes more than two million
dollars for this endeavour., Two agencies, the Community Services et
Administration and the Administration for Native Amermcans, have ear-marked
their funding for a human needs assessment of the impact of energy development
on the affected Indian people. And, the Department of the Interior has an
ongoing responsiblility to assert the Indian interest in resource protection and
development of related policies.
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“Leglslatlan Actions

"During 19{7 and 1978, Congress passed about 50 Dllls which eVpressly
benefit tribes and individual Indians. The most hotly debated Indian issues
in the Congress during 1977 and 1978 were Indian water rights in the 3Southwest,
Indian fishing rights in the Yorthwest and Indian land rights in the East.
Despite controversy, the 95th Congress passsd mutual-consent agreements
achmevzng gattlement of a water rights case in Arirzona and the first of the
Fastern Indian land claims cases in Rhode Island. By an Act of July 1978,
the Ak~Chin Indian Community!s longstanding water claims were settled;
enabling the tribe to cantinue its profitable tribal a rlculture proérammeu,
thus davoiding yeaprs of econonic hardshap in litigation.

"Similarly, the Rhode Island Indian Claims Settlement Act of
September 1978, sponsored and vigorously supported by C3CE Cowmission -
Co-chairman Claiborne Pell, ratified a negotiated settlement of the case
brought by the Narragunsett Indians under the Indizn Yon-Intercourse Act
of 1790. The Act cleared title to acreage in the suanh authorizing federal
funds to rﬁimburse the $ribe for lands lost and Lo purchase lands. On
20 August 1979, the Administration and %he Cavuga Hation of New York.arrived
at a land claim settlement that will involve the establishment of a trust -
development fund for the tribe. The setitlement will soor be sént to Congress
for ratification.

NPederal Invelvemant in Land and Resources
"Trlbal Land ACQUl“lthﬂ Acto

fiRecognizing that the futures of Indian trloal ﬂovernments and Lribal-
economies are largely dependent on a- sufficient land base to support their
populations, it is a ccntinuing United States pOllCV to assist tribes with
land acquisitions anc land consclidation programines Duiring the years from
1975 to 1978, Congressional lesisiaticn has aLthOrized acquisition by tribsl-.
groups of about 400,000 additional acres of land, assisting some 30 tribes
to expand their land basen -

"Eastern'Lané Claims-

"The 1ssue of land ‘claims bPOUth 5y India Rok against states,
municipalities and przvata 1andowne"s in faderal courts in the eastern
United States has received natiornal attention. The claims are against
states, cities and 1nd1v1dud1s,'rath@r than awalnSL the Federal Government ;
they are based on the allegmulon that the Federal Covernment did not approve
transfer of these lands by Tﬂdi”na to non-Indians, which' is required by a
statute first enacted in 1790 as the Indian Trade and Intercourse Act.
Pollowing the ratification of a2 mubual consent agreement by the 95th Congress,
the first Indian land claims court settiement was reahced betwesn the state
of Rhode Island and the Harragansett tribe. In May of 1979, the state
returned 1,800 acres to the tribe. A similar aporoquh wlll facilitate the
settlement of the ﬂlglns of some 3,000 Indians comprising the Passamaquoddy
and Penobscot trlbes ifn Maine to a land in bhat ocafe.
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"low that the Narragansett/Rhode Ialand setilement is concluded {and
a major step toward regolution of the Maine case has been taken) other
Indian land claims may be examined in an annosphere conducive to fruitful
negot1at10n. ‘ ‘ : Con

“Water Policy

"Conflicts over water.rights in the Southwuut constitute some of the
most inténse disputes between the states ang Indians. -Many are the subqecu R
of ongoing. litigation in hoth state and federal court. For years; the qtates"
pursued ‘@ policy of homesteading on arid western lands, while the Federal ;.
Government was designing and conatructing water projects with little regard.
to the needs of Indian communities or to the potential negative impact such
projects could have on the zcological condition of reservation lands. The
United Statess Supreme Court acknowledged indian water rights early -in this
century in a:decision kncwn as ths Winters Docirine.

“In. his water policy message on 17 June 1978, President Carter annaunsed
a new water policy. Implementation of the policy is to be conducted in 'H
consultation with the Indian tribes. The Presidentizl dlrectlve calls Lqr '
negotiations whenever possibls Lo resclve cenfiicting water. clalmg.  Should
negotiations fail, litigation irn faderal, as cpposesd to sitate, coupts 13
favoured.

"Fishing Disputes

"Over the past five years, Indian fishing has been the subject of
serious public and political controversy. The Federal Government - despite
tremendous opposition.from ron-indian communities - has used its authority
to assért:the;full range of fishing rights resarved to the tribes when the‘,_
reservations:were created. The government also recognizes the need to.
protect the:resource. The government recognizes the right of thess rlbes
to’fizh for commercial, as well as for cerewonlal and subsistence purposes

"The United States Coverament has actively sought £o protect Indian’
fisheries from environmental degradation, from the potential negative
consequences of ron-Indian diversion of waterways for agricultural.and
industrial purposes, from excessive non-Indian commercial and sport
fishing, and from other dangers to the resource.  [For example, in thm
State of California, the government is adar8381np Lhese problems as 1L
attempts to put the Hoopa and Yurol trives’ shery resource in vood order
for their future use and self f-managemnent. As yet the United States. Has '
avoided going to court to determine the extent of the tribal flshery rlﬁht._,_
The California Depariment of HNatupral Resources is taking a similarly posmtlve
approach,. working with the federal agencies and the Indians to improve the
fish stock-and to 1ay a. basis for co-ordinated trlba“/state/fedoral management
of the resource in. thm xuxure.

“However,uwhén litigation cannot be avolided, the Federal Government
often assumes trustee responsibility for the defense of Indian treaty
rights in the courts. The Federal Cevernment's commitment to protect
Indian rights - even if ihis would mean confrontation with a state - is

xemplified by an emotionally charged fishing rights dispute in
Washington State.
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"In 1974, a landmark court decision (U.S. v. Washington) was announced,
affirming the treaty fishing rights of 19 Northwest Indian tribes. The
decision declared these tribes entitled to catch up to half the harvestable
fish and to participate jointly with the State of Washington in the .
management of theip flshery resources. . .State off1c1als. institutions, courts
and non-Indian fishers retusad Lo accept and abide by the decision and
court orders.

"Finally. in the middle of the 1977 fishing season, the federal courts,
at the recommendation of the Administration. were forced to take over
management of the fishery. Rising to the challenge in the face of massive
illegal fishing by non-Indians, strong public emotion and legal obstacles
in the State, the federal agencies pooled their resources to aid the federal
court in managing the fishery. On 2 July 1979, the Supreme Court ruled that
Indian tribes in the Northwest are entitled by treaty to halve the harvestable
cateh, warning State authorities to comply.” 75/ :

75/ Report prepared by the United States Commission on the Conference on
Securlity and Co-operation in Eurogg'for the European Review Conference in
Madrid (November 1980), pp. 159-162.




E/CN:4/%ub.2/1985/21/add. 4
page 140

E. Special measures to protect indigencus land and its resources

L. Special measures fo prevent and combat harmful praciices with respect to
ineral or other resources of the subsoil of land belonging o indigenous.
BEeISONS, ZTouUps Or cbmmunitlesc goplied at the time when such rescurces

are digescvered or thereafter

288, Land has been the single possession of the indigenous populations that
non~-indigenous people have mogt coveted and manoceuvred %o control. This happened
in the past not only because %hey need land on which to settle bub also because it
was usefal  to Gevelop agricvltural or cattle raising activiiies, wvhich, at the time
of conquest or:oeutlnmpnu, were the most important activifies. Soon thereafter”
another eonsideraticn was added, that of the mineral denmosits contained in the soil
and aubSOil of indigenous lands. This new consideration becale as .0r more
lmporuant than the others, in some areas, leading %o friction and ultimately armed
conflict with the ensuing defeat of the indigerous population.  Indigenous
communities were sysiematically pushed or brought by forece to other lands which the
non-indigenous sectors did not consider dssirsbls for one reason or another.

289. Later, other minerals and cil gave rise %o a new wave of ousting and
digpossession.  The aress to which the indigenous populations were pushed this time
were poorsr and unproductive, as all attractive and productive land had been grabbed
from them already in many areas. L% present yed another wave of land grabbing has
baen unleashed on indigenous communities, with the use of excessive force and abuse.
New minerals and other substences have heen found to exist on and in indigencus
lands, which not long previcusly leooked wmattractive and were not as productive as
others, precissly in part because of what lay underneath then.

290, Radiocactive materials have been extracted from indigenous land while the
indigenous population was still 11v1ng there. Atomic testing has been carried out
on indigenous land or in indigenous areas over the protesisz and complaints of
indigenous peoples, who fasl that his time they have nowhere to go and that they
must stay where they are, on their lands, and who demand wespect for the ecological
balance and healthy enviromment they had hefore mercury poisened their rivers and
radioactive uranium wasts was dumped on their land, ceusing disease and sterility.

291. &% the International HGO Conference on Indigenous Peoples and the Land, held
at the Palais des Nations, Gensva, from 15 4o 18 September 19581, Commission ITX
locked into the quesiion of "Pransnational corporations and their effect on the
resources and the land of the indigenous peopies?, Among cother things this
Cormission found that today, the transnational corporations of the world are using
government, military and parliamentary procedures as their enforcement Hroops.
Fumerous studies have docoumented the merger of major raw material, extraction,
refinement, and production companies with financial instituiions to form "parent
companies" wvhich have subsidiariss in numerous couniries and industries throughout
the woxrld. The world is now entering an sra where "parsnt stmpanies" are sating
their "ehildren' to fomm the most powerful monovelies the world has ever known. - -
The transnational corporation companies have created a "global supemmarket' and
"clubs", Witk their interlocking dirsctorates, these clubs plan the strueiure and
dirsction of the global economy, zet as advisers to goverrmment, and determine the
destiny of millions of people throughout the world.

292. On mining; forest exploitation, hydro~glectric and other projecis, the Commission
stated: Past and present mining projscts have destroyed the land and pecple of

many areas. For sxample in Canada the government has given permits to
fransrationsl mining companies to dump toxic wastes into the river systems from

which the Haida, %the Nishka and other indigenous paoples of the North West Cozst
obtain their iivelihood.
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The theft and wanton exploitation of gold rescurces of ths lakota in
North America, the Ibaloi of the Philippines and other equates indigenous death
with %heir wealth. The Cero Colorado project and the Guaymi of Panems are similar
cages affecting the Maori of New Zealand and Aboriginal Australians.

A wniversal side effect of snergy development is cancer and relzted diseases.

Indigenous peoples! lands are seized from the fraditicnal owmers to de pud
into the service of transnaticnal corporations. Truit companies, particularly
United Branch, were named for seizing and holding, by force and political
manipulation, lands in Nicaragua, Panama ani the Philippines. Del Monte and
Castle Cooke have grabbed vast tracts of fertile lands from which they preserve
and export the fruits leaving poverty and hunger behind.

Tribal peoples are Tc agri-business operations less than catile, In Paraguay,
Brazil, Colombia, Psru, fustraliaz, Ecuader and Belivia indigenous pecples have baen
denied access to lands in order to make way for catile ranching.

Logging companies are devasitating the enviromment of forest-dwelling peoples
and damaging the world enviromment. Forest losses of 170,000 hectarss a year in
the Philippines are seen. Past losses of valuable wood from Nicaraguan forests
looted by English and Dutch companies are only now beginning Hc be resfored under
the new government. TForest lands of indigenous peoples in the Philippines, Brazil,
United States, Canada, Bcuador, Peru, Colcwmbia and other countries are laoted by
transnationals with the co-operation of govermments who sall these resources wid
total disregard for the rights and needs of indigenous owners.

Vast amounts of ceal, oil, uranium, netural gas, undeveloped hydro and
geothermal potential, as well as other energy resources, exist on +the lands of
indigenous peovles. In the aceelerated exploitation of these resources by
transnational corporations the commission found the following cases particularly
alarmings:

- TUranium exploitation in Dene, Lakota, Anishnabe, Saskatchewan Metis and
¥on-Status Indians, Dine, Pusblo, Hamibia and Australian Aboriginal ancestral
lands; : :

~ Coal strip-mining on Australian Abvoriginal, Dine, Crow, Northern Cheyenne
and Azanian Native lands; : o

- 0il exiraction in the Horth Sea, the North Slope of 4laska, Guatemala, Mexico,
kmazon Basin of South Africa and hustralia, affecting indigenous people from
the Islands and FNorth Amevicas

~ Hyfro-electric power and dams which will drown native homelands in Cherokse .
and James Bay COree country in Horth America. Guayami in Panama, Kalinga
Bontoc in the Philippines, Semi lands in Scandinavia, fAkawaio in
(nyana, Xaingerg ard Guersani in Scuthern 3razil, Parakana and Waimiri~Atroari
in Frrihern Brazil. C

The companies involved in these projects include among others Rio Tinto Zinc,
Union Carbide, Kerr-Mclee, Bxxon, Peabody Coal and Amax.

These companies have made indigenous lands unfit for human habitation.
They have destroyed the enviromment, polluted the water and air, brought disease
to Indian people, and invaded the sacred space and landscape on which indigenous -
culture and reiigion dewend. ™ the wake of these projects, non-Indian boomtowns
have sprung up bringing with them prostitution, crime and zlcolwolien.
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295, The responsibility of {financial institutions is assessed azs follows:
International financizl institutions play = ceniral role in backing the operations
of transnational corporations on lands of indigenous peoples. These projects
include the financing of mining, foresiry and hydro-electric schemes. These
so-called "development" projects are implemented through huge infusions of capital
by financial institutions which are interesited in obtaining gigantic returns.

The actual control of many regiomal resource schemes, such as Northern Frontier
Development in Canada and the Amazon Development project in South America is in
the hands of these finencial institutions with their immense power.

In the Philippines; the ambitious energy programme to build 40 major hydro-
electric dams wm tribal lands was advised and financed by the World Bank, fLsian
Development Bank and +the United States Agency for Imiernational Development. In
Bolivia, the World Bank and Buropean banks are funding so-called "integrated
projects” and in Panama, the World Bank is providing funds for mining and hydro-
electric projecis. ' ' :

These projechs far from supporting the "poorest of the poor" are actually
supportive of transnational corporations, international conitractors and the local
elite. The indizenous peoples always end up as the most impoverished. 76/

294. On the impact of the muclear arms build-up on the land énd life of indigenous
peoples, the Conference:

(a) Considered:

"the present reckless nuclear arms race to be one of the most orucial and
relevant issues of our Hime. 4ifter a2 careful analysis and examination of
the critically sffected situations around the world, the Commission dealing
with that topic was even more persuaded that ultimately, the struggle of the
indigenous peoples for disarmament, land rights and self-determination
contributes to the welfare not only of the indigenocus pecoples themselves but
also for %he whole human family. By the same token the Commissicn underlined
that all worlid-wide efforts against the nuclear arms build-up will benefit
the struggles.of the indigenous movements. Ag an example of this
interrelationship it was pointed out that the prometion for the right o
self-determination and land rights of indigenous peoples would involve
struggles against nuclear development and the operations of the transnational
corporations.”

{b) =2nd stated that:

"The proposal for a nuclear free zone in hoth the Pacific Ocean and the
Indian Ocean cannot be achieved withoud the elimination of nuclear testing,
weapons delivery systens, passage of nuclear warships and submarines,
transport and dumping of nuclear waste, establishment of military bases and
communication systems, and the militarization of societies.

* e s

"The self-defermination of a1l indigenous pecples is a prersquisite for
the successful struggle .for disarmement and ig necessary in crder for them
to control their own land rescurces.

[6/ Report of the Conference, Geneva, 198L.
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"There has not been nor ever will be adequate compensation for the land
taken by govermments and transnational corporations as weapons storage
facilities, and this illegal usurpation of indigenous land has among other
things led to the dsath and displacement of indigencus populations.

"There is a serious lack of legal protection and of legal recourse
whether national or international, for indigenous peoples.against miclear
development and the disposal of nuclear waste. This raises fundamental
questions regarding the ethical basis upon which legislations are enacted.”

295. There is no information in this regard in connection with several countries. 77/

296, In general there is litile or no discussion of the de facto situation in.the
data available on several countries which state that the same general rules apply in
these matiters to indigencus and non—lndlrenovs lands as w2ll as the resources that
nay be found to exist fhere. : '

297. The informaficn available oh Australia does, however, contain some insights
into the de facto situation when it llsﬂus%ms gssentially legal texts and their
effects. :

In the top end of the Northern Territory and in the Kitberley reginn of
Western fustralia, Aboriginal communities are living in fear of the impact the
massive mining developments will have on their 1ifs styles, their freedom, their
culture, and their land and sacred sites.

In Arnhem Land, one cld Aboriginal man told the team “All the mining company
can see is money; money means nothing 4o me., Money is. white man's businesas'.
Te which an elderly fboriginal woman added, '"We don't have Govermment to proiect
our land. Wiy is the Government pushing us? Ve want our land %o stay as it is',

The Aborigines of Armhem Land are powerless 1o stop the destruction and
exploitation of their land.  Vhen the Aborigines have used legal means to prevent
or limit the encroachment of mining companies onto their land, the Government has
resorted to changing the law. \

Fxamples of retrospective legislation to thwart efforts by Aborigines to use
legal processes io achisve justice were given by the people of Denpelli. The
Oenpelli people tock two actions in the courts: (i) an injunction %o stop the
commencement of mining at Ranger because not all Aboriginal elders were in agreement
with mining proceedings, and (ii) an injunciion to prevent a nining company from
using a particular road which ran close to an Aboriginal settlement.

In response, the Federal Government amended Section 23 {iii) of the Land Rights
Act enabling Lend Councils 4o sign mining agrzements on behalf of local Aboriginal
commmities without first gaining consent from all the local Aboriginal communities.

71/ irgentina, Ausiralia, Banfqadmsh 11¢1a, Bumma, Colombia, hnuador,
Bl Salvador, France (Gulana). Guatemala, Guyan Honduras, Tndonesia, Japan,
Malaysia, Pakistan, Panama, Paraguay, Peru, Ph_llppiness Sri Lanksz, Suriname and
Veneszuela.
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As an Aborigine explained: 'When things get difficudt for governmmn* they simply
bring in a new law" and in the case of ths agreement ‘o mine at Narbarlek, the
government introduced a nsw law and made it retrospective o prevent ths Aoorigines
from %aking legal aciion.

It is thus not surprising to hear an Aborigine ssy that "law is white man's
method of manipulation'.

Aborigines in Arnhem Land are deeply concerned about the expiration of the
freeze in June this yesar on the granting of mining sxploration licences in
Arnhem Land.

The Aboriginss fear a new influx of mining exploration companies will further
erode their land rights and add to ths pressure on theilr sccially fragile
communities, still recovering from the inwvasicn of the pastoralisis.

In the uraniuwm province of the Worthern Territory. the team was told that
15 Aborigines have died since mining development cormienced as z result of excessive
alcohel drinking and other stress related prcoblems.

VWhilst promises have been nade by the N.T. Governmen® to exert control over
the activities of miners and their families in the uranium province and other
mining areas of the N.T., the Aborigines rsporited +hat already vhites are traversing
gacred sites and other areas of imporiance to them, Unless mining is to mean the
gradual destruction of Aboriginal culture and people, the N.T. Government rmst
ensure that whites living in Aboriginal areas do not traverse Aboriginal land
without necessary persits.

In a report on the sceial impact of uranium mining on Aborigines in the
Nothern Territory to the Minister for Lboriginal Affairs in September, 1979, the
Australian Institute for Aboriginal Studies (AIAS) identified the following matters
of concern: '

-  that lack of information, inadequate comrmunication and misinformation hed
led to some serious misapprshensions in the minds of Aberiginal commmities;

~ that there wag considerable disquist among people in the proximity of
Oenpelli/ﬁabarlek on the question of roads and their use;

~ 4%hat thers was a serious lack of structures 4o enable Aborigines to handle
money arising from the Ranger and Queensland Mines Lid. agreements;

- that there wes little action on Aboriginal employment znd training in mining
operations.

& subsequent repori from ATAS in March 1980 recommended that "no new developments
should proceed in the Alligator Rivers region until the Aboriginal people of the
region have had time fo adjust to the enormons innovations to which they have
recently been subjected - and of which mining is but cns'.

Yet whilst consecutive reporis from ATAS indicate Aboriginal concern about
developments in the region, there is no indication that either the Federal Coverﬂment
or the N.T. Assebly have taken any action to address these problems.
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the Kimberley region of Western Australia, mining development is becoming
a dirzct confrointation between the growth economy and the human rights of the people.
The West Australian Government in its actions in support of or on behalf of the
mining companies is showing a callous disregard for the people.  Community
develcpment programmes for Lborigines are apparsently being stoppad in order fo
prevent any hindrance to mining development.

The mining developments in W.&, should venefit primarily the people on whose
land it is cceourring and who ars being a -ffactmd'bv-+hm developments and secondly,
benefit the people of Australia.- The high lave of faredgninvesimsnt in
Australian mining ventures means that such &evelopﬂcnus are.not only failing to
henefiit the ALvorigines but .alse failing 4o benefit the'ﬂustraliaﬂ people.n

el (D

The State Govermment in Western &ustralia has not rcquwrea any snvironmental
C

impact study examining the effects on the i4boriginal people of the area of any
proposed resource development. Greater congideration rmst be given to the people
who will be nr_uarll“ Tfaﬁ ted hy the mining developwents i.e. the Aboriginal

PGOI}}- : LT ' N

”He West Aust“alvan Govermment to date has not ensured that royalulea fiow T
Aboriginal people for mining on or damage to their traditional or sacred land br
their sacred sites. e affirm that Aborigines have a right to such royaliies and’
that these royaltiss could provide the econcmic base for the commiities that they
lost when dispossessed of the land.  The failure of the West Australian Covarnmen%:
to pay due concern Ho the rights cof dborigines led to the conflich bedween the’
United States based corporation AMAX and the Aborigines of IHoonkanbzh station in
1950. - In such situations of conflict, the role of the. Kimberley Land Council is
invaiuable and the West hustralian Govermment would be well advised to adequately
fund +he Kimberley Land Council Ho ensure thet Aboriginal concerns are adequately
taken into account and that such conflicis as ihat at Woonkanbzh do not arise in
the futurs.

It is in +the intsresstz of the Aborigines; the Government (who wants to-see' '
development proceed) and the mining companie s (for whom delays mean money SRR
snsure that there are sdefuate and efficient p*Oﬂedures for Aboriginal communitiss
likely %o be affedted by mining o voise their cpinion and' to have it heard fairly
and seriously in’g genuine process of negotiation, The role of the Land Councils
in 4he Horthern Tewritory have assisted ihis process and there is much 4o commend
the Wasi Australisn Government ensuring s similar role for Land Counecils in
Yestesrn Australiz. . o St
These arguients regarding the role of Aboriginal Lend Gouncils in Westemrn
fustralia apply egually validly for Quesnsland, vhere the Goverrment sees the
sotivities of the Tand Councils as a hindrence rather than’a help. Igarmeh’ as
the Land Councils present s democratieally representedive view of a large number
of Aboriginal communities in the ares they cover, their effective operaticn is an
appropriate means of ensuring that Aboriginal views are taken into account in the
negotiation procass. 13/ L RN Co

e, e, s —————— i

i)

78/ 4dler and others, gp.cit., pp. 22-23,
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298. The Government of Chile states:

"Measures tc prevent and combat harmful practices with regard to the
exercise of mining rights and the exploitation of the mineral or othsar’
resources of the subsoil of land bhelonging to indigsnous persons or
communities are provided for in article 90 of the Mining Code.

This article states that, in order to have right of way and other rights
to use surface land, compensation must first be paid for any damage which may be
caused either directly or indirectly to the owners of such land oxr to any other
persons, This provision i1z enforced throuvghout the territory of Chile and, if
indigenous lands or landes owned by indigenous persons are used for mining,
those indigenous persons must be compensated in accordance with that provision,
provided that they own their land and hold titles to it and that it is -
registerad in their name in the Indigsnous Property Register kept by the
General Archives for Indigencus Affairs.”

299. Referring to the above-mentioned legal regime, the Government reported in
1975 that regulations governing the procedure for obtaining such compensation are
contained in Indigenous Act No. 17,729. Ariicle 53 of that Aci provides that
matters arising out of the administration, exploitation, use and possession of
indigenous lands and acts and contracts which relate to or affect such matters and
to which indigenous persons are parties or in which indigenous interests are
involved shall be settled by the departmental court of sole instance in the
department where the land is situated.

This provision states that the court shall request the Indigenous Development
Institute fto prepare a repori containing all the necessary background information
to settle the dispute. After surveying the land and determining what damage may
be caused, the Institute shall then set the amount of compensation to be paid to
the indigenous persons. As has been said, such compensation must be paid prior
to mining operations or to the establishment of righis to the surface land in
question. :

Subsequently, in the exercise of those rights to which the mine owmer is entitled.
any problem or dispute which he may have with the owners or occupiers of the surface
areas of Indigenous land must in all cases be settled by the law courts following
the submission of a report by the Indigenous Development Institute.

300. Since the present Chilean Covernment has enacted so much new legislation,
the Special Rapporteur has no information on the current regulations on the subjeci.

301. The Government of Mexico states that there are no special measures for
indigenous personsg or communities and that, consequently, the following general
Tules are applicable:

"Article 27 of the Constitution provides that the Nation has direct
ownership of all the natural resources of the continental shelf and insular sils
of 211 minerals or subsiances which, in veins lodes masses or beds, constitute
deposits the mature of which may be distinet from the components of the soil.™

The Government also states that, in such cases, "the ownership of the Mexican
nation may not be alienated or prescribed; individuals or companies constituted in
conformity with Mexican law may not undertake the exploitation, use or development
of the resources in guestion except under concessions granted by the Federal Executive
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in accordance wiih the rules and conditions established By law. One _
important rule established by the enabling law on mining relating to article 27
of the Constitutior is that the submission of a reguest for a prospecting ) '

concession on unoccupied land will be given preference ove:‘sﬁbsequent7requests”;

302,

30%.

The Swedish Government haé stated:

"Exploitation of mineral or other resouxrces is subject to the conditions -
1laid down in the 1974 Mining Act, the 1886 Act on coal deposits, etc. These
Acts provide for compensation to be paid to land-owners, whose interests are
affected as a result of the exploitation of "&uen patural resources. Therd is
no special legislation applicable to the lapps only."

bLocording to a writér, the construction of power stations on Lapp land has

caugsed harm:

304.

305.

507

"High on the list of grievances have been the many hydroeleciric poven
stations that have been built in northern Sweden 'on Lapp land' ... The
dams created huge lakes which inundated valleys rich in grass and lichen,
the reindeer’s principal source of food. The First Judge who ruled on the
dam building didn't consider the lapps at all ..." 79/ . T

The Zew Zealand Government states: g

 "Upder New Zealand law all gold, silver, ecoal, uwranium or pétiolguﬁffound
on or under any land in New Zealand, whether Maori or otherwise, iz the
property of the State, but the cwners of land have a stetutory right to =
compensation for injuriocus effects to the land caused by mining of such
minerals. 1In the case of other minerals, mining can only be carried oubt’
with the agreement of the cwners. The Mining Act 1971 cmpowers the Minister
of Mines to lay down conditions under which the mining of minerals may take
place. He may impose restrictions on the amount and type of damage that may
he. done to the surface of the land and he has the power to fix the rate of
royalties to be paid by the miner fo the cmers of the land. The Minister
may also review the rate of royalty at ten yearly intexrvals in the event of
long-term mining being undertaken. The Mining Act also provides that any
agreement by the cwners of Maori land %o the mining of their property shall

be deemed to be an alienation requiring confirmation by the Maori land Court,"
The Citizens' Association for Racial Bguality states:

"Maori rights to minerals and other sub-soil wesources are on a par

with Buropean rights."

On preveﬁtibﬁ of harm to %the natural envivonment of the Lapps, the Goverrment
of Finland states: o '

. "Certain measures, such as the construction of hydraelectric power stations,
logging and lumbering, as well as growing fourism have turned out to be harmful
to the natural envivonment of the Lapps in view of thelr traditional means of
1ivelihood. This harm has been compensated to some extent by certain
administrative measures and grants.”

'As an example of special measures, mention may be made of Act Ho. 556 of

13 December 1963 on the settling of +those who have surrendered their landed property
because of the regulation of the Kemijcki basin. According to this Act, any person
who by voluntary agreement has surrendered landed property to the owner of a pover
plant in orcder to enable the use of the water power of the Kemijoki basin or the

L]

79 Daward Mace, loc.oit., Da.il.
g o il

FA
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regulation of the said basin or other construction for that purpose mey be granted,
in compensation, other landed property or credit and other benefits in accordance
with the legislation concerning the use of land, even if such a person would not
otherwise fulfil the requirements laid down by this legiszlation. If the person is
engaged in reindeer breeding, a so-called dwelling farm may be established for him
provided thet he is able o make his living primarily through the yield of such
farm and reindeer breeding.

There are no statistics indicating how many of those who have benefited by
this and other administrative arrangements belon g to the Lapp populations.

308. Regarding the situation in Greenland, the Government of Denmark has furnished
information on proposed legal measures which hgyg subseguently been adopted.

309, The report of the Commission on Hume Rule in Greenland siated, in commectior 7
with rights to mineral resources and their exploivaiion:

"The Home Rule Sysiem recommended by the Commission also comprises
1eglslatlon on mineral resources, sunlight, air, water, etc., as the
Commission, in accordance with the desire expressed by the all-Creenlavdic |
Commititee, has submitted a proposal for revised legislation within this
field. In its work in this latter respect, the Commission has recognized o
that the resident population of Greenland has certain fundamental rights whem -
it comes to such natural resources, resulting especially in the formulation of
certain moral political demands, which should be respected in the wording of
the legislation on mineral resocurces, etc. The Comnission has, moreover,
applied the principle that in the wording of legislation on mineral resources,
etc., as well as of the Home Rule Act, due respect must be pald to national
unity and thus also to the interests of the whole nation.

. "In its recommendation for legislation on mineral resources, etc., the
Commission has applied the principle of equality, in accordance with which
Greenland and Denmark shall have equal rights when it comes to laying down
the lines for the dave10pman% policy and for adopiion of important concrete
resolutions”. 80/

310. The Danish Govermment provided further information in 1981, stating that:

"Through the passing of the Mineral Raw Materials in Greenland Act,

No. 585 of November 29, 1978, which came into force on July 1, 1979, a joint -
decision-making competence was established for the Central Authorltles and
the Home Rule Administration concerning the essential dispositions relating
te mineral raw materials, see seciion 2 of the Act, whereby the Minister for
Greenland can only commence any initial search, and any exploraticn and
exploitation of mineral raw materials in Greenland, or grant permission for
initial search for and concessions with exclusive rights of exploration and
gxploitation of sueh raw materials subject to an agreement to such effect

. having been made between the Government and the Home Rule Administration,

80/ See also Editorial Note, IUGIL leyslebber, Ho. 22, Copenhagen, June 1979
pp.8, 9, and 10,
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Prior to such agreement being made, any member of the lLandsstyre may demand
that the mattsr be referrsd to the Landsting {Parliament), which may decide
that thé Landsstyre shall not cooperate in regard to the conclusion of an
agreement of the tenor concerned.

"The establis shment of & joini decision-making competence thus implies
that an agreement will have to be made between the Government and the Home
Rule Administraiion in each gpecific case, and it thus implies, in turn, a
right of veto on the part of the Goverrnmeéent and of the Home Hule Administration,
respectively. in regard to such decisions,

"In the Mlpmra1 Raw Materials Act it iz provided moreover, in section 3,
that a joint Danish~Greenlandic board shall be nominated, entitled:
'Faellesradet vedrdrende minerdlske rdstoffer i Grdnland' (The Joint
Board of Mineral Rew Materials :n Greenland). This Joint Board is
entrusted with the supervision of developments in fthe field of raw
materials in Cxaonland, and 1t shall have a complete insight into the
matters dealt with by 'Rastofforvaliningen for Grgnland’ (The Greenland Raw
Materials hdmlnlstraflon), which is a Separate administration established
by the Minister for Greenland as of 1 July 1979, which is entrusted wit
the central, practical administration of the decisions made by the Govermnment
and the Home Rule Administration within the scope of the joint decision-making
competence, The Minister for Greenland is the top responsible Head of the
Raw Materials Adnlnlstrctlonn

"The Joint Board is moreover entitled to submit recommendations in
regard to the Govermment's and the Landsting's exercise of the joint
. decisicn~making competence, Irrespective of the mammer in which such
recommendations are submitted, they are based on full insight into prior e
2s well as pending applications and plans which are being dealt with by the
Raw Materials Administration, and on equal access To such expert knowledge
as is available to the Ray Materials Admmnl tration.

"The Joint Board consists of a Chairman and 6-10 other members. The
Chairman is nominated for a term of 4 years, upon joint recommendation by the
Government and the Home Rule Administration, the two vparties moreover appoint
one half of the board members each, for their respective terms of office,

The President of the Creenland Iandsting is currently Chairman of the Joint
Board, and in 2ddition there are 10 ordinary members. The Joint Board, since
its nominatlon in the summer of 1979, has held 3 meetings: 2 in Greenland
and 1 in Denmark; efforts ate made to hold the meetings in Greenland and in
Denmarlk alternately.

"On the basis of the short period of time thai has elapsed since the -
establishment of the Ravw Materials Administration, in 1979, it is not possible
to state deflnltely the extent to which it can be assumed to have satisfied
the intenticns and proposals of the Home Rule Lomm1581on, which resulbted in
a new raw materials arrangement for Greenland. The Joint Board of Mineral
Raw Materials in Greenland, which in many respects must be considered the
most essential innovation of the raw materials arrangement, apparently
functions in accordance with the political basis for the raw materials

Lon

arrangement .

311. In Brazil *herm are special rules governing mineral extraction in anélgeﬁous
lands. There is also information on thé de jure and the de facto situation from.
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governmental urd rnon-goveromental sources. As regards special measures to prevent
and control harmiui Lr(ch;?ac with respect to the mineral or other resources, of.
the subscil of lond Lelopnging to indigenous persons, groups or communibiesy

Let No. 6001 PLOVlQe

Art, A4 Burfacs wealth in the native aresas can only be exploived by
the forest-dwellevs, who have the exclusive right to practice placer mining,

< ipamming 2nd sexeening for nuggetis, precicus and semiprecious stones in the

312,
made

513,

Newsletter of too dmamin

AR AN

areasin guestion.

"Art. 4%. Eoploitation of subsoil wealth in the areas belonging to the
Indians, or o the Comain of the Union, but in the possession of Indian
communltleo, shall Ye =ifected in the terms of the 1eg131atlon in force,_

with due rbuervadion of the provisiocns of this ILaw.

i, The Ministry of the Interior, throusgh the competent agency of
assistance to the Indians, shall represent the interests of the Union, as
owner of the noil, but the share in the results of exploitation, indemnities
and royalties for the cecupation of the land, shall revert to the beneflt aof
the Indians zad constitute a souvce of native 1ncome.

. In ouder o safeguard‘%he interests of the Indian BEstate and the
well-being of the Torest dwellers, the grant of suthorization to third parties
for prospeciing or mining on tribal possessions shall be subject $o prior
mwderstandings with the Indian assigtance agency."

Provisicn for Goverrment participation in the exploitation of the sub9011 ig
in section ITT, zpeticle 20, parvagraph 1 (£) of Act Ho. 6001, which states that:

"excepticnally end for any of the motives hereinafter enumerated the Union
can intervens. {f Ihame da no alhemmative solution, in a native area ... to
J_

work valuable soil dsnosits of oubstanding interest for mational security
ant developmenu

Concerning thic section, an author writes:

»

“"Section I[TI departs twom the neretofore prevailing Indian law of Brazil
inseveral crocial aspa “ts, WAth are frought with extreme danger to the
culburat intagrity and physical survival of the indigenous populations of
the country. It ... vests all cwnership and sub-soil mineral rights in such
lands in tho natiosal government. It then states five legal grounds for
removal of indigenows pepulations from thelr native lands by the national
govermmsnt, by fored of necessary ... Following so closely upon the
revelation of ¥as :t;:;LL ¢ and aissacres of Indlans perpetrated by private
interests in oolleboration withh the old Indian Protection Service, which led
to a weold ooy mﬂﬁ a major weform of the Indian Service by the Brazilian
Government, this new law provides official legal sanctions for some of the
worst abuses of tha 0¢d ystem." 81/

81/ T. Twmer, "Zragilian Staiute of the Indian: Resolution & III",
ar hotheopological Association, 12 (1) (Washlngton 1971),

p-10.
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314. Another author adds:

"In spite of several presidential decrees, but with the approval. of FONAI,
and in compliance with an Indian Statubte which serves the calie. 6f those who
passed it better than that of the natives, these reserves were recently crossed
by highways. While for the Xingu Park its loss of territory in the north was
compensated by an extension to the south, that of the Aripuana was reduced by
half on the pretence that many of the Indians were living outgide the
territory. ' '

1 .

"In our opinion, however, the reduction in 1973 was due to the Brazilian
Government's desire to redch the large tin mines by the BR-172, 2 highway
linking them with the Trans-Amszonian proper; and which would have crossed the
Aripuans Park. Be that as it may, already in 1969 the reserve began o be
invaded by numerous prospecting firms and the Indians began to be contaminated
with all kinds of epidemics.

"... At that time, it was not lmown that the Tiriis had received
authorization from FUNAI, and that the responsible agency, as well as the
indigenist in charge had been somehow rewarded by them ...

"One cannot but see a contradiction in the fact that FUNAT is supposed
both te¢ defend and guarantee the interests of the Indians, and at the same
time promote mineral prospecting on their territory. Theé conflicts deriving
from this situation have been well publicized: conflicts not only between
representatives of FUNAI and prospectors, but also between the latter and
Indians. One needs only to recall the *bombing' of a Cinta-larga village,
which brought the situation here to the attention of the public, Those .
atrocities led fto the disarming and expulsion of the prospectors from native
terfitory,_which was not accomplished without difficulty. Interests were at
stake as cassiterite had been discovered, and the prospectors saw this resource
slipping out of their hands.

_ "In June 1969, a new decree established the Aripuans Indigenous Park
within the previously mentioned boundaries, but without mentioning
the presence of the Surui, The decree also stipulated that the area
wag to be reduced within the following two years, as goon as it turned
out to be more than the Indians needed. Furthermore; it established that .-
prospecting for minerals, in which the territory is said to be rich, is to _
be under the control of FUMAI. Thus under the cover of protecting the native
population, the prospectors were disarmed and expelled and a reservation was
created outside the area of conflict, while maintaining the ambiguity of the
term Cinta-larga for all the Indians of the area. Thusg legal existence was
denied the Surui, as well as the protection due to them. In spite of the
insistence of a group of prospectors of Rondonia, who reported this to
~Meirelles, affirming that there were both Surui and Cinta-Ilarga Indians
" in the area, while the FUNAI representative claimed that there were only
Cintas-Iargas, whose main communities were east of the Rio Roosevelt. This
stubbornness, and the pressure of various economic and political interests,
resulted in the 'protection! of the Cinta~Iargs proper only, whereas the
Surui Indians were sacrificed. '

. "How can one speak of its proteciive role, when in addition to the
difficulty involved in promoting respect for native land, ¥UNAT does not
even try to protect the latter, but rather to promote its invasion; and
when all legal measures have been taken to tolerate this invasion.
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"This illusion of protection is even more striking,:since a control
system already exists. This is the FUNAL outposts, which are dependent on
FUNAI's regional delegate and the Parlk director, both -established in
Pérto Velho. They receive their orders as well as their budget from
Brasilia, and are supposed to control the various outposts, each
consisting of a responsible chiefl and a dozen workers,

"I have noted that for the majority of these Indians there is no
territorial protection, since the Aripuana Indigenous Park was eatablished
east of the area inhabited by the Surui and the Mojur. Furthermore, large

. concentrations of settlers are installed on the very boundary of the native

territory (3,000 settlers at Qacoal), or even within it, such as the GLEBA
at Espingno d'Oeste (1,500 to 2,000 settlers), All these agglomerations
are developing their plantations and their prospecting in native territory.

Numerous landing strips have been constructed in this area.” 82/

315. Still another auther reproduces, among other'tables, the following dealing
with "The Invasion.of -Indian Territory" by the mining sector: .

' TYE INVASION OF INDIAN TERRITORY (IT)

II. The Mining Sector

Multinational

Mineral and Area Indigenous International Finance
of extraciion Territory and Technical Corporations
invaded Azsistance SEE
Iron ore: Xicrin-Kayapo: US geological survey Amazones
Serra dos Carajds NE.of Xingu 21 projects of Mineracao:
Pard park minerological and association of
- : geological survey CVRD (state-
with colaboration of owned )} and:
DIPM and CRPM supported US Steel)
by USAID and Note: .since
Brazilian Governmend s0ld its share
R - 1977)
Manganese: South. of’ Export-Tmport Bank: ICOMI: Industria
Serra do Navio, Karipuna, loan of $US 5.5 m. and Comercie de
Amapd Galibi, to ICOMI for mangan. Minérios. Assoc,
‘ Palikur, alloy factory of CAFMI of
Marwornio A.T. Antunes

and Bethlehem
Steel

ALCOA (Canddian

Bauxite: Pianokoto-Tiric, Overseas Private
Trombetas Hivern, Warikyana-— Investment corp. branch of AILCAN),
Pard Arikena, (UsA): insurance for Wippon Steel,
Parucoto~ investments of ALCOA, Kaiser alumin.
Xaruma W.R. Grace, Waticnal Bulk
Hanna Mining Carriers
Pechiney,

82/ Jean Chiappino:
the Aripusna Park.

Alusuiszse,
Rio Tinto Zinc,
Harna Mining

The Brazilian indigzenous problem and policy:

Amazind/TWGIA document, Copenhagen, Geneva, 1975, po3.



Mineral and Area
nf extraction

Cassiterite or
tin: territory
of Rondonia

Indigenous
Territory
invaded

Aripuana
Pazrlk:
Surui,
Cinta-Larga
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International Finance

and Techniecal
Assistance

Sarth Satellite corp:
research through Project

BADAM for Brazilian

Govermnent and private

companias

Multinational
Corporations

FERUSA
(Mineracao Ferro
Uniao)/Biliton
International
Metals/Royal
Dutch Shell;
CESBRA (Cia
Bgtanifera do
Brasil)
COFREMI/Patino;
W.R. Grace,
Molybdemun corp
(Us), Cia
Brasileira de
Metalurgia/
Rockerfeller/
Moreira; Salles/
Molyb.

Mineracao
Aracageiro:
Ttan/National
Lead Ind./
Portland Cement.

Note: Subsequent to this opinion report, large deposits of Cassiterite and
Uranium have been found in Yanomamo territory, Surucucu, Roraima, with concessions
given to a company called Alem-Ecuador (Davis 1977:105) and the State ovmed CVRD - Co.

Vale do Rio Doce.

In the upper Rio Negro basin, at Tapuruguera and Uzpes, large deposits of
Titanium have been found in the territory of the Tucancan-speakirg tribes. 83/

83/ Amna Presland, loc.cit., p.22 (The data contained in this table are

presented as taken from the newspaper Gginigo of 18 April 1975.
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316.

The

following information about mineral exp101tatlon in

: madf avallable in comection with the study:

H

fi

v

Mineral explosation projects being carricd out by the mineral re-

sarces research comeany (CPRM):

t]
4

. mtl!t,"! Tumucumaque
Ll \ Indian Paak 5
Yanomamd Y Baavisis. { 5

indian Park w.mn L f“) ‘/H’V-EPA

:"':h-m:n
Tormunas QG DO NO9TE

unnamdo { @H“"‘: ‘

®
Arnpuand - BAHMI
Indan Park ', "

Araguara ingan Park 7

m 655 O&/f_zl;:zs
1
LEF_I ". ﬁ-n%mum"‘i‘i k.")
:." 4\‘ SAO VAl.lO ‘

v': DAﬂAN Z“/O\m
M 2
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a B Ml”:?ﬂ\ﬂwm
AIOGIANDE §: m
/60 su
d\.' PlalnAiegra,

9 500 1ooowm

" Indians and the Amazon mining frontier
Source: Engincering ond Mining Journal (November 1973), pp. 176-1..

Key: Multinational mining prijects in the Amazon Basin:

A Amezonig Mineracde (iron ore, Serra dos Carajask 53 billion {American) project of
U.S. Steel Corpuration and Companhia Vale do Rio Doce to begin in 1980

B Mineragéo Rio do Norte (bauxite, Trombetas Rivesk $260 million project of Alean
Aluminum Company and Companhia Vale do Rio Doce to begin in 1977,

C Industria ¢ Comercio de Mincrios {mangancse, Semma do Navio) large mangancse
mining and processing project of Bethichem Steel Corporation and Cia. Awxliar de
Empresas Mineragdo began in 1937,

’

Brazil has been




DFinishrd pmijects
I Momo da Fumaga
{Flunmite) .
3 Serra da Cangalha
(Diamonds)
7 Tmnsamardnica
5 Sants Fé {Nickel}
6 Coumapnlis  {Potas-
stn, tock walt)
9 Bage (Coppen)

0 Pogos de Caldas (Mo-
It Ixdeiiann)

11 Pamgominas (Bauxite)

12 Serra do Mel {Molvb-

‘ denum

14 Rin Cajrin (Kanlin}

15  Plat. Cemtinental {Rock
st potassm, suiphur)

16 Muntaloama - (Silver,
zing, Tead, fuorite}

17 Mo do Serote
{Phesphiate}

18 Rio jamansim (Sibver,
zinc. enpper, lead)

19 Xigue Nigwe (Lead)

21 Brasileia (Copper)

22 Cerrn Azad (Niahium)

23 Moo Redondo
{Batnaty}

26 Sacsiba (Chrome}

28 Aimares {Tianium)

30 Rio Falsine {Copper)

.31 HMaparica {(Limestone)

33 Allcrow - (Limestone,
berllimn}

35 Paraina (Phosphate)

37 Massape {Veruneulite)

46 Connbki (lron}

39 Arnigds (Coah)

APmiccls under way

2 Muorro da Engenho
[Macel)
13 Andonnha {Chrome}
24 Arapnciia (Nickel,
: coppxer)
. 25 Sin Fclix do Xingu
{Lead) :
19 Cutakis (Chrome)
32 Clunninds  Alcalinas
{Plsosphate, diamonds,
titanwem, niohium)

34 Januwaria-lacarambi
{Vanadium, silver,
lead)

36 Curacd (Copper}

38  Apsarivel {Copper)

43 famaguari (Gypsum)

47 Canadi {Copper)

44 Gradaus {{ron)

48 Patos de Minas (Phos-
phatc)

O Projects awaiting

-+ a decition
frons DINPM

27 Osledes {Coul)

41 Ararmsgua [Coal)

43 Teonbador (Svenite}

45 Sants Barhara {Cop-

pur. chrome)

49 Bow Jardim  {Lead,
)
50 ltaSihep)
$1 lpiri (Chiome)
52 Fimenteims  (Phos-
+ phate}
53 Candiots {Coal}

54 - Coite iCopper)

55 Tiés Ranchos (Nie-
birun)

56  Ouwvidar {Nigbium)

57 Rin  Jutai (Lignte,
peat, saprolite)

58 ihens (Phosphate)

3% Bama do Mendes
{(Nickeh

60 Asvim (Limestone)

6l Dianopolis {Zinc)

62 lrui-Butia {Lignite}

63 Presidente ' Hermes
{lrem}

&4 Sio Cristovio (Phos
phate, limestone, gyp-
sun)

65 Pruprid (Phosphate)

66  Uaupés (Titanium)

67 Tapuruguara  (Titz-

B HYTTY

O 1975 projects financed
through CPRM

68 Mincragio  Angelim
SA [Cassiterite}

b ]
<

-
-

72

73
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Concita—Construgio
Civil e Industrial Lada.
{Cassiterite)
Progresw da Ronddnia
Mineragio (Cassi-
terite}

Tin Brasil Minergdo -
Lida. (Cassiteriic)
Minerag3o Araca-
zeiros
terite}
Mineragia

Ric das

" Gargas Lida. (Cassie

74
75
76
77

78

79
80

81
82

B

34

85
86

87
83

89

tenite)

Mineragdo Amarante
{Scheelite)

Mineragio Thuca
Ltda. {Scheelite}
Mineragdo Acquarius
(Schechie)
Zangaethas Min-
eragio Lida. {Schee-
fite)

Mineragio  Nordeste
do Brasil Lida. {Schee-
lite)

Camita SA [Rock salt)
Serrasa~Serra do Ra-
malho Minenagio
Ltda. (Fluorize)
Qperadnrs de Equipa-

Ltda. {Cassie ~

mentes SA (Chromite) - -

Emp. Min. Imarui ¢
Salomido
Lda (Fiuorile)
Leprevost ¢ Cia.

(Gold) ..

Mineragio . Morretes
{Gold) .

Minas Del Rei D. .

Pedro 5A {Celd)
Mincragdo Morro
Veiho SA {Celd)
Enecl {Nickel}

C. R. Almerda SA (01-
menite}

Sumicol SA (Mangs-

' nese)

Cia. Bozano Simon-
sen (lron)

84/

Minerapo

84/ Shelton H. Davis, Victims of the Miracle, Development and the Indians

of Bragil, Cambridge Univqrsity Press, Cambridge.
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317. The Bpecial Happorteur requested but did nol receive information on how these
different projects affect indigenous populations in the various partz of the country
concerned, or on the adoption of special measwres to prevent and combat harmful
practices with respect to mineral or other resources of the subscil of land
belonging to indigenous persons, groups or commmities,

318. The information relating to some countries contains data on intendsd or
proposed nev rules on tnese maiters. There is only de Jure information on these
countries. us the Norweglan Government states that in recent years, especiailly
in Inmer Fimmmark and in Iapp areas, it has been held that the local population
should be deemed the owner of the common land in its rural settlement and thus be
enfitled tc the economic returmns deriving from it. Up to now the greater part of
the wnoultivated land in Finmmark has been deemed to bhe State—owned property.

L committes has been appointed on a Hordic hasis to clarify the legal rights of
the Lapps Iin respect of nabtural resources.

319. The Govermment of Costa Rica reporis that

"oonsideration is being given to special measures o prevent and combatb
possible hermful practices with respect to mineral or othsr resources of
the subseil of land belonging o indigenous communities®,

5320, Accozding to information fuznished by the Govermment of Canada:

"The mineral resources of Indian lands are explored and developed by oil
companies and mining companies under policy established in regulations and in
the Indian fAct. The minerals section of the Iands Division Branch is
responsible for assisting Indian Bands to manage thess resources for the
purpose of providing revenus, employment and involvement for the Indian
peopie. The program is carried out by mineral resource specialists from
offices in Cflawa and Calgary. Oil and gas rights are offered for public
tender and are granted for the highest cash bonuses to 0il companies. Band
representatives are encouraged to atiend oil and gas sales and to participate
in Teviewing tenders, Revenues annuslly are ip the nature of %5,000,000 from
0il and zas development in the provinces of Alberta and Sashatchewan."

3221, The Anti-Siavery Society states that in India:

"Urban industrial developments associated with the rich mineral deposits
of tribel areas and large HEP/irrigation dams ... are leading to the wide-
spread alienation of adivasi land. Perhaps one could argue that this would
be Aaccspiable if the adivasis were given employment in the new enterprises,
if they were able to share in some of the benafits of the medern schemes.

However, the gquestion does not arise since they are not.

"Teaving aside the fact that only 1% of Indian Tforests are commercially
harvested a% all at the moment (Avard, 197%) and that therefore there should
be vast areas sver vhich adivagi methods of nroduction could be practised
within acologically sound limits at no economic cost, both the qualitative
and guartibtative data indicate an element of hypocrisy in the govermment
positirm. Patil (1974), among many others, hes pointed out how the most
gerious environmmental damage caused by recent over rapid deforestation, is
due not to tribal land use methods but bo indiscriminate logging by forsst
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contractors (presumably with the concurrence of the f.d.); and Table 12

[at the end of this naragraph] -shows clearly that many States - of which

MP is the worst - seem to be 'mining' their forests —~ ripping them down as
quickly as possible for short-term profit (maJoe to invest in lowland areas = |

oP Righ dgriciltiral potential or in urban-industrial areas) not reinvesting
‘for 1onghterm renevable gains.

"Several state governmenﬁb would seem to be causing a great deal of

~ potential gcdlogical and economic damage by the pollcwes they are pursulng'énd o

one might conjecture that the real reason the tribals are being’ ‘excluded from
the forests iz not to protect the forest but to dislocate the tribal economy--
g0 badly tha+t the adivasis are forced to. harvest the forests of their
traditional env1ronments for the benefit OF the non~tribal contractors and
plalns-dwelfers.

M... One of the major problems of development in any indigenous society .
like the adivasis' is to decide what rights ‘the society should have to the
resources of their traditional enviromment, and what role they should play in-
the exploitation of those resources. There are several p0331b11luies.

"(1) & situation of autonomy in which the indigenous people have a
large measure of control over the exploitation of the resources
in their arez and benefit accordingly;

(2) Sltuatlons of 'internal colonialism'where the_indigenous society
"is exploited by the national and ‘international 'centres’, has
little control over and derives few benefits from reésource
gxploitation in its area; oxr

{(3) The extreme types of colonial policy - ethnocide when the
indigenous culture is destoryed and genocide when the individuals
of the society are killed ,..

"The sitvation in tribal India is neither ethnocidal nor genocidal but =
quite clearly tribal India is an internal colony exploited by Hindu India.

The resource development decisions taken by distant bureaucrats in the state

. capitals, in:Delhi and in the bosrdrooms of the MHCs in the West provide that

aven: the renswable (forest) resources of tribal India should be 'mined’ to -
provide investment. capital for :the further development of the non-tribal '
plains and the developed world.  The tribals receive few benefits from thése
developmenis and given the envirormentally dangerous rate at which some states
ars deforesting and the predictions of D.D. Gurn (1974) concerning the '
depletion of many mineral rescurces in the S.E. Resources 'triangle' by

the turn of the Century, it seems likely that the resources of iribal areas
will become largely exhausted without bringing any beneflts o thelr original
Towners®.
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"CABLE 12

""EKPENDITURE ON ANDBE?ENUEETOM FORESTS UNDER THE CONTROL
OF STATE FOREST DEPARTHMENTS (1969-1970):

- - . |
e, | e | ez
(Rs millions) (Rs millions)
Central Trlbal Belﬁ Porest ‘
"Miners" S : _
Madhya Pradesh _ ' o T6.6 258.6 :” : 229f
Orissa - 39,1 65.8 T
Gujarat 21.7 44,2 49
Andhra Pradesh - o 31,0 80,2 e me
Bihar o 2503 3.9 |- 6s .
Forest "Developers" :
Rajesthan - - 1546 - 0.0 - - 155
Maharashtra " 89.1 86.0 103
¥. Bengal _ ] 22.7 . : 24.5' 93
Other States Forest |
"Developers" par '
excellance .
Baryana o o 8.0 I . 231
Punjab IR 12.5. L 8.4 193
Notg:

~“”hese figures shoy how most states in the Central Trlbal Belt are falllng to
relnvest in theix forests, instead they are "mining" their 1orest resources and
using the revenues provided on welfare, education and infrastricture often
outside the tribal areas. The small amount reinvested in states like MP.

is probably onlyenough.to offset the worst environmental degradatlon caused.

by rapid and w1de5pread logging. Such short—term policies totally 1gnore the
forest ag: : . _ A

i. A potentlal resource for employment,

2. A source of subsistence and of the generatlon of surplus products
for indusirial uses

3. A source of nutritent and crop flows into crop agriculture.

"Source: Forest Statistics Bulletin No. 12 {Central Forestry Commission
Ministry of Agriculiure).”
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322, The Govermment of the United States has stated that:

"Technical adviee on mineral exploitation and on soil conservation is
avallable to Indian tribes from the Bureau of Indian Affairs. The Bureau of
Mines of the United States Department of the Interior and the Department of
Agriculture also is available for adviee to the Indian tribes. Mineral leases
must Ye authorized by the Secretary of the Interior before they are binding,
All. durface leases and user permits issued for Indian holdings contain
provisions io- assure compliance with applicable air and water standards,
minimize oy correct hazards to the public health and safety, and provide for.

- sconservation protection of the environment. ILessees are required to provide
agequate measures to avoid, control, minimize, or correct erosion, contamination
- or other abuses and damages within or surrounding the leased premises that may
result from coperations conducted under the lease. Prudent management practices,
as well as application of recognized good farming and grazing ‘technigues are
stipulated in leases for farming and grazing operations.” )
323, Regarding ‘the development of-the natural rescurces Iocated-on-Indian landsy . .
it has been written: S AR

"+vo issues of long-range economic development are brought ... sharply

into focus with the increased pressure %o develop energy resources located on
Indian lands, With the lack of Imdian people trained in managerial and
administrative skills and in mining technology, tribal groups such as the
Northern Cheyemne are unable to assume direct and immediaie conirol of the
rich coal rescurces located on their lands. With increased pressure from the
public sector of new sources of energy the question arises whether or not such
tribes will be disadvantaged in the policy-making process in favour of mining
cencerns and the publiec interest. The Northemrn Cheyermes submitted a petition
to the Depariment of the Interior in January, 1974, requesting revocation of
coal leases on their lands, Their petition charged over thirty violations of
federal leasing regulations. The Department of the Interior in responding io
the petition granted only a few of the tribe's requests, holding the others

in abeyance for 'further study’.

"Thus, indices of how the government will deal with energy issues
regarding Indian owned resources appear to balance in favour of the business
and public sector rather than in favour of the tribes., For example, while
sp2ll grants are to be made to the Horthern Cheyenne to initiate community
development and coal research training, the importance of these grants is
offset by legislative measures introduced into Congress. In December 1973,
Congressman Manuel Imjan introduced H.R., 11,748 which attempted to place
certain Indian leasing lands under the conirol of the state governments
rather than the Secretary of the Interior. &ven more indicative of future
policy is the resistance with which HR 11,500, a strip mining regulation bill,
has met with in Congress. A piece of legislation which would stringently
regulate coal wining operations (both surface and subsurface), and would
provide funding and technical assistance for Indian tribes to develop and
administer a mining control program for reservation and other trival-lands -~
it has consistently met with strong Congressional opposition. It has been
said that it is'as ridiculous as trying to grow bananas on Pike's Peak",
there has also been pressure on the House side of - the.Congress to delete -
the section pertaining to Indian lands and mining control programs." 85/

85/ American Indian Iaw Newsletter, vol.7, No.1l, Special issue containing the
American Indian response to the response of the United States of America, pp.50-51.
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324, An author has writiten that the western tribes of Indians:

"hold massive deposits of coal and own a great deal of water on major
rivers. Pressures have built up for rapid, total development of Indian
.resources, and the federal govermment, which is supposed to protect

Indian resources from unfair exploitation leads the groups seeking’ to

force the development of tribal assets, While there is a great deal of
resistance on the part of young activists against the further ruination-

of tribal lands, the elected tribal leaders themselves seem unable to :
understand that the government is not their friend. Too often, they fall

. 1o protect tribal assets because they are led astray by government officials

who appear to be looking out for their interests. It is a sad commentary

. on contemporary life that.although the foremost enermy of the Indians:is their
federal trustee, tribal leaders still believe in the Bureau of Indian
Affairs." 86/

325. The tribal council of the Hopi paople, although unrecognized, made several

lucrative deals with industrial plants which led to destruction of the traditional
life of the Hopi.

86/ Vlne Deloria, Jr., "Religion and the Modern American Indian",
Current History, December 1974, ».253.
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2. Special measures to protect isolated indigenous populations
and their fauna and {lora against expanding non-indigenous
settlementa or enterprises

326, One of ‘the’ gweatpsb threats to isolated indigenous populations and the fauna
and the flora on which their existence is based isz the approaching non-indigenous
groups op enterprises and their activities. This aspect is closely connected with
the preceding item on the exploitation of the resources in indigenous areas which,

in principle, should be laft to the indigenous peoples themsleves. Tt is their

land and the resources found in and on it that these persons, groups or enterprises
wisn to have under their control. What becomes of those resources should be subject
to the [inal dEG?Slon by the indigenous groups concerned in all matters affectlng
their duVClOpmunt .

527. Fersong, oupu or erl’l;c:r't}r‘s.scmw from the outside are not deterred by that fact
that they may cduse hﬁrdsh;p for the indigznous groups concernad and damage to their
physical environmeni, nor even by the obvious ethnocidal and ecocidal consequences
of their action. 3pecial measures must be taken by the responsible authorities

if there is to be any effective control. The protection of the physical environment,
including plant and animal 1life, on which their spiritual and physical existence

is based, is primarily a responsibility of the State, whose authorities should

take adequate measures for its effective protbctlon. The present section discusses
available information concerning these aspescts. - : '

328. No information was available in this regard on several countries. 81/

%229, The Government of Norway states that no special measurss are taken in order to
orotect isolated Lapp populations and their fauna and flora agalnst etpandlng
non-lndlvenous settlements or enterprlsﬁs.

330. The vacrnmant of Chile‘states that ¢

iThere are no special measures to protect isclated indigenous populations
because such populations do not exist. Fauna is protected throughout the
country under leglslatloﬂ which covers bot h':nd1~~nous and - nonnlndlgenous
Yand. Close seasons are spe01f1Ld for all types of fauna and the kllllng of
some spec1 es whosn urv1va1 15 threﬂtened is prohibited ‘at ali tlmes“

331;'Lhe'Goyernmeqt of New Zealand states:

... a8 all Mabri land has legal titles, and transactions affecting it come
before the Maori Land Court, it'is-notlﬁbssible for expanding non-indigenous
settlements to spread over Haord land without the consent of the owners -and
without a valid sale or lease being confirmed by the Maori Land Court. The
granting of rights to take minerals from Maori land is also subgect to i
confirmation by the Maori Land Court.

87; Argbwtlna, Australia, Bangladesh, Bolivia, Burma, Colomblq, Denmark
(Greenland), Fduador, Bl Salvador, France (Guiana), Guat smaln, Guyana, Honduras,
Indiz, Indon xsin, Japan, Lao People's Democratic Republic, MNorway, Paklstan, Panama,
Paraguay, Peru, Philippines, Sri Lanka, Suriname and VYenezuela.
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"In the case of Maori land owned by four people, or fewor, there are no
PeStPICthHS on its =zlienation.' .

33%32. In some countries this type of measure consists in the interdiction or
reatriction of persons or groups having access te indigenous areas or in declaring
null and void all actions and provisions that would aflect the fauna and flora in
1nd1genous arels.

- For gxample, in Mexico, according to information provided by the Government:
pie, ) LI !

"The protection of indigenous populations in the situations under
consideration is based on article 52 of the Faderal Agrarian Reform Act and
on the provisions of article 53, which reads: TAny acts by individuals and
any orders, decrees, agreements, laws or other acts by municipal state or
federal authorities, or by the federal or ordinary courts which have had or
may have the effect of depriving isolated communities of all or part of thelr

' agricultural rights, in contravention of the provisions of the present Act,
shall be null and void.®" '

334, In Cbsta Rica, according to information provided by the Government

'“Tharu are ho special measures, only the general lcglslatlon of the
country. Failure to observe this legislation is causing smrlous damage to
flora and fauna.®

In the seventh hreambular paragraph of Executive Decree 5904-G, it is
recognized:

"That the farming methods used by indigenous persons are less destructive .
of forests than those used by non-indigenous persons, thus providing better-
protection for river basins, particularly in hilly regions; and that it is
the duty of the State to ensure that tree cover in forestry lands is always
maintained.

"The irrational exploitation of forest rescurces by non-~indigenous
elements completely upsets the ecological balance and makes the land partially
sterile; as a resulf of indiscriminate felling, for example, arable land
does not attract sufficient ranfall or, if it does rain, the soiij ‘having no
natural cohesion, becomes heavily eroded, with a consequent loss of nutrients.
Indigenous persons, who use the 'shifting cultivation’ method, ‘then have to
move in search of better land since they do not know about modern methods
involving the use of fertilizers, manure, improved seeds, etc. We:see once -again
that, since they have no opportunity for education, they emigrate. In this
connection, attention is drawn to the irrational exploitation of the rubber
forests on the Guatoso plain or of the forests in Cormma de leon, the Boruca
area and other areas." : :

According to article 12 of the Indigenous Act
"Forestry lands in reservations shall be maintzined as such in order

to preéserve the hydrological balance of river basins and protect wildlife :
in such areas. - S : . .
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"Natural resocurces shall be Patlonglly cgp101ted so that they are _
consuaﬁtlf réneved. Forestry programmes may be implemented only by State
nstitutions, uhlch shall guzrantee the constant renewal of forests.

Mardens chosen from among indigzncous populzations shall be respon31ble
for guarding and protecting forests.”

Articlé iZ of the Regulations provides that:

"Land which belonge to the Sixacla Agricultural and Forestry Company and
15 situated within the boundaries of the indigenous reservatlons shall be
expropriated in order to serve as ‘forestry lands’, 28 deseribed in article 12
of Executive Decres 5%904-G.M

The T'nnish Government has stated.ﬁhatf

"In arder to avoid harmful and dqnpbroua construction in thé future,
Government sponsored e¢nvironment planning ‘comprising the whole Lapp County
has been initiated. " Work has also begun on the evaluation of damage to
local populations in the Lapp County caused by tourism.V

Accordihg to information furnishaed in June 1983 by the Government of India:

14 new national forest policy is on the anvil. It is considered necessary
for sustaining esnd promoting a tribal cconomy which is based on forest
resources. A vitazl need spelt out in the policy is that of mesting the
requirements of rural and &ribal populations for small timber, minor forest
produce, fuel wood and grazing. It ia aliso considered vital to preserve the
natural heritage of the country, its vast and unequazlled variety of fauna and
flora which is also the repository of wide genetic diversity. Though theae

deas are being included for the first time in the new national foreat policy,
thls marks the culmination of sustainad thlBVLHF and some 1ct10n already taken
in the country in this regard.”

The protection of isclated aboriginal populations and their fauna and flora

seems to be the purpose of the following provisions of the Aboriginal Peoples
Ordinance of Malaysia:

"14. (1) The Minister may, if he is satisfeid that having regard to the proper
adiministration of the welfare of the aborigires in any aboriginal area or
aboriginal reserve or aboriginal inhabited place, it is desirable that ‘any
person or class of persons should be prohibited from. entering or remalnlng

in any such area, reserve or place, make an order to that affect in thp forn
prescribed in the schedule to this {Ordinance." :

"(2) ‘{a} Sueh order when addressed to an individual person, may be
served on the person named therein by a police officer or by any person
whom the Minister may direct to serve the same.

"’b) The order shall if practicable be served personally on the person
named thmrein by showing him the original order and by tendering or delivering
to him a copy thereof signed by the Minister.
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{eg) If service cannot conveniently be effected as aforesaid the serving
officer shall affix a copy of the order to some conspicuous part of the house
or other place where the person named in the order ordinarily resides and
thereupecn the order shall be deemed to have been duly served.

"(d) A certificate signed by the Minister that an order has been duly
served on the person named thersin shall be admissible in evidcnee in any
judiecial proceeading and on cne proaucktion of such certificate the Court
shall presume until the contrary is proved that such order was duly served,

(%) Such order, when addressed to a class of persons, shall be
published in the Gazeita.

"(4) Any person on whem an order has been served in accordance with the
provisions of this section whe ie [Mund within any sboriginzl area mentioned
in such order or within any aboriginal reserve mentioned in such order or
within ‘any aboriginal inhsabited place mentioned in such order and any person
who is a member of any class of peraons which has bzen prohibited from
entering or remaining in any sboriginal place who is found within such ares,
reserve or place shall be liable to 2 fine of one thousand dollars,

"{5) Any person found committing an offence under sube-section (4} may
be arrested without warrant by the Commissioncr or any police officer.

"15. (1) The Commissioner and any police oificer may detain any perscon found
in any aboriginal aresa, aboriginal reserve or aboriginal inhabited place
whose activities he has reason bo believe are detrimentzl to the welfare of
any aborigine or any aboriginal community and shall remove any such person
from such area, reserve or place within seven days from the date of detaining
him.

"(2) The Commissioner or any police officer who detains or removes any
person in accordance with the provisions of sub-saction {1) shall as soon as
possible report all the circumstances in writing te the Minister.®

According to z scource, in Canada:
"An example of provincial legislation possibly affecting [thel people and

the land is “Bill 50 ~ The James Bay Region Levelopment Act!, adopted by the
Quebec National Assembly in July, 1971. As stated in Aboriginal people of

Canada and their environment:

"(The object of this legisliation is) to place the conbtrol of the entire
exploitation znd development of the territory in the hands of a newly
constituted corporation called the James Bay Development Corporation. This
Corporation was given wide powers to develop the area and particularly has
been vested with extensive authority to expropriate holdings in the territory.

"Howaver, the Corporation is obliged by legislation to see to the
protection of the natural epviromment and prevent pollution in the territory.
Moreover, the statute incorpeorating.the James Bay Development Corporation is
not supposed to affect rights of Indian communitiss in the territory. The
Cree Indians and the fauvit have aruged before the Courts that this statute
is unconstitutionsl,?
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"The threat posed by hydro-elesciric projects includes older dams such
as the Caribou Dam in Ontario.which forced the relocation of the ngbu 1y people:
and nevw dams on the North Saskatchawan River in Alberta which are wiping out
the hunting grounds of the Stoney people; and dams yet to be built on the
Churchill and Nelson Rivers in Saskatchewan and Manitoba which will adviserly
affect tha Indian people of those areas, and in the north of the Great Bear
River which will scriously affect the Hope and Slavery people in the Northwest
Territorics.

‘ "Begides causing great soccial and environmental damage, thése_projects
share other features =2s well. ’

"The compensation the Indian people received, bears absolutely no
relatioq to the total social, envirconmentzl, cultural an d ceonomic costs

imposed on the peoplc by dam construction. Compare the unequal treatment

the Tall Grass people received when filooded out by the Bennett Dam to the

agsistance given .to the people forced to relocate by the 5t. Lawrence Seavay.
Th: Ta11 Grass peaple rece VLd no compﬂraol' compensation or COHSld@Pﬂtlon." 88/

339. fccording to thc,same-snurce

"The tragedy of our Deonlb today is the nesdless clash between renewable
and nonerenewzbls resource exploitation. Mr. Jean Chrétien, Minister of Indian
Affairs and Northern Devslopment, acknowlﬂdged this problem in a report to the.
Standing Committee of the House of Commons on Indian Affairs and Horthern
Development in March of this year with respect to the development of the North.
The Minister statoed: '

"5t thiseritiesl stage in the development of the North, compating and
sometimes conflicting land use demands do inevitably arise and must be
resolved. Cenfrontations have arisen in this area and Wwill contlnue to do
so if we do nobt design 2 pattern of consultation.’

*The conflict continues and degpite resssuring words from the Minister,
non-renawable resource development throLghnub Canada and partlcularly_+n the
Horth is accelerating. This can be seen from his own report which contains
statements such as: T

There has been a zeneral incrsasc of mining activity in both
Lerritories.? '

'The pace of oil and gas exploration and development has increased as
indicated by a sg in mkD3O“Pt10n expenditures from $175 million
Sin 1572 (17 per cent)

‘ 4 number of pobtential hydrc power sitez in both the Yukon and the
Northwest Territories wers investigated.’

“Native people are a minority in Canada. £ minority with not only special
rights but unique attitudes and life~styles bassd upon the land.

86/ Indians: Londs ond Resource orisf prascented by the Mational Indian
a2

5, o
Drotherhood to the Han and Rezources Conference, Novembar 1973, pp. 4, 5, 17
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"This potential and alarming destruction of the traditional way of life
of the Indians has been lightly regarded by the planners of the James Bay
project, and has even been prepresented as a benefit of the project. The
aboriginal people of the area, however, have never been consulted by the
Provinee about the project and its enormous threat teo an entire way of life.

"That such a project could have such dismstrous consequences is by no
means unusual. The James Bay Project would not be the only one causing such
wholesale disrupbion of Indian people and the environment. The sad litany
of projects causing such disruption is seemingly without end. They include
dems in the east on the Manicouagan River in Quebec which scriously altered
the trapping economy of the Montagnais peoples, in the west on the Peace River
which forced the relocation of the Tall Grass people.in British Columbia,
and in the south on the Saint John River in New Brunswick which virtually
eliminated the fishing and gathering economies of the Malecite people.

"But most important, Indian people were noit consulied in any fashlon on
any aspect of these developments. This happened even though Indian people
frequently constituted a majority of the population in the affected areas .
apnd still had a2 legal elaim to the land, They would be the cnes to suffer
the disastrous environmental and social effects, while the project benefited
city dwellers hundres of miles away." 89/

On the variety of approaches to this guestion it has been written:

"In the unsettled areas of northern Canads where the traditionzl pursuitsof
hunting, fishing 2nd traopping persist, the Indian and Inuil proposals for
claims settlement are more heavily oriented towards achieving the affirmation
of aboriginal rights in the belief that cultural integrity and development
can best be maintained through active participation in the contrel of the
devalopment and use of northern lands. The President of the Indian
Brotherhood of the Northwesi Territories recently explained that his people

... Seg a land settlement as the means by which to define the native
community of interest in the north, and nct to obscure it. This is why we
stress ... that formalization of our rights is our cssential goal, rather
than the extinguishment of those righis ...

P... Now we seak, through 2 land settlement, a3 rosource base under our own
control, which ensures ocur autonomy and our participation as equals in
those decisions which affect our lives.’?

"Tn contrast, in the southern, more populated areas of Canada where the
land has become densely settled, aboriginal title claims place more emphasis
on compengation for the extinguishment of the title, and the restitution of
rights such as hunting and fishing, and exemption from taxation. In all of
these arsas, the native pecples view 3 pcssible setilement as a means by
which they may develop and achieve control of their livez and communities.

89/ Ibid., pp. 18, 20 and 22.
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Claims have been presented to the federal gevernment for past reserve
land losses. Within this category, several main tvpes of claims are emerging.
A large number contest the legality or status of surrenders of reserve lands.
These include submissions on surrenders processed without prover Ihdian
consent, uncompleted sales of surrendersd land, sale of lands prior to their
being surrendered, lack of letters patent for completed sales, and forged
Indian signatures or identifying marks on surrenders. In Nova Scotia, o
gencral claim has also been presented contesting the legality of all land
surrenders between 1867 and 1960. This is based on the argument that the
Miemac Indians of that province constituted one band and that: under the
Indian Acts of the period surrenders could cnly be obtained at a meeting of
a majority of all band members of the requisite sex and age." 90/

According to the Government of the United States:

"The trust relationship governing Indian reservation land is a protection
agzinst erosion of the Indian landbase to neighbouring interests. Indian
tribal governmenis genarally control hunting and fishing on the reservations
they govern, and establish regulations that refiect the wishes of indigenous
Lribal members."

In Brazil there is a provision in Act No. 6001 meraly stating:

"Art, 46. The felling of timber in the native forests considered to be
under the regime of permanent preservation, in zccordance with item g and
paragraph 2 of Article 3 of the Foresitry Code, is subject to the existence
of programs or projects for developing the raspective land by crop and stock
farming, industry or reforestation."

In connection with the deprivation of the Keapor and Tembe Indian nations of

their own land a publication states: 91/

"Although the Director of King Ranch has been quoted as saying: 'But
there are no Indians in the region’, the World Council of Churches in =z
1972 Memo showed this to be totally unirue.

"This is the tribal land of Ezapor (Urubu) and Tembe Indian nations and
was set aside as a reserve for them. King Ranch and Deltec was able to obtain
soeme of their land as a cattle station after the Brazilian Minister for the
Interior over ruled the half-hearted objectors of FUNAT and abolished the
Indian Ressrve (FUNAI is the Wational Foundation for Assistance to the
Indian - the equivalent to the Department of Aboriginal Affairs in Australia).

90/ Indian claims in Canada: an essay and bibliography, (Research Resource

- Centre, Indian Claims Commission 1975), pp. 8 and 15.

31/ King Ranch is a United States based enterprise.
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"Vast areas are now to be cleared of their Indian inhabitants, their
tribes broken up and replaced by catile and giant barren bauxite pits.

10ne of the main tribes to be affected is the Tembe. This is what scome

Brazilian anthorpologists had to say:

~ 'The Tembe live on the banke of the Gurupi River, -zlong the border
hetween Para and Maranhao. For several years they were protected against
land invasions by a2 title desd provided by the government of Para.
Nevertheless, in the late 1960s, FUNAT began to negotiate with King Ranch,
a United States-based eunterprise, for the transference of the Tembe lands,

"In order to receive financial incentives from the government agency
charged with the development of the Amazon region (SUDAM), the King Ranch
needed a certificate demonstrating that no Indians occuplied these lands.
FUNAL provided. them with the certificate. Then the ¥ing Ranch, together
with the government, began proceedings for the voiding of Indian title, and
the Tembe were dispossessed of their lands.

'The invasion of the Tembe Reserws is typlcal of what is happening to
Indian lands all along the Trans-Amazonic Highway. By the end of 1873,
almost all of the region was occupiled by agricultural enterprises,
colonization projects, or mining firms. Of eleven reserves created by
government decree to receive tribes found along the highway, not one has
heen concretely planned or protected against outside invasions.' 92/

Furthermore, the same publication states that:

“in a confrontation which has pitted bows and arrows against helicopters
and Caterpillar tractors, the Waimiri-Atroari Indizns have put a halt to .
one section of Brazil's massive road-building program in the northwest
Amazon region of South America.

“The Indians' land has been invaded by the Brazilian government's agenis
and huge work crews, using heavy machinery to tear up the trees and land.
Since 1973, the Brazilian government has attempted to put a 600 kilometer
road through Waimiri-Atroari territory in order to connect the city of Menaus
with the town of Caracarai aliong the Vsnezuelan border. They claim that this
segment, BR-~174, would provide a -vital link with the highly-publicized
Trans-fmazon Highway to the south.™ 9%/

92/ The MiPoon - Book three. The.Cape York Aluminum Companies and. the Native

Peoples (COMALCO, HTZ, KATSER, CRA, ALCAN, BILLITON, PECHINEY, TIPPERA), ». 58,

93/ Ibid., p. 66.
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345. In the aame context an author writes the following about oneiof the National
Parks:

iTneredible though it mey scem, it is just this Xingu Park which, against
the will of the Villas Boas brothers; but with the approval of FUNAT and of
the entire gove ernment, wa2s crossed in 1971 by a road linking Brasilia with
Manaus - a road which was originally planned to pass north of the reservation.
It is true hst the part thus cut off, inhabited by several hundred Kayapo
Indians, has been compensated by an 2xtension of the southern part of the park,
but this extension is of no more inberest to the indigenous pepulation than ‘
to the settlers. This is an extremsly disguliating development in a country
whieh For 150 yoars has considered itself as the champion of Yhumane and
Christian! action to serve as an example to the ILO Convention of 1957
concerning the protéefion and integration of aboriginals (No. 107)

“Judging from a documunt roc 1t1y ?u51+shmd by the Ministry of
Transportation, Xingu, Natlonal Parl: will not even get off this easy, but will
be thé object of yeh another “oqd 101 tion. Linking Salvador with Cuiaba,
BR 242 will cross the reservation at an even more critical point than BR 080:
it'wili cut of f bthe bottom of an already serio aly mnutilated body. Flnplly,

dditidﬁ to a2l this tha impending withdrawa f the Villag Boas brothers
end their replacement by FUHAT personnel lcaves 11L§lu hope as to even the
physical survival of a population relatively izolated from LlVlllZed people1
and thus unprepared for being integrated with them. .

Nilje could extend the exampl e of Xingu National Parlk to other terr1torles
@Dparently reserved for. Indians, but th;m example suf Ilces to 1llustratb A
Brazilian natives policy at presant and to indicate the difficulty, indesd
the impossibility, of solving the problazw of the final remaining indigenous
population of this country.

”Untll very recently thc constant struggle ¢f the Park’s authoritips
for the.presepvation of the integrity »f Indian hernz+orv was successful.
During the first months of 1971, however, this territory was cut through by
highway BR-080, In spite of the countless protests in the press and from
national and internztional anthropelogical associations. the road was built
through the PFark.

3o as not to mark the invasion into Indian territory tos clearly, the
limits of the Park were modified the land north of the road being
expropriated fso that the Park WOJld not he nut through by the road:!

(0 Estads de Sao Paule, 13/7/1971) and 2 plece of land being added to the
south of the Park in cdmpucsatlon. g4/

94/ Carmen Jungueira, The Brazilian indigenous Problem and Policy: The -
example of the Xingu Hational Park, Amazind, IWCIA document, Copenhagen, Geneva
) g : . H i 3 b ]

1975., P. 4.
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346. Another source stated in connection with the building of new roads through
the Xingu National Pari:

"The colonization projects that will accompany the building of new roads
indicate that what is intended is possession of the land ... privately
appropriated, that is expected to be government financed. They will
specialize in agricultural and cattle-~raising enterprises, and in some
extractive industries also, since an effort will be made to interest large

.. firms in the mining industry. As far as we know, there are no mineral ores
in the Upper Xingu, but agriculture and cattle-raising will be earried on
along the highways. '

"Sinee the Park territory is protected by law, the presence of those
economic fronts on its periphery are a disturbing factor, probably kept
within bounds by an intelligent local policy, as long as the Park boundaries
are respacted by the roads and the frontier settlements. The original plan
for the Xavantina Cachimbo Highway {(a section of the Brasilia-Manaus-highway)
followed the dividing line of the Liberdade and the Suid-Missu rivers, from
north to south and to the =ast of the reservation, curving toward the west
at the von Martius water-falls, already at the northern limits of the Park.
However, there is falk of a change in that plzn, which would take the highway
from the southeast to the northeast directly across the Xingu Natiohal Park
crossing the river close to the Diauvarum Post. The consequences are
evident: any attempt to control inter-ethnic social relations will be
ineffective and competition for the land could become irresistible to the
point of driving the two sides apart. And this is likely to occur before
it will have been possible to pass on to the native population the know-how
of social and economic interaction, which would help them to confront with
a measure of success the process of integration ints the life of the
natiorn. '

"herefore, the naw highway plan is a mistake which could ruin work
that has taken many years to accomplish, which until now has been brilliant
and effective and which will be destroyed if that error is not corrected -
and corrected in good time. '

"3tiil to be conaidered is the question of tribal finances when the
Indians begin to produce for the market. The dominant outlook in official
cireles considers indigenous production as belonging not only to the
producer, but to the whole Indian population of Brazil. This might be
justified if the income were high, but in practice it means that the
Indizn only sees the resulb of his work in reinvestments of colliective
intersat, but never in terms of his individual participation in it. This
destroys all motive to produce, completely undarstandable from the point
of view of the Indian who sees himself reduced to the condition of being
a hired man on land that is rightly his. Furthermore, we must acknowledge
that the system allows the Indian to take no decisions coneerning his own
destiny and interests.

"Closely related to this atiitude is the idea that FUHNAT should function
along directive and self-~-sufficient lines or, in the final analysis, that
the Indian ought to pay for the social services he receives, whether by
direct payment or by the exploitation of the natural resources of his
territory. This fails to reccgnize that social assistance to the native
territories and peoples is the duty and responsibility of a developing
society, whether it wishes it or not.
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"We do not oppose that expansion, especially since it is irreversible.

But, in realizing it,

previously occupied the land,

becoming integrated in it.

without means of

one must always bear in mind the debt owed to those who
resisting the development or
The task of our sceiety is toc help them in that

“step, and the financial burden musi be curs and not that of the protected.

it is for. this reason that we fe
future a managerial. system in the Xingu:

el it is not advisable to establish for the
what is needed is to 3ntioipate the

situations before they arise and to organize scientifically the necessary
stages 50 that one day those Indians will be able to assume the direction of
their own lives and society, something they will only learn by doing. A~
coopen;tive‘éolution, effectively directed, that would permit the Indian to
“participate in the administration of his possessions and to adapt his methods
of production would perhaps by the ideal objective.
whether in the present structure and state of affairs, and with the prevailing
developmental and pragmatic mentality, a lucid decision will be found that

will lead to that objective." 95/

Tt remains to be seen

347. On the "Invasion of Indian Territory™ by the "Tra nsuwazonlccﬂlghway Systen" and -
by the “Agri-business Sector", the following data are given by an author:

THE INVASION OF INDIAN TERRITORY (I) 96/

1. The Transamazonlca Highway System

Principal Roads of
Transam., system

Tronsamazonica
highway: 4 960 Km
iinking the HNorth-
east to Peruvian
border '

Belem-Brasilia
highuway: north to
south from the
west bank of the
Amazon

Indigenous
Territory
Invaded

Juruna,
Arara,
Paprakana
Asurini
Kararao

Gaviao,
Kraho
Apinaye -
Xavante
Xerente

Internaticnal
Finance and
Tech.Assistance

The UWorld Bank:
Loan of US§ 400
million to DMER:
largest road-.
building loan in
Bank's history

Export-Import Bank:

loan of

Us$ 3,898,350 to
Camargo Correa,
Brazilta major
construction co.,
for equipment
purchase

Multinational
Corporations

Earth Satellite Corp.
Littor Industries/
Westinghouse Corp.
eontracts for Proj.
RADAM for aeropho-
tometric studies,
value UsS$ 7,000,000

Caterpillar Brazil: -
~ .sale of 770 pieces of

machinery to value
UsSs 47,000,000 to
army engineering corp
and 7 private cos.,
building roads in
fimazonia

95/ Vorld Council of Churches, The situation of the Indians in South America,
mthnologlcal Institute of the University of Bern, Geneva, 1972, p. 274.

96/ Anna Presland, loc.cit., pp. 21 znd 23.
navwspaper Opiniao of 18 April 1975).

(Data presznted as taken from thu
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Santarem~Cuiabd
highway: north to
south through
centro-west: .

inc. BR-Q80

dNorthern- Permituer
Highway: 4 000 Km
along the borders
of Brazil with
Guyana, Surinam,
Venczuala, Peru,
Columbia

Portc Velho-

Cuiaba highway:
arincipal road across
Mato Grosso and
Rondonia

Xingu
National.
Park:
Cren-
Akrore

Tucumague
Park,
Vaimiri-
Atroari,
Yannomanmi.
Atalain
Park (7)

Aripuana

Indian Park:
Cinta-Larga,

Surui
Munxzor

THE INVASION

TTTI. The Agri-business Sector

Agribusiness
Corpcration

Jari Forestry and
Rgri-pecuary:
Daniel Ludwig,
National Bulk
Carriers

Swift-Armour
King Hanch:
recent fusions
with Deltec
Internationnal
Packers =nd
Bragecan

L

7/ 1bid.

|

Indieganous

Territory
Invaded

9 villages of

Apalail or
Aparai

Tembe /Urubu-
Kaapor

USAID: donation

of US% 8.4 million

for training in
data use in Barth,
Respurces. ..
Obaervation centre,

Sioux-Falls,

S..Dakoté_

(From: Davis 1977:
81:) :

U3$ 1,000,000 from
US Army to BEC for
heavy constpruction
aquipment,

USATID: 1lomn of

US$ 2.6 million for
construction of 14
permanent bridges on
road.

Komatéﬁ (Japan).
fiat (Italy), General
Motor, J.I.Case,

VAC1ark Equipment,

Eaton Corp., Wabco.
Huber-tHarco (USA)
and other foreign
companies with

tractor egquipment worth

Uss 125,000,000

OF INDIAN TERRITORY (IIX) 97/

Area of Agri-
project

60,000 hn ()

in ranching and
farmiand, z2long

Jari and Para rivers.
(Hote: this is
incorrect: the Jari
total area ia said to
be 1,500,000 Ha.
{Bourne 1978:57) and
disputed in Brazil

to be more)

Cattle ranch of
72,000 Ha. in

" Paragominas, Para

and Maranhao

International Finance
and Tech. Assistance

World Bank:

Us$ 60,000,000 for
cattle ranching
industry (1974);

2 antericr lozns for
meat production of
ys$ 76,000, 000
(1967-1972)

As above
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Volkswagen of Caiapo 22,400 Ha., in UsSaiD: loan of
Brazil : Ataguaia, Pard - Us$s 11.9 million

to Institute of
Regional Development

- of Amapd(?) for
research in agriculture
and cattle ranching

Sulé-Missu ranch ¥ingu Park, 560,000 Ha in USAID: loan of
Liguigas, Italy nerth, .cattle ranch, US$ 32 million for:
Xavante paraklel to study of rice. -
Suia-missu river production in
Mato Grosso Amazonia, through
International Inst.
of HResearch
66 companies Tapirape, Municipalities
of ranching Arzquaia Park, of Barra do
and land owned 5 Xavante Garcas -and Luciara,
in Sao Paulo: raserves Mato Grosso

area of large
rural properties
of Stanley Amos

Selling - North -

fmerican land
negotiator

345, In a .document of 14 July 1971 slgnedbylmore than 80 Brazilian ethnolomlsts
anthropologists, historians and soclologists it is -stated that: .

"The radical transformation of the fimazon owing to the projects of

developmznt now in progress should be welcomed by the Indian agencies as an
exceptional opportunity to integrate or to 'acculturate’ the Indian. The
profound changes in the natural conditions of flora and fauna, ‘the expansion
of colonization through the pioneer superhighwzvs in the most distant regions,
and various other economic, social and cultural factors of change, all these
events will necessarily produce a contact and a dependency which is each
time more intimste and ineluctable between the indigencus groups and the

national society. Meanwhile, all development projects which are currently
being formulated for the Amagzon exclude the indigenous communities or, which
is more serious and paradoxical, refer to the same only to suggest a policy of
neutralization (pacifiecation’) and of Torced transference -of entire:groups
Lo other areas not as close to the nev centres of development. The
marginalization and compulsory removal of indigenous groups from the areaas
of pioneer occupation was always a constant in the history of the
colonization of the country. In remaining faithful to this fradition as one
of the most important elements eof its practical action in the Amazon, FUNAT
not only contradicts its speeifie function which is to protect the Indians
and create conditions for their close association with the national society,
but also deliberately destroys the bases of its policy of Facculturation®
by removing the Indians from permanent contact with the expanding ploneering
nucled.
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%TH has been said in the press that the various indigenous groups, in

¢ing transferred from the basins of the Tocantins, Xingu, and Taparjds
Rivers, will be concentrated in the Xingu Indian Park. Recently we were
informed that the arez of the Park would be enlarged bo shelter these various
groups. Apart from the consideration of tho problems of adaptation and
coexistence of thesa various groups concentrated in the same region, and

the implicit negation of their essential rights of possession of their areas
of occcupation since time imwemorial, there are other elements which cannot
be avoided relating to thig project. At tne same time that FUNAL chooses.
the Xingu Indian Park as an arsa for the vrelocation of indigenous groups
removed from their traditional territories, the Park itself is concretely and
indirectly threatened as a ‘reserve! or area of refuge by a pioneering
superhighuay (BR-808), which cuts through it diagonally. This signifies
that the Indians are removad from their regions by the pressure of progress
brought about by SUDAM and the Transamazon Superhighway and are transferred
£o another area which is simultaneously submitted to the same pressurées.

It is worth stressing that the defence of 3k~-808 as an instrument of
acculturation, which is energetically supported by FUNAIL, should for
necessary consistoncy, be extended to the indigonous areas in oxistence
today in the path of the Transamazon highway. The only possible alternative
to this hypothesis does not do justice to FUNAL, SUDAM, SUDECO and the

other administrative and planning agencies: it is that which embodies the
old Brazilian axiom, with colonial roots, according to which the Indlans

apre basically incapable of progress or of being useful and have no
racognized rights.

"The signatories, in the same manner as their illustrious ancestors
who in 1908 signed the document of the National Museum, are convinced that
it is possible, in spite of and beyond zny future and momentary interests
or preconceptions, to inform the most responsible sectors of national
society, in order to impose on the Indian problem a more just and humane
solution.”" 93/

349. Tt has been writben that some groups of Amerindians in Guyana are facing the
peril of forced removal from their ancestral lands:

The Akawaio Tndians of Guyana have lived in the forests and savannzhs
of the Upper Mazaruni Basin near Conan Doyle's Lost World since long before
the conquest of Socuth imsriea. They are skilled hunters who have turned
their nhand successfully to-cultivating the fragile soil of the region. 1In
their trances, the shamans ar¢ said to enter the spirit world by a ladder,
represented by a string tufted with razor grass which is inserted into a
nostril and drawn painfully through the wouth, inech by inch. They have no
ladder to escape the disaster which now threatens to overwhelm them.

Wha Akawaio are confronted by a spectre which haunts indigenous groups
in the world's tropical rain forests. For countless millenia the rain-
forests ‘have been storehouses of untapped genetic wealth ...

98/ World Council of Churches, op.cit., p. 341.
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i"Tn the Akawaios' case, it is Lo be death by drowning. The Guvanese
Government is committed to the Upper Mazaruni as the site for a -
£100 million dam and power station, equivalent in output to the Aswan Dam,
te provide power for an aliminium smelbter near tho bauxite mines on the
River Demerera, about 160 miles away. The dam's flood waters would inundate
an area of approximately 1,000 square miles, covering nearly all the tribe’s
lands. One community to be spared has already been largely taken over by the
Government as an agricultural settlement and prospective Mational Service
centre. The 4,000 Akawaio have nowhere to go." 99/

350. Desecribing the Hydro-slectric Power Project in the basin of the Upper Mazaruni
river, the following has been written:

"Sometime during 1975, the Government took the momentous decision to
begin implementation of a Hydro-electric Power Project in the basin of the
Upper Mazaruni River.

"Tts estimated cost is arcund $1,000 M(G) and when completed sometime
in 1982, it will produce 1,000 megawatts of alectrical power or about
10 times the power that is presently generated in Guyana.

i?
-

1Tt ia significant that the lion's share of this gxpenditure on
K preparatory’works igs being borne by the Government though it is expectead
“ bunat later, as is usual in such cases, international financing of some paris
of the Project will be obtained. :
tH
t3ince July 1975, z Swedish Consulting Engineering Firm SWECO, A.B.y
has been responsibie for carpying out the finai engineering studies: for the
Project. Previocus studies of the Upper Mazarunl had bsen carried out by
the Yugoslav firm Energo-Project.

"In addition, the Montreal Enginearing Company has also carried out a
- study of a number of sites for the production of hydro-electricity.

uSites investigated by the Montreal Engineering Company ineclude the
Amalis Falls in the Mazaruni River and the Kaiteur Falls. These are
considered by the Government of Guyana to be less ‘profitable (in terms of
cost ~ time - output) than the present Upper Mazaruni Site.” 100/

99/.The Guardian Extra, London, Friday, 21 March 1975, p. 1l4.

100/ "Upper Mazaruni Hydro Pdwér“PPoject", ﬁydro.PrOﬁress, a monthl?‘Bulletin
of the Upper Mazaruni Development Authority, Georgetown, Guyana, No, 1, March 1676,
pp. 1 and 3, ‘ o Lo . S
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5351. According to tne sanac official publiecation, some of the main indigenous groups
affected by this preoject have been identif
“iith the construction of the Upper Mazarunl Hydro-slectric Vorks,
number of indigenous inhabitanis in the arez will be affected. They can be
dividad into two main groups gonsisting of thu Amcrindians and ths
Porliwknockers along with a2 scatiering of settlers from Guyana's coasbtal belt
and from islands in the Caribbean.

"There are aboubt 4,500 Amerindians living at Hamarang, Waramadong,
Jawalla, Pipiilippal, Kako, Lmbhlnhi ai, Chinowicng and Kaikan. These are
mainly members of the Akawaio tribe among whom ars n fow Caribs and Arawaks.
Another tribe, the Arecunas live at Pa uima. However, not 211 of them will
be affected since some of the villages will be out of reach of the Project’s
reservolr waters.

"Among the scecond group - ths settlers are 1,200 Pork-knockars a napdy
and largely nomadic breed of people based mainly at Kurupung and Imbaimadai
when not in the backdam. The additional 300 islander settlers work as farmers,

small businessmen and Government employvees.

"The Hydro-sisetric Project will have an effzeb on the lifg-styles of
all of these peopie. For many of them it means new wealth, social status

g security and a change of career. For others it will be undoubiedly a
ainful, emotional experience since it will ba nacessary for them o break
heir ties with the land on which theiv sebtlements now stand. Fortunately,
only & few will be affected in this way." 101/

352. It has been written:
U... many square miles of land will be {looded, c¢resting a v

artificial lake beneath which Kamarang, Jawalla zand a number of
settlements will be completely and permanently submerged ...

o

2
[

agas and

"Unhappily, tha scheme will create much hardship Tor the Amerindians
whe have inhabited this area from time immemorial and necessitate the
uprooting and removal of hundreds of pcoalﬂ from their homes and holdings.
For this rcason serious doubis about the morality of this undertaking have
been expressed in many quarters and it is admx ted that i1t can be Juqtlalca
only on the grounds that it will be of real adventage to the Nation as
whola, and hopgfullj will vitimstely bring materinl benefits to iuturc
generations of the displaced Amerindian people Shomselves.t 102/

101/ "Challenge of Resettloment”, Hydro Progress, a meonthly Bulletin
Upper Mazaruni Development luthority, Georgetown, Guyana, No. 1, March 1

102/ The Archbishopis Letter, Austin Hous
25 February 1
Society.

e, Georgetown, Cuvana, )
976: Information furnished on % Septembar 1976 by the Anti-Slaver
G b ; Y
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Another source containg the information that:

"The Akawaio Indians ... are now being plundered for timber and minerals
with the encouragement of industrialized nations hungry for resources and high
investment returns. The forast dwellers who stand in the path of the
bulldozers and chainsaw gangs are under orders to make way for progress, and
integrate with societies ‘deeply divided by race and religion. The record of
the Americas shows that 'integration® invariably spells extinection or
cultural death.® 103/ S

Commantlng on the dlfferent reports that have been 1Dsued on the project, it

has been written:-

255.

upon

"The plan to submerge 1,000 square miles of Akawaio land by damming the
Mazapruni River, revealed in the Guardian Extra last year, has been viewed by
overseas obsarvers with some scepticism. It was felt that Guyana, a country
the size of Britain with a population of fewer than 1 million, had iittle
need for such a lavish scheme which will floecd nearly one-cightieth of the
country's land mass Lo provide chean power far in excess . of the country's.
reguirements. S :

"The owlglnal schema was submltued by Energoprojekt, the Yugoslav state
construction company. Early last year, the Guyanese Government called in
Sweco, a Swedish firm of ceonsulting engineesrs which had worksd with
Energoprojekt on' thes Kafue hydro-electric project in Zambia. The two schemes
have almost identical features in that they both make use of a large river .
bend to obtain the necessary head of water.

"The Swedish firm immedintely pointed out the impracticality of some
of the Yugoslav proposais. The initial size of the reservoir was so vast
ghat the cost of clearing the forest in the first stage would -almost sgual
the ‘entiré expense of thHe hydro-electric installation. Anticipating that
neither the funds nor fhe time would be available for this clearance work,
Sweco s5aid the lazke would turn into 'a veritable marshland with dead forest
surfacing above the water level over some 85 per-.cent of the lake at high
water and over practically the entire area at low water?, .

"Sweco then put forward 2 modified plan for raising the water level in
three stages. The first stage would be in-operation by 1982, the second
in 1992, and the third was unspecified. This would allow for the gradual
exploitation of the forest and-a measured rise:in power output more suitable
to the natfon's - reguirement.® 104/ :

Some of the basic views of the affected indigenous groups have been reported
as follows:

“An appeal by the Akawalc tribe against the Tlooding of. their homeland

in the remote Upper Mazaruni area of Guyana, NhuPQ the government of Forces
Burnhan is expescted shortly to announce detailed plang for a huge £500 million

103/ The Guardian Extra, London, 21 March 1975.

104/ The Guardian, 3 July 1976.
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hydro-electric project, has recently besn passcd to the Guardinn. Tape~recorded
by a visitor to the area, it is 2 moving statement of despair which echoos the

former plight of Horth Ameriecan Indian tribes facing similar encreachmants on
their land.

"hen British Guiana became independent 10 years ago, the Akawalo were
promised a legal title to their land. Referring to this, the Akawaio spckesman
says: ‘After having rejoiced because they told us. 'Be contented, live and
stay in this, your land',we are now sad and unahppy, ond we turn to this side
and te that for we do not wish that this cur land should be flooded. ... Our
Former head, that former government that went away and ended, would have
sxplained all thess things properly and would have put thenm right. " 105/

355. The appezl continues:

"o do not wish the watar to be stopped up, we do not want the dam te be
made for wikh it the excrementsand urine will go to our gardens to our Crops
of manioc, of sugar c¢ane and potatoes ... Ye do not want anyone now to zo
to our gardens in the same way =28 they go into the bush: and how much worss
will it be when all go to the gardens becausz the water will have ne outlet.
411 of us who live in the Cotinga are thinking this and are distressed,

0

™ -

... We hear 1L gaid that they will close off the Mazaruni, the Xako,
the KuKui, the Membaro, the Kamarang and the Paruima: and antious«stwicken
we ask: what are we going to do? And we do not hear anyone wao can axplal
how it is going to be good, this damming of the river in order to put in a
turbine for generating electric light.

“Here we are growing sad and thancznw' where shall we go? Shall we 20
to the lands of other people to melest them or anger tham as when others come
to us and the land is insufficient. They love their lands; we ourselves, we
love this land in which we live ... We have heard it szid - previocusly they

spoke to us thus: stay.peacefully in your land, work your gardens; with the
fruits of the gardens you can feed yourselves and also szil some to get a
iictle money. dnd now?

“_ .. ean we, who are net mountain-top birds like Amuchima, ascend the
mountains to make gardens? There some birds can live, but not the Indians.
And . also the birds of the savannz, when they are locded out with water they
become sad becauae they do not know how to live in the forest.” 106/

105/ Before the Flood, loc.cit., p. 2.

100/ ibld., and infermation furnished on 3 September 1976 by the Anti-Slavery
Saolety.
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357. This project was specifically pnentioned among other "non-approved development
cases" that were rejescted by the International NGO Conference on Digcrimination
against Indigenous Populations in the Americas (1577). In the report of the
Eeonomic Commission of this Conference it was stated that: ’

1To accommodate the increasing demand for materials and resodrces and
the inherent profit quest, the multinational corporations have accelerated
development and exploitation of native peoples 2nd resources ...

“The development and exploitation of these reserves 18 being initiated
and accelerated at an alarming rate ... ’

t.... Plans are now implementsd without native consultation and input
on the lands surrounding native areas and in the aress themselves. Speciric
cases of unapproved development include ...

... the Hydro»eiectric Projegt‘in Guyana which would flood the whole
of the Akawaio territory.¥ 107/ ' - o

258, Hydro Progress, a monthly_bulletinrof_tha Upper Mazzaruni DévéloPment Authority,
which publishes the views of the Government of Guyana, contains the following '
information: B ‘ S T

f... the Hydro~eclectric project for which [the] Minister [of Energy and
Natural Resources] is responsible is administéred by thé Upper Mazaruni
Development Authority and involves not only the construction of the
installations but also the resettlement of the Amerindians and other settlears
from the area to be flooded and the development of the lands alongside the
access road ...

1The pesettlement of the Amerindians and other settlers involves the
Ministry of Energy and Natural Rosources, the Ministry of Health, Ministry of
Agriculture, Ministry of Co-operatives and National Mobilisation, the
Ministry of Works and Housing, the Guyana Council of Churches and the Guyana
Water Authority. ' o ' C

107/ Report of the International NGO Conference on Dismerimination against
Indigenous Populations in the Americas - 1977, 20-23 September 1977, Palais des
Nations, -Geneva. Report of the Economic Commission, "I. Multinational
Corporations', p.7. The same report contains the following statements on the
utilization of non-renewable rasources and some of its consequences for indigenous
populations in different areas of the Americas:

nEffects of development are the utilization and selling of none-renewable
resources, especlally water. later is used =8 2 primary enargy.Source in
transportation of energy resources, and in industriszl development ...

tyhere water continues to be used by ccorporations as a component of
agri-business, native populatlons are threatened by more immediate exploitation.
Agri-business is dependent on an inexpensive, readily available labor ‘supply,
which is found in the rural native populations ..." (p.T7).
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#3oth the Hinistry of Agriculbture and the Ministry of Energy and Natural
Resources together with the Ministry of Health and Ministry of Works and
Housing {surveys) ares further co~operating on the necessary ecologlcal
investigations relevant to the Project.

1The Ministry of Information and Culture is giving assistance in relation
to publicity." 103/

“A pepresentative of the indigenous Allzluja religion of the Akawaio
tribe is to be nominated shortly to sit on the Commitbtee after the necessary
congulitations with the &ilelujah group, have becn completed.

"The Committee, which will have powers Lo co-opt additional members, is
to submit monthly reports to ths Cde. Minister of Energy and Natural

Rasources., W 109/

In his inaugural address to the first mecting of the BResettloment Committes on

353.
30 January 1976, the Minister of Energy and Natural Resources stated:
~ %,.. thet presently in the remote Mazaruni region people still live in

primitive conditions ... it is Government's beoliel that in the national
interest it is better for the people thems eivcw az well as the antire Guyanese
population that arrangements be made for their opderly removal to another
place s¢ that they too can share in the bbneflt of the upsurge in economic

a activity which would atiend the establishment of a Hydro-eleotric Station." 1i¢/

360, On the penefits of having a Rasetilament ComnlLteh it has been written:

4

move which is meant to
to the Anerindians

"The establishment of a Resettlement Committee is
ensure that there is in fact as much benefit as possibls
and obthars who will be aff d ...

H
(i i

1§
ack

(D

[

"Since this Committee zlse includes members from the Amorindian tribes
in the areas, it sxposes them to 2 wide orousa section of opinicns, help and
advice to whzch they have Darhaﬁa never befsres been introduced. In addition,
beeause of the composition of the Committee, every aspect of Resettlement
including means of developing further the moral, cultural and traditional
patterns of Amerindian life are discussed.” 111/

351. The Special Rapporteur requested bui did not receive information on the
decisions and activities of the Resettiement Commitbtee, as well as on bthe present
representation of the imerindian-groups conecerned, with an indication of their
rights as committee members and of the numerical importance of their votes within

108/ Hydro Progress, Ho. 1, March 1978, pp. 3 and 10.
109/ Ibid., pp. 2 and 3.
110/ Ibid., p. 2.

111/ Ibig., p. 1l.
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the total membership of the Committes. The Special Rapporteur alsc regussted but
did not receive informaticn on topography, flora and fauna of the resettlement lands,
vhether or not it resembles the traditional habitat of the groups concerned closely,
information on the location of these lands vis-a-vis the project (vhether close or
far from it}, work opportunities that may have been created by the project for
members of those communitices, a8 well as the conditions of that employment.

-rf‘n
oZ

352, The terms of reference of an Upper Mazaruni Hydro-electric Resettlement

Connlttbb and its composition have been described as follows:

(1) The identificatisn of settlements and areas to be flooded both in the
Upper Mazaruni and in the Kurupung RBiver areas. :

“(2) The identification of the areas for resetilement of those Amerindians
as well as others who would be effbcted

u(3} Consideration of whether in the new Amerindian se ttlanents, tne exzatlnr
pattern of smzll znd separate villages, and settlements based 1argely on
tribal, and/or religious consideration should be maintained or whether
some degres of amalgamation is feaslble.

H4) Conold ratwon of the guestion of compensation, or recompense.

H(5) The examination of the question of the standard and fype of physical
nlanning, lay cut, buildings and other facilities.

(5} The formulation of proposals for uhm smooth orderly and %fimely transition
from the old setilements Lo bBheqnew, 1nﬂludln5 thu nature and scope of
development in the old and new settlements respectively during the
transition pericd.

(7Y The formulation of information and communication programmes designed to
explain the rationalce and the main features of the Hydro Power Project
Lo Bhe Amorindians ond othera wno would bo most affectad.

‘w(8Y Generaily; to make recommendations with respect. to the foregoing.

-‘“The Conﬁltt;e consnéus of -
(L) The Managear, U.M.D.A: (Chairmang .
"(2) The Asst. Manager (ﬁeéourcﬁ Development) U.M.D.2.
1{3) The. P.S. Ministry of Regional Development.
ﬁtd} The Chief Interior Qevelopmént Officer.
"tﬁb Tsé Regional Development Officer‘(Mazaruni/Potaro}.
f(é) Representative of the Cuyana Cauncii-bfiehurches.
(7 Represehtative-of the Sevénth Day‘ﬂdventisﬁ Churph in Guyana.

ii{8) Represcntative of the Pilgrim Holiness Church in Guyana.



B/CN.4/Sub.2/1985 /71 /4dd .4
page 182

"(G) Two representatives (of the Amerindian Communities) of the Upper Mazaruni
Subregional Council.

n(10) Cde. P. Peters (of Imbaimadai).
"(11) Cde. L.E. Ferguson {of Kurunpung)
"(12) Cde. Dr. L.P. Cummings (U.G.)
(15) Cde. Dr. L. Phillips (G.N.S.)
"(14) Cde. Dr. Leslie Moobtoo.

"{15) Cde. Dehnis Williams.

3%, -One publication contains the following informaticn on an alternative to the
Upper Mazaruni Hydrc Power Project:

TThe choice of the Upper Mazaruni site assumes new proportions in view of
the foet that it lies in the heart of disputed territory, and ls the subject
of a moratorium signed by Guvana, Venezuela and Britain in 1970. The protocol
stipulates that the boundary dispute can be gsolved only by mutual co~operation,
and that neither Guyana nor Venezuela may take unilateral action to strengthen
or assert its claims in the zone.

~.x’ . u8ince the Upper Mazaruni scheme would be in breach of the treaby, it 1s
difficult to resist the conclusion that the dovernment is determined to press
ahead and consolidate its hold over the area with massive infusicns of men and
machines before the agreement explires in 1982,

‘MQpganizations concerned with the fate of the dkawaio feel that Britain,
as a signatory to the treaty and former ruler, should take steps to remind the
Guyanese of their obligations.

MPerhaps for this reason, the World Bank has so far steered clear of the
Upper Mazaruni scheme, and it is doubtful whether it or the United Kations
wishes to provide finance for the coperation., However, a Canadian firm has
carried out a feasibility study of another promising site on behalf of the
United Netions and funded by the World Bank. This study, completed in 1969,
was of the Tiboku area of the lower Mazaruni. It concluded that it was
technically and economically feasible to site a dam and power station at Tiboku
to meet the anticipated growth of Guyana in 1975-8%, together with a
superimposed metallurgical load of 130 Md. The cost was estimated at
£247.5 million.

"The Tiboku scheme would not seriously displace Amerindians, would do
iess damage ecologically and would cost less than half the Upper Mazaruni
scheme (now estimated at £13%0 million). Other feasibility studies have been
made at Tiger Hill, sited on the Demerera River conveniently close to the
bauxite mines, the Berbere River, the Cuyuni River and the Essequibo River
at Monkey Jump. However, the suspicion is growing thet the Government 1s
privately committed to the Upper Mazaruni dam, and is merely going through
the formalities of conducting other Feasibility studies to give democratic
closs to a fait accompli. The attempted eviction of the Akawaio substantiates
this theory." 112/

112/ The Guardian Extra, 21 March 1975.
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364. The-Spzeial Rapporteur requested bubt did not roceive information on all efforts
that may have beoen made to ascertain in an authentic and accurdte mannar the
attitudes, desires and preferences of the indigenous groups concerncd regarding
the evolving characteristics of the nrojcet and ita slternatives, expressed under
conditions reasonably free from any constraints, intimidation-or pressure. He
stated that he would particulariy appreciate information on aspects of the
establishment of the project itself; its modalities; implications for the groups
concerned; the resettlement arsas for groups to be transferred elsewhers and the
suitability of those lands in the groups? estimation, as well as the work
possibilities the project may bring to them.

365. In resolution 77-06 concérning environment policy, the Inuit Circumpolar
Confercnce has siated the following: :

MHERTAS, the regions of the Inuit homeland are made up of numerous
Fragile ecosystems and environments: and

"WHEREAS, the nations within the circumpolar region presently lack
dequate environmental policies and legislation to protect these regions;
ind B : ‘ . _

job] !,'.)

"YHEREAS, the Inuit have no
various uecl¢1onmmak1ng proceéssae
affocting these regions:

ull participation in the

k)
ivate and public sectors,

Eﬂ ct
o
& ¢
e
-t

"HOW, THEREFORE, BE IT RESOLVED thot sach nation in which the Tnuit lives
is vigorously urged to adopt by convention a common set of rules with respect
to offshore and. onshore Arctic resource development, -and that the Inuit
community has a r"ght to pm-EWClﬁﬂte in this ralbnmaklnb-

el . .
VEE IT PURTHER RESOLVED that the rules for Arctic rezource development
pecifically provide Tor an Inuit-controlled technology assessment

; Adnd :

HEE I? FURTHEER RESOLVED that the rules of Arctic resource development
will specifically rrovide for the determination of safe technology: an Arctic
population policy; locally-controlled-wildlife management and Arctio
military-usc policy; conservation.of traditional use valueg; access to
government informaticn concerning the Inuit homeland; the development of an
internztional Arctic coastal zone manageoment program and ‘@ ‘co-oparative
environmental impact assessment protocol detailing participation of the
Inuip. ¥ : : ' ‘ ‘

366. In resolution 77-11 concarning peaceful and safe uses of the Arctlc Clrcumnolar
Zone the Inuit Conference sta tcd that:

PHHEREAS, we Enupi't racagnizc that it is in the best inteprests of all
circumpolar people that the Aretic shall forever b used for peaceful and
environmentally safe purposes; and : oo

TUHEREAS, we Inupiat ars eg 11; interested in the continuation of our
homeland free of human confliet and discord; and
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"WHEREAS, we Inupiat acknowledge the emphatic contributions to scientifie
knowledge resulting from a& co-operative spirit in scientific investigations of
the Aretic; :

"NOW, THEREFGRE,“BE IT RESOLVED THAT:

B "L. The Arctic shall be used for peaceful and environmentally safé '~
purpcoses only; : : ‘- B

"2. There shall be prohibited any medsure:of a military nature such as
the establishment of military bases and fortifications, the carrying out of
military manoeuvres and the testing of any type of weapon and/or the
disposition of any type of chemical, biological or:nuclear waste;

"3, A moratorium be czlled on implacement of nucleoar weapons; and
"4. A1l stepa be taken to promobe the objectives in the above mentioned.™

367. The Inuit Circumpolar Conference.in its resolution 77-15 has called upon the
International Whaling Commission teo defend Inuit rights to hunt the whale:

"HEREAS, the Inuit have hunted the Whale for thousands of years, and the
relationship between the Inuit and the Whale has become 2 neceasary part of
the Arctic ecological systewm, and o '

. "WHEREAS, there are those who do not understand the relationship between
the. Inuit and the whale, and are working to stop Inuit whaling as a meuans of
preserving whale species being destroyed by commercinl whaling; and -

"WHEREAS, Inuit whaling is subsistence whaling and not commercial
whaling; and- : SR : .

"WHEREAS, whaling is » necessary part of Inuit cultural identity and
social orgenization, and is in no way similar to commercial whaling;

"HOW, THEREFORE, BE IT RESCLVED that the delegntes assembled at the
first Inuit Circumpolar Conférence call upon the United States and Canadian
delegates to attend the forthecoming meeting of the International Whaling
Commission in Australia to defend the Inuits’ aboriginal right to hunt the
whale in the Arctic.”

368. The Inuit Circumpolar Conference also adopted resolution 77-16, urging the wise
aind full use of subsisbtence resources:

- "WHEREA , subsistence hunting is thes foundation of Inuit survival in the
Arctic and constitutes an important aboriginal right of the Inuit; and

"WHEREAS, game stocks upon which the Indit depend for their physiecal and
cultural survival are limited, and are under heavy pressure wherever Arctic
natural resources are being developed; and
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THHEREAS, thaese prezsures will result in attempts to limit or eliminate
subsistenc '

ce hunting in the Arctic unless special care is taken; and-

M{HEREAS, it is traditional behaviour for game biologisis and others te
justify hunting.limitabions by pointing. to wasateful hunting practices through
modarn hunting. equipment andmtranapgrtatiéﬁ; and

BWHEREAS, stories of waste of gome and othor poor hunting practices make
the political defensce of subsistence more difficult by reducing public
cenfidence in the ability of the Inult to manage fish and gome;

"WOW, THEREFORE, BE IT RESOLVED that the delegates assembled at the first
Inuit Circumpolar Conference call upon all Inuit to behave ns hunters and in
ne way that will create scandal and ondanger our subsistence hunting rights,
and to conserve our game as wo would conserve our homeland, and protect the
future generations of our people.” ' - =
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F. Attripution of Land

369. Separate attention will be given to the twe aspects of this guestion nhat
are relevant for indigenous populatlons.

i. Pue consideration for the satisfaction of the needs of the
indigenous populations with respeci to land and the means
Lo exploit it successfully

370. There is considerable information on agrarian reform schemes in several
countries. This study is, howevesr, only interasied in ascertaining in what
manner, if any, these schemes and programmes could bznefit the indigenous
populations of these countries, and not in =antering into a detailed description of
plans, --hemes and programmes that, in practical terms, may bear little relevance
for iidigenous communities. Unfortunately, most of the information available

in thews respects did not show clearly how such schemes were applied for the
benefit of indigenous populations. The dzata concerning certain countries did,
however, contain some information directly relevant for the purposes of the
present study and will be pressented in a succincei manner.

3:1. It must be pointed out, though, that not infreguently, far from benefiting
the indigenous populations, the schemes are carried out at the expense of land
which has traditionally been considered indigenous land by communities and peoples
whose ancestors have occupied it - physically and economically - for many
centuries and even for millenia. iMany of the indigenous ancesiral lands are
considered a2z res nullius for agrarian reforsa purposes or as "riscal land?,

a8 they have never been regisftered in the name of their possessors and usufruct
holders in the public ragistry of real estate and are, according fto the criteria
on which those programmes are based, "unoccupied® or "not occupied®.

372. This has happened in the past in connection with the nomadic or semi-
nomadic populations of a2 hunter-gatheresr economy who occupy a vast area of land
on which they and their ancestors have migrated seasonally for hundreds or
thousands of years. As the official criteria fTor cccupation include sedentarism
and a considerable amount of agricultural labour on the land, the land is classed
as "attributable® in agrarian reform schemes. This lack of recognition of
millenary physical and economic occupaticon has led to the attribution of
indigenous ancestral land to others, who presumably fulfil the criteria ruling
these aspects, depriving indigenocus communities of land rather than attributing
or giving land to them. As has heen pointed out, the c¢riteriaz for valid
occupation often call for intensive use of land and its intsgration in a market
sconomy organization of land development with high productivity. Thus those
groups that practise subsistence economy are not considered as really occupying
their land even if they are sedentary and devoted to agricultural activities.

37%. Another problem that has arisen in this connection is that of attempts at
the overnight conversion of populations which have been traditionally, and are
today pastoralists or hunter-gatherers, of a nomadic or semi-nomadic life-style,
to sedentary agriculturzlist communities. This has been attempted in many
areas and at different periods. Under these measures, indigenous communities
have been assigned lend for agriculture and brought to a2 site selected with
little participation by the community concernsed in order to make them abandon
their "primitive" ways and adopt methods more =usceptible of “ecivilized
sebtlement™ and "integration' into the national scciety through their
incorporation into the market economy at the bottom of the ladder.
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374. It is always questionable whether the communities affected have really

been consulbed and taken part in a decision. It is also generally questionable
whether this "conversion' is necessary or even desirable within a broader
perspective. It is hopeless to try to attain sueh radical changes in life~
style in a short period of time and without the free and informed will of those
concerned. Should such changes indeed be required or desirable in the long
run, all factors considered and with the interests of the indigenous communities-
concerned clearly in mind as a main consideration, this cannot possibly be
attained in a short time, - ‘

375. Appropriate -and efficient agrarian reform programmes must take into account
the existing occupation of land by indigenous populations on the basis of criteria
that indicate the real situation before land is classed in any way as alienable

by agrarian reforms.  The needs of the indigenous communities for additional

1and must be realistically and fairly assessed and takén into account in those -
plans. ' o T

376. If it is found necessary to move some communities from their ancestral
lands to other areas (and any such decision must in any case beabundantly weall
founded and confirmed after careful consideration}, the new areas must be freely
chosen by the communities affécted,- from among areas with identical or very
similarvfaund, flora and topographical features to the ancestral land that they
will Be forced to abandon, whenever the reason Tor abandonment, is not an unavoidable
natural disaster (e.g. destruction by éarthquake) permanent arrangements have

to be made to compensazte the indigerious ‘communities for the disruption of their
normal life-style and to help them to return to their ancestral land once the - -
circumstances forecing their resettlement have passed. These communities should
be granted at least the same facilities and services they enjoyed before removal
from lands. N ' :

%77. The information available on these aspects shows that several types of
situation exist in the courtries covered by the study. Sometimes, even within
given countries, situations may vary from region to region.

378. The information on this subject may be classified as follows: countries
on which there is no information; countries where little attention has been
paid to the needs in question; and countries where' such attention exists
primarily in legal texts, but rarely in fact. ‘ = -

%79. There is no specific information on a number of countries. 113/

Lo

380, It should be noted that, in countries where these matters have received wvery
little attention, only information’of a general nature is-available. - RPN

%81. Following the adoption of the Agrarian Reform Act in Bolivia, a serious
indictment was made of the development of indigenous communities: "A second
major objective, development of the indigenous comunidades, autonomous
traditional communities, has received almost no attention". 114/

113/ Argentina, Australia, Bangladesh, Burma, Costa Rica, Denmark (Greenland},
Ecuador, El Salvador, Finland, France (Guiana}, Guatemala, Guyana, Honduras,
Indonesia, Japan, Pakistan, Panama, Peru, Philippines, Sri Lanka, Suriname and. -
Venezuela. "

114/ Dwight B. Heath and others, Land Reform and Social Revolution in
Bolivia, Foreign Area Studies, The American University, Washington, D.C. p. 375.
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382. With regard to the countries where legislation has been adopted on this
subject, but has frequently noit been implemented in practical terms, it should

be noted that the available information varies and includes legal provisions and -
different types of information from governmental and non-governmental sources

on their practical application.

383. In Brazil article 2 (v} of febtiNo. 6001 guarantees the Indians. the right
to remain in their habitat permanently “if they so wish, and to be provided with
rescurces for their developrent and progress.

384. In connection with the establishment of reserves for the Yanomami (Yanoama)
it has been writien: ‘ : T

"In an immense area in the northeast of the State of Amazonas and the
west of the Territory of Roraima, their lands have been invaded by the
Northern Perimeter Highway BR--210, INCRA colonization, cattle ranchlng
and mineral prospectors and mining companies.

_ "The Yanomami (also referred to as Yanomamd, Yanoama or Waikd for
the group as a whole, Sanuma, Ninam, Yanomam in terms of sub-linguistic
groups, and Guaharibo, Xirixana, Xiriana by Brazilians locally) have, in
a few years of intensified contact, suffered casualties similar to those
“‘guffered by the Parakana: disintegration of the group and cultural collapse,

decimation through disease, begging and prostitution have all been results
of contact with roadworkers during the construction of the BR-210, the
presence of prospectors, and the slow éndéroachment of settlers,

"The Yanomami number about 20,000 in Venezuela and Brazil, and, with
a population of eight and a half thousand, are the most numercus group in
Brazil still to have remainad largely isolated and thus retained a high
degree of cultural and physical integrity. They are widely scattered over
gn area of some 6 million hectares in Amazonas and Roraima and are at
present seriously threatened by the three principal offensives of Brazilian
development - the roads, the exploitation of mineral wealth, and the
development of agribusiness,

"While contact with Yanomami Indians goes back to the last century,
it is only since the 1940= and 1950s that permanent contact was initiated
with certain groups with the establishment of missions, both Catholic and
Protestant (North American) in nine separate areas in Amazonas and
Roraima. Since this time, various infectious diseases of "white' origin

“‘most notably tuberculosis and onchocerciasis have appearad and spread
widely amongst the Yanomami, one of whose characteristics is perambulation
over large areas and frequent inter-group visiting.

"In the late 1950 fthe Xirixana of the Mucajai sought contact with
settlers on the river shoptly before a mission station was establisbed amongst
them, and have maintained this contact ever since. The smallepr Waikd:groups
further downriver, on the Mucajals affluent, the Apiad, had long suffered
the abuses of pelt hunters, loggers and settlers, and finally with the = - -

~advent of INCRA colonists fled this year to join the Xirizana, bringing

" with them however the TB with which they are badly affected, and which had
in fact already spread from them to the Xirixana in the early 1970s,
where it still, in spite of missionary health care, accounts for deaths
in the tribe.
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"Nhltu farmers from downriver freguently come up e the Mucajael to
“peeruit Indians for labour: -at Tirst only the men ‘vent, but recently
women and familizas Have begn zoing down. Thzy stay Tor severdl wesks,
PeLurnlng angry at the poor pay they have received, infected with colds
and flu, coverad with ragged clobhing. = The missioharies told me that
after every trip the sthole tribe has to be treated for YD,
"altHough no official -inforvation is ‘availablae;, the Xirixana have
veported -that in Sepccﬂber 1973 = party of THCRA topographers, who began
marking out land on the river bank between some of the malocas, cutting
“tpactor<wide swaths through the forest, two years ago and then stopped, came
up the river again, seiting cement markers along the bank all the way up
beyond the last Hirixama maloca. A young military cadet who accompanied
the INCRA team said that they had marked out lots of up to 5,000 ha. as
far up as just below the ared of Surucucu. Thls Ilagrant invasion of the
Indiina® terrltorv haia yet to be 1nVEQngauLd

"In 1969 and 1970 1nf1uunza and dy%enterv and stibsequently B in
waves of epidemics decimated Yanomahi in the rezion of the Maid river
in Amazonas, and at least 100 are lnown to havs died at that time. In
June 1978, according to reports from CIMI, the Prelacy of the Rio Negro
and the FUNAT agent Mario Craveiro, alwmost ancther 100 died in the same
region, viectims of malaria and TB. Missionaries now fear that partial
treatment of TB vietims may-be creating drug-resistant bacillae, and that
owing to the network cof contacts amongst Yanomdmil groups, Lhe disease may
"veach drastic and lebthal proportions, which only a hugu and weliworgsnlzbd
_nealth programne coulﬁ aven hope to control. *

”Onchocurcmqﬁls (Afrlcan River Blindness) has also baen spreading
throusch the Yanomami from Venezusla: its B razilian focus: as in the region
of Totootabi and Surucucu, where 100 infection has been found, but as the
blackfly vector is found all over Yanomami territory, and a few cases
have diready — besgrn identified in the Mueajal and the Catrimani regions, the
pptential for further spreading is very high. : -

' 1Tn late 1974 the conatruction of the BR-210 began to be halted due

" to unfeasibly high costs {(Cr 31,000,000 ber km} in 1975. - During this
pariod infectious diseases brought inby the construction teams, principally
iflu and its complications and measles, killed.approximately 30 Yanomami.
In 1977 a further outbreak of measles which spread to isolated groups
'killed another 68 Indians - 40 per cent of each of the three groups worst
Thik. Y Skin diseases transmitted by infected sccondhand clothing given to
the Indians, venereal disease and alcohol have taken their terrible toll
‘of several groups in this region of the upper Catrimani, crossed by the road
only % km from one of the Yanomami villages, and the Catrimani mission. )
Two FUNAT posts supposedly protect the arez (it wasz to this region that

" Amahcie was sent after the Wamuri-Atroasi scandal, and accusations of his
running a- punishment camp on the BR-210 led fo his removal from the area),
and the post ab ¥m 211 has re-housed the Opikteri, one group which: :
succumbad to begging and prostitution at the roadside, abandoning their
village: now they work for FUHAL on the post.

HPhe road is expected to be recommenced in 1%79.
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The region of Surucucu in Horaima, with onc of the largeat concentrations
of Yanomaml, nunbering some 2,000 Indians, is being threatened by a road
linking it with the Catrimani. INCRA colonization 2ad the discevery of
larze mineral deposits,- particularly uranium. By 1974 150 technicians from
the CRRM (Government mineral research c¢o.), Projeto RADAM {Radam Amazonia)
and Nucleobras (the Government nuclear energy co.) were working in
Surucucu. Between 1974 and 1976 when all prospectors were expelled from
the area after constant conflicts and the deaths of two prospectors and one
Indian, there were up to 500 men living in camps, progpecting for gold,
cassiterite and manganese. There is now a FUNAT post in Surucucu, the
missionaries having moved out, and the real mining invasion i3, of course,
yet to begin.

"Since 1968, projects have been sent to FUNAT by missionaries and

anthropelogists for the demarcation of tne Yanomzmiis land in the form of

a Park, and in 1974 the "Projeto Yancama® designed hy two anthropologists
from the University of Brasilia to provide social and health control of
Indian/iWhite relations along the road construction front was anproved by
TUNAT. . A political move ageainst foreign anthropologists caused the projact
to be dropped in 1976 before it got under way, and this year FUNAI

announced the delimitation of 21 smali separate areas ror lccal Yanomami
groups in Amazonas and Roralmc.

} ‘) counter provosal to this measure is to be presented by a Prdup
connected with the Catrimani mission to the Brazilian Congress and %o
FUHAL, as it is universally recognized that FUNAI s propesal would:be fatal
to the Yanomami, who have already proven fragile in contacts with white
society, in that they would find themselves on tiny islands in a sea of
rapresentatives of 2 powerful and aggrossive society who, basically, are
only after all the land and‘tﬁ; wealth thay cen grab. To thesez four case
histories could be added dozens of others, many of then far more gruesone
and dramatic, where contzct hag been more ruthless and more violent:
some of these will be referred to briefly below. But the process, the
international and internal colonialist reconquest of Brazil, has the same
effect on all Indian gvoups. Of the 159 tribal zreoups listed by CIMI
in their latest surveyof August 1978, hardly a single group, whether their
tarritory is c;f101a11y demarcatec or not, is free from the interfersnce of
large cconomic groups, individual settlers or the income~generating
departments of FUNAIL itself." 115/

385. A journazlist writes: “One stratbe zglc road, the Horithern Perimeter Highway,
already runs through 220 kilometres of theirp turwltory Mere contact with the
workers who built the road was cenough for several dozen Indians to catch diseases
to which they had no resistance and whlch were. therefore fatal to them. Quite
without meaning to, white missionaries themselves Lransnltted measles to some
other Yanomami and it, too, was Patal Perhaps the greatest peril that ncow lies
in wait for the Yﬂnomanl is the fzet that traoces of uranium have been discovered
in thelr region and this is likely to start 2 ‘nuclesr gold’ rush. Th2 havoc
that such invasions of ‘prospectors’ usually create among indigenous tribes is

[

115/ Anna Presland, loc. cit., p. 2€
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only too well-known. In addition, the Braziiian #Habtional 3etilement Institute
has begun to set aside two areas for the intensive breeding of zebus. This

is just one mere problem for the Yanomami. The Brazilian Government has not
remained entirely indiffereni to the problems faced by this Indian tribe.
Through FUNAI (the National Indian Foundation), it has proposed to split. up the
Yanomami in 21 small reseprvationz, which wculd bz protected little islands.
However, this solution cennot be regarded as satisfactory. For one thing, it
would mean that entire villages would have To be-uprooted. For another, it
would place unacceptabis restrictions on the Yanomamis® living space by putting
them 'in cages W Cn 2% Junz, a counLor-proposal was submittea to the .Brazilian
Govermment by a number of Indl n defence and protection organizations which are
united under the banner of the Lcndonmuaaed Survival International Movement.
These .organizations. include Amazind,. .z documentation and lnfornaslon centre

for Amazonian Indians-which operates undszr the able guldance of thé cthncloglst
Rene [Fiirst, and:has its headquarters in Geneva. UWhat is this counter-.
proposal?“ 110/

286, As to Tndla, tnv Anti-Slavery Society has stated: .

"Phe development of the most undsrdeveloped community in India has

depended so far on relatively paltry sums that would be insufficient in

well served.Plains areas and are teotally 1ﬂud30ﬂdbe in the hilly tribal _
districts where there is almost no infrastruchture. . If one adds to this the
fact that in Indiz the major Cinancial resources{conu nqt_ﬁrom plan alilocations
but from banks and open market borrowing which ... are not opan to S5Ts,

one gebts an even more staggering picture of the cumulative dlsadvantageﬂ
they suffer in comparison to non-trivals. However, damning as the small
quantum of .resources alliocated to tribal develcpment is,.particularly in
view .of .Government rhetoric about "uplifting” the tribals, the indictment
against tne Government of India is not just that the funds it;spends in
tribal areas are insufficient, bui 2lso that the funds it spends are
considerably less than the value of the minerals and.timber extracted from
these areas. :

"Some imbalance of course is to be expected = the job of a government is
to allocata national and State resources to those sectors and regions that
will maks the greatest contribution to over-zll national welfare, and
therefore investment in ‘green revolution’ areas, such as Punjab and
Naryana, may, undar certain definitions of welfare, be preferable to
investing in tribal areas.

“There can be no doubi ... that the value of the resources. extracted from
tribal areas greatly outweighs the funds employed by Union and State
zovernments for tribal welfare and development confirming the assertion made
earlier that tribal India can best be seen as an internal colony within

an exp101tat1vc non-tribal country.

"o.. it is - not 3ust that the tribals are not benefiting financially from
the exploitation of their traditional environments. Account must also be
taken of the delsterious effects fhat the huge forestry, mining, urban-
industrial and HEP/irrigation dam. schemes are having on the adivasis!

116/ Jean-Paul de Sury in the Tribune de Cenéve, 16 July 1979. =~
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ability to continue their traditional methods of preduction. Tribals

are being forced by a combination of land alienation for dams and industrial
developments, preohibitions on the use of forest rebources, ... lack of
investment in tribal agriculture and land -alienation by encroaching

Hindus, to give up their largely autonomous, self-sufficient methods of
production to become badly paid, landless labourers, elther harvesting

their traditionzl forests and working in mines for the benefit of the
.non-tribal areas, or migrating seasonally or permanently to distant
brickfields, plantations and areas of high agricultural potential in

search of worik.™

The government sponsored spread of the capitalist mode of production into
pprlpheral adivasl arcas is destroving the tribalst orbmcapltallst modes of
production, The adivasis are paying for the development of Hindu India with
economic insecurity, poor wages, social discorganization and cultural shock.

387. Section 1% of the Aboriginal People’s Ordinance of Malaysia proviaes for
the compulsory acquisition of land for aboriginal areas or preserves.

368. There are, however, certain problems in connection with the nomadic or
semi-nomadic groups of Orang Asli. Such groups necesgarily claim vast extensions
of land in the area where Ehuy obtain  their means of livelihood. Efforts to

7 settle these groups in dstermined arsas are coupled with z necessary restriction
of such extensions of land. This is not aluays welcomed by the Orang Asli
groups, as the Special Rapporteur was told during his officizl visit to Malaysia
in June 1973.

389. In this connection, the statement of policy regarding the Aboriginal
population contains the following criteria concerning agriculture and forest
policy {section (iii} (b)):

"As regards cultivation it should be the ultimate objective to replace the
presegnt svstam of shifting cultivation with some system of permanent
agriculture. It is accepted that the reason why these groups of aborigines
" practice shifting cultivation is 2lso because of the nature of the terrain in
which they live. Al the same time it is also accepted that any inducement
to these groups to adopt a more permanent form of agriculture should:.avoid
disrupting their traditionzl way of 1ife too suddenly, and that the process
may take a considerable length of time. The basic requirements for settled
agriculture are a sufficiency of food crops and a dependable cash crop,
probably. rubber, which is the least demanding of crops. This required a
degree of permanency of cccupation, an advance in agricultural toechnique
and the choice of suitable sites. Definite plans should therefore be
formulated to provide the necessary land for this in places where the
aborigines are willing to scttlz. [PFurther, although traditions should be
observed and enforced settling avoided at all costs, no encouragement should
be given To the perpctuation of thzir presant nomadic way of 1ife. In
pursuance of the above it will be necessary elther to include trained
.agricultural parsonnel in the Departwent of iborigines, or to provide training
for in-service officers. It will also be necessary to train aborigines to
work as agricultural extension personnel. The Ministry of Agriculture and
Co-operatives should however help with the provision of advice and such
gssentials as planting materials and better types of seeds." 117/

117/ Ministry of tihe Intzrior, Statement of poliecy regarding the administration
of the aborigine peoples of the Fedegration of Malaysia, Kuala Lumpur, November 19561,

pp. 5-b6.
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390. With regard to arrangements ito satisfy th: needs of the indigenous
populations with respect to land and the means to exploit it, the Antl.Slavery

e
[
Society has furnished the following information on Paraguay

‘e

%, . The Commission established to aseek a legal formula for granting land
titles in ravour of the indigenous communities, in its conclusions of

11 December 197%, proposed that land titles be granted not te individuals,
but to whole communities. This sesms to be in accordance with the
traditions of most Paraguayan Indians and corresponds to a tradition of
co-operative land ouwnership in Paraguay. From thesc ceonclusions, and from
the reselution No. 877 of 24 March 1974, of the Instituto de Bienestar
Rural, the [ollowing method for obtaining land titles ean be’devised:

1. The Indians in quastion must be inseribed in the Birth Register
and thus obtain full citizenship so that they can exercise ownership
rights, 2. The group in gquestion must dttend literacy courses.

3. It must be trainad in co-operativism. 4. Tt must constitube a
production co-operabive. 5. In the msantime, the Instituto de
Bieneshar Rural (IBR) aust Lave reserved land for the group in gquestion.
6. The land is iransferred to the Asociacidn Indipenista del Paraguay.
7. The Asociacidn Indigenistsz transfers the land to the indigenous
co=-operative’. ' .

"Up to now, Lhis process has only been carried out once in the case of the Pal
Indians. There are, however, difficulties: o

'1. ne process is long, thus allowing the time for land speculators
and non~indigenous settlers to act. Tor instance, with the process
still under way, white settlers could occupy the land in gquestion and
thus gain a certain right to be there, which would guzrantec de facto
theiyr staying there even sf and was offleially granted to the
Tridians. 2. The process of land transfer cannot be fulfilled without
benevolent non~indigenous intermediarie These must act sco that IBR
reserves land for the Indians, as the latbar, at that time usually do
net yet have full citizenship and thorefore cannot claim their land

for themselves. Experience shows that TBR will not reserve land on.
its own initistive, so that the intervention of tho benevolent _
intermediary - a missionary, a well meaning farmer, an anthropclogist -
is necessary to-file the claim Ffor the Indians. Llater on, the land
must pass through bthe honds of the Asocizcidn Indigenista del Paraguay,
again a body composed noi of Indians, but of non-indigenous '
Paraguayans ...° ' o

"Most of the land inhabited by Indians is in the hands of non-indigenous
persons. De jure, such land may be expropriated in ravour of Indian

settlers who have been residing there for more than 20 years, on the condition
that they guarantee exploitation of the land 'in a rational and productive
manner: {(Law Ho. 622 of 19 August 1950, and Low Ho. 3854 of 22 Harch 1963),

but de facto this condition will usually be quoted in order to prove that the
iand cannol be given to the Indians. The Marandd Project informs us about

the difficulties it encountered when, for the First time in Paraguay, 1t
carried out a land survey with the aim of reserving laond for the Indians:

1Such surveying cean only be done in nrsas of 3tate lands and for
communities wishing to establish scttlements in such areas. As for
those communities setiled on privzte (non-indigenous) land, even if
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this property were illegally obtained in infraction of the valid legal
provisions concerned de facto occupation, in ench case a solution must
be found, if the proprietors refuse to give in: expropriation with
compensation, exchange or purchase of the land. But all these
solutions are costly and the aborigines cannot meet those costs
themsaelves .

"In many cases, the faci that the Indians setils on lands which are not their
own property makes them very dependent on the legal oroprietors. This is

the base of much of the power exerted over the Indians by leccal institutions
and persons. One concrete, typical example is the Mennonite zone: after

tha 1962 indigenous revolt, many Indian settlers received land of which they
had usufruct, 5 hectares per family. The distribution is controlled by the
Mennonite Office for Indian Settlement, which 2% the same time, bas the task
of evangelizing the Indians. is a result, the Indiazns usually preceive land
only on the condition that they profess the Mennonite version of Christian
faith. :

"Tha: problem of occupation of indigenous land by settlers is acube, especilally
in Bast Paraguay. Thus, for instance, the Chiripd Indians lost some

909 hectares of the lands. reserved for them at Colonia Chiripd-Fortuna

(of 2 total of some 1,500 hectares) and about 500 of the 1,000 hactares
reserved at Paso Cadena, through the invasicon of nonw-indigenous settliers in
1973, A similar phenomenon has been obscrved since 1973 in the Aché
reservation, Colonia Nacional Guayaki. These examples show that even the
concession of land titles to Indian communities, in itself already very
difficult, does not resolve all the problems, as invasions are possible even
“into reserved Indian properties.”

591. The Government of Costa Rica explains that: WAppropriate measures are being
adopted; a8 shown by Executive Decrees 5904-0, 5905-G, 6036-G, 6037-G and G8E6-G .1

392, In Mexico, the fovernment states only that article 27, section X, of the
Constitution contains the following provisions with regard to the neads of
indigenous populations in respect of land: “The population settlements that lack
ejidos or cannot obtain their restitution through lack of title, by reason of the
impossibility of identifving said titles or because they may have been zlienated
legally, shall be granted lands, forests and waters sufficient to constitute
ejidos in proportion to the needs of their population; in no case may the required
area be denied and, to that end, sufficient land for the purpose shall be
expropriated by the Federal Government, taking the same from the lands nearest
the touns concerned. The area or individual unit of zpportionment shall not in
the Future be less than 10 hectares of artifiecially or naturally wateraed land or,
in default of these, of their equivalents in other kinds of land, according to
the terms of section XV, paragraph 3, of this article.®

39%, According to a source, in certain parts of Canada, %“treaties were entceread
into to deal with some of the rights of the Indian tribes ... In the treaties
_the'Govérnmegt undertook certain obligations and guaranteed certain rights (such
" as the right to hunt and fish which the Indizn peopla had exercised from time

immemorial).
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"The use of the land must be presefved or réstored or the Indian rights
otherwise dealt with to thé satisfaction of the Indian people involved.

“Hecognlt ion by the Federal Government of aboriginal title means
{a) rccognition of: the obligation to deal with Indizn claims in non»treaty
areas of the countvry. 'In the areas wherc Indian people have lost or are
gradually losing the use of thé land either the full use ¢f the land must be
protectad or restorad or the claim based on Indian-title must be dealt with
to the batlsfactlon of .the Tndlan puonlb involved. (b) If treaties
maeet 1dcquate stand pds of falrndss, ‘it should be baszd on] recognition of
'tﬂ“ﬂny DfOMlaOS as' they were und rstood by the Irdian people. . If the
- ppeaties fail to neat adcquute standards of falrnedg this failiure must be
acknowl&dged ‘and Fair' and adequate arrangements made to the datisfaction of:
the Indian people involved.® 118/

394. However according to another source:
B A R B T . .

7 "Mihile 44 per cent of Indian reserve land is forested, 35 per cent of

" peserve land, (2,108,400 acres) has agriculbural potential. Perhaps, even
mord than forestry, agriculture holds an enormous potential for development.
The Agrlcultura} Institute of Cananda has published = study which-states that
agrlculture coltld supnort 4 675 Indian families, fully 30 per cent of the
j?otal Thdian populatioh noi’ resident on reserves with agricultural ‘potential.

fhis is particularily blwnlilcqnt vhen one erWLHeo Lherh are currently fewar
Cthan 600 full-time Indian farmers. S -

"Roughly, one~third of the land with agricultural potential is currently
being farmed by Tndlﬂnu? ‘and one-third is leased under "contractual
arrangement to non-Indians with indications ... of low or inadeguate returns
t0 the people of the reservaes a3 compared td the landis potential’, according
to the Department of Indin 2n Affulru, whlcn arran&od for thLSO 1)3qes in the
rirst place. : :

“Clearly, the potential for agricultural development exists. If it is
to be developed it requires tangible assistance programmes and the full
involvement of Indian pcople. Ib would also require that the Indian -people
maintain full control ovér this devalopment. Agriculture is yet anather
fway] of allowing Indizn people to maintain contact with the land, so nccessary
to us, while building a viable and self--supporting economy.' 119/

395. As regards the competence of the Lapp village, in Sweden reference is made
to the fact sheet "The Lapps in Sweden®, The grazing areas of the village are
used jolntly by those Lapps who belong to the village.

396. See paragraph 411 below for information regarding the United States of America.

397. With regard to Colombia, 2 publication contains the following information:

118/ fiboriginal title, op.cit., pp. 3, 4 and 5.

119/ Indians: Lands and Rc ources, a brief presentad by ‘the Hational
Brotherhood to the Man and Resourcoes Conferenca, Movember 1973, pp. 11 and 12.
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"The Colembian Petroleum Company and the government participated
jointly in the effort to establish peaceful relations with the Motilones
and in securing land for a reservation. In 1965 a law created the
Motilone reservation in Norte de Santander, and troop patrols were sent fo
enforce its boundaries, keeping oub non-Indian settlers. The Colombian
Institute of Agrarian Reform (Instituto Colombiano de Reforma
Agraria - INCORA) has also discouraged nomesteaders from settling near the
Motilones by refusing loans for land purchases in that area.” ;ggf -

398, As already stated, the Government of Norway has reported that the Act
concerning Reindeer Husbandry gives the Lapps the exclusive right to reindeer
husbandry in the reindeer pasture areas. Finmark is an exception, since all
pernanent residents there are entitlted to practise reindeer husbandry.

399. The Government of New Zealand states:

"Mention must also be made of the Macri land development programnme
administered by the Maori and Island Affairs Department under which, with
"the congent of the owners, the Department can provide the whole of the finance
necesgary to bring Maori land to a fully preductive stage. Very large areas
of Maori land are continually being developad by the Department of Maori
Affairs on behalf of the owners with the funds so provided. When the land
is developed and stocked, the Department farms the land for a period to
recover the cost of development, When the debi is reduced to a reasonable
proportion the normal practice nowadays is for the Maori owners to form an
incorporation of the kind described, and to assume the management of the
farming enterprise. {(In other cases they might decide to divide the land
into singie farms.)  Last year the total area of Maori land being developed
under the Maori land development programme was over 300,000 acres
(aporoximately 121,500 hectares).

"In addition to the various forms of assistance shown above, the
Department of Maori and Island Affairs provides finance for Maoris on single
farms of Maori land, and also provides supervision to help improve the
standard of farming. Maori farmers or Macri incorporations are also able
to get finarice from the State Advances Corporation, a Government corporation
which provides loan finance for farming purposes.” ‘

120/ Thomas E. Weil and others, Area Handbook Tor Colombia, Washington D.C.,
Government Printing Office, 1970, p. 92. . .




5/C ".,;/Sub.?_’/}.985/9l/i\.dd

2. The majco 2 of any asrarian referm programmes designed
Lo ebtain ilaznd for the Incigenous ﬂuouihuions antt to distribute to
them means for workiay both the land which they alrezady own and land
which they are o receive ander such pyogrammes
400, F

rogroups can be szatablishod im this connochion: countries for which

no information; those for which there is information conly on ‘genearal
1l i gurea on indigencus populations; those 1in

phm needs of indigenous pepulations within the
finally, -those in which spacizl medsures

ndigarious p ations are contamplated or taken.

wm o 1=

(.r
oy
[+
1

o od

R S

Hoe

[= e R
"

o o

¢ Imformztion on Ecuador, Guat vqub and Peru, for example,
ABUIES umlcn would apply to 1rdage“ous papulations,
but wrich _ ally h,nbxon suen pop pulation settlements This appears
to be the case in many countries about which ‘specific anrmafion on- this subject
is not avﬂl“ﬂole, CIboHls 'SEQms tQ bz the case in Sweden, where, according to
information furnished by ¢ CGoverrmeént:' "There are no p““lai agxarlan refarm
programmes designed [ ' gt

H
o
]i)

405, number of couhtries, the neads 5f lndigencus populations in regpeat of
lanq receive attention within the ramowork of general DFDVLJlOnS relﬁting to
agra rlhn Peform. a G Fin lqno ace In this group. '

inland statos that "ohers are no agrarian reform programmes
i the Lapps™, it has added that:- - -

T implemented zo far have boncﬂﬁned the
es*in'Lapland have been taken into

Th¥ 8 c
snsideration in tholr implementation in visw of the fact that the means
f livelibood in Lapland Da.“iuula?ly in the Lappish region, differ frem

2 of Lne counbtry

ion is drawn to article 94 of Act Ne. 135
riszn reform, whichi provides thai:

e indig#nous afTairs

with th

ituation with regard to arable

@ part in the land rediztribution
ot No. 51 of 1958, If it is
problems of communities with too
necessary steps to provide such

n resetbtle the surplus population.
he indigenous affairs sections in

scbivities referred to in

n} and (g of the above-mentioned

itor Development Fund." 122/

\rasfiq Bupme, Canada, Denmark (Greenland},

vana, Fonduras, Indonesia, Japan, Nicaragua,
Sri Lanka, Suriname and Venezuela.

e, 20 December 1961,




E/CN.4/Sub.2/1983/21/83d. 4
page 198

406.

The last group is composed of countries about which there is information

relating bo specific measures. With regard to Argentina, it was reported that:

407.

"As regards the Indian population as a whole, the first Five-Year Plan
made provisicn feor a settlement programme using 500,000 hectares of
Government land reserved for Indians, to be divided up in three different
stages, namely: the reservation; the reduccidn: and the colonia. When
it is clear that the Indian has been assimilated, he is transferred from
his reservation to the nearest reduccidn. This is a training centre where
the adult Indian spends five years, at the end of which he is given a
piece of land in a colonia; this land he must pay for in instalments
varying with the volume of the crop.

The settlement scheme included the following projects: {a) 7,500
hectares of the [ormer HMNahuel Pan reserve in the national territory of
Chubut to be divided up into small farms for the members of the Nahuel Pan
tribe, whose land was o be returned to them by virtue of Decree No. 13806
of 1943%; (b} 50,000 hectares of land in the Chaco and 30,000 in Formosa
to be surveyed, divided up and marked off to create the first reservations;
(e) a reduccidn of roughly 8,700 hectares to be established in the
Lanin National Park in the territory of Neuquén; (d) the institution of a
rotating credit fund to develop stock~raising among Indians; and (g) the
organization of agricultural co-operatives in Indian colonias (financed by
means of contributions from the Indians themselves and from the State) for
the purchase of expensive agricultural machinery and the introduction of a
social security system to enable the Indians to procure the necessities of
1ife even if the harvest is bhad. :

Some forest-dwelling Indian tribes in the norin of Argentina have
already been settled in colonias astablished by the Government." 123/

According to the Governmeni of Mexico:

"hgrarian reform in Mexico was established in the Constitution which
has been in force since 1917 and was immediately preceded by the
Mexican Revolution that broke out &s a reaction by the people against a
dictatorial regime which hzd lasted over 30 years and had kept the
majority of the Mexican people, particularly workers and peasants, in
circumstances of extreme poverty and insecurity.

This explains why the most important revolutionary schemes are always
based on agrarian and labour griesvances.

Article 27 of the Constitution and the Federal Agrarian Reform Act
establish the following guidelines for agrarian reform:

1. Population seftlements which retain communal status de facto or
de jure may own real estate {article 27, section VI, of the Constitution).

2. Population settlements which retain communal status de facto or

de jure shall have capacity to enjoy in common the land, forests and
waters which belong to them or may have been or may be restored to them
{section VII).

123/ ILO, op. cit., pp. 491-500.
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3. Communal property shall be governed by a special legal regimé!‘
designed to protect such property (articles 52 and 53 of the
Federal Agrarian Reform Act).

4. For the benéfit of such communities, a comprehensive system shall
be established specifying that the legal acts which deprived them of
thElP property are declared null and void (sectlon VIII)

% Populatlon settlements which lack 1and shall be entitled to be
granted such land in aﬂcordance with the needs of their populatlon
{section X) :

6. Provlslons concerning the economic organlzatlon of eJldOS are
contalned in chapter I, saction j, of the Federal Agrarian Reform Act.?

408. In Ehis'cbnnection, the Government of Chile feported (1975), in the
information it provided for the purposes of the present study, that:

In general, it may be said that indigenocus populations do not have
enough land to meet their basic needs. It is estimated that each family
group ouns betwaen 3 and 6 hectares per person, depending on location and
guality. They have only rudimentary tools and few farming skills. This
factor has considerable bearing on the economlcally depressed conditions
in ‘which most communities live. = :

_ The arrangements belng nade to. solve the%e problems 1nclude the
training of "trail blazers“ from’ 1ndlvencus communities: 1nd1genous
leaders receilve lnstructlon in farmlng, handlcrafts, ete., with a view '
.to rep1301ng subs;stenne farmlng by the. 1nten51ve production of - certaln
1tems.“ ‘ - . : . :

409. In the 1nformatlon 1t provided to CERD in 1982 the Goverﬁment of Chiié
stated that: . . N .

' "Addltlonal land The Govefnmeht has transferred to Mapuche groups. -
a total of more, than 100, DOD hectares of non-indigenous. land (i.e. land .
nok., _covered by the former 301nt tltles)  Some of this land had been the::
subJect of former claims by indigenous persons and some.was transferred
to meet the basic needs of dispossessed indigenous groups. As a result
of these. transfers and of earlier transfers of land to indigenous persons.
in the course of the agrarian reform undertaken by the Alessandri Government
(1958~1964), the total area of land owned by indigenous persons will be
considerably larger than the area they owned at the time of the pacification
of the frontier (CERD/C/90/Add.4)."

410 The Norweglan Government has put forward a plan of action for the Lapp
settlement areas’ {Report No. 13 to the Storting). With regard to agriculture,
it aims to provide financial assistance to the Lapp agricultural areas, over
and above the aid schemes in force today. According to this report to the
Storting, the expansion of these farms is desirable since they are currently
too small and ineffective. In addition, it is stated that efforts will e
primarily be directed towards increased milk production, and the obvious coursae
in, future will be to prepare plans aimed.at combined farms with subsidiary
sources of income such as inland flshlng, berry-harvesting and tourism. _ TR
Frmphasis will be placed on raising the level of expertise through the 1n1t1at10n

of courses.,
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411. On certain aspects of a2 possible agrarian reform pfogranme in the
United States of America, oneauthor writes: :

"There are 10.7 million acres of individually owned Indian land
in trust with the Federal Government.. Original allotments of the land
Wwere in the name of one individual. However, upon the .death of the
original owners, and the death of subsequent heirs, the ownership .of this
land has become so fractionated that many owners cannot effectively use
the land. The result is that much of it is not:used or is leased ‘by the
BIA on behalf of the owners and the income divided in accordance with
percentage of ownership. It is hard to do anything with land in. multiple
ownership because of difficulty in contacting all owners and obtaining
their agreement to a proposed sale, lease, or other use. Fractional
shares of dindividual ownership in a piece of land may besuch. grotesque
figures as 837/4,515,840. Payments to many owners from lease income or
sale may be 10 cents or.less. The administrative costs to the Government
are great. ' : S

"Solutions have been:proposed‘from“time to time.

."One of the main proposals was Senator Frank Church's bill in 1961:
In 1963 this blll was passed by the senate but not aeted upon by the House.

“Prov1smons of this b111 were. Where” tbere were uphto ten owners,
any one or more owning a 50 per cent or larger interest may request the
Secretary of ;the Interior to -sell.cp- partition:the land.. -In.bracts
with ll.or.more owners, the requirement is.reduced:to .one or more cwning -
at least .25 per cent, of .the land. There were provisions to .protect the
tribe. in-the event the land.constituted a key-tract. -~Where land was in
part owned by individuzls with unrestricted interests the abova provisions
would apply only upon agreement of the non~trust owners. If non-trust
owners do not agree, the.Secretary, upon percentage request indicated ER
above, can consent to a judicial partition for purchase at appraised...- .. -
value or to meet the high bid. The tribe also had the right to meet the
high bid. . Trust interests.in minerals was .also authorized to :make.loans
for the purohase of such Jlands. Authorization was provided for land-
consolidation sales.or exehangea between tribes and individuals. o
Indian testimony on the various proposals has made clear. that any so;utlon
must 1nolude the followmng' ‘

L. -4retent;0n of land title, to the maximum extent, in Indian ownership:
and.. ' o - . : , _ o

2. vécognition of the equity of Indian owners.

In addition to-the above, the exescutive and the Congress have. indicated
that the solution must: (1) not place large demands on the Federal Treasury .
for its accomplishment; and (2) prov1de a means for substantially
ellmlnatlng the problem.™ 124/ .

124/ Theodore'ﬁ “Tayiof, The States and‘thelr Indian. Citizens, Uniéed Sﬁateéﬂ
Department of the Interlor, Bureau of Indian Affairs, Washlngton, D.C., 1972 :
pp. 118119, :
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412. In India according to ons source:

"In view of the excessively high proportion of landlesa peasants in
the active population of the Scheduled Castes and Tribes, it is clear that
any programme for their economic development should invariably envisage a
plan to provide them with land for cultivation.

"The three sources of available land are: - virgin or vacant land,
land freed in pursuance of provisions fixing maximum farming areas, and
land given to the Bhoodan and Gramdan movements. Some of the states have
‘issued laws or regulations granting preferential treatment for agricultural
workers from the Scheduled Castes and Tribes in the redistribution of
available land.

"TABLE VI ALLOTMENT OF LAND TO SCHEDULED CASTES

State or Territory’ Form of reservation Share allotted 196566
(as % of all land
diatributed)

Bihar : Preferential right ) 30,1

Gujarat Preferential right - 68.1

Kerala 25 per cent (Castes 1i.2

and Tribes)

" Madhya Pradesh Preferential right T 18.3
Maharashtra : None - - S © 39,2
Mysore 50 per: cent ‘ 28.6

{Castes and Tribes)
Rajasthan 25 per cent 2.8
- el (Castes 'and Tribes) o - :

Uttar-Pradesh ' Preferential right - 38.0

Assam .~ = ° ' : : 20.5

Himachal Pradesh ' Preferential right 65.9

Tripura - Preferential right 8.6

Madras : ‘ None . 37.0

L+ "Table VI indicates the provisions in this respect and the actual
+ aklotment of land to Scheduled Castes in twelve states or territories in
1965~66. : :

"Rather paradoxically, in the two states where no action has been
undertaken to establish preferential treatment (Maharaghira and Madras),
the share allotted to Scheduled Castes has been among the highest.

"The reasons why the populations fail to exercise their rights
include the poor quality of the land available, the absenée‘of loans or
facilities enabling them to work it, the complexity of the procedure
involved, the fact that the land allotted has to be paid for (sometimes
by auction, as in the state of Uttar Pradesh), and probably in many cases
ignorance of the existing provisions. The way these measures have
worked in practice provides clear evidence that it is not enough just to
establish preferential treatment: the proper conditions enabling the
beneficiaries to take full advantage of it must also be created.” 125/

125/ J-P. Arles, "The Fccnomic and Social Prometion of the Scheduled
Castes and Tribes in India", International Labour Review, vol. 103, No. 1,
January 1971, pp. 45-48.
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413. The Government of Costa Rica reports that the Executive Decrees mentioned -
nﬂriler in thls chapter "show that approprlate neasures are being taken"
. o

Al4 One author reports that, ine Paraguay, ‘measures have been taken ab”various
times to-bring aboubt'agrarian reform in the country; to-divide rural properties

of more than a certain size ane . Lo reserve land for the settlement of indigenous
zroups and persons. Article 2 of fct No, 852 of 22 March 1963 settlng up the
Rural welfare Institute states that"

"The Instltute glaim 1s. to change the agrlcultural structure of
Paraguay and- to integrateithe rural population -into: the economic and:-social
development:of tha nation:through legislation that will make-it possible
gradually to eliminate large estates and smallholdings and to replice them
by a just system of land ownership, occupation and exploitation. Such
legislation will promote the Lqultable distribution of land and the
effective organization of loans, production and marketing, thereby helping

“prural- producers to dchieve econémic stability, the guarantee of their
freedom and social well-being".

Article 1 of fAct No. 662 of 27 August 1960 on the proportional allotment
ef large land holdlngs reads: “Propebtles'w1th 10,000 hectares or more of land
that is suitable for agrioulture shall be subgect to the system of proportlanal
2llotment established under this Aet®.

On 13 December 1972, Dr. Juan Manuel Frutos, the Chairman of the Board of
the Rural Welfare Institute, stated, in his note A. No.28~4 containing a copy “of

seision No. 1573 -and addressed to the Chamrman of the Indigenous Association,
uhat

"In this connection, we wish to inform the Association that the
Institute has duly taken account of thé ‘problems of indigenous” persons,
who, like all other inhabitants of the Republic, have the right to -
protection By the State of theipr: 11ves, physlcal integrity,;’ 11berty,
security, property, honour and reputation, in accordance with article’ 50
of the Natiunal Constitution. To tiat end, many parceis of land have -
been set aside throughout the national territory for the settlement of
lndlgenous groups ‘and”fany nationa¥ settlements have been establlshed
withi a view'to integrating their members into ‘eivilized socxety as usaful
citizens of their country." 126/

415. On the alloecation Of land- to “1nd1genous ‘sgttlements", the follbWihg
information 'was provided'in an official document® ~"..: the Rural Welfare
Institute has''sét aside for'indigenous settlement 100, 000 hectares ofland in
various parts of the Republl The indigenous settlements will develop
according to their own socialand political GhaPaCtEPlStICS in co—operaﬁion
with teéhnical teams from agencies in- the public and prlvate sectors. - These
technical teams will work together” with thé indigenous authoritieés in-the
communities to help them find Solutions which will bé based on their: present
cultural posztlon and will lead to 1ntegratlon 1nto nat10nal socmety.- : -

. lEG/,,Bamon Cesar Begarano, "Soluc¢onamos el Problema Indigena
(Protec01on de_uus Serecbos)? ABC Ccﬂor‘i 24 December 1972 T
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It should be noted that the measures are being taken in Government land
areas and for communities which wish to setile in such areas. To date, there
has not been 2 single case in which indigenous populations have been moved.
In every case, they have been settled in the areas where they already
lived." 127/

416. During the International NGO Conrference on Discrimination Against Indigenous
Populations in the Americas, 1977 (Palaiz des Nations, Geneva, Switzerland,

20 and 23 September 1977), it was reported that, in recent editions of

European newspapers, land in Paraguay was being offered to potential buyers
{immigrants to the country). It was stated that, at least in some particular
cases, the prices published in the newspapers were lower than those being

charged to Paraguayan indigencus persons saeking land.

417. The Special Rapporteur had before him an advertisement published in a
newspaper of the Federal Republic of Germany, the Frankfurter Allgemeine Zeitung,
dated Friday, 29 April 1977 (No. 99}, page 31, offering land at $US 120

per hectare. According to reports, the asking price in Paraguay at the time

was $US 140 to 150 per hectare. It was alsc reported that the argument in
support of the price difference was that the aim was to atiract immigrants to
the country with the inducement of being able to purchase land cheaply.

418. The New Zealand Uovernment states:

YFinally, under the Maori land development programme finance is
available to buy non-Maori land for the settlement of Maori farmers, or
te increase the heoldings they already have. Some fairly substantial
areas of Government-owned land are also being develeoped by the Maori and
Island Affairs DPepartment for the eventual settlement of Macori farmers.
The area of Government land being developed for this purpose at present
is over 7,000 hectares.

419. The Citizens' Asgcociation for Racial Equality states in this regard:

"In general insuffisiont Ma~ri land has been preserved Lo enable
more than about one guarter of the present Maori population to derive
a living firom it. fgrarizn rezform programmes - confined mainly to those
of Ngata in the 19208 and the labour government of the 1930s -~ have been
entirely restricted to land =till in Maori ownership: very little land
has been bought back.®

420, During the Special Rapporteur's official visit to New Zealand several
persons sgiated that:

"the unavailability of land for agricultural application by Maori
persons or groups was cne of the major causes of the influx of the Maoris
to the cities. The insufficient amount of Maori land available is a
result of a past official policy of legal and illegal acquisition of
Maori land by Pakenas."

127/ Report submitted in 1573 by the Gevernment of Péraguay under
article 22 of the ILO Conatitution relating to the application of the
Convention on Indigenous aad Tribal Populations, 1957 {(ie. 107}, page 1.
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