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XV. CULTURE AWD CULTURAL, SOCIAL AND IZGATL INSPITUTIONS

A, International provisions

1. The International Bill of Humen Rights contains, under various headings,
provisionsg rela%inb'to the "right to culture". The Universal Declaration of
Human Rights coniains express references to culture in the fellowing articles:

"Article 22, Bveryone, as a member of society, has the right to ....
.reallsutlon, uhlough national effort and international co-operation and in
accorddance with the orgenisation and resources of each State, of the econoic,
social and cnltural rights indispensable for hws dignity and the free
development of his personality.”

""Avticle 27a (1) hveryone has the rlght freely %o participate 1n the
cultural life of the commmity ..."

2. Article 27 of the Declaration &lso deals in paragraph (1) with the rlght to
Wghare 1n selentific advancement and its beneflts

3, The International Covenant on Economic,*Soc;al and Cultural Rights likewise
contains some express references to culbure in the following terms:

"Argicle 15, (1)‘Tﬁﬁ:8tates Parties to'‘the present (ovenant recognise
the right -of everyone: - oo : . S

(a) +to take part in cultural life

» OO

"(2) The steps to be telen by the States Parties to the present Covenant to
achieve the full realisation of this right shall include those necessary for
the conservation, the development and the diffusion of science and culture.

"(3) The States Pariies to the present Covenant undertake to respect the
Treedom indispensable for scientific research and creative activigy.

"(4) The States Parties to the present Covenant recognize the benefits to be
derived from the endouragement and development of international. conﬁacts and
co-pperation in the scientific and cultural fields."

Ao ”hls prDVlSlOn 1qcludes, in pgragraph (1) (b),-the right of everyone to "enaqy
the benefits of scientific progress and its applications™.

5. The Internatlonal Covenant on Civil gnd Political ngnts contalns the
followlng provision:

"Article 27, In those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not .be denied the
wight, in community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion or to use their own
language."

6. Other provisions concerning culture appear in the texts of intermational - -
conventions, agreements, and declarations. The International Convention on the
Elimipation »f ALL Forme of Racial Dlsorlmlnatlon contain the. follow1ng provision:
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"Article 7. States Parties undertake 4o adopt immediate and effective
measures, particulariy in the fields of teaching, education, culiure and
information, with a view to combating prejudices which lead to racial
discrimination and ‘o promoting understanding, tolerance and friendship
among nations end racial or ethnical groups, as well as o propagating the
purpoges and principles of the Charier of the United Wations, the Universal
Declaration of Human Rights, the United Nations Declaration on the
Elimination of ALl Forms of Racial Discrimination, and this Convention."

The Indigenous and Tribal Populations Convention, 1957, adopted by the CGeneral

Confererice of the International Labour Organisation on 26 June 1957, provides: 1/

"Article 2, (1) Governments shall have the primary responsibility for
developing co-ordinated and systematic action for the protection of the
populations concerned and their progressive integration lnto the 1life of thelr
respective countries,

"(2) Such action shall include measures for —

(a) enabling the said populations to benefit on an equal footing from the
rights and opportunities vhich national laws or regulations grant to
the other elements of the ponulatlon,

(b) promoting the social, economic and cultural development of these
- poyulations and raising their standard of 11v1ngs

(c) creating possibilities of national integration to the exclusion of
measures tending towards the artificial assimilation of these
popuiations,

"(3) The primary objective of all such action shall be the fostering of
individual dignity, and the advancement of individual usefulness and
initiative.

n(4) Re@oﬁrse %o force or coercion as a means of promoting the integration of
these populations into the national community shall be excluded.”

TMArticle 4.‘ In applying the provisions of this Convention relating to
the integration of the populaiions concerned -

(a) due account shall be taken of the cultural and religious values and of
the forms of social control existing among these populations, and of the
nature of the problems which face them both as groups and as
individuals when they undergo social and economic change;

(v) the danger involved in disrupting the values and institutions of the said
populations unless they can be veplaced by apvropriate substitutes which
the groups concerned are Willlng to accept shall be recognlsed"

{¢) policies aimed at mltlgatlng the difficulties experlenced by these
populations in adjusting themselves to new conditions of 1life and work
shall be adopted.

;/ I10, Conventlons and Recommendations adopted by the International Labour

Conference, 1919 1966, Geneva, International Labour Office, pp. 901-908,
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"Article 7. (1) In defining the rights and duties of the nopulatlons
‘concerned regard shall be had to their customary laws., .

1(2) These populations shall be allowed to retain their owm customs and-
institutions where these are not incompatible with the national legal systen
or the objectives of integration programmes.,

"(3) The application of the preceding paragraphs of this Article shall not
prevent members of these populations from exercising, according to their
individual capacity, the rights granted to all citizens and from assuming
the corresponding duties,

"prticle B, To the exitent consistent with the interests of the national
community and with the national legal system - ‘

(a) the methods of sccial control practised Ly the populations concerned shall
be used as far as possible for dealing with crimes or offences committed
by members of these populations:

(v) vhere use of such methods of social control is not feasible, the customs
of these populations in regard to penal matiers shall be borne in mind
by the authorities and courts dealing with such cases,"

Wirticle 10, sss

"(2)'In imposing penalties laid down by general law on members of these
populations account shall be taken of the degree of cultural development of
the populations concerned. '

"(3) Preference shall be given to methods of rehabilitation rather than
confinement in prison.”

The Declaration of the Principles of International Cultural Co-operation
roclazmed by the General Conference of THESCO in Paris on 4 Hovember 1966
%fourteenuh sessmon), contains the following provisions: 2, 2/

"hrticle I. (1) Bach culture has = dignity and value which must be
respected and preserved.

(2) Bvery people has the might and the duty to develop its culture.

(3) In their rich variety and diversity, and in the reciprocal influences
they exert on one another,; all cultures form part of the common heritage
belonging to all mankind.

"priicle II. IMations shall endsavour to develop the various branches
of culture side by side and, as far as possible, simultaneously, so as to
establish a harmonious balance between technical progress ana the
intellectual and moral advancement of manlkind,

"Article ITI, International cultural co-operation shall cover all
aspects of intellectual and creative activities relating to education,
science and culture,

g/ UNESCO, Cultural Righls and Human Rights, Studies and Documents on
Cultural Policies, Mo, 3, Paris, 1970, pp. 123-125.
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"Article IV. The aimsof international cultural co-operation in its
various forms, bilateral or multilateral, regional or uaiversal, shalil bet

1. The gpread knowledge, to stimulate talent and to enrich culiures;

2. To develop peaceful relations and friendship among the Deoples and
bring about a better understanding of each othex's way of life

5. To raise the level of the spiritual and material 1life of mam in all paris
: off the world,

1t
. s

Mprticle VI, International co-operation, while promoting the enrichment
of all cultures through itas benef¢cenu action, shall respect the distinctive
character of each,

"Argicle VIZ, (1) Broad dissemination of ideas and knowledge, based on
the freest exchange and discussion, is essential to creative activity, the
puxsuit of truth and the development of the personality.

"(2) In cultural co-operation, stress shall be laid on ideas and values
conducive to the creation of a climate of friendship and peace. Any maxri of
hostility in attitudes and in expression of opinion shall be avoided. Every
effort shall be made, in presenting and disseminating information, to ensure
its suthenticity.

"Article VILI. Culiturel co-operation shall be carried on for the mutual
benefit of all the nations practising it, Bxchange to which it gives rise
shall be arranged in a gpirit of broad reciprocity.

"Article IX. Cultural co-operation shall contribute to the
establishment of stable, long-term relations between peoples, which should
be subjected as little as possible to the strains which mey arise in
irternational life,"

9. The Declaration on Race and Racial Prejudice jj addpteﬁ by the
General Conference of the United Hations Educational, Scientific and Cultural
Orgenization on 27 Wovember 1978 provides:

PArticle 1 (1) All human beings belong to a single species and are
descended from a common stock., They are born egual in dignity and rights
and 2131 form en integral part of humanity.

"(2) A1l individuals and groups have the right to be different, to consider
themselves as different and o be regarded as such. However, the diversity
of life styles and the right to be different may not, in any circumstances,
serve as a pretext for racial prejudice; they may not justify either in law
or in fact amy discriminatory practice whatsoever, nor provide a ground for
the policy of gpartheid, which is the extreme form of racism. »

"(3) Identity of origin in no way affects the fact that human beings can and
may live differently, nor does it preclude the existence of differences based
on cultural, envirommental and historical diversity nor the right to maintain
cultural identity. '

3/ Wext taken from the booklet "Declaration on Race and Racial Prejudice
adopied by the General Conference at its twentieth session, Paris, 27 November 1978."
UHESCO, Paris, 1979, pp.4-5.
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"(4) 411 peoples of the world possess equal faculiies for attaining the
highest level in intellectual, technical, social, economic, cultural and
political development.

"(5) The differences betwsen the achievements of the different peoples are
entirely attributable to geographical, historical, political, economic, social
and cultural factors. Such differences can in no case serve as a pretext
for any rank-ordered classification of nations or weoples,

"prticle 2 (1) Amy theory which invelves the claim thatl racial or ethnic
groups are inherently superior or inferior, thus implying that some would be
entitled to dominate or eliminate others, presumed to be inferior, or which
bases value judgements on raciel differentiation, has no scientific foundation
and is contrary to the moral and ethical principles of humanity.

"
LN}

Mhrsicle 3 Any distinetion, exelusicn, restriciion or preference based
on race, colour, ethnic or national origin or religious intolerance
motivated by racizl consideraticns, which destroys or compromises ihe
sovereign eguality of States and the right of peoples to seli-determination,
or which 1limits in an arbitrary or discriminatory marmer the right of every
human being and group to full development iz incompatible with the
requirements of an iniernational order which is just and guarantees respect
for haman rights; the right to full development implies equal acceszs to the
means of personsl and collective advancement and fulfilment in a climate of
respect for the values of civilizations and eultures, both national and
worid-wide.

M"Article 4 (1) Ary restriction on the complete self-fulfilment of
human beings and free commmication hetween them which is based on racial or
ethnic considerations is comntrary to the principle of equality in dignity and
rights; it cannot be admitted, '

"(2) One of the most serious violations of this principle is represented by
apartheid, which, like genocide, is a crime against humeniiy, and gravely
disturbs international peace and security.

v(3) Other policies and practices of racial segregation and discrimination
constitute crimes against the conscience and dignity of mankind and may lead
to political fensions and gravely endanger international peace and security,

"Article 5 (1) Sulture, as a product of all human beings and a common
heritage of mankind, and education in its broadest sense, offer men and women
inereasingly effective means of adaptation, enabling them not only to affirm
that they are born equal in dignity and wights, but also to recognize that
they should respect the right of all groups to their owm cultural identify.
and the development of their distinctive cultursl life within the national
and international context, it being understood that it rests with each group
to decide in complete freedom on the maintenance and, if appropriate, the
adaptation or enrichment of the values vhiech it regards. as essential o its
identity.

H 1]
"o
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12. The fact that the State has u1ear positive responsibilities in matiers of
cultural righis is gensrally recognized foday. ¥For a lonz time, cultursl 1idfe

was regarded as & D“eﬂonaevuntT“ nrivaie manter._if While of course, individuals,

grouns and coammunitiss have primary roles in the development of thein own culture,
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_hag become clear that cultvral policy cann mot be confined o "matronaga” type of
actions., even on a wmoh larger scale, and that it showid consist of 2 bhody of
opeﬂatlonal prlnclﬁlcg, adrinicstrative and budgetary pracilices and procedures
J%1ch provlﬂa a basis for culiural action by the State; and be linked both with
2 policy of coniinuing education and 2 policy of decentralization and regional and

g/ n this connection, sse in pariicuiar parag aphs 18 to 23 and 29 %o 33
below.

jf WESC0, Cultural Folicy, a Preliminery Study. Studies and documents
on cultural policiss, Ho. 1, Paris, 19569, p. 35.

é/ Thid., wp. 9 and 35.

7/ Ibvid., pe 35.

a2/ Ivid., p. 8.

! -
S/ Thid., B.e 9.
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local development. 10/ Cultural pol
ancial and economic development of ©

icy 11/ should be closely co-ordinated with the
he nation. 12/

14, 'The need for socio-economic and cultural development to go hand in hand was
stated as follows by the participants in the Round Table lMeeting on Cultural
Policies, organized by UNESCQ in Monaco from 18 to 22 December 1967 lif

nT+ wag recognized that economic and social development should go hand
in hand with oultural development; culture has a beneficial effect on the
means of produciion available and on man himself: every improvement in
physical well-being helps %o promote culturs, by freeing man from
enslavement to physical cbligations, and by giving him leisure for the
activities of the mind. The march of economic progress is generally
reflected in the cultural sphere, and cultural activity stimulates
cconomic life. Emphasis was placed on the need to integrate science in
culture, and to study the way in which culture evolves under the influence
of science and technology. Attention was also dravm to the fact that
literacy programmes and cultural development form en indivisible vhole:
it is *he cultural advancement of the whole pecople thet imparbs force to
the literacy movement.

#0ver the last 20 years or so, and more especially since 1960, an
increasing number of Governments have set up departments of cultural affairs
distinct from their depariments of education. This trend reflects, on the
one hand, a new phenomenon - sometimes referred to as 'cultural development'
connected with improvements in school enrolments, communication media, town
planning and living standards and, on the other, the determination or
governments to take dsliberate measures, on a national scale, %o meet this
new demand.”

15, Participants in the United Fations Seminar on the Promotion and Protection of
the Humen Rights of Hational, Btlmic and Other Minorities, held in 1974 in Ochrid,
Yugoslavia, stressed the same general line of ideas, vhile recognizing some of the
differences in this respect between "developed" and “developing' countries. It
may be useful to quote the following paragraph: 14/

"Several varticipants emphasized that economic and social development
represented the essential vasis on which the promotion and protection of
the human rights of minorities were possible. The sitnation of a winority
depended primarily on its members' standard of living as defined in
article 25 of the Universal Declavabion of Humen Rights, according to
vhich everyorne had the right %o a standard of living adequate for the
health and well-being of himself and of his family, including food,

SNV

10/ The participants in the Round Table on Cultural Policies took "culiural
policy" to mean: "the sum total of the conscious and deliberaie usages, action
or lacl of action in a society, aimed at meeting certain cultural needs through
the opbtimum utilization of 211 the physical and hwman resources available to
that society at a given time." (UNBESCO, Cultural Policy ..., op.cit., p. 8).

11/ UNESCO, Culfupal Policy ..., OR.cif., p- 10.

12/ Ibid., p. 8-
13/ Ibid., p. 8.

14/ Report on the Seminar on the Promotion and Protection of the Human Rights
of Nafional, Rilnic and Other Minorities, held in Ochrid, Yugoslavia,
o5 June - 8 July 1974 (ST/TAO/ER/A9), para. 28.
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clothing, housing and medical care, and on their esnjoyment of the right to
education as defined in ariicle 26 of the Universel Declaration. The gap
between the levels of economic development of various regions of ths world
constituted an essential element in the sharp differentiation batween

the situation of minoritiesz in the advanced indusiriel States and that of
minoriiies in the developing countries. The pronmotion and protection of the
ilatter could not be realized sc long ag various groups, decause of thelr
econonic, gocial and cultural underdevelopment, could not enjoy even
elementary human righis, such as the right to work or the right ic culture.
Tt was pointed cut that the hizghest priority had therefore %o be given o
the cconomie and social develovment of those counbries, The achicvement

of the necessary progress in that direction was a pre qai site for the
promotion of the righls of minorities in the dov01331Ny countries, It was
further stated that it would, therefore, be a mistalke tc apply zeneral
concents with respect to the rights of *mno_*uies sithout specifically relating
them to the over-all economic and social environment. One participant
referrad bo the need for specigl economic aid to undsrdeveloped regiong of
a country vhere minoritica lived, in order to build the economic Fowndation
for the promotion and nrotection of their rights.”

n the promotion of cconcomic development
agion of ZrOups, which i1s an integral pars

ognise & wheraver there is concern for such

s deemed useful to quote, from the material

available for the gtudy, some wtemantae that are considered applicable wherever

ethnic groups exist as leLGTCﬂt ated entitiss within a larger society. The

following information concerns Indias

16, The need %o strike 2 halance vetws
and the preservation of the soci o
of their cultural identity, is re
matters. In this connection, it
gt

MPhe Indian administration recognizes in principle the danger of loss
of tribal morals and social cchesion xhi ¢h cowld resnlt frem technological

~and political changes in the btribal areas. Since they do not wish %o have
s political vacuwn or unrest on the borders of Burma, China, and Tibet,

- they hope to assimilate the iribes into the Indian nation, but they hope
glso to preserve tribal languages; their arts and games, and other traits
that are Jmmwmﬁ‘m'mwrcmxmmzwﬂcmﬂdemﬁdymeg%mnl_ﬂmmn
culture,

"ihe aims of the administration have heen to ifmprove communicaiions,
bring in water and electricity, increase literacy, record languages, promote
local dances and handieraf$s, and improve the subsistence level. As far as
possible, and as far as their wnderstanding points the way, they hope To
iet local organization deal with civil problems. There will be changes for
most of the tribes, wut they should he less ﬂlSTﬂﬁt‘VC than the changes

=

for the Deccen vlateau tribes under the British."” 15
17. In this connection i% has been writien:

"It iz generally siressed in relation to the Scheduled Tribes in all
diseussions and recommendations about their welfare that, widle every '
effort should be made to improve their economic conditions, cgual attention
should also be paid to preserving their culiure. Bhu in a sense thesc two
objectives appear to be incompatitble. Culture is not an absolube entity.

15/ Rinm=-Sup Shinn and others, Ares Handbool f3 India (Fpreign Area
Studies by the American University), Washington, D.C., 1970, p. 124. :



1% is related %o the environment: socizl (including religious, econcmic,
and politcal frameworks therein) and geographical. Kconomic development
demands that the exizting system of resource utilization, of produciion and
the digfribution of revurns be chenged. This cannot bhe done by opening up
ways and means for interchange of men, roads and services, This in turn
depends upon a commmication and transport network, In the procesg of this
interchange, commmnication of values, ideas and ideologies, and their
interchange ag well, do tale place to some extent at least., This latter
interchange or changs is exprossed in pracitice by adepiing new goels, new
standards of living, new vocations, new itraining and new tools, which
necegaitate new azsociations of men and environment. Broadly spesking
culture does undergo change in order to adapt itself to the changing |
conditionsg and the converse is also Trus that without the change in goals
~or economic objectives veluntary efforts may not be made by the people.
In any casc economic development heas 1o asccept ceriain modification of
the oulbture of the people concemned as inevitable.

£
e

L ]

"The tribal culture shounld be left o shape and adapt itself %o
changing conditions. It need be neither stressed nor derided. Already
Hindu-isation has taken place among them with ne missionozy worlk. In his
attempt to be one with the larger society the tribal men zlone is the best
judge as io what elements of his culture are to bhe reteined.” ;é/

16, In this connection, it is deemed usefuvl also Lo recall here that the "right to
cuiture" and "cultural rights" are rolatively new concepbs, It should be pointed
out that concern for these rights responds to different motivations in different
societies; emphasis is placed on the popularization and diffusion of culture and
the utilization of leisure time in "developed! societics vhile, in "developing"
societies which have emerged from colonial rule, self-determination and the
recovery, protection and further development of cultural horizage is siressed. It
is generally agreed that cultural interaction is neccssary to cultural growth, but
that evolving cultural processes must be shiclded from the systemaitic onslauvghi

of forces threatening their authenticity. It is faken for granted that the
realization of "cultural rights" depends, perhaps even more than others, on the
realization of other rights, among which the following are generally mentioned:
the "right fo an adequate standard of living"; the "right fo seli-determination”;
the "right to education"; the "right to inform and be informed". The problems
involved both in the preservation of traditional culiture and in the co-existence of
sub-cultures within the same society are imown to be sharpened in muiti-ethnic
commmities where "ethnicity" may or may not coincide with differing cultural
values and cultural expressions. The significance of group rights is prominent

in multi~ethnic societies where they should presuppose squal cultural rights for
the different ethnic groups. The State has clear regponsibilitics to formulate
and implement a culbural policy which, azmong other. things, creates the necessary
conditions for the harmonicus co-exishence and development of the various ethnic
groups living on its tervitory, whether uader pluralistic arrangencnts that
guaranitee the absence of impingement of cne group on another or by virbue of
integration—oriented programmes guaranbeeing equal and effective gpportunities

for all.

;é/ M.G. Kulkarni, Problems of Tribal Development, A Case Study, Harsul Blok,
Wasik District (Maharashtra). Cokhale Institute of Politics and Bconomics Bombay,
India, 1968, pp. 205 and 234,
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19, It must be remembered that in most coses the situation of indigencus populasions
in matters of cwlture iz in a very profound sense excenticonsl within the society of
the countries vhere they live., The cultural divide between them and the dominant
segmonts of the population does not comprise merely differences of language, of
ethnic origin, of religion or a combination of 211 those elementz. There are
differences in techniques, in economy, in organization and in social institutions.
The differences often relate %o the material, social, psychelogical and spiritual
aspects of the culture and they 4o not amount simply o the sum of these aspecis.
There ig scmething mors, There iz a differcent way of wnderstanding the werld.
Bvery human group secks the satisfaction of a besic gociel interest which consists
of the need %o live in a comprehensible world; and its pattern of respenses stens
from the historical and environmental circumstances in wiich it has developed.

20. Indigenous groups have preserved their own basic. concepts through years ox
centuries of co-cxistence with cther segments of the population, or in isclation
from thess other scsments, which are governed in their fundamenial conceptions Ly
other criteria and cultural values. '

2?l. The dominant segments of the population and the indigenous peoples often differ
in their conception of the world and of the things that exist, or the phenomena
that oceur, ftherein. 4s soon as men is born he comes into contact with the body of
ideas and velues bthat give shape to this view of the world (cosmovisidn, imago mundi,
Weltanschauuns ). The diamebrical opposition beiween the impersonally and ratiocnzlly
ordered "modern" worldview of the scientific world, and the "traditional" worldviéw
which is personal and steeped in concepts of magic or religion, is a useful - S
reference point. Ib must be pointed oud thal these views do not present themselves
in an absclute form in either case, since theore are always "rational' elements in
the "traditional' and eoven in the "primitive" views of the world, and the "scientific™
views of the worid always contbain, to a grsater degree then is-generally supposed,
2lements of magic or religion.

22. The true picture is, however, more complex. Among the elements of the
population which in theory include the "modern” sections of societies — and with them
the dominant groups — there are also some secbions which distort "rational" realities.
They resort %o an ideclogy which usually has its origin in a colonial situation and
proclaims the need to "eivilize" groups with a "primitive" worldyview, on the basic
assumption that "modemn" culiure is superior to the "primitive" culture and in
accordance with the ideas of social Darwinism which justify the predeminance of
"Strong" groups over the "weak". This approach freguently forms part of the
conceptual outlock of the dominant groups in arcas of direct co-cxistence.

Scientific hypotheses and interpretations are contradicted, and ad hoc frameworks

are sot up which differ from and are even opposced to them.

23, The culturel policy of the State should in such cases take due account of these
different factors and should promote attitudes of wnderstanding — in all groups -

of the orthodox interpretations of the dominant "rational® culture; but it should
do this in a climate in which tlic existence of the eulture of indigenous groups is
recognized, and in accordance with standards of behevicur that respect the
expressiong of the indigenous culture and the right of indigzenous populations to
maintain and develop their culfures and hand them on o their descendants, if they
clearly express their wish to do so. ' -

24. Consideration should be given at this juceture to the policies of indigenous -
seif-management and cthnodevelopment that have been advocated as effective mcethods
of assuring indigenous populations the preservation, development and transmigsion
of their ethnic specificity to their descendants while taking part in the 1ife of -~
the country in which they live. Attention is drawn to vwhat is said in this
connection in chapter IX on bhasic policy and chapter XiTI on cducation, '
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25. 1% may be useful to menticn briefly the gist of the relevent provisions of the
San José Declaration, proclaimed in December 1981 at San José, Costa Rica, by a
group of Latin American experts. ;1/ The Declaration affirms ethnodevelopment %o
Ve an inalienable right of Indian groups (paragraph 2), meaning by sthnodevelopment
strengthening and consolidating a culturally distine® society's owm culture, by
increasing its independent decision-making capacity o govern 1ts own development
and the exercise of self-determination, at any level considered, and implying an
equitable and just power structure. This means that the ethnic group forms a
political and adminisirative entity, vith authority over its own territvory and
decision-making powers. in areas consbituting its own development within processes
of expanding autonomy-and self-management (paragraph 3}, .

of. It states that as creators, transmittors and disseminators of their own
civilization, as unique and specific representatives of the heritage of mankind,
the Tndian peoples, nations and ethnic groups of the Americas are, collectively
and individually, entitled to all the civil, political, economic, social and
cultural rights which ave todey shreatened and demands universal recognition for
2ll these rights {paragraph 5), pointing out thet for the Indian peoples the land
is not merely an object of possession and production, It is the vhole basis of
their physical and spiritual existence as an autonomous entity.- Territorial: .
space is the fundamental reason for their relationship with the universe and for
the maintenance of the cosmic vision of the Indian peoples: they have 2 natural
_and inalienable rTight to keep the territories they possess and to claim the lands
which have been taken from them. In other words, they are entitled to the patural
and culfural patrimony contained in the territory and to getermine freely how. to
dse it and benefit from it (paragraphs 6 and ). - R

27. The Declaration siates that the philosophy of 1life of these peoples, their

experience, their knowledge and their accumulated historical achievements in the
cultural, social, political, juridical, scientific and technological fields are

an sssential part of their oultural patrimony. Hence they are entitled to enjoy
access to, utilization, dissemination and trensmission of this entire patrimony

{paragraph 8). : : -

28, ‘Recognizming that respect for the forms of antonomy required by these peoples
is an essential prerequisite for guaranteeing and implementing thesé rights, it
also states that the specific forms of internal orgenization of these peoples are
part of *their cultural and juridical heritage, vhich has contributed to their
cohesigﬁ and the maintenance of their socio-cultural tradition {paragraphs 9

and 16). T :

., 29, It would be an extremely interssting wndertaking %o develop these ideas and
refer te the subjective and cobjective elements of the concept of culiure, as well
as to the rights to be enjoyed in this respect by individuals, groups and nations
from the point of view of the r»ights of indigenous povulations, Tmt it would
obviously exceed the scope of this study.

30, It is sufficient to point out hare that among the indigenous populations which
are in contact with the dominant segments of the population of the States.in which

.;1/ Text adopied by acclamation on Friday, 11 December 198l, as a result of
the work of the Conference of Specialists on Bthrocide and Ethnodevelopment in
Latin America, convened by UMESCO and the Latin American School of Social
Sciences (FLACSO) and held at La Catalina, Santa Bdrbara de Heredia, Costa Rica
(6 %o 1% December 1981).
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they live, there are various atititudes to cultural rights. There are some
communities, groups or individuals who have little or no interest in the
preservation of their special cultural heritage and prefer to embrace the culture
of the dominant segments of the cowniry's population. There are on the other hand
communities, groups and individuals who are determined to pressrve their owm
cultural heritage and style, and who resist the imposition of the cultural patierns
and values of the dominant zroups. They wish to continue to develop still further
their distinctive cultures, and %o hand them on to their descendants. Between
these two extreme positions there is of course a whele range of intermediate
attitudes., It is selfw-evident that where various cultures exist side by side
they influence each other in a constant "give and talke” process, The attitudes
expressed must therefore be wnderstood in the context of the situations in which
they exist, and as a manifestation of subjective positions which have heen
expressed by these groups through their conduct within society as a whole. In
short, the co-existence of various ethnic groups in one scciety involves a series
of reciprocal influences, and calls for the establishment of conditions and the
application of measures favourable to the development of a harmonious existence -
perhaps not without some conflict and tension between groups but certainly
without wnwarranted atiacks or atiempts to impose a culture. The State should
recognize the cultural diversity which exists and should formulate a suitable
policy for the peaceful and dignified co-existence of the various cultural groups
in the nation. '

31. Indigenous groups which have little or no interest in preserving their own
distinctive culture are mainly concerned that there should be no discyimination
against them by the dominant groups, and that no obstacles should be placed in the
vay of their efforts at assimilation with the latter groups. Indigenous groups
which are resolved to preserve their own distinctive culture will of course-also
not wish to be subject to any limitations or restrictions; bat they will adopt
the view that without the special rights and facilities required by their
particular situation, the equality that wmight be established vie-h-vis the
dominent group would only be a formal equallty without any real significance
for them., Thus situations arise in which certain groups should have rights in
reélation to the State and the State should have certain obligations in regard

to these groups. ‘ o :

%2, This situation is usually complicated by the fact that within the respective
groups there may be dissenting individuals ox families who reject both the
efforts of the group and the efforts vhich the State may be making in response
to the group's wishes, They may therefore oppose any efforts to induce or
oblige them to maintain the traditions ox characteristics of the group teo which
tiey belong and which has decided to preserve its culture; and vice versa the
groups vhich have expressed a desire to be assimilated to the culture of the
dominant groups may contain some individuals or families who reject that policy,
who wish to maintain their distinctive cultural identity, and who will therefore
refuse 4o support the efforts of their grouvp and of the State towards
assimilation. The rights of the individual in relation to his group wilkl
therefore have to be recognized, and his right not to participate in the culturs
of his community but rather in another group or community which has adopted a
contrary policy, will have to be safeguarded,

33, Sometimes Governments welcome the attitude of those who abandon their
distinctive culiture, and at the same %time permit or encourage discrimination
against those who insist on retaining and developing still further their customs,
habits and special traditions, In cases vhere such measures can be described as
acts committed for the deliberate purpose of eliminating the culture of a group
hy systematically destruciive and obstructive action, they could be deemed to
constitute clear cases of ethnocide or "cultural genocide". '
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34, With regard to ethmocide, the Convention on the Prevention and Punishment
of the Crime of Genocide of 9 December 1948 should be borne in mind. The acts
committed with intent to destroy, in whole or in pari, a national, ethnical,:
racial or religious group, as such listed in article II as acts constituting.
genocide within the meaning of the Convention include certain acts that ‘
correspond to the concept of ethnocide. They include causing seriocus bodily
or mental harm to members of the group {subparagraph b); deliberately '
inflicting on the group conditions of life calculated to bring about its
physical destruction in vhole or in part (snbparagraph c); imposing pieasures
intended to prevent births within the group (subparagraph d) and forcibly
transferring children of the group to another group (subparagraph e) {our
underlining). ) ' '

35, During the process of formulating the provizions of the Convention there
were proposals for the inclusion of provisions on ethnocide or "cultural
genoccide" and counterproposals that sought to restrict genocide to forms of
direct biological suppression. The arguments for and against the inclusion of
provisions on ethnocide in the Convention, which are reflected in the documents
of the Ad Hoc Commities on Genocide and the Sixth Committee, were mentioned by
the Special Rapporteur, Mr. Nicodsme Ruhashyankilo, in paragraphs 441 to 461 of
his report to the Sub-Commission in 1978. 18/ .

36. Against inclusion, it was argued, inter alim, that the concept of ethnocide
was too vague and that the looseness of the definition might lead %o abuses and
practical difficulties. It might also prevent some States from ratifying the
Convention. }2/ R ' : : o

37, In favour, it -was argued, inter alia, that it would be impossible to.
separate cultural genocide from physical and biological génocide, as & group
may be deprived of its existence not only through the mass destruction of itg
members, bubt also through the destruction of its specific traits, the, loss "of "
which leads to the dissolution of its unity, even though no attempt has been
made on the 1life of its members and, for that reason, cultural gepocide is an
integral part of the general definitiorn of genocide; if attacks against, the
culture of a group. went unpunished for the want of appropriate provisions in’
the Convention, the.perpetraticn of physical genccide,. in which such acts
normally culminate, wonld be facilitated; acts of cultural genocide have
always been inspired by the same motives as those of physical genocide and
have the same chject, namely, the destruction of racial, national or religious

groups..gg/ '

%8, The Governments of Austria, Eeuedor, Israel, Oman and Romania among others =
considered that the possibility of including cultural genocide amorig acts of
genocide ought to he examined. g}/ It may he useful to. guote the statement by
the Holy See in this connections T

B/C¥.4/Sub.2/416.
Tbid., paragraph 448.

E

]
O
.

Ibid., paragraph 447.

RBE

Thid., parsgraphs 450 and 4b1.
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"Genocide is also a crime against the rights and dignity of a people.
Each people has its own heritage. Although it ig true that every people
should be open %o other cultures and grow in terms of union and exchange
with other peoples, the fact remains that more or less natural groupings
of persons exist in the form of peoples, each of which has a partioular
cultural heritage and is often of a particular racial type or a particular
mixture of Tacial types. It is a people's cultural heritage that is the
expression of that people and that ig the true bond of the people's unity.
& people's heritage with its traditicnal language, cugtoms, beliefs, art,
music, laws, social patterns, and ways of looking at reality, is not a
static structure. It is a dynamic bond of unity, a malrix of human
development, and a promise for the future of the people.

vA11 the individuals and social groups that make up a given pecples
ghould be able to attain full cultural development in accord with their

traditions. They should not be held back, nor have other cultures imposed
on them.

LI IR 4

"Tn view of the above-siated principles, serious consideration should
be given to the matter of those acts vhich might be called ‘cultural
genocide' or 'ethnocide! or ‘ecocide’."” 22/

%9. The question vhether ethnocide is or is not a form of genocide is important,
but however it is decided the fact remains that ethnocide consists of a series of
serious violations of human rights which resemble genocide and vhich must be
forestalled and punished. This was recognized by the participants in the
Conference of San José, Costa Rica, organized by UNESCO-FLACSO gg/ vhich in
December 1981 formulated and issued the Declaration on ethnocide and
ethnodevelopment already discussed in this chapter. 24/ '

40, In the terms of the San José Declaration, gthnocide means that an ethnic
group, collectively or individually, is denied its right to enjoy, develop and
disseminate its own culture and language. It represents an extreme form of
massive violation of human rights, in particular that of the right of ethnic
groups to respect for their cultural identity, as contained in numerous
declarations, agreements and conveniions of the United Nations and its
specialized agencies, and as proclaimed by various regional intergovernmental
organizations and non-governmental organizations. Consequently, the Declaration
affirms that ethnocide, i.e. culitural genocide, is a crime against international
law, on the same footing as the crime of genocide condemned by the

United Matiorns Convention on the Prevention and Punishment of the Crime of
Genocide, 1948 (paragraph 1). It recalls that since the Buropean invagion the
history of the Indian peoples of America has been suppressed or distorted, in
spite of their major contributions to the progress of mankind, which has '
amounted to a negation of their existence, and it rejects this unacceptable
falsification (paragraph 4).

22/ 1Ibid., paragraph 450.
23/ See foot-note 17 above.
24/ See paragraphs 25 to 28 above.
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41. After referring to the main aspects of a policy of ethnodevelopment, gg/ it
points out that disregard for these principles constitutes a flagrant violation
of the rights of all individuals and peoples to be different and to consider
themselves as different and to be considered as such, a right recognized in the
Declaration on Race and Racial Prejudice adopted by the General Conference of
TIESCO in 1978 and hence must be condemned, especially when it creates a risk
of ethnocide (paragraph 11); this disregard creates a disequilibrium and a
lack of harmony within society and may induce these peoples, as a lasi resori,
to rebel against tyranmny ard oppression and thus endanger world peace and,
consequently, is contrary to the Charter of the United Nations and the
Constitution of UNESCO (paragraph 12).

42. It is not considered appropriates fo include any further reflections on
ethnocide in this chapter mainly becavse the revision and updating of the study
on the guesition of the prevention and punishment of the crime of genocide will
soon begin and special attention will certainly be given to these matters., A%
its thirty-ninth session, taking up the suggestion by the Sub-Commission on
Prevention of Discrimination and Protection of Minorities in its resolution 1982/2
of 7 September 1982, the Commission on Human Rights adopted resolution 1983/24 of
4 March 1983 in wvhich, mindful of the Sub-Commission resolution and refleciing
its deep concern and anxiety at the fact that acts of genocide are being
comnitted ir various regions of the world, it recommends that the Econowic and
Socigl Council should adopt a draft resolution in which the Council:

"Mindful of resolution 1982/2 of the Sub-Commission on Preventiocn of
Discrimination and Protection of Minorities and resolution 1983/24 of the
Commission on Human Rights, related to the revision and updating of the
study on the guestion of the prevention and punishment of the crime of
genocide,

1. Reguests the Sub-Commission on Prevention of Discrimination and
Protection of Minorities to appoint one of its members as Special Rapporieur
with the mandate %o revise, as a whole, and update the study on the question
of the prevention and punishment of the crime of genocide talking into
congideration the views expressed by the members of the Sub-Commission and
the Commission on Human Righis, as well as replies of Governments,
specialized agencies and other organizations of the United Nations system,
regional organizations and non-governmental organizations to a questionnaire
to be prepared by the Special Rapportsur;

2. Further requests the Sub-~-Commission to consider and to submit to

the Commission op Human Rights at its fortieth session the aforementioned
revised and updated study."

4%, In this revised and updated study considerable atiention will have To be
given tc ecocide, whether or mot it is decided to suggest its inclusion in the
new convention that may be proposed, The deliberate destruction or substantial
modification of the netural environment o bring about changes which are not
desired by the population of the region and which are detrimental te it may, in
certain sericus circumstances, be tantamount to ecocide which, with the
conseqguent ethnocids, may ultimately result in a form of genccide., DPreventing

25/ See paragraphs 25 to 28 above.
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an ethnic group from preserving its traditional forms of life and bringing aboul

the destruction of its culture based on those forms of life and the disappearance
of the group as such, are serious violations of the basic rights: and fundamental

freedoms of fthe populations in guesiion. ‘

44, Obviously, in ordern . to respect the fundamental rights of indigenous
populations who clearly. express their wish to preserve, develop and transmit
their culture to future. generations and thus affirm their right to -be different
within the over-all society of the country in vhich they live, a pluralist .
policy needs to be adopted., To develop such a policy, a series of measures must
be taken theat are designed 1o make possible this different-life, freely selected
by the human groups concerned, while harmonizing it with that of other segments
of society. Consequently, while in the case of groups desiring total _
assimilation in fthe dominant grovps, the only problem is to arrange: for them to
participate without restrictions in the culiural life of the country, in the
case of the others a series of other possible measures will have o be envisaged.
This chapter accordingly concentraies on special measures going beyond the
minimum requirement of non-discrimination that is always applicable,
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Ca Consideration of the information available

1. Introductory remaxrks

45. & survey may now be made of the information available on this subject. The
Tirst point to be stressed is that the informstion available is fairly limited,

Tor some countries, géf only scant information hzs been obtained. For most other
countries no details were available on certain aspscis and on other aspects on vhich
details were given, they were invariably fragmentary and insufficient. Only a few
comtries supplied fairly satisfactory data. TI% must be stzted, hovever, that
attention has from the outset been concentrated only on aspects of paramount
importance, and that the corresponding chapiter of the outline was drafted
accordingly,  The available information is presented within the framework of the
basic ideas underlying this part of the outline. The available information is
examined in relation to the specific tonics selected, but it should be noted that
because of the disparities in the data, the information aveilable does not lend
itself to comparisons., It may be felt that the chapter dwells too much on cexrtain
countries, but this is necessitated by the nature of the information available.

It should zlso be noted with regard to the itreatment of "culture” in relation to
isolated groups (forest and mountain dwellers efc.) which have no® been in contact
with the dominant segments of the population, that the information on these groups is
presented together with the vrest of the information without differentiation,

since there is insufficient information for a more systematic approach or to

provide a basis for a considered decision. :

46, The subject of culture and culitural, social and legel institutions -is closely
linked with that of the fundemental policy adopied with regerd to indigenous
populations, since in States which adopt - under vhatever name ~ volicies of
asgimilation such as those described in the relevent chapier, one is faced with

a system that doss not give The indigenous culiure its true place and postulates
as an ideal solution the abandorment of that culture in favour of the cwlture

of the dominant non-indigenous groups. This may leed in extreme cases to measures
which, by deliberately seeking that solution, invelve the elimination of the
indigencus culture in circumstances that will constitute a twend towards
ethnocide. It is evident too that -this subjact iz closely linked to educational
policy and to the role educational policy asdigns to indigenous cultures and
languages in both general and vocational education and 4heir representaticn in
educational materials and smong teachers.

47. The importance and recognition accorded to the indigencus language in the -
activities of the State authorities, and the facilities provided for the study
and teaching of the variocus indigenous languages and culiures will bz decisive
factors in this respect.

48, It will also be highly important to bear in mind the relevant cultural and
religious traditions and to take inic account the wishes and opinions of the
various groups both in formilating the fundamentel policy and in developing and
applying that policy in all areas of State activiity that may affect the population

26, Argentina, Bangladesh, Bolivia, Colombiz, Beuador, El Salvador,
Honduras, Jepan, Leas, Hicaragun, Palkistan, Ponama, Peru, Sri Lanka, Suriname
and Venezuela,
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groups concerned. The policies adopted by non-official organizations, such as
religious missionsg and any scientific, anthropological, ethnological and
sociological commitiees or groups which may have undertaken programmes of action
among the indigenous populations, will alsc have to be reviewed.

49, It is clear that control, examination and review of State policy will be of .
crucial importance in order o ensure that the State itself and all non-State
organizations involved act with dvue respect for indigenous culture,  traditions
and cusioms. i

50. OFf great importance also will be the measures taken to encourage the
elimination of any barriers tha’t may exist between the indigenous and the non-
indigenous segments of the poPulatﬁon and measures intended to discourage any
action likely to accentuate divisions and rivalries thal may prove detrimental
to the indigenous populations, as well as measures ito counter and eliminate
misconceptions or prejudices which the non-indigenous populations may have with
regard to the indigenous communities in the country, or which some indigenous
groups may have with regard fo some non-indigenous groups. Another important
aspect will be the dissemination of better lmowledge of the history, traditions,
customs, culture or cultures, arts and handicrafts of the indigenous population,
and of the latter's contributions to the cultural environment of the non-
 indigenous populations. Knovledge and recognition of the rights of indigenous
populations and of the cultural, social and legal institutions which they value
and have preserved up to the present is also vitally important. . The non-lndlgenous
populations must be made to realize and Tecognize +the importance, for .society in
general, of the preservation and development by'lndlgepous populations of their
particular cultural characteris tics. :

51. Bauaily lmportant are the aspects mentioned in the chapter on the religious
rights and practices of the indigemous population, which play so large a parsd An
their lives, and also measures teken to ensure some reflection of the indigenous
culture in State political bodies by suitable methods which might include the
representation of these population groups in legislative bodies, in public
administration and in the judicial organs of the State as well as recognition of
orgens and bodies of this kind established by the indigenous groups themselves
and of their intermal control machinery, the necessary support being provided fo
enable them to function effectively without outside interference. In this
comnection it is important to recognize lndlgenous organizations and communities
as local or regional political entities and to give indigenous commmnities the
necessary degree of autonomy or self-government in political or administrative
matiers and in the establishment of their own courts. In conclusion, it is
vitally important to recognize the communal forms of ovmership of land and of
the related resources reguired for vorking and developing the lend, and also %o
reccognize and support the authorities which exercise lewltlmate control within
indigenous commmities or groups according %o tradition and ‘custom, particularly
in the assignment and distribution of land among the members of the groups or
communities, B

2e The right of indigenous populaiions to esuality with other segments of the
country'es population in access to cultural institutions and activities

2, The information available does not reveal any cases of denial of, or legal """~
restrictions on, the right of indigenous peoples to equality with other segments
of the population of the country in access to cultural institutions and
activities. The countries which have provided information on the subject merely
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state that there are no prcblems in this respect. 27/ Some countries couch their
replies in negative terms. TFor example, the Govermment-of Sweden states that

"no impediments or regtr¢rt"0n exist in | these] matters®. 28/ Similarly, the

Government of Norway says that in this respect [ there mx*s:T/nb de jure or -

de facto restrictione”. The Government of Guyana, for its part, states that

"There are no impediments to the exercise of or restrictions on' the right of

indigenous populations to equality with other sections of the couniry's population

in access o cultural institutions and activities.™ 29/ The Government of

Hew Zealand also states: “There are absolutely no impediments to the exercise of

or restrictions on the right of the Maori populetion to eguality with other

segments of the population in access to cultural institutions and activities. In.:

fact, in some forms of cultural activities, such as amateur drama and opera,

Maoris are playing a prominent part."

53, The Government of Australia siates, in posiiive terms, that "Aboriginals have

equal access to cultural institutions and activities with all other Australian

citizens".

54, ‘The Government of Chile states that "indigenous peoples have equality of
access to cultural institutions and azctivities with the rest of the inhabitants of
the Republle,'and consectently there are no special legal provisions regulating
such situations ... [ Indigenous peoples] have equal opportunities and possibilities
of being admitted to any perfomance or attenfing theatrical productions in any
theatrical premises®, o :

55, Article 19 of the Constitution of Beouador specifies that "every person shall
enicy the followiﬁg guarantees ... 15. The vight to pariicipate in the cultfural
life of the communi iy, :

R6. These prOVﬂSWGHS and this information awve in 1PLordance with thc ralevant
provisions of the Bill of Huwman Rights, uhich are referred to above. It is
clearly important to ensure that no segment of the popwlation is deprived of the
rlght to take part freely in tne cultural life of “the community. Howvever, it
ust be recognized that apart from the gpecific denial of this right and even
denlmlu and restrictions of other types which are not intended spesciiically fon
this purpose but vhich have the same recult, there are circumstances whicb, while
not involving actual depr1Vthon of rlgnis, vesult directly or indirectly
limitations ox xestrﬁctaonu.
5. 1t is cleﬂr that both, in Tact and indivectly, problems of an economic and
geograpnlcal naturo 111 arlﬂe in this respect. ' -

58, The unecual distribution in the countryside and in cities of culuural
nstitutlons_such as libraries, publiec nevepaper and periodical reading rooms,
libraries of records and tape recordings, museums, theatres, cipemas, concert

However, many of them provide additional information on other points. -
relevant to this subject.
287 'The Governments of Finland and Mexico reply in the same maimer,

29/ In a very similar manmew, the Govermment of Canada has stated that
"There are no impediments to the exercise of, or restrictions on the right of
indigenous populations to ecuality with other segmenis of the population in
access to culiural activities and institutions'.
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halls, etc., vhich tend %o e wnduly concentrated in urban centres, undoubtedly
creates a situation in vhich the urpan and mural sectors of the population have
unequal access to such institutions. Bven where the imbalance in the
geographical distribution of onltural institutions and establizhments is less
extrame, the activities carried out or planned by cuch establishments are still
oriented in favour of urban cenires. Conseouently, there are still considerable
inegualities in this respect vhich affect rural population groups seeking access
o such institutions.

89, The fact that access ta these establishmenis is not aluays free and that
payment is generally required is an additional cause of unequal access. Persons
who 3o not have enough money to pay the charge, however small, in order to gain
access to the institutions and the activities carried on thers or who have to use
a prohibitively high percentage of their income to cover the cost of admission
will not have access to these cctablishments and performances in the same degree
as persone in higher income groups.

0. A4s a vesult in part of technological advances, there has recently been a
sharp reduction in costs 2nd increasing popularization, which has made these
institutions and culivral antivities more accessible to low-income groups i all
countries. In addiiion, widenisble efforts are being made in many countries to
bring such activities to populations situated in areas remote from urban centres.
However, even where no deliberate attempts are made to deny or rastrici access,
the actual opportunities for enjoyment and ewercise of the right of access to
these activities and ingtitutions are atill fewer in the rursl communities in
which the vast majority of indigenous populations live.

€1. Tt is clear that, if the State merely trlkces steps to ensure that there are

no direct or specific cenialz of, o¥ restrictions on, the right of all population
groups in the territoxy wnder its jurisdiciion, it will not be fully digcharging
its obligations towards those groums wiich vish to have access to these

activities and institutions. In oxder to discharge its obligetions in thisg
respect, the State should try to make all these activities and institutions
scceasible to low-income groups and should endeavour to bring such cultural
activities and institutions to rural areas and to promote theixr gxpension in

these areas. Gt

62. 4is indigenous populations at present live, almost always involuniarily, in the
most remote areas of the cownbrics concerned and sre ameng the economiczlly least
advantaged groups in the money economy prevailing in these countries, States should
eulfil their obligations primarily in regexrd to those indigenous populations which
are already in conbact with other segments of the population and freely express

the wish for access to culiural activities and institutions, jgf

6%, lnother set oX problems arises from the fact that all written materials
{vooks, magazines, periodicals, texts of various kinds, etc.) are inaccessible to

persons vho do not know how to read or wpite. Ao hag been mentioned in various

50, With regard to imsclated groups which have not been in contact vith
other segments of the population, it will obviously he necessary to adopt an
ad _hoc policy, as will be pointed out bhelowu.
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parts of this veport, this situation, vhich is found more frecuently among rural
populations than among urban groups, is even more pronounced among the inﬁigenoﬁs
populations which invariably have the highest illiterscy rates. This is largely
due to difficulties caused by lack of knowledge of the official language ox
languages oxr of those used by the 3tate and to the lack or scarcity of written
material in the indigenous languages. : SR

64. Ik has’ frequently been pointed out that radla and television are overcoming.
some of thesé difficulties, particularly the wneven geographical distributien and "
illiteracy, since they ave media through which culfural activities can.be vldelv
disseminated and wderstood even by persons who cammot read or write. TeYevision, -
as an andio-visual means of ulrcct percepiion, offersc gleat pOSolbjlltkeS as a
means of cu‘iural dlffuslon. s

65, To some extent and for certnin cultural sctivities, these two types of
difficulties have been overcome with the introduction of transistor radios. The
low cost and portability of small transistor radic receivers have partly reduced
the economic diffieculties snd those &ne {0 vneven geographical distribution.

66. However, in spite of the reduction in cost, and in spite of the acce051blllty
resulting from the advent of portable iransxstor radics and the increased andcheaper
access te other cultural programmes and establishments, the latter will still be a
beyond the effective reach of large sectors of the 3nd;genous population because

of their extremely low income. These nev facilities also suffer from additional
disadventages and defects, unlch affect other means of cultural dissemination as

well., These other aspecis are of great imporiance for indigencus ponulatlonﬁ of

all types and in all aveas, and relate not so much to the means of dissemination -

or the guestion of physical and economic accessibility, but rather to the content

of the activities and of the progrommes broadcast.

67. TFrequently, programmes broadcast by vedio and ielevision are stillbeyond the
reach of the indigenous populations since these means of cormunication, like the
press, libraries, public hewspapelr and periodical reading xooms, libraries of
records and tane recordings, theatres and cinemas, etc., have other disadvantages
ané raise other problems whcn the language used is a language that is not lmowm

at all or is imperfectly knowm by the indigenous population, which is thus placed
at an additional disedvantage. '

68, Thus, ancther example of imeguelity in access fto culiwral institutions and |
activities occurs in ithe case of persons or populntion groups vho do not Xnow, ox
have an inadequate knowledge of, the language used in these institutions and
activities, Tor these groups, access to such institviions or e%ebllvhnentu is
1imited or restriclted de facto if the meterial used or the programmes uhown are

in the official language only, or primarily in this or other languages of -t !
dominant segmenis, and if they are not available at all, or available only: to a
very small extent, in the indigencus languages concerned. o legal provisions or
policemen will be recuired to prevent these population groups from ha aving physical
access o such esiablishments snd activities; limitations or restrictions will
exist simply a8 e resuli of the language used. In addition, vhere such activities
are conducted or such establislmente exint solely within the cultural framework

of the dominant population groups, this may resuli not only in unecual access to
such activities or establishments but also in the exertion of undezivable
influences or the imposiiion of the culture of the dominant groups. -
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69, Radlo, television and the press are effective cultural iransmission media, butb
may be used to exert cultural influences and pressures which are not always ‘
desirable. BEven where such media are not delibherately used for cultural peneiration,
they reflect the cultural framevorl and patterns of the dominant groups in forms
vhich are perhaps not always suitable,

70, In countries vhich have adopted a policy of assimilating the indigenous groups
to the cvlture of the dominant groups, these efforts will be deliberate. However,
even where such a policy is not adopted, and even in the absence of any deliberate
intent by the dominant segments of the population, there are often clear cases of
gultural influence vhich ig not z2lways desired by the indigenous populations or
which should verheps be presented in a different form.

Ti. Furthermore, in many countries radic and television broadcasts, as well as the
presg, include advertisements and other means of exerting pressure on the consumer,
wvhich may be harmful for the other segments of the popvlation but always have a
pariicularly demaging effect on the indigenous populations. jl/

2. It is highly important that the existence of the indigenous culture ‘languages,
traditions, history, custemz, cultural contributions to other segments of the
population, music, plastic arts, handicrafis) should be reflected in the State
cultural diffusion media., This will not only help to make the non-indigenous.
populations awvare of the existence and imporiance of the indigenous populations in
the country concerned bui will also contzibute to the diffusion of the culture of
the indigenous populations and make for a better understanding and wider diffusion
of the cultures existing in the country. It will also widen the framework in which
the cultures of the various commmities in the nation are diffused and promoted and
will thus give fuller significance %o the right to take part in the countxy's
culbural life,

7%. 'This aspzet clearly comes within the context of the special measures which the
State should iake so as not o encourage or permit the undesirable imposition of a
culture or cultural penstrotion, and so 23 to ensure that the differemt languages
and cultural groups mey, if they so desire, preserve and develop all manifestations
of their particular way of expressing themselves and of viewing the world.

j;f The following information from the Government of Colombiz may be cuoted
as an example of the effects of cultural penetraticn on certain indigenous
commmities in that country and is valid mutatis mutendis for a large number of
countries and situations. The Govermment states:

"T{ is not just the demonstrable usefulness of the products of the
national society that encourages people to consune them; the values of that
society have been Introduced through one of its media (evangelization) into
the tribe as stendards of vhat is good and evil, beautiful and ugly,
atiractive and wndesirable, and so o, and they have been zccepted as the
genwine ideclogical condition for conswmption. Thus, the Indian not only
works for a month in order to be able to buy a kilo of salt bui for three
years to zcguire a transistor which places him in a situation of passive
commmnicetion, as a mere recsiver of the stimuli of the national socliety;
thus, the more produciz he consumes from the outside, the more exploited
he becomes. Une of the consecuences of the major liferacy and
ovengelization campaigns is that he becomes = member of the consumex
society, since it provides the indigenous person with value systems that
prepare him for the use of the merchendise produced DY ... fthe] cultural
and economic sectors [of that ﬂociety]”.



E/0H,4/50b.2/1995/21 /844

page 25

3. Protection of indigencus persons, groups and commumnities against the use of
force of intimidation to compel or induce them to abandon their own culture,
to accept the culture of the dominant groups, tc attend cultural 1pst1tutzons
or to take part in cultural activiiies against their will

74, States commonly try by various means io stimulate feelings of national wnity
which are regarded as essential for establishing the idea. of nationhood and for
meintaining nationalistic feelings. These aspirations may, however, present
themselves in many different forms and embody many different policieés even
vithin the same general trends, as is pointed out in the chapter on fundamental
policy in regard to indigenous populations, 32/

75. Without repeating the ideas sxpressed in that chapter, it may be stated here
that a policy of assimilation adopted by a B State should never be imposed on any
social group, and particularly nct on groups which are opposed to such a policy.

76, Vith particular regard to the guestion of "involunmtary minowities™, 33/ it was
stated at the Seminar on the FPromotion and Protection of the Human Rights of
Natmonal Ethnlc and Other Hwnormuiew, held at Ochrid in 1974 and mentioned
earlier t b 34/ :

Meaa 1sslm1?atﬂon, thouah -desired by some minorities, should not be
forced upon any minority, as it was a process. that should depend exclusively
on free will. One participant felt that the pursuance of a policy of forced
assimilation for minorities viclated the fundementel principles of self-
determination and equality of nations and the basic human righis which were
enshrined in the Charter of the United Wations, Moreover, assimilation
implied a series of measures of direct or indirect coewvcion for the purpose
of denationalizing minorities, negating the rights of individuals to their
ovn identity and thereby the righis of a national and ethnic minority as a
ywhole, and from thet point of  view it could be considered to approach the
threshold of genocide. A harmonious integration rather than full )
assimilation might be a vay of preserving the cheracteristics of various
groups and thus achieving unity among diversity and the building of
pluralistic or multicultural societies, which night be preferable, under
certain circumstences, to multinational federal structures. ...

j_j See ch%ptc* IX above,

-

3 L distinction was drawm bet\oen "istorical’, Yeclassical® or
“involunuarjh minorities, resuliing from events of a hlstorical or geographical
nature {for example, changes in frontiers, transfer of populations, and slavery
and "minorities by election®, “voluntery minowities” or "new minerities”
consigting of persons who hava recently and voluntarily left their country of
origin and moved to other countries {such as immigranis an& foreign migrant
workers). - Report on the Seminax, (ST/TAO/ TR, A9) op._cit., para. 33.

34/ Ibid., para. 42.
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77 - Violence”crfintimiﬁation, suggestion by coercion, material incentives,
explicit and vielent condemnatiicn of the indigenous culfvre as a whole should be
regarded as illegitimate means of exerting infiuence and of bringing about '
cultural or religious changss. The use of these methods is tantamount to
ethnocide.

78. Those measures consiltute an attack, whether deliberate or not, on the
fundamental elements of the social cohesion of the indigenous commmity, which

iz sericusly affected by the disintegretion of the indigencus moral, social and:’
egal standerds =nd ‘the weakening of the means used for the social control of

the comamity.

79, Ayctensiic and deliberate opposition to certain social or religious customs

of the indigencus porulations would be acceptable‘jﬁj only as a way of discouraging,
by appropriate means, certain practices which violate the sanctity of human life
even though they may be associated with a pariicular religion, as may happen in
very ercsptinnael cases. '

ac, However. other beliefs and religious or magiz rites, which have always been of
vital importance for the indigencus cultural world, congtitute one area that has
been especiaily affscted by intolerance and eltmocentric rejection, which have
weguited in abuzes throughouts the whole period in vhich the indigenous cultures
have been in contacst with those of the dominant non-indigencus populations. In
wost cases, paople have not inderstood or not tried fo understand the disastrous
effects of these abuses on ths cultural life of the indigenous commnity, although

on some occasions such abuses have been vart of a deliberate policy.
: T T o

i1, In the past,. there have toen cases of Wforced? conversion to the religions of
the dominant groups, and presgsure o intimidation hes been used to induce the
indigsnous populiations to dizcontime the practice of cerfein rites or ceremonies
which wene regarded etlmocentricallr as offensive Lo the'ethical and religious
principles of the dominent groups. Pompeus "acts of faith™ have led to the
disappearance not only of religicus chijects end relics but also of documentation
or Tooonds of enormous cultural value to The indigencus populations and to

anlrind as o whoie.

82. These barbaric acis of suppression have Tesulisd in serious losses for the
cultural neritage of *he world, but for the groups of mankind which have been
vietims of acts of fanatical intolerance or incomprehension, such acts have heen
merely the major incidents in the continuing process — plarmed and subtle or
gtraightforwand end simple - of the suliural suppression and cultural imposition
whica all indigenous groups and nations in ali parts of the world have suffered
in varying degrees at vavious Himes. ALl indigenous groups;y communities and

C)

nations which have oeen venguished in wars of conquest or subjection or in

o a4k e T

35, Although it vould not perhaps be advisable as a means of induecing the
group in question o abandcn such customs altogether. - :
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dpunitive® campaigns, or which have been placed under a regime of colonial
subjugation in some other way, have been subjected %o limitations and restrictions
which placed serious obstacles in the way of their free expression and culvural
development. For many indigenous groups, these impositions in their most serious
forms have come to an end only recently; for others, unacceptable acts of
suppression and imposition are sitill being committed on a large scale, Ior a few
others, lastly, the period of cultural attrition seems to be & thing of the pasi,
and new horizons have been opened up for the renascence and further development
of their distinctive cultures. ' - .

8%, Let hs now consider the information available on these matters., Among the
courtries vhich have supplied information in this respect, Malaysia reports that
the principles to be used as a guide for official policy regarding the '
Orang Asli include the following: 36/ "The social, economic and culiural
development of the aborigines showid be promoted with the ultimate object

of natural integration as opposed o artificial assimilation. The primary
obiective should be the fostering of individual dignity and the advaricenent of
individual usefulness and initiative. Recourse to force or coercicn as a means
of promoting inbegration shall be excluded."

g4. Some of the Governments which have provided information on this auestion
merely state that, since the use of force or intimidation to compel ox induce
indigenous persons, groups or communities to take part in culfural activities
or to attend cultural institutions against their will is unimown in their
countries, it has not been necessary to adopt any measures in this respect.

85. Norway for instance states that “there is mo cuestion of such protective
measures being necessary. Australia reports that ¥“Aboriginals are not subject
to force or.intimidation fto compel them to take part in eultural activities ox
attend the cultural institutions unwillingly”. Hew Zealand reports "There are
no ¥mown instances in modern times of the use of force or intimidation to campel
or induce Maoris to tale part in any types of cultural activities or to atiend
cultural institutions against their will.-

jé/ Part of principle (b) in “Statement on Official Policy regarding
Oreng Asli populations". These principles, wvhich seem to be based on the
provisions of article 2, paragraphs 2 (¢c), J and 4, of ILO Convention Mo, 107,
are reproduced below (para. 534).
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86, Bome countries make reference to the fact that criminal law provides for
redress against the use of force or threats against anyone, adding that this
includes the indigenous populations. 37,7

87, Inseveral of the countries reporting that no specific. legislative
provisions have been considered necessary to prevent interference with
indigenous culture in its varied menifestations, there has been, however, an
intensification of ¢fforits to protect sites and objects of archaeological
importance that have endured up to the present time and vhlch have been
disappearing through intentional destruction, through systematic dralnage
abroad to art collectors of different kinds including some reputable museums,

or through simple lack of care. These endeavours have resulted in enactments

of a protective character. The sites in question may be, and some are indeed,
places of religious and cultural significance to present day indigenous
populations. In other instances, on the other hand, some indigenous religiocus
rites and practices that have also. survived wntil the present time have been
cbjected to in viclent ways by the preveiling segments of the populqtlon. - But
acts of this sort are not indispensable to identify instances of lack of .
recognition and respect for indigenous cultural manifestations and efLorts to
impose alien cultural values and paitterns on them. In some matﬁers,‘lrdeed the
ungualified epplication of the general law could 1imit indigenous freedom to
carry out traditional practices.. There are, for example, matters dealing with
marriage, family relationships, burial of the dead, etc., vhers: the indigenous
persons or groups still adhere to traditional customs and pract’ces. Some
concessions must be made in matters of this kind. There are, for example,
general laws on the burial of the dead which, if stwvictly enforeed, would
interfere with some indigenous customs. Certain customs relating to marriage
have been sirongly objected to and discouraged by missionaries who felt that
these praciices were offensive to their cultural tenets. This has been the case
vwith practices of polygamy which some missionaries have, in the past, actively
discouraged,

88. In Australia, for instance, although there have been and there are no
legislative or adminisirative restrictions on the form of Aboriginal marriaze, in
the past polygamy has been discouraged by some missionaries. VWhile the form of
iboriginal marriage has not been officially restricted, neither has it been
officially recognized., In relation %o certain social service benefiis, customary
marriages are fully recognized, but this administrative practice has not been
extended to recognition of the entitlement in relation to all wives of polygamous
unionsg., The Government has stated "ihis maiter is under review'.

89, Another area of problems in this regard has involved practising medicine-men
or priest doctors, In many places, there has been a concerted effort to hamper
their work. In Few Zealand for instance it is rveporied that there was formerly

5 statube making it illegal for Maori tohmmegs (priest doctors) to attempt to cure
diseases by magic rituals. This Act was repealed in 1944, as the practice had
long died out since the introduction of the social security progremme and the
extension of medical services throughout the country.

éz/ For example, Guyana.
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4. Measures Lo safeguard the maintenance and. further developmant of the

indizenous Cultuhe ﬂnd its trarsm1¢s101 to future generaticens’

G0, If the fundamental right of the indigenous populations to the free development
of their personality within their own cultural patterns is to be réspected, the
cultural institutions and activities of the dominant segments of the population
should never be 1mposed on persons who “0201t and reject such intrusion. The
cultural background of these groups, and the close attachment of indigenous
persons, groups and communities to this background, should always be respected.

it is necessary to understand or at least to onvisage the destructive effects

which abusive. interference of this kind may produce in indigenous societies.

81. Procedures must be devised to prevent cutright abtacks and abusive impositions
in the cultural field: ' the influences of one culturs on another should be oriented
to the greatest extent-possible through channels leading to positive cultural
exchanges and not merely to the cultural undermining and alienation of certai
segments of the population. Regardless of the Tinal obgﬁctﬂve of the policy chosen
by the State in this respect, an approach of this kind is essential if one wishes
to avoid the destruction of indigenous communities. Even where State poliey is
aimed at inducing indigencus populations fo abandon their ftraditional culture and
te adopt the culture of the dominant segments, it is eassentizl to be clearly aware
of the effects that the proposed measures may produce. It is obvious that this
policy will be legitimate only where it is carried out with the consent of large
sectors of the populations concerned. VWhere, on the contrary, the indigenous
nopulations have manifested their determination to preserve their traditional
culture, this desire should DbVlOUSlj be respecled and appropriate measures

should be taken. -

2. It is not enough, therefore, to prevent or punish abusive conduct involving
cultural penctration or imposition. It is essential fo recognize and to protect
the right of the indigenous populations to preserve, develop and perpetuate their
culture and cultural, social and legal institutions by transmitting their cultural
heritage to futurc generations, whenever they clearly express the wish to do so,

93, In this regard, there are a series of mneasures which the State can and should.
take to discharge this important functicn. Some measures will involve the -
protection of this right and of activities carried out in exercise of it. Others
will consist of positive measures of assistance and promotion on the part of thz
State.

94, The information available on these matters is consideroed below.

95. There are no legal impediments in Sweden preventing the Lapps from
transmitting to Tuture generations their traditions and cultural characteristics,
"but on the other hand," the Government states, "there is no special legislation
which gives positive support to such efforts." In a similar manner, the
Government of Guyana has stated: ' ... &merindilans are . fyree to maintain and -
further dcvelop their culture but there are no special lezal enactments.directed
to tnls end,. K :

96. Measures of this type are‘ﬁurely not enough, if the indigenous communities
have clearly expressed their desire to preserve and develop their cultural
heritage and to. transmit it to future generations. Suitable positive measures-are
then necessary and the State should act constructively to this end.
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97. 1In Finland, the Government reports, ethnic minor ities are at liberty to
maintain their culbural heritage and to branga1t it- to new crcr]er’a‘c.lons. Their
cultural activities ars encour;geé and subsidized by the Qtﬂte.' On measures
taken for the preservation of Lapp culture and cultural, social and legal
inatitutions the Government states:

"The measures taken for the preservation of Lapp culture ... mainly ...
aim at the préservation and development of the Lappish language and
handierafts and the facilitation of their traditional weans of livelihood.
These measures, which are té some extent dealt with in other paragraphs,
oftén comprise administrative orders by central or local authorities. Ais
an example of such orders, mention might be made of the one given by the
Central Forestry Board on the principles to be followed in the care of
State-ouned forests in Lapland. According to this order, the interests
of reindeer breeding shall be taken into consideration. At the zoment,
there is a working group studyving ... how best to reconcile the interests
of forestry and those of reindeer breeding in areas where they coincide.?

98. The Norwegian Government states that the maintenance and further development
of the indigenous culture are guarantead. ... Reference is made to the following
measures which have already been initiated in order bo protect successful
commercial establishments and operations of the indigenous communities and their
traditional industrial enterpriscs:

1. The State grants loans and guaraniees Lo economic enterprises.
2. The State has given graniz to reindeer slaughtering firms.
3. The State.has given funds to home‘craft activities

4. The authorltles contrel the 1mpor‘ of reindeer neat in:order to
Brotect Lapp reindeer lLusbandry.

On important matters concerning the Lapps in gencwal the opinion of the Lapp
owganlzatlonu 13 ascertalned.

99. Lhe Ministry . of Agriculture receives all appli atlona for the development of
watercourses and sends ‘them to the Lapp érgzanizations for their opinion. If
deemed necessary, a committee is appointed Lo report on any harmful effects. to
the Lapps. In such a committee the Lapps will constitute the maJorlt Reports
of this nature are funded by the State. '

100. According to information provided by the Canadian Governmend:

A Cultural Development Programme operates under the Department of
Indian Affairs and Mortharn Development. Since 1964 it has granted over
half . a million dollars to registered. Indian individuals and groups for the
advancenent of traditional cultural activities. Tuo national cultural
conferences have been held, and a nationzl cultural committee cstablished
to implement their ceonclusions, An Indian cultural megazine, *Tawow', has
reached a circulation of 15,000, eight books have been published and six are
in preparation, including & number of tribal histories. Three documentary
films have been made. A fine arts collection of works by registered and
non-registered  Indian artists had eight major showings across Canada.
Special granis were made to subsidize pageants and ceremonial oceasions.!



101.

Heference has been made above 38/ to the Cultural/Educaticnal Cenbres

-Programme introduced by the Federal " Covernment in 1971 "to assist native people
in the development, preservatiocn and appreciation of the many aspects of native
culture.” In this connection the Government states that:

n, .. there are certain intangible resulﬁs of the participation of Indian
people in the planning and operation of their own fulfilment, pride,
initiative, creativity and awareness. Such benefits can only contribute to
the growth of the culture and the race.

At present 59 cultural/educationalicentres across the country share
5.3 million dollars. The céntres vary in the size and scope of their

“-programs depending on the population supporting that centre. The largest

102,

Centre, the Saskatchewan Indian Cultural College, for example, is funded on
the basis of its commitment to service the entire Indian population of
Saskatchewan. As a result, ‘the College receives an annual contribution of
well over $1 million and is involved in 2 wide range of prograims. There
are, however, many centres which service only one band, with tbe gonsequence
that the diversity of their programs is necessarlly llmlted.

"Since 1972, Government has spent $)? million (to dmte) on this Program.
Tn the field of literature and art, the Department, through a Grants
Program, enables Indian and Inuit artlsts to enhance their careers in
their specialties and thereby encourages potential and 1ncreases public
awareneas of Indian Art.%

On other programmes the Canadian Government states;

"lUnder the Department of Indian Affairs and Northern Development, a
program of grants for the advancement of Eskimo cultural expression provides
funds to Eskimo individuals, groups and organizations requiring assistance
in their cultural endeavours for the retention, preservation and promoticn
of Eskimo culture. Art exhibitions, books and films have been produced.

“The Department publishes & trilingual m;g zine (Eskimo-English-French)
entitled "Inuittituut” which has a digtribution to northern communities,
libraries and universities. Articles ape published in the language of the
contributor. : : :

"Another important form of assistance is to organizations of Indian
women: Some Homemakers Clubs receive grants from the Indian Affairs

~ Department to assist with their programs. The Department of the Secretary

of 3tate also prov1des funds to assist provincial and national women's
native groups. The sum so expended is over $300,000 annually. Grants have
been made to Indian Band Councils to develop libraries on the reserves.

"The National Museums of Canada maintain an extensive program of"
research and exhibition of Indian art and history artifacts. The Mational
Museum of Man, now undergoing extensive renovation, will contain an
outstanding exhibition area for this purpose. Currently, a "Museumobile"
and several travelling exhibitions of native art and culture have carried

38/ See chapter XIII on education
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collections to many parts of the country, including Indian and Eskimo
communities. The Museum has a program of extensive research into preshistory,
ethnological history, linguistics and ethnology. Major field studies have
been undertaken by Museum ethnologists with the Ontario Iroquois, the -
Charrien-Chilcotin of British Columbia, Indian tribes on the Prairies and in
the northwest. The Nationzl Art Gallery has mounted a number of exceptional
exhibitions of Indian and Eskimo art."”

103, The Government of the Philippines reports that "the Bill of Rights embodied

in the old and new Constitutions guarantees the right of all persons to enjoy their
own culture in a manner not contrary to the laws of the land. The provisions of
the New Constitution are the culmination of the recognized right of the minorities
to autonomous cultural development. There is no law abridging or stultifying such
a natural right of the individual. The Philippines specifically prohibits class
legislation and any law found to be of such nature is declared unconstitutional
and, hence, null and void. There is freedom of speech and the press.”

104. The previous Constitution (of 1547} provided, inter alia, that the Filipino
culture shall be preserved and developed for national identity ... (gection 9 (21}),
and that the State shall consider the customs, traditions, beliefs and interests
of national cultural communitics in the formulation and implementation of State
policies (section 11}.

105. In Brazil, the Indian Statute (fect No. 6001 (1973)), referred to above,
provides:

vapticle 1. This law regulates the juridical situation of the Indians
or foresb-dweliers and native communities for the purpose of preserving their
“eulture and integrating them, progressively and harmoniously, in the national
communion. :

tiSole Paragraph. The protection of. the laws of the country is extended
to the Indians and native communities in the same terms as it applied to
other Brazilians, safeguarding native usages, customs and traditions, as
well as the particular conditions recognized in this Law.

igpticle 2. It is the duty of the Union, the States and the Counties
(municipios), as well as the agencies of the respective indirect
administrations, within the limits of their competence, for protection of
the native communities and preservation of their rights, to:

“I, « Extend to the Indians the benefits of commen legislation, whenever
‘application thereof is possible. S

UTT, - Furnish zssistance to the Indians and native communities, even
though they are not integrated in the national communion.

"III.- Respect, while providing the Indians with means for their
development, the peculiarities inherent to their condition.

1]y, - Assure the Indians of free choice of ‘their way of living and
meana of subsistence.
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"¥. « Guarantee the Indians the right to remain; if they so'aish
permanently in their habitat, providing them with resources there for their
development and progress.

"VWI. - Respect, in the process of integrating the Indian in the national
communion, the cohesion of fhe native communities, and their cultural values,
traditions, usages and customs.

"WIT. - Carry out, whenever pessible with the co-operation of the Indians,
programs and projects tending to benefit the native communities.

"YIII. - Utilize the comoperatiod, spirit of initiative and pergonal’
qualities..of the Indian, with a view bo improving his llvxng condltlons and
lntegratlng him in thb development process

wi¥. - Guarantee the Indians and native communities, in the terms of the
Constitution, permanent possession of the land they inhabit, recognizing
their right to exclusive usuxwuct of the ﬁﬂtural wealth and all the utilities
existing on that land. : ;

"X, ~ Guarﬂntee the Indians full exercise of the 01v1l and political rights
to which they are entitled by law."

"

"Article 28. An Indian park is an area contained within land in the
possession of Indians, whose degree of integration is sufficient to allow
of cconomic, educational and sanitary assistance being supplied to them by
the agencies of the Union, wherein the flovq fauna and natural scenewv of
the region are to be preserved.

"(1) In the administration of the parks, the freedom usages, customs
and traditions of the Indians shall be respe0ucd.

"(2) The police measures neccessary to keep order and preserve the
existing natural wealth in the area of the park must be taken with the use
of persuasive means and in accordance w;th the interests of the Indians
living there. ‘

"(3) The subdivision of land in the Indian parks shall comply with the
tribal regime of property, usages and customs, a2nd likewise with the
national norms of administration, which must be adapted to the interests of
the native communities, '

1t

“Article 47. Respeci Tor the cultural heritage of the native communities,
their artistic values and means of expression is hereby assured,



w s - e ’ —
n/0W. 4/50,.2,/1953/21 /4083
page 24

106. In Malaysia, the principles listed in the Statement on Official Policy
regarding the Orang Asii populationa 1961 include the following, which are
relevant in this connection: 39/

"The social, economic and cultural development of the aborigines should
be promoted with the ultimate object of natural integration as opposed to
artificial assimilation. The primary objective should be the fostering of
individual dignity and the advancement of the individual usefulness and
initiative. Recourse to force or coercion as a means of promoting integration
shall be excluded. Due account must be taken of the cultural and religious
values and of the forms of social control existing amongst the various
communities, and of the nature of their problems in undergoing social and
economic change. The dangers involved in disrupting their values and
institutions unless they can be replaced by acceptable substitute must be
recognized, The aim should be to mitigate the difficulties experiesnced by
these communities in adjusting themselves to new conditions.

: "The aborigines shall be allowed to retain their own_customs; pelitieal
system, laws and institutions when they are not incompatible with the
national legal system. In this respect the methods of social coritrol of the
deep jungle groups shall be used as far as possible for dealing with crimes
or offences committed by aborigines.® '

107. In this connection, it should also be menticned that the Aboriginal Pecples
Ordinance {1954, amended 1967) provides in section 4 that "nothing in this section
shall be deemed to preclude any aboriginal headman from exercising his authority
in*matters of aboriginal custom and belief in any aboriginal community or any
aboriginal .ethnic group". '

108. The following is one of the criteria guiding the activities of the Department
of Orang Asli AffTairs:

) The'implementation of economic development shall be done in a wanner
which preserves and makes usc of their cultural heritage {e.g. the
“"Cotong Royongi}."

109. In an effort to obtain basic information on Orang Asli groups and their
culture, and to preserve some aspects of their material culture as it exists
today, the Research and Planning Division of the Department of Orang Asli Affairs
has been entrusted with the following functions:

"”(a} To carry out research projects in the fields of education, health,
economics and soeiology in relation to the Orang Asli of Malaysia.

"(b) To procure books, photographs, films, journals etc. in the field of
social science and obher studies relating to pecoples similar to
Orang Asli.

v{c) To procure artefacts and specimens of the material culture of the
varioug Orang Asli ethnic groups in Malaysia for record purposes and
exhibition in the Library of this Division.

t(d) To provide continuous evaluation of zll departmental administrative
and development measures.

JRU——

39/ Principles (b) znd (). Sze paragraph €3 and foot-note 36.

)
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"Plans for a departmental museum which will provide an adequate record
and selection of Orang Asli materizl culture and alsc a film library of
Orang Asli social activities are under consideration, bui 2 final decision
on the form of the museum has not been faken yet."

110. In Australia it is the avowed poliecy of the Federal Government to give
encouragement . to the preservation anc deveiopment ot traditional Aboriginal
culturc and to strengthen the capacity of Aboriginal communities increasingly to
manage their own affairs. This action is undertaken in particular through the
Aboriginal Acts Board of the Australiz Couacil, which disposes of substantial
funds made available by the Australian Government Tor these purposes. To this
end several measures have been taken, as follows
... land is being secured For Aboriginal communities to enable them

to develiop as they chooss Aaor ginal languages are being studied and
their oral literaturs is b eing rccnpdﬂa, both in Aboriginal languages and
in translations; Aboriginal sacred sites are being protected: Aboriginal
arts and crafis are being encouraged and promoted; and programmes are
being developed to help the community generally to understand, respesct and
enjoy the contributicon that Aboriginal culture can make to the natiocnal
life, M : '

»t-

111. Durang his o;fwclal v;51* toA.n stralias in June 1975, the Special ﬁanporteur
came to Maningrida, a small comamunity in the Northern Taerritory, and anong other
activities neld a meeting with members of the Communal Council and other

-

e

Aboriginal persons,,.It was the consensus of Aboriginai persons who met with him,

that "2 bi-cultural attitude showid allow the Aboriginal community to retain’ the
‘good elements! -of Aboriginal culfure, while also acquiring the 'good elements’
of European culturc®. This sbtatement was included in the monograph on Australia
that was sent to the Government For commnents and supplementary data. The ‘
Government has transmitted the following comments:

"Australian Government policy is

in
by the Maningridz people to the Special

accord with the views cxpressed
Rapporteur,

_ "Members of varicus lanskige seoups withil oie Maningrida community
have shown preference incrassinglr in the past few years for establishing
satellite communities {oubtsiations) at a distance from the main settlement
and usually on their traditional land. These developments, which allow
Aboriginals opportunities %o maintain and develop their own culture and to
adopt such elements of Burspean culibure as they chooze, arc be:mb
encouraged.?

112. On this matter of the measures taken to proteset the maintenance and further
development of indigenous culture, the New Zsaland Government has reported:

"There has been & tremendous revival of interest in Maori cultural
.activities in recent years
as well, Maori culbure

i included in the curriculum of all schools and
1t-is proposed to increcce the time allctled to these activities in the -
very near future. For tha improvement of Maori arts and crafts, the
New Zealand Institute of Muori Arts and Crafts was established at
Rotoruva by the Government in 1963.

, ol only amcngst Maoris but amongst non-Maoris
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) "As already mentioned, the Government provides generous subsidies for
the erection of tribal buildings; thesc normally include traditional Macri
woodcarving and other forms of Maori art.

"The increasing level of interest in Maori history and culture is
evident in, inter alia, Hew Zealand bookstores which in recent years have
come to abound in such materials. Again, all of the larger cities have
well=stocked museums which have a major part devoted to Maori cultural
material. The museums co-operate with the education authorities in the
demonstration and teaching of Maori culture.

"Since the massive migration of Maoris to the cities voluntary Maori
cultural organizations have grown up throughout the country and many
thousands of young Maoris as well as non-Maoris are learning songs, dances,
poetry and other Maori traditional material. These Maori cultural
institutions are assisted financially by the Meori Purposes Fund Board which
is a statutory body, partly funded from Government sources, concerned with the
preservation of the Mzori. language, poetry, arts and crafts and other '
traditional culture ... ‘

"The New Zealand Broadeasting Corporation has regular programmes in
the Maori language and other programmes related to Maori culture.
Consideration is being given at the present time to the allocation of one
‘radio station in Auckland to provide for the needs. of Maoris and other
Polynesians living in New Zealand." o

5.  Recognition and protection of the norms of indigenous tpraditional law

113, This question obviously does not arise where indigenous populations no longer
observe the norms of traditional law by which their lives were formerly governed.
This appears to be the case in & number of countries where, according to the
information supplied by the respective Governmenis, no measures of this type are
required, since the same legal provisions are applied universally. The majority
of Governments concerned refer, however, to certain particular arcas of the law,
especlally civil law and family law. In HNorway, for example, the Government has
indicated that no measures of any kind are required, "since the lLapps have the
same family patterns as the rest of the population”. The Swedish Government has
stated that "in Swedish eivil law no special provisicns exist regarding, for
instance, conditions of inheritance from,or marriage with, persons belonging to
ethnic ... minorities.® The Government adds: "In those respects the same
provisions apply to all the inhabitants of the country.® The position appears
to be very similar in Finland according to the information supplied by the
Finnish Government.

114. The question is relevant, on the other hand, where traditional law is still
observed among the indigenous populations. Two questions then arise in regard to
its recognition by the State. The first is of course the basic question as te
whether such recognition should be granted or not. A number of countries -appear to
have adopted a positive attitude, although in differing degrees. In one country
this question appears to have been decided in the negative, since the Government

of Guyana has stated that in that country the "traditional laws of the Amerindians
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are not recognized." It is an undoubted fact that the great majority of the
fmerindian populations of Guyana live in accordance with their own traditions
and customs, since they consist of groups of forest dwellers. The second
guestion relates to the scope of application of this traditional law. . Should -
the scope of application be determined on the basis of geographical-~demographic
criteria[_sd that the traditional law will be zpplicable-in areas of the country
with a dense aboriginal population? Or should the law te applied on a personal
basis in accordance with the following rules? In bhe case of relations between
indigenous persons, the applicable law would be the traditional law common o both
parties;  in the case of legzl proceedings involving both: indigenous and non-
indigenous persons, conditions would be determined for applying the traditional -
indigenous law or the general law of the country. Another problem is whether
recognition should be accorded on?y to une norns of private law or to the norms
of public law as well.

115, Recognltlon of traditional c¢ustomary law in the case of reletions between
indigenous persons appears to be no more than an inevitable recognition of the )
facts of social life, and amounts merely to the attribution of official fores to. .
legal norms which are in fact applied between. indigenous persons:as a fundamental
element in their mode of existence.

116. State recognition and protecticn of . important norms of indigenous traditional
law which are applied in indigenous communities is one important- aspect of the
process of gaining awareness of the existence of an indigenous gultural world as
reflected in legal norms. If indigenous populations have preserved their
institutions up to the present.time, sometimes after many centuries of' contact with
the legal system OF "the. dominant segments of the population, it is obvious. that“
they clearly wish to preserve these customs and traditions, uhlch form an 1nteﬂral
part of their way of life. ;o :

117. We mdy quote in this connection the following statement by the Government of
Australia: ' : : :

“While it is’ Government policy not to interfere with traditional
Sboriginal law dnd custom, it has generally been considered. inappropriate
to accord formal recognition to these laws and customs. Aboriginal law. has
not generally been incorporated inhtc Australian legislation, although the”f
Intestate Wards (Distribution of Estates) Ordinance of the Morthern . ..
Territory provides for the property of Aboriginzls who.die intestate to be
distributed in accordance with Aborxplnql traditions. Australizn courts
increasingly tako cognisance of Aboriginal law when considaring Aboriginal
cases. :

"is indicated, formal legislative provision has been made to provide
recognition of Aboriginal custom in relation to inheritance. Proposed .
legislation in relation to Aboriginal lands in the Horthern Territory will
protect traditional rights in land. Consideration is being given to the
posaible advantages of the formal lepisiative recognition of Aboriginal
traditional marrizge but action has already been talken to eliminate
practical disadvantages resulting from lack of ‘such formal legal recognition.

"The Aboriginal AfTairs Planning Authoprity Act 1972-1973 of Hestern
Auatralia also provides that the estates of certain Aboriginals are to be
distributed in accordance with customary law.?
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118. The continued existence of the indigenous legal system and of indigenous

legal usages, customs and. traditions may be due to the culbural resistance
manifested by indigenous groups which reject the imposition of a system vhich is
not their own.. This occurs in situaticns in which groups are in contact and in.
conflict with one another. -In many cases, however, the legal system of the
dominant segmente of the population, which is also generally described as the
'national® system, 1is not in fact rejected. There is merely a lack of contact with
the national system in circumstances that constitute a real and effocitive ignorance
of the law, which no legal fiction can invalidate. In other cases there is .
complete lack of correspondence in certain specific aspects between the two legal
systems, vhich-adopt positions that are to a large extent antagonistic or
contradictory. In these cases, the 'mational" court cannot of course be required
in every instance to apply the indigenous law in preference to the national law,
but at the same time the disparity between the two legal systems and worlds of
culture should not be ignored aliogether. Lastly, there will be cases in which

the two legal systems adopt positions which are different but not contradictory.

In these cases it should always be possible for the court - using ‘its judicial
discretion - to take into account the indigenous customary law and thus to render

a fairer and more realistic judgement. ‘

115. In the latter case there may zlso be a legal nrovision of & general bype to
the effect that usages, traditions and customs which are not contrary tc¢ the lay
are to be recognized and applied in spevific cases where it may be desirable to

do s50.° : : : : .

120. The Special Rapporteur hoped to be able to analyse this mnaterial in &
systematic form in the final report on the basis of fuller information which,
however, was not available. The information available is in consequence given in
the form in which it was possible to present it.

121. In the majority of States the essential condition for the recognition of the
norms of indigenous customary law is that they should not be contrary to public
order, morality, the general policy of the State, the genaral principles of the
national legislation or the national law or legal system. This is the case in the
Philippines, for example, where "customary practices not contrary to law are
tolerated and socially recognized. The Courts take judicial cognizance of such
customs, btraditions and proctices". This latter point is of great importance
since in the last analysis it is the courts that finally decide what foree should
be attributed to the norms of indigenous customary law. R

122. ‘In Leoos the courts are obliged to seek information rezarding the special
usages and customs of the ethnic groups which live in mountainous areas and have
no Torm of writing. In this connection article 53, paragraph 2, of the Code of
Civil Procedure provides that the hill-dwellers may ke brought before the same

courts, but that: -

n, .. Wevertheless, pefore the end of the hearing, in cases involving
persons belenging to mountain tribes which have no form of writing, the
court shall summon one or more headmen of the btribe cencerned to appear
bafore it and shall consult these headmen regarding the special customs
and usages of the tribe. Reference to these consultotions ghall be included
in the judgemeznt of 'the court®. ‘
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125, The Government of Laos has indicated that, in accordance with this provision,
the courts arc oblized to "respsct the specizl customs and usages" of the groups
concarned. It does not appear that any conditions of any type are imposed in this
connection., o

124. In Malaysia, in a similar manner the Orang Asli are allowed %o retain their
own customs, political system, laws and institutions when they are not ineompatible
with the naticnal legal system. In this respect the mothods of socizl control of
the deep jungle groups are used as far as possible for dealing with erimes or
offences committed by :aberigines. 49/ In this conncction, it should be repeated
Lhat the Aboriginal Peoples Ordinance provides in section 4 that "nothing in this
section shall be deemed to preclude any aboriginal headman from exercising his
authority in matters of aboriginal custom and belief in any aboriginal community
or any aboriginal -ethnic group®. The implementation of economic development is
carried out in a manner which preserves and makes use of their cultuval heritage. -
(See paras.. 106 and- 107 above. ) ’

125, In Brazil this recognition does not appear to be subjeet to any conditions of
any type, in the eilrcumstances referred to in .Act. No. 6001 of 19 December 1975
(the Indian Statute), which provides as follows: o

"irticle 6. The usages, customs and traditions of native communities
and their effects shall be respected as regards kinship, order of succession,
distribution of property and deeds or business among Indians, unless they
opt for application:of common law.

"Sole paragraph.. Common- law. norms apply to relations between non-
integrated Indians and persons zlien to the native community, except
insofar as they are less favourable to the former with due excentlon of
the provisions of this Law." :

126, As may be seen from the text reproduced above the indigenous law is - in
respect to certain matters - applied in relations between indigenous persons,
unless the latter opt for application -of common law. No details are given of
the formalities required for the exercise of this option, in order to establish
that . it has been.-freely exercised, and nothing is said with regard to its”
gcope. 41/ Ordinary law is applied in relations between "non-integrated"
Indians and persons "alien to the native community," unless the indigenous law
is more favourable to the former. Act No. 6001 applies in all cases.

127. Thé section of fct No. 6001 reiating;to.”lndian parks" includes certain
provisions regarding respect for the usages, customs and traditions of the
indigenous population residing therein:

"Article 28. An Indian park is an area contained within land in the
posse551on of Indians, whose degree of integration is sufficient to allow
of economic, educational z2nd sanitary assistance being supplied to them
by the agencies of the Union, wmherein the flora, fauna and natural scenery
of the region are to be preserved, : :

40/ Principles (b) and {c), Statement on Official Policy regarding the
Orang Asli population. See¢ para. 106, above. o

41/ No reply has been recelved to a reguest for *nrormatlon on this point
which was included in the" summary on Brazil transmitted to the Government for
comments and supplementary data.
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®(1) In the administration of the parks, the‘freédom; usages, customs
and traditions of the Indians shall be respected.

"(2) The police measures necessary to keep order and preserve the
existing natural wealth in the area of the park must be taken with the use of
persuasive means and in accovdance with the interests of the Indians living
there.

"(3) The subdivision of land in the Indian parks shall comply with the
tribal regime of property, usages and customs, and likewise with the national
norms of administration, which must be adapted to the interests of the native
communities.”.

128. The informztion at present available in regard to the recognition of the Norms
of indigenous traditional law contains references also bto a number of specific
aspects of ecivil law and family law institutions, 42/ which will be examined in the
following paragraphs.

129, The situation is ambiguous in & number of countries where, however, clear
elements of recognition of customary law coexist with clear elements of
interference and disregard of indigenous traditionﬁl law.

1%0. For example, the situation DPGVallln" in Indl“ has been descrlbed thus:

“The maJor variations in family structure are to ‘be found among the
Eribal groups and semiaboriginal castes and a few Hindu castes of the
southern copast and the northern fringes. The Muslim family-is similar to
that of the Hindus, except that, unlike the Hindusg, the idea of common
ownerahip of property does not prevail among the Muslims; Islamic law
regards property as essentially belonging to the individual ...

. "The Constitution .of 1950 specifies the framevork of a uniform ecivil
legislation, including a family code, and stztes that the Union (central) or
any state government may legislate in matters of family life governing
marriage and divorce, adoption of infants and minors, wills, intestacy and
succession, and joint family and partition. Accordingly, government leaders
have attempted to modify or eliminate cbrtain practices that they regard as
obsolete in the modern state. Among these practices have been bigamy, child
marriage, prohibition of divorce or reharriage by widows, and the lack of
property rights for women. HNevertheless, family life has continued to be
governed in many instances by customsry laws, and governmental efforts have
been met with only-limited sucdess becéuserf”deep«rpoted customs ...

"The Hindu Marriage Act of the Hindu Code, adopted in ;955, forbids
polygamy and permits intercaste marriage and divorce by either sék-on certain
grounds. Remarriage is permitted after divorce and payment of alimony to a
divorced mate of either sex who does not marry is provided for. Under the
Hindu Succession Act of 1956 and other acts, full equality is enjoyed by both
gexes with respect to all rights and obligations, particularly the rights of
women in inheritance. The Adoption and Maintenance Act of 1956 incorporated
legislation on the guardianship and adoption of minors.

42/ The text of article 6 of Aet No. 6001, which has been reproduced above,
refers in particular to kinship, order of succession, distribution of prOperty and
deads or business among Indians. See para. 126 above.
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i "These laws are not readily enforceable. They are the basis of 2. common .-
code of social laws. Their enforcenent on all castes and conmunltleo is not
practical at present, since many social laws are regarded as having a relxglous
basis, and interference with religious practiccs and tenets is forbidden.. In
the late 1960s, for unamplu, several women's Drganlzatlonu complalned to -the
authorities that the provisions of the acts dealing with marriage and

‘inheritance among Hindus were more often violated than observed. In the.
rural areas many daughters continued to be denied the right to inherit their
fathers’ propertles and very few of them had the fg31llty to apply for
_dlvorce in the event of maltregtmbnt by their husbands." 43/

131. As regarde official recognition and protection of the norms and traditional
law of. the 1nd1genous,conmunltles in Indonesia, the Anti-Slavery Society -reports:

'“Customqrj 1aw is Pecognlaed and the aim of Law 6 is to “presbrve th@lP
customs as a cultural heritage. Honesby, truth and justice, based on norms
. of their customs and their customa ry law constitute obligations for every
"menbcr of the SOClEtj for preservvng the foundations of their legal systen,
Legal decisions are enforcod by tho head. ‘of the comﬂunlty cnd the leer w1th
authority concerning their customs. Decisions in disputes and the
enforcement of such decisions are carried out by the community, under the
influence of the Head. More s;vious disputes, or those involving outsiders,
may be dealt with by the‘dlsurict magistrate or orficial in the nearest non-
tribel village with putative authority over the village, This is extremely
rare and cases are only taken outside the village with the utmost reluctance
”gnd when all else has_failed.
"As there iz no lcgal status for members of izolzated groups there is
consequently no hard and fast rule when outside authority becomes involved.
. "Traditional forms of marriage, adoption, diveres and 1nherltance aro
j'rbcognlzod 1n Indone51an law if such arrangements are part “of adat’ law. " -
recognized 88 a, sourc for Indonesian law ... In the question of transre; .of
owncrshlp of real and persenal property, the adat law ‘of the community, Wlll
gavern such transactlons and, if in accordance w1th that law, will not be .
overruled by Indone51an law." 44/

132. Some of  the available information deals with the question whether, ‘mare 1ane
contracted by 1nd1ﬁenou persons in accordance with their traditional rights 1nd
customs is recognized as lawful and, if so, whether it has the sape status as | '
mﬂrrzage contracted with all the fOPmallthS GSuubllshed in civil_ law. Indlgenous ;;
marriage usually takes place in the context of legnl systems in whlch only civil.
marriage contracted with all the legal formalities and duly reglstared will be.
considered as marriage conforming to civil law.

tr

4%/ Rinm-Sup Shinn and others, cp. cit., pp. 170~1T71.
44/ Information submitted on 3 September 1976 and 24 April 1977.
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133. In this connection, the relevant statements of the Government of Chile may be
quoted

"... the institution of marriage is regulated for all inhabitants of the
territory in the law promulgaied on 10 January 1884 whereby marriage not
contracted in conformity with the provisions of this law has no civil effects.
‘The law prq#ides that the contracting parties are free to comply or not with
the requirements and formalities prescribed by the religion to which they
belong. However, these religiocus reguirements and formalities will not be
taken into account in order to determine the validity of the marriage or to
regulate its civil effects.

“Iﬁdigenous persons may marry in accordandé'with their'reiigious rights
and customs, but if the marriage is to have civil effects it must comply with
the rules prescribed by the Civil Marriage Act.

_ "The Civil Marriagq'ict regulates the marriages of all ﬁéréons inhabiting
the territory of the country. & marriage solemnized in violation of the
provisions of the Civil Marriage Act has no legal validity.

"The rules on impediments and prohibitions, formalities prior to
solemnization of marriage, solemnization of marriage, nullity and dissolution
of marriage are the same whether Lhev apply to indigenous persons or non-
1nd1genous persons. "

154. Thus, in some countries, marriages solemnized iccording to indigenous rights
and customs will produce 01v1l effects only when all the formal;tles stipulated by
01v11 law have been observed.

135. In other countrieg, despite.the strict regulation of civil marriage, other
unions that fulfil certain requirements concerning Uniqueness and duraticn and, in
some countries, marriages performed according to indigenous legal rights, ceremonies
and customs can be regarded as having the same legal effect asg ¢ivil marriage.

Since it is stipulated that they shall produce the same legal ef fects as civil
marriage, these indigenous unions and marriages are in fact considered as marriages,
albeit of a particular kind. Customary formalities in the last case are recognized
as effective in producing the desired legal consequences: the solemnization of a.
marriage that can be registered and that is valid for all subsequent civil purposes.

136, In the framework of inter-american indigenous activities, it should be noted
that the Fourth Inter-Ameriecan Indian Conference held in Guatemala City,
Guatemala, from 16.26 May 1959 adopted a resolution, the first operative
paragraph of which stated:

m],, That de facto unions between indigenous persons, in conformity with their
rights and customs, should be considered equal to civil marriage.” 45/

45/ Quoted by Alejandro Marroquin in Balance del Indmgenlsmo, informe sobre
la politica indigenista in América. Instituto Indigenistz Interamericanc, Seccidn
de Investigaciones Antropoldgicas, Ediciones Especiales, Ho. 62, Mexico,

3.D., 1972, page 33.
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‘In Guatemalas, where the Conference was held and whare civil legislation has

fully equated registered de facto unions with civil marriage,46/ marpridgés between
indigenous persons performed in accordance with their rites and customs have been
recognized as valid. An authority writes: '

159.

CMIn 1947, & legislative decrec made it possible for a couple living in

common~lew union to have it legalized by the local authorities. They may do
80 after three years of living together as man and wife. Indians who have

“been united through tradltlonul rituals need not walt three years.

e e

"... In isolated areas, a traditional ritual often gives loczl recognition to
the union of a couple. Such rituals have more meaning for the people uhan
recognition by the national government or’ by tha Church.V 47/ -

Similarly, thé Government of Canada shhtes:

"Since common law marriageas nre recognized in Canadn, there ﬁﬂs been
little d1ff1cu1ty wn establishing the legality of all marital unlons mong
ative people, and few cased have come to court, Legnl na rrlhgcs ﬁﬂa in

accordance with Canadion veguirements for a license, a presiding authormty,
and wiinesses. In fnct most Indaan marrizgzes are solemnized by the
Christian churches.®

The Canadicn Government has stated that the validity of indigenous marriages

has been upheld even in cases of Tarriage between indizenous and nof-indigenous
persons &nd in the absence of the observance of the formalitics required for
"legal marriage!, reporting in this comnection that:

"one or two court cases have arisen in regord to inheritance in marital
unions involving Eskimo women and white men. One case involving two Eskimos
as decided by the Territorial Court of the Northwest Territeries iﬁ"fﬁvour
of the widow who claimed for herself and her infant child an estate of over

$25,000, There was no record of the marriage since she and her la - .
husband had not taken cut o license, having been married in accordance'with
Eskimo custom in n remote region on the coast of Baffin Isian Becausc the
Morriage Ordinance of the Territories did not prohibit the 1e llty of such
marriages, the court found that the marriage was valid under the law of
England of 1870, and in accordance with established Eskimo custon going

back to time immemorial, even though n license had not becn obtained.”

46/ See articles 17%-189 and, in particular, articles 178, 182 and 183 of

the ClVll Code,

AT/ N. ‘Whetten 'Guateméla, thé Land and the Pedple, New Yole Univérsity Press,

1961 pp. 240 and 241.



B/CH.4/Svb.2/193 /2 /Aadd.3
rage 44

140. Turning now to a specific aspect, wherever the indigenous populations have
continued to contract marriage in accordance with their customary law, indigenous
customary marriages should be recognized and, if the parties so desire it,
registration should be possible on the basis of the performance of the customary
ceremony. -

141, In Brazil marriage performed according to tribal rites seems to be recognized,
as article 13 of Act No. 6001 provides that "There shall be suitable books
avallable at the competent assistance agenecy for administrative registration of

the births and deaths of Indians, the cessation szlcgﬂl incampetence and merriages
performed according to tribal rites". It is also provided that "administrative
registration shall constitute, when appropriate, a sufficient document to justify
civil registration of the corresponding act, admitted, in default of the latter,

as subsidiary evidence." {Sole paragraph).

i42. No informa ~tion is available 48/ as to whethev these marrluges are regarded
as comparable to or placed on an equal footing with other forms of ¢ivil or
religious marriage or with merriages or de facto unions that may have been
recognized by the State. '

143. In accordance with article 12 of the same fAct No. 6001, however, "hirths,
deaths and civil marrizges of the non-integrated Indians shall be registered in
accordance with common legislation, taking into account the peculiarities of their
conditions as regards surname, given name and filiation." It is added that “eivil
registry shall be made at the reguest of the interested party or the competent
administrative authority." ({Secle paragraph). '

144. In the Philippines, at least for 20 years counting from the date of the
adopt;on of the Civil Code, ceritain exceptional rules have been operative for
Mohammedan and pagan marriages under certain specified circumstances. The
Civil Code provides: '

"Article 78. Marriages between Mohammedans or pagans who live in the
non-Christian provinces may be performed in accordance with their customs,
rites or practices. No marriasge license or fopmal requisite shall be
necessary. Nor shall the persons solemnizing these mﬁrrlages be obliged

. to comply with Article 92.

"However, twenty years after the approval of this Code, all marriages
performed between Mohammedans or pagans shall be solemnized in accordance
with the provisions of this Code, but the President of the Philippines, upon
recommendation of the Secretary of Interior, may ot any time before the
expiration of said period, by proclamation, make any of said provisions
applicable to the Mohammedan and non-Christian inhabitants of any of the
non=-Christian provinces." 42/ 50/

48/ No reply has been received to a request for information included in this
respect in the summary transmitted to the Government for comments and supplementary
~data.

49/ Article 92 of the Civil Code, mentioned at the end of the first paragraph
of this article, requires registration of priests, ministers and rabbis
authorized to perform marriages.

50/ No information has been received in response to the request transmitted to
the Government of the Philippines, on the guestion of whether the proclamation
mentioned in the second paragraph of article 78 of the Civil Code has in fact been
made.
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also 5rdﬁiﬁcd that fof‘é‘period‘of 20 years from the approval of -

145, It is
Act Mo. 394 (1949) of the Republic, divorce among Moslems residing in non-=Christian
territories s all bo recognized and be governed by Moslem customs and practices.

146. As has already been indicated'51/ the Austrolian Government hos stated that
"Aboriginal law has not generally bLen incorporated into Australian legislation.'
The Government hos added that Yunder the present low in Australin, Aboriginal
customary marriages zre not recognized and cannot be registered with the
appropriate authorities. There are many difficulties in giving statutory
recognition to such warriages including polygamy and child brides. It has been
suggeated that such marriages be recognized but no db0131on has been made by bhb
Australian Covernment concernlng this matter.

147 . New Zenland PLPOPtu thzt therc are no special laws and praétices renhtlng to
merrizge formal or informal or to de facto unicns. The general practice has been
for Maoris, who have been nominally Christinns for well over a century, to contract
religious narriage; lately, however, increasing numbars of Haoris are contracting
marriage under civil law. There are no special laws rolating to de facto marriages
by Macris, but permanent de facto unions are recognized for mocial security purposes
wvhether -the parties are ¥aoris or otherwise. The same 11w applies to other aspects
of family ?“u such as adoption of children and divorce or, dissolubion of formal or
informal marriages, which are all dealt by the courts under the general law of the
country épplicﬁble to all persons. Non-governmentzl sources in New Zealand agree
that Maori customary practices have been Ytolerated" in some aspects. It is pointed
out, ncvertheless, that the genceral trend has been to bring Moori marriage and L
other social customs and land lemislation within the gcope of traditional English
law as_lu ‘obtains in New Zealand, -through registrations of births, deaths and
marrizges, effected only in this century. Land leglslau1on has evolved with an
ultimate goal of "replacing Maori custom with a systom of HEnglish land law'. The_
Government has stressed, however, that "it should be noted that legislation f
recently introduced intc Parlicment provices for the repeal of a law passed in

1967 which modified the Moori customary system of inheritance to land. The new
legislation will restore the previous situation,' 52/

148. We shall now consider some other matters which come under the heading of
culture and cultural, social and legal lnstltutﬂonu,.ﬂnd on which information is
also availzble. These matiers include de jure or de facto limitations or
restrictions with respect to certain civil and commercicl acts by indigenous persons
or groups, and also ceriain limitations or restrictions on morriages between
indigenous and. non-indigenous persons. We shall then deal with the guestion of
assistance to indizenous groups and versons from rural areas who have recently
migrzted to urban areas.

e . e

See péra. 11] above,

2%
52/ Information furnished in 1974.
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6. Timibtabions or restrictions with respect to certain civil and commercial
actas by members of indigenous populations

149. Very little information iz available on the question whether de jure or

de facto limitations or restrictions are imposed, with respect to certain civil
and commercial acts involving the acquisition, mortgage, transmission or
alienation of property by indigenous persons or groups. Some governments have
stated that there are no de jure or de facto limitations or restrictions of this
kind in their countries. 53/

150. In a number of other countries, there are no general limitations or
restrictions of this lind, but resirictions are imposed in the case of acts
relating to land and rescurces connected with land. 54/ These cases will be
examined in the chapter cn land tenure. It need only be emphasized here that,
in these systems, the l=gal capacity of indigenous persons is full in every sense
and that specific limitations exist, by way of exception, only with respect to
acts relating to land. '

151. The Government of Maxico reports that in this respect a dlatznction must be.
made between community proverty and private property. Community property is
subject to a legal regime that precludes mortgage, transmission or allenatlon.‘
The private property of indigenous persons may be morbtgaged, ‘transmitted or
alienated, without limitaticns other than those the law imposes on all Méchan
citizens. : ‘

152. Another example is Wew Zealand, where the only acts subject to a certain
meagure of control are acts relating to the disposal of Heori land. ggl Any ngal
acquisition or disposal of property,; including land but with the exeception of
UMaopri land", is free from zny limitation or restriction, and the Maoris enjoy
exactly the same rights in this respect as other citizens. On this question, it
iz stated that:

"Thape are no limitaticns or restrictions of this kind whatsoever. By
far the greater proporticn of Maoris buying properties in urban areas at the
present time ara buying non-Maori land. Tt is alsco common for Maori farmers
to receive financial assistance through the Maori and Island Affairs
Department to buy non-iaori land for farming purposes. A Maori who owns
non-Maori land bas exactly the same rights as any other: cjtlgpn in respect
to mortgaging, seiling, leasing or transmitting such property.’

153. From the information available, it would seem that therz are a number of clear’
cases of general limitations or restrictions. '

55/ Finland, HNorway and Sweden. In the latber case, the Government adds
that in "Swedish law no special provisions exist regarding, for instance,
conditions of inheritance from ... persons belonging to ethnic ... minorities. In
those respects, the same provisions apply to all inhabitants of the country®.

Qﬁ/ For exauple in Chile, and in New Zealand in releabion to Maori land.

55/ The expression "Maori land" broadly denotes land which has belonged to
Maori individuals c¢r communities sinece before the arrival of Burcopean settlers in
New Zealand or which has become Maori property by virtue of a court decision,
These lands are subject to a zpecial regime, which will be dealt with later in the
chapter relating Lo the law of ownership with especial psference to land.
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154. In Canada the provisions of the Indian Act apply only to status Indians and,
therefore, such limitations and special provisions as are connalnad in it do not
alffect nonwstatus Indians, Metis or Inuits:

"The limitations placed on indigenous people with respect to the
acguisition, morbfaglnb, trensmission or slienation of property are those
provisions in the Indian Act designed to keep inviolate the land and ‘property
of the Band. No such restrictions appily Lo non-status Indians, Metls or
Eskimos.

#"The Indian Act exempts from taxation the interest of an Indian or a
Band in reserve land and the psrscnal property of an Indian or Band situated

“on a reserve. No succession duty, inheritance or estate tax is payable on

“either type of property. upon the death of an Indian or the succession thereto

Cif it passes to an Iﬁdlan. The real and personal property of an Indian or
'Band situatéd on a reserve is ex cempted from charge, pledge, mortgage,

_ attachment, lavy sei zure, distréss or execution in favour of or at the-
instance of ay person other than an Indian. - Any passage of title to any
personal property - or interest therein -~ situated on a reserve by resson of
its having been purchased by the Crown with Indian moneys or neoneys
appropriated by Parliament for the use and benefit of Indians or Bands or
given to Indlans or Bands under a treaty or agreement between a Band and the
Crown, is void unless consznied %o py the Minister of Indian Affairs and :
Northern Development or entersd into between members of a Band. Officers ‘or
employbes of the Department of JIndian Affairs or missionaries or teachers on
reserves are prohibited from trading for profit with an Indian or selling
him goods withcut a license. It is also prohibited to remove from a reserve,
or to poasess after removal without permission, minerals, sbone, gravel, clay
or soil, or traes, saplings, shrubs, underbrush, timber, corduood or hay.

"Other provisions of the Indian Act besztow on the Minister the a authority
. to manage Indian Band moneys, and to control the descent of private proparty,
1nclud1ﬁﬂ the granting of approval to wills executed by Indians. Such’
provisions, however, are yielding Lo new practices, and there is now
extensive Band management in nary kinds of cconomic 'dealings.”

155. Referring to similar restricitions on the alienation of trust property
affecting Indiens in the United States, a publication has focused on the
difficulties this causes in certain circumstances: = :

"... Because of this trust status, it is often difficult for Indians %o
‘obtain rlnwnclng for the private development of their own land. Tt was only
in 1974 that thé Congress passed an. Indian Financing Act, and the benefits
to be galneu under this act have yet to be realized®. 36/ '

56/ American Indian Law Hewslatbter, vol. T, Ho. 11, Special Issue contalnlng
the American Indian response to Lthe responsz of the Unlted Stateg of America, p. 41.
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156. The Anti-Slavery Soclety states that in India:

“The statement of basic freedoms to be enjoyed by all citizens .(art. 19
of the Constituiion) has been restricted in the case of Scheduled Tribes by
subparagraph (5) which wmade it possible for the 3tate to control the disposal
of STs' property - particularly land. - All Btates in the Union.with ST.

 populations have fulfilled this requlrement (though in many areas it had been
fulfilled since British tlmes) by implementing laws DPOhlbltln the sale of
land by tribals to non-tribals. :

"The basic law common to all 3tates is that a tribal can only sell land
“to a non-tribal with the permission of the District Collector
(i.e. Administrator) who must fully scrutinize the proposed transaction to
... theck that it is in the triba 17s best interest and that the price is fair.
In some States such laws are restricted to the ‘Scheduled Areas (Cujarat 1961,
Andhra Pradesh 1958, 1971) in others they are of more general applicability
(MP 1959, Maharashtra 1966, Rajastham 1955, West Bengal 1955) and in still
others their scope has been widenad from. SAs.bto all STs (Orissa replaced the
1956 Act with a .miore general one in 1960). . :

“Howevar, such Acts have not saccepdad in contro]llng the D"OCESE of
allenatlon of tribal land.n 51/ :

157. In Guyana for 1nstance the Govermnment. has stated thab iTndigenous persons or

groups. are not subgecb to de jure or de facto limitations or restrictions involving
the acquisition, mortgage,” transmission or alienation of propmrty, except under the

Amerindian Ordinance." In fact, the Amerindian Ordinance provides in-
Chapter 58 3,12 {1} that: ‘

"The Commissioner of Interior shall undertake the care, pro tﬁctlon und
management of the property of the ﬁmerlndzﬁns and may - o

(a) ake possession of, retain, sell or disposg of the property: of an
Amcrlndlan C :

(b) in his own name sue for, recover or receive money or obher property
due to or belonging te an fmerindian or damages for any conversion-.of . or
injury to such propcrty, o : A oo i

(¢) exercise in the name of the Amerindian any power which the
Amerindian may exercise for his own benefit; -

" . (d) in the name and. on behalf of an Amerindian appoint any person to

“act as an atbornay or agent of an Amerindian for any purpose connected with
his property;

57/ Information submitted on 31 March 1977.
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"Provided that the powers conferred by this action shall not be ‘exercised
by the Commissioner withouit the consent of the Amerindian, except in so far as
may be necessary for the preservation of his property. :

"The Commissioner shall keep records and accounts of all moneys and
- other property received or dealt with by him undar the Proviaionas of thls
section.®

158.. In Brazil, limitations and restrictions are imposed on all non-integrated
1nd1gcnous parsono, as a result of a tutelage regime which is esbablished by law.
The Indian Statute (Act No. 6001 of 19 December 1973) provides that:

MArticle 7. The Indians and native commﬁnities not yet integrated in the
national communion are subject to the tutelary regime established by this Law.

"Section 1. The principles and norms of common law tutelage apply,
where appropriate, to the tutelary regime established by this law,
itrrespective, however, of tutelage in the special branch of legally mortgag&d
real estate, as well as thdt of rezl or fldeguﬁelonary suretyshlp.

“Sectlon 2. rr‘u’t;f:alag;u is assagﬂﬁd to the bnlon Wthh shall exercise 1t
through the competent Federal agency of assistance to the forest-dwellers.

tipticle 8. Acts practlaed befween the non-integrated Indian and any
person alien to the native community are, null and v01u,'when unassmsted by
'the compctent tutelary agency.

"Sole paragraph. Thenruling of this, article does not apply to the case
when the Indian shows an awareness and khowledge of the adt practised, so
long as it is not detrimental to hln and of thc extent of the effects
thereof L

159. When certaln condltlons are met the tutnlage cqn be put to.an end, as
provided in the same Indian Statute:,

prticle 9. Any Indian can patition the competent Court of Justice to
release nim from the tutelage provided in this Law, vesting him with full
civil capaclty, 80 1ong B8 | ;he fulfils the.following requisites:

' "I. Mln;mal agc of 21 yearua '
- nIT, know;edge of the Portuguese 1anguage.

wIll. P0539351on of the necessary skill to perform a usaful act1v1ty
in the natlonal ‘communion. :

"IV. Reasonable comprehension_éf'the usagea and customs. of the
' - nabtional community. : :

"Sole paragraph. Tne Court shall decide after summary investigation, in
the light of the opinion of the agency of Indian assistance and the Public
Prosecutor, and the sentence granting the petition be transcribed in the
civil register,
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"Article 10. Upon fulfilment of requirements of the preceding paragraph,
and at the written request of the interested party, the . assistance agency can
recognize the Indian's integrated condition by formal declaration, all
restrictions as to capacity being thereby removed, 30 long as, the decision
being Judlclally ratified, it is entered in the civil register.®

160. Whole communities can also be emancipated by Presidential Decrea under the
following conditions:

"Article 11. By decree of the President of the Republic, eman01patlon
of the native community and its members from the tutelary regime established
by law can be declared, when applied for by the majority of the members of
Lhe group and proof has been furnished, by an enguiry made by the competent
Fideral agency, of their full 1ntegr1t10n in the national communion.

"Sole paragraph. For purposes of the provisions of this article, the
requirements established in Article 9 must be met by the applicants.®

161. In Australiz, the situation prevailing in general is that of absence of
limitations and restrictions in this respect. In the State of Quaensland there
are, however, certain limitations and restrictions on the free management of their
pvoperty by Aboriginals and Torres Skrait Islanders.

162, The Federal Government has considered these provisions £o be discriminatory
and to violaté the fundamental rights and freedoms of Australian Citizens and has
accordingly sought, through consultations, to have them repealed, In the light of
unsatisfactory action taken by the Queensland authorities, the Federal Government
has introduced a Bill in the Federal Parliazment seeking to supersede these
provisions as they now stand. The CGovernment has stated on this guestion:

"... Briefly, the Aubtrallan Government considers provisions of. the Acts
which authorize the official management of the property of certain
Aboriginals and Torres Strait Islanders without their consent. :and prevent
certain Aboriginals and Torres Strait Islanders from endlng the nanagement
of their property at will, to be discriminatory ...".

n

"In November 1974, thé Minister for Aboriginal Affairs introduced the
Aboriginal and Torres Strait Islanders (Queenslund Diseriminatory Laws} Bill
into the Senate ... The purpose of the Bill is to supersede certain
provisions of the laws of Queensland .that discriminate against Aboriginals
and Torres Strait IsIanders and deny ‘them basic human rights. These
provisions are contrary to .the principles embodied in the International
Convention on the Elimination of All Forms of .Razcial Diserimination and the
Covenant on Civil and Political Rights. The Bill was passed in the Senate
with two important clauses deleted, namely, those relating to entry on to
reserves and conduct on raserves.' The Bill WAS . recelved by the House of

Representatives from the Senate on 11 February 1975 ‘and the Second Reading

Speech stated that the Government will reintroduce both those clauses into
_ the Bill ... e S i
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"The restrictions on the management of property by Aboriginals and
Torres Strait Islianders in Queensland, were amended by the Queensland
Government and [these amendments] came into force on 1 November. 1974 ...
The amendments permit an Aboriginal or Islander to terminzate the management
of his property by notice in writing witneased by a Justice of the Peace.
However, the amendments leave intaet provisions that authorize the

- continued management under the present legislation of property managed
without the consent of Aboriginals and Islanders under earlier Queensland
legislation. Clause 5 of the Aboriginal and Torres Strait Islanders
. (Queensland Discriminatory Laws) Bill will supersede the provisions in the
Queensland legislation relating to Aboriginals and Torres Strait Islanders
that restrict management of property by such persons.”

163. The relevant Queensland laws, and measures taken or envisaged to overcome
their restrictive effects, have been described as follows by Senator J.C. Cavanagh,
Minister for Aboriginal Affairs, in a speech delivered at the time of the second
reading of the Aboriginal and Torpes Straii Islanders (Queensland Discriminatory
Laws) Biil 1974 -

"The purpose of this Bill is to SHPEFSudb certain provisions of the laws
of Queenslqnd that discriminate against Aboriginals and Torres Strait.
Islanders and deny them basic human rights. Some of these laws are
discriminatory on grounds of race and others are of general application.

They have the effect of imposing on Aboriginal and Islander Raserves a legal
regime that is dlfzerent from that whlch applies to persons 1n other parts
of OQueensland ... :

"The present fustralian Government has mwade numerous atfempts to.
resolve these matiers by consultation ... 1

"The introduction of legislation to supersede the Queensland laws was
envisaged in the Governor-General's speech on the opening. of Parliament on
9. July 1974, and a further letter was sent by the Priwe Minister to the .
Gueensland Premier on 20 October 1974 informing him that draft legislation
to override discriminatory aspects of the (Queensland legislation was being.
drafted. He pointed out that on this and other matters he had sought
mutually ncceptabla decisions through consultation and was prepared even ab
that stage to further pursue that course if there was still room for fruitful
negotiation. The Queensland Premler replied on 1 November 1974 stating that
steps had been taken to enact amendments to the Queensland Acts to remove

prestrictions on the control by an Aboriginal or Islander of his property.
The Premier suggested that conbultatlons be held but it has nobt yet hean.
pogsible for this to be done. :

i "the amendments referred to by the Premier wore passed by the Queensland

. Parliament =znd came into force on 1 November. The amendments permib an
Aboriginal or Islander to terminate the management of his property by notice
in writing witnessed by a justice of the peace. However, the amendments
leave intact provisions that authorize the continued management under the
present legislabion of property managed without the consent of fboriginals
and Islanders under earlier Queensland legislation. Moreover, the
amendments do not deal in any way with the matters of freedom of movement

-+ of an -Aboriginal on to a reserve, legal representation before, and appeal
from; Aboriginal Courts, compulsory labour and the other unsatisfactory -
features of the Queensland laws.
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"It is the contention of the Queensland Covernment that the Aboriginals
and Islanders in Queensland do not desire any further amandments to the
Queensland law. ‘The Australian Government does’ ‘not accept this contention.
It does not beliave that ANy group of Australian citizens should be subject
to lawa that are inconsistent with fundamental rights.

"The legislation now intraduced w111 deal with the discriminatory
aspuct of Queensland legislation I have referrcd to. Clause 5 pPOVldLS
that any property in Queenslana of an Abor:glnal or Islander shhll not be
managed by another person without the consent of the Aboriginal or Islander
and that any consent so given, whether given before or after the commencement
of the Act, may be wiihdrawn at any tinme.

"the provisions of the Bill are not intended to replace the whole of the
Queensland legislation with respect to Aboriginals and Torres Strait
Islanders. They are intended only to remeve elements of this legislation
that are inconsistent with what the Australian Government regards as basic
civil rights te be enjoyed by 21l Australians, withoub regard to race or
colour. The provisions that the 3ill will supersede are gquite contrary to
the principles of equality and dignity contzined in the United Natilons Charter
and in the other international instruments that T have described. They
should form no part of Australian lzw and ought to be removed.'

7. Existence or non-existence of resitrictions on marriages
betweazn indigenous and non-~indigencus persons

164. It is well known that untlil very recently the legislation of some States
contained provisions whose applications rendered such unions invalid and thus
caused their offs pring te have an iluferior legal status. In some States,. for
examplu, prov131ono prohibiking miscegenation had the «ffect that marriages

between persons belonging to dﬁ“"erbﬁt ranciai or ethnic groups as specified by the
law were legally 1nva11d and, in exireme cases, aven sexual relations betwsen
perscns belonging to dszurent groups were illegal and punishable If the marriage
of the parents was considered merely as a de facto or illicit unlon, the children
were inevitably c¢lassified as persong born out of wedlock, wikth all the
consequences which this invelved In tho _-ozol systems concernad. Where such
regulations existed, they were applied inter alizs in the case of indigenous persons
who married individuals of other racial or ebthnic groups.

165. Therf is very little information on the existencs or non-existence of legal
prov151bns which expressly prohibit or restrict such marriages or unions, or which
impose legal restrictions on "mixed" couples or families.

166. On examining the available information, we Find that all the countries which
have transmitted information on this buchct stabte that there are no legal or
social prohlbltlona, limitations or restrictions on marriages or unions between
lndlgenqgs @nd non-indigenous persons. i@/ In some cas=s, it is added that there

2&/ Information to this effect has been communicated by Australia, Chile,
Finland, Guyana, Laos, Mexico, Mew Zealand, Norway, Philippines and Sweden.
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are therefore no restrictions or limitations affecting "mixed™ families or couples,
and that the offspring of such families do not have an inferior legal status. 59/

167. Thus, for example, in Swedish law no special provisions exist regarding
marriage with persons belonging to ethnic minorities. In those respects the same
provigions apply to all inhabitants_of the»country. ‘

168. More specifically, in uaos, the Gover nment states that marri age is fPCL
between different ethnic groups Pﬁd true Laotians. Laotian c¢ivil law does not
prohibit marriage bet:ecn dixrerent cLhnlC groups and true Laotisans.

16%3. The Government of Finland communicates that '"no restrictions are imposed on
marriage between Lapps and non-Lapps, on mixed families, marriages and unions, or
thelilr offspring'". -

170. In a very similar mannsr, the Nerwegian Government notes that "marriages
between indigencus and nen-indigencus persons are not prohibited or restricted
either de jure or de facto, that there are no impediments to mixed unions or -
families and that the\of?spviﬁg of such unions have no inferior status®.

I71. In Japan there do not apwear to be any restrictions on marriages or unions
Between the Ainu and Lhc Japanes=2. According to one source 60/ "intermarriage
over tie centuries-and a2 degree of assimilation have lessun@d the differences in
physlcal and cultural cha;ac eristics between ihe Alnu and the Japanese'.

DD
an

172, ?he uOVPanunb states that in Chile:

"There is full and complete freedom for a person to marry an indigenous
or a non-indigencus person. A marriage between indigenous persons enjoys
the same social ﬁoceptﬁnﬁc as a mwﬂrlhgﬂ between nonmlndlgenous persons.

“In practlyu, there are many marriagas wvhich may be described as mixed
and tharﬁ iz no legal restriction on an indigenocus male marrying
non-indigenous female, or vice versa, as the rule applies to men and women

alike The offsnring of marriages batuween indigenous'parsons do not have an
1nfer10r status of any kind. They participate freely and on the same
footing as other echildren, can study in a private school or a State school,
enter. the universities they wish, study for the profe551ons or occupgtlons
ChOSLn by uh°m, and =0 on.

#In Cnile, there is no legal, moral or social rule preventing the
marriage of an indigenous person with a non-indigenous person. " Nor are thare
legal or wmoral restrictions against such mixed families, since they have the
same social stabus as any marriage between non-indigenous persons, the vital
consideraticn being that every married couple should have a sound moral
purpose and 2 continuing desire for improvement.®

23/ This would seoum to follow from the statement that there are no
restrictions on marriages betwesn indigenous and non-~indigenous persons, but
only Chile, Finland, Mexico, iew Zealand, Norway and Sweden expressly say so.

60/ Harris, George L. and othara, Arep Handbook on Japan. Prepared for
the Dupa"tmenu of the Army by Foreign Area Studies Division, The fmerican University,
Washington D.C, 1954, pp. T4-5.
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175. According to the Government of the United States, in that country:

"Indigenous persons may marry whom they Like. However, some indigenous
persons and some non-indigenous persons do not always esquate a person of
mixed blood as being an _indigencus person. For example, they may speak of a
person of mixed blood as being "part Indian' as opposed to baing "an Indian".
Some Indian familics apply pressure to their offspring to marry within the
tribe or to marry an Indian. Some persons. of European stock look upon people
of Indian descent or of wmixed Indian-European blood as being socially
inferior. In other cases - such as in the case of the second wife of
Prasident Woodrow Wilson - Indian blood was a social distinction. Mrs. Wilson
claimed descent from Pocahontas, an Indian maiden given credit by some for
saving the Virginia Colony.

"Legally ... mixed blood and mixed marrizges do nobt change the status of the
persons involved. The Indian is $till entitled to services of the Bureau of
Indian Affairs and to membership in his or her tribe. The non-Indian is not
entitled to Bureau of Indian Affairs services, although [he] may profit on a
marginal basis. For exazmple, the entire family of an Indian man who is
receiving vocational training through the Bureau of Indian Affairs employment
agsistance program shares in the subsistance allowance to which he is entitled
if he must live away from his usual location in order to receive training.

The wife may be o non-Indian and the children of mixed blood. The non~indian
husband or wife may be adopted into the Indian tribe but if he or she is, he
or she is still not entitled to direct Buresu of Indian Affairs services."

174. A publication, however, contains the following information:

“There is no record that the Lemporary social prominence of Mrs. Wilson
appreciably improved the social or economic stabtus of Indians throughout the
United States Since Indians geperally are opposad to the assimilationist
policy. of the United States, social discrimination is not considered to be a
major problem from the Indian point of view.® 61/

175. In the Philippines the Civil Code and other laws contain provisions concerning
marriage between "Christians" and "Mohammedans® or "pagans'. These provisions
state that marriages between Christian fewales and ™ohammedan" or ‘"pagan' males
may be contracted in accordance with non-Christian customs, rites and practices,
without licence or other formality. Persons performing such mzrriage ceremonies
need not be registered, as must priests, ministers or rabbis authorized to perform
marriages. As stated in the relevant article of the Civil Code:

) "Article 79 ~ Mixed marriages between a Christian male and a Mohammedan

or pagan female shall be governed by the general provisions of this title and
‘not by those of the last preceding articles, but mixed marpizges between
Mohammedan or pagan males and Christian femalas may be performed under %he
provisions of the last preceding article if so desired by the contracting
parties, subject, howaver, in the latter case to the provisions of the second
paragiraph of said article.”

61/ fmerican Indian Law Newsletter, loc. cit., p. 41.
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176 Tha segond pﬂragraph of 3rt1c1b 78 of thé Civil Code stabes that the
provisions of the first paragraph areé to remain in force for 20 years. {(The full
text of thls provision is reproduczd above). Qg/ However, it was stipulated that
the Presiden® of the Philippines could, by proclamation, make any of the
provisions of the Civil Code applicable te the Mohammedan and non-Christian
inhabitants of any of the non-Christian provinces.

177. In some States miscegenation hag been practised from the time of the first
contacts between differsnt population groups. This process has ‘varied in
importance and frequency at different times and in different reglons, but it
appears to be becoming more common in sone régions.

178, In. sone L1L1n ‘American countriés there has bacn an intensive and uninterrupted
process of int crbreeolng, from the sixteenth ccntury to the present time between
all the crroupa of people living in these countries Unfortunately there are no.
accurate staalutlcs which might zive a clear idea of the actual situation regarding
marriages or unions betwaen lndlﬁunous and non-indigenous groups. In most
countries of the region, persons marrying are not required to state the ethnic
group. to which thay belong, and thlb information is not recorded in the marriage
register. There is no separate mestizo class and consequantly the fact that an
individual is descended from indigenous or nonslnalgenoua parenhts is not recorded .
anywherae.  All the experts agree that in these ¢ountries there has been contlnuous;
intermarrying betwezen all groups of the population. & wella=knouwn expert on this
subiect has stated that in 1940 £here were 34, 362,961 mestizos in these countries,
while in 1930 only 29,793,709 people were classified as such. 65/ Thus, the. .
number of megtizos increased by. five million in one déeada. In conclusmon, 1t may
be menbioned that the term 'mestizo-America™ has beeén ooined to descrlbe thls
PE”lOH, and has been accepted as approorlate hy  many writers. B :

179. A somewh t 31m11ar swtuatlon seems Lo’ exibn in New Zealand. In that country
there'is no . resbtriction whatever on marriage or unions between Maori and non-Maori
persons, either de: jure or de facto. Intermarriage has occurred in New Zealsnd
cver-sinee the arpival of the first Europwans and in "the last 15 years has become
1ncruasangly commont. 1n a2 housing survey of ‘20,000 Maori families-in the
ecarly 1960s, 12 per cent. of the married couples interviewed included a non»Maorl
husband or wife. With the rapid migration of Mroris to the cities since,that time,
and tho incres 31ng contnct bebween the rqcbs, intermarriags has become veny,
common indeed. Seven or eizht years ago Meori social workers in the- Uclllngton
urban area estimated that over 50 per cznt of the Maoris who wers marrying wers
marrying persons, of, Europuan bhnr wction. “h-study of mixed marrizges undertaken by
a lecturzr {(John Harra) on the Ageikland University staff ‘and published under the
title "Maori and Pakeha' indicates that such mixed marpiages are just as.like 21y to
succewd as any other marriags. The offspring of mixed marriages are subgbct to no
disability because of the legal status of thelr parents’ union. There is no
separate class of "mixed blcoods” or "mestizo® in New Zealand. In fact the .great
majority of the Maori population ar: of mixed ancastry. It is well known that the
proportion of full blooded Maoris shown in the cunsus is highly, overstated as many
Maoris of’ lecd ancestry chPPlb” thhﬁﬁulV“S for census purposes as full Maori.

62/ See paragraph 140
63/ Rosenblat, fngzl, op. cit., p. 25.
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180. There are however certain eases in which, although no direct legal obsatacles,
limitations or restrictions exist, other provisions may indirectly have restrictive
effects. '

181. The Canadian Government has stated that: "There are no direct restrictions
on marriage or unions between indigénous and non-indigenous persons, but the loss
of Indian status by an Indian woman marrying a white man ... is now seen as an
obstruction by many native women. There is no difference in status betuzen the
offspring of such "mixed" marriages and the populatlon at large." 64/

182. Similarly in Guyana, the Government has stated that marriages or unions
between indigenous and non-indigenous persons are nof prohibited or restricted
de jure or de facto. The offspring of such unions do not have inferior status
de jure or de facto. In this connection it should be recalled, however, that
according to the.State Land (Amerindian) Regulation, 05/ a female Amerlndlan who
is marrzed to, or living as the reputed wife of, any person other than an
Merindian shall forfeit all privileges of zn Amerindian, as defined in those
regulations. It is provided, though, that after the death of the husband this
regulation shall not apply, nor shall it 1pply in the case¢ of a reputed wfo
after cohabitation ceases. (Regulations, 3 (1)). Children of an Amerindian whose
other parent is not an Amarlndlan are called half-castes, who forfeit all
privileges of an Amerindian, save when the half-caste is born under the Indian
Regulations 1890, in which case he is personally entitled during his lifetime to
all privileges as an ﬁmcrlndxan, but his descendants are not considerad
Amerindians. 56/

8. Assisﬁance to indigenous groups and persons from rural areas who
have recently migrated to urban arcas

18%, It has been universally recognized for some time that the processes which
produce contacts or collizions between cultures shouid occur in the least
harmful manner possible for the most vulnerqble gphoups, In these phenomena of
cultural contact, apart from the problcms associated with the-introduction of
elements of urban life or of the technology produced by urban society in regions
hitherto removed fron their influence, which are invariably disastrous, serious
problems arige Crom the influx. of rural population groups to urban centres with
the consequent emergence of problems of adjustment to urban life, some of whlch
have already been descrlbed in the cnapter on hou51ng, quod V1de. '

184. In the naterlal available in connection with this study, there ié very little -
information on these important aspects. There is only scanty information on the
first phenomenon, the introduction of urban 1ife or technology in indigenous

_ ' é&/ See chapter V, Definitions of indigenous populations,
(E/CN.4/Sub.2/1982/2/4dd.6), paras. 349 and 350.

65! Ne reply has been received to 2 request for informaticn included in the
summary transmitted to the Government for comments and supplementary data on the
reasons for inbroducing these measures, and their effects, whether unfavourable
or not.

66/ These provisions are mentioned in chapter V, Definitions of 1nd1genous
populations, (E/CN.4/Sub.2/1982/2/Add.6), para. 276. -
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commuhities previously untouched by such influences. There is hardly any _
information on concerted or systematic efforts to avoid unnécessarily traumatic
or disturbing effects resulting from the introduction of elszments of ‘urban life
or urban technology in rural areas and populations. Mention should, however, be
made of at least two examples which illustrate the harmful effects'df such

contackts when they oceur without appropriate guidance or raestrictions.

185, Hith regard to the arrival of urban elements of culture and technology in
certain areas of India which were formerly devoid of such influences, it has been
written that: :

"The tribal belt of Middle India is in the grip of industrial revolution
‘and subject to rapid urbanization in a comparatively short span of time,
which has been tarmed'iindustrymbuséd urban explosionf. In some cases 1t
led to over-urbanization which was reflected in congestion, overcrowding and
“the formation of slums, particularly in industrial and mining towns, and
non-availability of civic amenities such as drinking water, electricity,
recreational and other Tacilities, as well as under or unenployment. The
mining towns generally support large populations bub lack urban facilities
to a great extent. The majority of the forest towns ars also deficient in
urban amenities and urban services are reported to be iri deplorable
condition in most cases. " Studiss of the socio-cultural implication of
industrialization carried out on the basis of the HEC complex, the Patratu
industrial complek and the Bokaro industrial complex bring inte rellef the
magniﬁpde of industrial nomadism, sium culture and defective town planning;
industrial administration needs to be tackled with all seriousness and
gincerity. ' - :

) “In the preseat context, industrial urbanization in certain Lribal
“belts of Zihar, Orissa and Madhya Pradesh has greatly affected the folk and
primitive tribal population, which till recently led a homogenous, _
distinctive and folk style of life. The impact of industrial urbanization

has baen differently felt by the thousands of uprooted villagers, tribal
migrants and villagers of the neighbouring areas. In general, however, as =
reflected in the study of Hatia and other industrial complexes, thelir '
traditional style of life has disintegrated and they continue to struggle
nard to adjust to rapidly changing situations.’ The net result for the
‘uprooted tribals in due coupse has been ‘loss of traditional occupation,
iand, house, traditional way of 1i i3, exhaustion of cash received by way of
compensation and unemployment, keen and unfair competition with the migrants
in the labour market, high aspirations and great frustration. All these
find reflection in different types of periodic unrest and agitation in
industrially dominated tribal ardas. : : '

Mhile it is not possible or desirable to halt the process. of
industrialization, the plamners must contemplate built-in safeguards for
the interests of the scheduled tribes in thesa arcas,t él/

'

QI/ Dr. L.P. Vidyarthi. A Survey of Research in Anthropology. FCSSR,
Hew Delhi, Popular Prakasham. Bombay, 1972. (Typed copy ), pP. 3=d.




186. in author has written the following on the effects of the arrival of elements
of urhan 1life and technologieal innovation from the urban areas to formerly
iaolated indigenous communibizs in Brazil:

"Pacification is ... the first step in the destruction of tribal
seifwsufficiency. It can have guick and curious results. Th:,llr st axchange
can sometimes be understood not so much as one of zifts as of trophies won in
a bloodless battle, as the SPI racognized when dealing with the Parintintin.
"It is certainly true that pacification teams acquire many such Lrophnea Trom
Indians, to such a degree that, for instance, the Parakana hardly had 2 how
or arrow left thn we came to visit them, the Tew bows still in use being
rude affairs made from unshapad branches. I exchange, nearly every Indian

had acguired a gun. This makes them dependent on a supply of ammunition and
could produce a c¢risis as among the Xikrin. Similarly the French trio we

met amongst the Surui told us of visiting a Nambikuara camp where eve ryone
was going hungry; they had guns but no bullets, and mads bows and arrows not
For use but for barter.

"Thusa three also -bold us that the Surui no longer made fire with
firesticks since the intreduction of matehes, even when they had run out of
matches: nor would they make resin torches, aven whén the batteries of thelr
glectric torches went dead. The same fataliy has overcome other Indians,

Az a result Orlando Villas Boas avoids bringing fish hooks or small-meshed
nets into the Xingu Park except before festivals. e wants to encourage
Indizans to continue their practice of Tishing with bows and arrcws and not to
deplete their rivers. As might be expected, many Indians complain of this
prohibition and go to trade beyond tha boundariss of the Parik fol* what they
want.

"Wpagification thus tends to deplete the Indian technical repertory. We
saw this amongst the Canela, whose arrous wepre improvized affairs of a kind
used in the past mainly by children.,” §§/

187. Although it is agreed that action should be taken to ensure that changes. and
scientific and technological innovations are introduced into the indigenous
communities in such a way as to avoid unnecesasarily disturbing or traumatic
effects, as’ abatpd above, no information was available an efforts that may have
been mads to that end in any country.. There is, on the contrary, sonewhat more
information on assiztance arrangements for the benefit of rural persons or groups
that hdave arrived in urban areas, as thz {ollowing paragraphs ahow,

188. As is well known, the flow of people from the countryside to the cities has
intensified in many parts of the world in recent decades. This has affected many
sectors of the rural populations, including indigenous groups. In some areas
this phencomenon has assumed particular importance.

éﬁ/ E. Brooks, R. Fuerst, J. Hemming, F. Huxby, Tribes of the #imazon Basin
in Brazil. London and Cambridge, Charles Knight and Co., 1972, n. 120.
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189. Most of the rural groups moving into the towns do-so because they are:.
attracted by the concentration of services and facilities available in. urban
czntres and because they believe there is a better future for thum there., In
the main this involves groups that already have a considerable degres of i
acculturation or have decided to adapt o other ways of life in an dndcavour to,
share in the benefits they have come to believe they will find in urban centres.
Some. indigenous groups go to the cities- because they. . have been deprlved of their.
land or. they have nowhere else to go as 2 result of the continuous pressures of
the predominant population sectors on their land and resources and they seek a
last refuge in the cities because there are no more areas for them to occupy in
the countryside., Lo

190. The change from rural to urban living is never an easy one, but it is
particularly hard in the case of indigenous populntions with linguistic problems
and cultural differences, whose adaptation to urban life is compounded by these
cultural complexities and obstacles. The language, the culture and the way of
life apre diffeérent and there is a difficult process of adaptation to an environment
that is completely new even in the physical sense. )

191. These intigenous persons or groups need assistance in adapting.bo'the
substantial changes in their environment. They need help in solving the diffiecult
problems they face in conneection with. housing, training and cmployment and in the
process of social and psychological adaptation to a new way of life in the urban
area, “through the provision, for example, of special training, services and
facilities to equip them bto cope successfully with urban life.

192 There is very little concratu information on these matters. ﬂnﬂ 1t deals with
only five countries. 69/ The information relating to fustralis merely makes it
possible to state that s special programmes have been initiated to assist
Aborigindls moving to urban areas. Aboriginal organizations in urban areas are
funded to provide adv150ry and welfare services to persons migrating from rural
ar<as.

193. The information relating to Canada is somewhat more explicit. The Canadian
Government has atated that: :

"The migration to urban centres of Indian pcople, and Eskimo pzople
to a lesser degree, has created social problems. A number of programs
have been designed by municipal government authorities and welfare agencies
- ..to assist these migrants to secure housing and employment and to put them
.din. touch with urban . facilities, as well as prov1d1n5 social centres to
- assist in the-adjustment to urban 1life. In towns and cities. across Canada
these activities are co-ordinated in 45 Friendship Centres, funded by the
Department of the Secretary ofState. . These Centres have played an
important role over many years, and are increasingly staffed by natlve
personnel. !

69/ Australia, Canada, Norway, New Zealand and Sweden. In the casze of
Sweden, the avai lﬂblu information merely mentions that the new Government ‘
Commission on Lapp Affairs will have as its main task to examine the vaprious
problems confronting the Lapps in Swedish society, particularly those Lapps who
left reindeer husbandry and moved away from the reindeer breeding areas. The
Norwegian Government simply states that "No gpecial arrangements have been put
into effect in respect of the Lapps from rural areas, who have migrated to urban
areas."
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194. As has been mentioned elsewhere, 70/ lew Zealand is the only country in

which indigenous populations have bacome predominantly urban. As a result of the
mass urban migration in the recent past and the continuing flow of Maoris to the
towns the situation in New Zezland is unusual. The State has accordingly adopted
a number of programmes to help rural Maoris who have recently migrated to urban
areas. A= was meniioned earlier, there are several ways in which they can be
assisted to find'housing. Social welfare staff of the Maori and Island Affairs
Department also assist in finding employment. 71/ Every year many school leavers
in rural areas move to the towns to seek permanent. employment or further education.

195. In co-operation with technieal instituties, the Department has the following
education progranunes:

() Maori Affairs Trade Training Scheme: Before the end of the school year,
Maori welfare officers visit every rural school with any significant number of
Maori pupils and discuss the various avenues of employment open to those who
intend to leave schcol at the end of the year. Applications are called annually
for entry into the Maori Affairs Trade Training Scheme which provides special
apprenticeship courses leading to full quazlifications in skilled trades. These
courses are held in Auckiand, Hamiltcn and Yellington in the North Island, and
Christchurch in the South Island. The botal intake in 1973 was 274 Maori boys,
and tourses were provided in 11 skilled trades. The boys are provided with
hostel accommodation and thev spend either one or two full vears at a technical
institute, according te the trade, where they are given theoretical and practical
instruction in She trade concerned and extra lessons in English and mathematics.
At the end of the tralning period the boys are then apprenticed to employers under
Governmént-supervised agreements where they are given on-the-job training and
part«time training at the technical institute. They take the normal trade
axaminations and oualify, in three or four years, as skilled tradesmen. This
programme was commenced because the proportion of Maoris to total population
apprenticsd in skilled trades was very low. The programme. has been highly
successful and has stimulabed Maori parenits to encourage their children to enter
skilled trades, guite apart from the spscial Maori Affairs Scheme. Nine yoears
ago'only 2.8 per vent of apprentices were Macri. The present figure is about
7 per cent. As the Miorie constitute about 8 per cent of the total population,: -
this proporticn can be considered real progress.

(b} Maori pre-employmenu scheme: This is a programme operated by the Maori
and ‘Tsland Affairs Department in conjunction with the techniecal institutes.
Rural #aori school lzavers, obth boys and girls, who intend to move to the cities
are able Lo enter a pre-employment scheme in Auckland, Hamilton or Wellington,
where they are given accommodation in hostels and during a period of three weeks,
they receive instruction in such:subjsets as English, mathematics, income
budgeting, the nature of city government and other subjects {including dress and
make-up ‘For the girls). They are taken to various types of employment and higher

70/ See the chapter on Housing {at present in document E/CN.4/Sub.2/L.596).

71/ iIn 1973 the Government has stated that this poses "no particular
difficulty"” as "there is a very small ratic of unemployment™.
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educational institutions and at the end of the period they are assisted by Mzori
welfare officers and vocational guidance officers to find positions in the type
of work or educational institution they have chosen. In both the Trade Training
scheme and the pre-employment scheme the Macri and Island Affairs Department pays
vigekly wages to the young people concerned.

(¢) YLife in the city® courses: These are courses organized by the
Department of Education and the Maori and Island Affairs Department for Maori
children in the higher forms a2t secondary school who will probably move to a city.
Such courses are for boys and girls and occupy several days, during which time
the young people stay together in a university hostel or in 2 secondary school.
The courses are of the seminar type and various speakers discuss all aspects of
life in bthe ciby and also vocational opportunitics.

(d) Hostels: The Maori and Isiland Affairs Dapartment owns, or helps to
finance, hostels in the major towns and cities to provide accommodation for young
Maoris moving from rural areas. In addition, the Department owns several _
apartment buildings to accommodate appraentices who have completed their full-time
instruction at technical institutes and are apprenticed to employers. Such
hostels and departmental buildings arsa provided in Auckland, Hamilton, Rotorua,
Wellington and Christchurch.
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