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Chapier XIX

RELIGIOUS: RIGHTS AMD PRACTICES

A, The right - of 1pa1wenous populations to profess and
practise their religion or belisf

1., The International Bill of Human Righis contains wrovisions on the right of
everyone to freedom of thought, conscience eand religion; Ifreedem to menifest
religion or beliefl in teaching, practice, worship and observance, without coesrcion
which wvould impaiyr hieg frezdom to have or to adovt a relizion or beliaf of his
choice and with no other limitations than thoss urescribed by law as necessary to
protect public safety, order, health or morals, or the fundamenial righis and
freedoms of othsrs; and including the liberty of parents, or guardians whexre
applicable, fo znsvre the religious and moral 2ducaticon of their childrsn in
conformity with thelr own con 'iﬁtions. These vprovisions conitazined in article 18
(in connection with articles -2, 7; 19, 20, 26 (3), 29 and 30) of the Universal
Declaration of Human Righits ; article 18 (in connection with articles 2, 5, 20, 21,
22, 26 and 27) of the International Covenani on Civil and Political ?1~h a and
ardicle 13 (3) and (4) (1n-connection with articles 2, 4 and 5) of the
International Covenant on Beonomic, Social and Jultaral Rights, would seem %o be
comprehensive enough to provids a legel basis for an adequate protection of

thege rights. '

E.

2. By resolution 3&/55 adopted without a vote at its thirty-sixih sazsion
on 25 Wovember 1981, the General hssembly of the United FNations preclaimed the
i i

Declaration on the Zlimination of All ?orms of Intolerance and of Discrimination
Based on Religzion or sallci. The text of the Declaration which iz annsxed to the
esolution had been elaborated by the Commission on Humaen Rights _/ and consists

operative provisions

of 10 preambular paragraphs and eigh

@
l_l‘
3
ok D D

0

3. Without claiming to enter into an analysis of any kind of this Declaration,

.

its wrovisions will be arrvanged for the ourposss of the present chapter inte
four grouns, as follows: (d) vrovisions contemplating aspects of the right

of everyone to fresdom of thought, conscisnce and rsligion, comprising sriticles 1
and 6; (k) provisions contemplating aspects of the rights of a child as regards
freedom of thought, conscience and religion, article 5; {e) pr i
any restrictive or derogatory &ff;cts of the Declapration in
defined in the Internationel Bill of Human Righis, article %5; and {d) vrovisions
on eguality in the enjoyment of rizhits end the =liminetion of discriminstion
relating thercio, comprising srticles 2, 3, 4 and 7.

4. I% is deemed useful to guotz here the nvovisio g of ﬁhg Dz tion, dealing
11

with the right to fresdom of thouzhit, conscience and re

"Articie 1

"l. Bveryone shall have the right to frosdem of thought, conscience and
religion. This right shall include freedom to have 2 religion or vhatever
belief of his choice, and froedom, zither individuelly or in commmity with

B

igion or beliaf in worshipy,

.

1/ Commission on Human Rights resolution 20 (XIWII), annex.
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nY,  Wo one shall be subject to coercion which weuld imw
choioa,

to heve a religion or beiiaf of hi

subject only
vroteet public

freedoms of

tion, and subjzct to
aedon of thought, -
'L. the f£ollowing

To worship or OPﬁmblﬂ in connection ‘lt] a religion or belief, and
- ‘

"(b) To establish end maintain appropriate chariteble or humanitarian

4

institotions

#(¢) To make, acquire and u E ess
and meterials related te the rites or cuﬁtoms‘of a yveligion or-bell

nublications in these arsas;

1 places guitable Tor these purposes;

"(£) To solicit and rscsive voluntary financizl and other contributions
from individuals and institutions;

"z} To train, appoi

=~

nt, 1ecu or designats by sucesssion epprepriate
lsaders called for by the recuir b £

o o
zmznts and standards oi any religion or baliefs;

"(h) To ohservs days of rest and to cslebrats holidays and ceremenies
in accordance with the wrszcepls of one's raligion or beliefl:
"(i) To estab L meintain communicaiions with individuals and

=..L. t—-‘

comnunitiss in matt gion and belief a% the nationzl and internaiional

levals !

5. Bimilarly, the legal systems of countrics for which thers is information

appezar to have provisions which, de te thsir vﬁaelv varying scope, would geem to
guarantes all "citizens', 1 , most important aspects of
the rights to frezdom o & nd o the axercise, practice
"and obhservance of their religion or beliaf,

. This sscoms to be the case regerdless of vhether there is separation of Church
snd Stete and, therefore, no Jtate, officizl or established religion or church,

or one f“lmu10ﬁ or church has besn recognized es the "church of the 3tete”, as the
"religion of the State", as "the Taith professsd by the great majority of the
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citizens of the union, or the duily To give a religion "the foremos
accordinzly to pratect and fos : t 2 8
Pederal Covernment has bean cha

raligion.

~

7. These Trovisions are gener oy guaraniceing
other religions or churches the tion or the
fundamanial laws of the land so In gome
5 T "ra a through
+ ha undamsntal laws.
& 2 World"

the cerresponding
voand s bed formalities
1
1
o ig
L - 3 L PR H
morals, morality, good custons,
t

]

o
Il
<
)
0]
[
[0}
1t
[
(&)
]
5]

he countyy, end

or the wights and frzedoms ©

TR

cange o public nad

et
-

or in indisnencable corcllary to the
to mrefess and or

achiss their own reli
o .
2

o overticinete

Declaration on the Blimination of ALl
Ty " .
el

HBaged on Heli

il, The seme vrincinls is in many 1iflferent ways,
In Sweden, for egxemple, the that "Fo ona 1led to belong
to a religious i i ion shall be

null and vel Aot H D oof 1281, avtisle 4)

a
.i

2ligion,

Honduras

=
i 1 Ei TOHE ze of such orco & nerson io
pariorn re}lglous acts or particivate in the religion” (Penal Code,
article ) or : the v the religion
which rofas in

article

S N SN
3o iox £

-~ . T T .
orollary have baen g

& 2
soveral countriss covorsd by
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These aspects are the right of 211 persons not to be compelled t pay any taxes the
proceads of which are allecated in whole or in »nart for rt of any religicn
other than their owm, g/ and the right nev to re nairuction or fto
talie part in or to etiend any rcllgloms CETEMONY 0T W 'nst their wishes
or, in the case of children, against thes wishes o or legal
guardians. 3/
¢. Th: right not to be discriminated amzinst on the
around of indizenous religion or beliel
1. Wormative aspect, Do jure situation
1%, another importent recuiremsnt for the sxerecise of full relizious rights and
practices ig +that no discrimination should be allewed to ~2xist in these respechs.
14, 1% is deemed useful to quote articiss 2, 3, 4, 7 and 8 of the Declaration on
the Blimination of 41l Forms of Intolerance and Discriminaticn Basad on Religion
or Bzlief, which contains provisions relevant to non-discrimination in these arsas.
15, Artizle 3 of ithe Declaraiion on the Dlimination of All Pﬁvms of Iptole nee
and Discrimination Based on Religion o lerss tha
Migerimination ralizion or belied
conztitutes an alfront the principles of
tha Charter of the Un az a vielation of
the human rights znd g Universal Declaration
of Human Rights and = onal Covsnants on
Huﬁaﬂ Rights, and as relations between
wati Onu .
16, Article 2 of the same Deolaration defines intolevance and discriminaiion for
the purroses of declering that no one should Lizot to any acts of intolerance
or discriminetion, as follows:
", No onsz shsll be subject to discrimination by any State, institution,
group of persons, or Tersen on grounds of reliyion or otheyr belisfs.
2. For the purnesss of the ore b w oexnroessl
"intolzrance and digcrimination basad on helief"” mean
u1si retion, Vclzpidﬂ riogtriction or mra on T belief
nd haVlﬂL as its purnose or as its effect » or impairment of ths
recognition, enjoy iza of hum undargntal frzedoms

on an eoual baais, "

axample,

2/ For
3/ For

in Inaia

?

axample, in Bsngladesh,

Few Zealand, Pakistan, Sweden and 4!
instruction of children atltanding asc

Malaysiz and

+l

e United States of America.
Burma, Tinland, Guatemsla, Malaysiz,
e United States of America. Religious
shool is discussed in naras. 96-112 below.
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rticles 4 and 7, accordingly, impose dutiss on States in the following %erms:

—
—3
13

nl, 411 States shell taks effeciive measuvss io prevent and eliminate
discrimination on the grounds of religion or heliefd in the *Dcoznition,
sxerelise enjoyment of humen rights and fundam @tgl fresdoms in all fislés
of civil, sconomic, wolilical, rigl and cuald

2. l.lll Sl.vc'_:"i.r°‘:h “,3‘13’11 vD"ll\.
where necassary to roﬂlbﬁt ﬂnv
'l

zclaration shall be
veryone shall be able
L {article T)

or

countrisg coverad by
01 riminaﬁion on

21, It should mind Horzed!" and
"religious conw ot among i in the
wrov Lelons »i “vﬂj;nculOH i 1 ted

ovdar

Tollowing thc ago 101n~

ct apbar J!IE el
of digcriminatior
beliefs), Frenc
Venezuela (bl 2¢
CGuyana (beli
('ﬂwow)y

o1 Belvador, Guatemala,.
paragrarh 5 and relevant

v and Surinsme

AN APEenTllng,

s, Maleysia,
Se =3

wl, Indonzsia, La

Svates of

an, the

ok
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2. Spacial problems of indigencus populations. De facto situaticn

20, Provided that they are properiy and fully snforced, thsse wrovigions would seen
to be more or less adeguate when indigenous populetions mbraced ons or
anothay of ths "ocognized" ra2lizions or helong to one ”magor" religions.

2%, Thers ere, however, snocial problems for indigenous “olvlumlonw
regard, when thzy do not profess, menifest, v
mzjor religions (Buddhism, Christianity, Alnduism9
24, Ta give an examnle of how ordinarily g Ko} 33 £0
problems for the indigenous ponulations who o t wal reli

1% is useful to cite some basic ralevant wrovisions of the constifution of one
country.

5. The Indonesisn
of fresdom of rzligic

Uarticle 2. peopls to

profess end to exercisa the

Everyons ig eniitled to freedom of religion, consclence

"iyticle 19, Everyone has the right to freedom of opinion end expression.

Mairticle 4%. 1. The Stats iz founded on the balief in the Omniz
2. The Sizte guarantess the {reedem of every resident to profess his
religion and'{o worship according te his religion and melfJ. 3. T
Qutbovﬂi s give eoual vrotection to all vﬁbn;n:gﬁd ralig n 12
and organizetions, Aid irn any fori. given by the authoriii
religion and to raligiocus deno minations or organi:
the basis of ﬁouaTiﬁy. &, The ”Ubh0r1blus sh

rellglous denomingtions and organ
26, Given the fact + in Indonesia
have lkept their ani > balisis and
have been intsrna ith

(&)
motho "unity in dii,
rights and practicess:

"ol mez rdonesien State, according to article 29, ssction I
of the Consti e baged vuon belisl in ths OIne, %uﬁvﬁﬂw God! and
by section 2 1 zuarantes thm fr" ﬂow of the peorle to vrofess
and exerclise on’. ubstantial numbers

of followars wOT rld ¥ '5lona tLis a

aifficuliy in Eventually this format was agreed om and provides
an official example of the liborelity of the Constituidl ﬂuara“teeiﬂg as it
doss fre=dom i wain dravback is that by refesrring to onz,
Suprame God, it heen decided that freedom of reli zxrtend to

gion deoes AO
those who prac S f animism. Cons=ouently ths guaral
of religion is a mirage to many tribal communitiss who bacom: sul
ofl&hlnl campeigns to convert. That is one example of how far o
ig nrepared to recognize genains .,. diversity.”

ee of fre=dom
ject to strong
ficial policy

oF
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“in commection-with the -present
of religicus nractices in
in nariicular to the traditional

. lost Governm e.t in their i
Wy only mention freedom of T 11”ion or be
ral terms. 9 b fevw countries, however,

Al

indigenous belisfs and prectices in their 5en:r,i

28 . Tor sxamole, the Government of Chile sbtates in connectlon with ariiciz 10,
! iz

paragraph 2, of the Constitution that: MAs stated in the constitutional provision
cunted, full fresdom exists © i3 nersons, a& inhabitents of the country, to

@ S, &
hold or not to hold relizi to profess them". 10/

79, The Governmant of Mexico g Teports that: "In the siituations mentionesd

there have as vet bessn no specific cases of ceercion or pe segutlﬂﬂ of the indigenous
vopulation %o make them prols T orectize raligious bzliedls. Hor are thesre any
legal obstacles in the way of lowing religious practicss.” '

30, The Government of &uetemala is rather mors expiicit and states thet: "There
are no limitationz or resiriocti i from profcs~1né their
traditional 1elidlon with alT

var lO us 8o
?rozﬂctamtﬁo
as in the ca

to

be freely
other

t
Government refzrs
nrovides that

i gl;vnous

-

tua"

q
communities", and that it
values of rQCT had
pressrvation and
Zealand epert from
decency, @tc., no
vractice on the right
not to wrofess, express
i1 iy belisfs and
iigion or
inate

3%, hAecording fo info
the ordinary lawvs of ¢

1 limitations
Maori ponulation o pro
ige, any =w@mq or raligion
to comnly in vractics anf
ed and %o refrain Iyrom pepiformi sots 3 eatilkle with 3 7 som

z2liglon oy wxeed; and

re
i

34. According to informstion ishad by the Aust ian Govarnmant, no specific
limitations or restriciions s i i ' ight of
Aboriginals or other iustralis not to profess,

o/ The CGovernmment of Canads, for sxamnle, has state

b

@
discrimination in Canade today in regard o rs 11ﬁ oug obscrvance',

i}

10 See also varagraph 8% inira.
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express or practise, any creed or religion; 4o worship accordance with their
beliefs and customs: to comply in wractice and observancs with the ieneis of their
religion or creed and to refrain from verforming =zcts incompatibls with it; +to
&1ssem nate iheir religion or cresd, and to give instruction and training in it.
In soms matters, hovever, iha 53u11 ation ol the generzl law would limit Aboriginal
fro dom te carry out traditional traciices., Tor example, there ars general lawvs

i @

with some

gs
the dead which, if enforced, would interfere
T thie kind,

zlating to the burisl o d
T S0me areas concessions are made in matitars o

Aborlgznul castoms. L

35, While there has b

no lerlclatﬁvr or adminisirative restriction on the
form of Aboriginal mar 3

rolygamy has bmap Llw-ouraged by some

£
s
m1$s4cnarles.' Whila {hs of #Abori glnel marriage hag not been officially
regtricted, neither has it h?bL officially recognized, In relation to ceriain
Social Service henefits, customary marriagzes ars fully recognized, hut *his
administrative pracitics ha extended to recognition of the entiilement in

~

relat¢ov to all wives of o
is under review".

lyramous unions,  The Government adds thet "This matter

36. The Government of the United States of im:
American Indians and flaske Fatives to prachi
practise 1o guarantesd by thz United States C
Aimerican citizens. an the righ
ovm religious vractizes i 1y evid
to others - ig given who

avenus whareby 571 Amz=rican
- khe

%7. The courts are the
of their constitubional vﬂrhta In addition
Commission takes an ac 2

Deparitment of Justica, z unit wit
Pederal Government.

8. Thv Buorean. of Indian Affairs dozs not concern iiself with the religious

activities of Indians execent fo try to assurs that the bcs ic American right of freedem
of religion - to which they are sntitled as are 2ll other citizens - is not denied

4o

hh@ﬂl .

3%. One source contains information to the effect +hat:

"A preference is goner 1
inztitations in the afpinis
children in boarding school
ssrvices, nq in day achool
religious instruction, He
and of courss text books and

1id i i

tion of government prograr

are lencouraged! to‘attenl Chr
re given 'released tims! to a

comparabls deference iz paid
teache

tend Christian
na = n
tzachers fend to dovngrade ths impo

114 to Indiaﬁ religions,
riance and

~ 7 . . . - « P .
1i/ fmericen Indien Law Hewsleiter, vol., 7, Fo. 11, Spscial Issuc containing
the Americen Indisn Responme to the Response of ths United Ststes of America,
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12

ne gsource centaing information

o

Digcussing ths situvation in the zerlv 1970s
C..) J b

to the effzct that: 12/

us frueﬂom,
ranged
] oi culture

Mhile the Uonsiitut'
it has and is baing sHifls
from direect or indirsct l
and ridicule of belinfs,

"Religion ir most tribes is an inte
the tribal siruciure.

"While the wractice of Indian » ifically heen utlaxca
gince the 19th centuxy, the vassage indirectly 1mpo&cf
wnalties for certain praciices and i

"For exemwle, the Civil Rights 4 2 imposed extreme hard }1£s o1
the tribas which are theocracies, i wosition of the Anslo-imeri
tradition on tribal governments vrevs c in tribes 1*on exarci %11@ thailr
constitutional righis. Tho res urlct ong against ownin athers of certain

types of birds for conservation wuruoscs, is ussd to arrest Ladwano who use .
the festhers in theip 311“10u ceremonies. It iz intesre to note the
government's response mentions the use of peyote a3 iy il hat Indiansg
have, Thig permitted use of a drug, which is essantial for certain fribes!?
religious beliefs, occurred only after exiensive litigation and is still not
universally permiti

lnb the underlying
sreby Indian

Ciz AL Tnglish is an
eel asheped of their languags
i nhv m”aﬁc. Indiah

"Bt one ca
caltural foundatio
children wers separated from their nar
gxample of th# . Irdian 278
and culture Thiz negative attitude is ve~9nfo:ceu
religlons are made of lowp
MOTahlp to earth and
the Intellectual ac

.__.
;«J
<

"The United Statss if i“ ige of religion,
2 i

it must conscientiously remo :eal and cultural
and recognize Indlan bellCmS

The 20-pointa position naner represznting Y 1 af the Curavan
kil rLshon was prepared in Ocfober 1972 vrier teo the formation of th i

upon arrival
the protection
he © 1101111 Fry

atlﬁ“ "Dd was nresented to the Vhite I
a yton DL Point 18 of this vaper daalt wit
fom and apltorel identid L e

12/ Ibid., vp. 60-61,

+3/ The 20-Point Position Paper, Legislative Revisw, vol. 2, Yo, l, op. 6364,
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"The Conzress should proclaim its insistence that the religious freedom
and cultural integrity of Indian people shall be respected and urotected
throughout the United States, and provide that Indien religion and culture
even in regensrating or renaissance or dsveloping siages or when mnnllested
in the personal character and treatment of ons's own body, shall not be
interfered with, disregwected or dsnied, (fo Indian should be forced to cut
their hair by an institution or public agency or official, including military
authority or nrison regulation, for example). It should be zn insisztence by
Congress that imposes strict penalty for its violation.”

42, The American Indian Religious Freedom Act was signed into lawv in August 1978.

The Act mroclaims thet it is the wnolicy of the United States %o nrotec¢t and nressrve

for Americen Indians their inherent right of freedom t beligve, express and exsrcise
4 i a

o
¢ to, access to sites, use and
through ceremeoniss and '

o+ Q
3

(b

their traditional TLll@lOES, ineloding, b o
frzedom to wershi

possession of sacred objects and the
traditional rites.

l
=

O

igi 173
uired a report to Congress, one year affer the approval of
the het, coniaining e resulis of an evaluation, undsriaksn in consultation with
native tradwtlonal religious leaders and concerning adminisirative changes considersd
necessary for the vrotection and preservation of the religiocus cultural rights and

practices fo the iAmerican Indian, Dskime, 4leut and Eative Hawailians,

43, Section 2 of

the American Indian Religious Fresdom Act of 135
{(Public Law 95-341)r ter

rag
the
@i

44, This revort was publishsd in August 1979 and contains inter alia information on
categorical actions undertaken under the Act, consultations carried out with native
traditional religious leaders. Sevaral sections are orgsnized so as io cover a
statement of issues, identification of problems, statutery anthorities for
administrative action, task force recommendations for mniferm administr rative
procedures and Ta mm,ndat ong for congrzssional administraiion.

45. O the basis of aciion revoried in this respeci it would ampear that the way
is open in the United States to increasingly significant consultation urocesses and
substantial improvement in the effectivensss in ths cxercise of i indigenous religious
rights and practices. Szveral aspects of relevant information contained in the

report are discussed below, 14

46, t appears clear then thet it is important to see how general nrovisions may
in fact apply to indigenous populations in the context of their traditional belizfs,

47. This is precisely where 3he wresent study should concentrate, as ii is not
engagad in 2 study of religious fre edom in general nor is it to study the rights of
religicus minorities which may balons to one or more of these Ymajor rellulonm.
£lthough not o;mrloo ting problems which indigsnous grouns might have together with the
other membars of a rrllglouc minority b“lo&gl” te ong or another of bheub major
religions in a cowntry vhere znother of these raligions may vrevail, this stody
should concentrate on the problems confrontad by indigenous vopulations vho have

kept and still adhers to and practise and observe the
beliefs, These problems should he examined in a hi
aspzcts of their wresent difficulties have deen voots
concernad,

2ir ancestral religions and
storical verspective, as many
& in the history of the countries

14/ United States Deparitment of the Interior American Indian Relizious Freedom
Act Report (P, L 95247 ), 4 report by the Fedeval Agencies Task Torce, Chairman,
Ce ¢il D. Andrus, Secrclary of the Interior, Washingion D.C., August 1979,
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ustome, =
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hh.  Hany :
mace toc charge re
hemes devised fox

4]
9]
V
H

countries.

the duty of V... nromoting

8% Suymlementery rulss have liminete the activitiss of Protestant
zrouns in reogilons wmovualeted enous populavions, Thus 2 Decrec of
of 31 Fay 1040 vrovided: 10
& [non-iaz raligions in some
a roglons vopul: i the Indizns il
nue o ticnal Censtitution, in article 47, pare;
L 1 oi the Indians to licisnm and ALct
e v of the Hetional § rizsz, in arvicle
7 § 1

similar cese

o mdin

homegens ity
& X

converting them

r T my mim oy e gy o o = o N
15/ Sea waras, &8, &% and 53 bhalow.
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to ong oy another of the major religions will necessarily work io the advantage of
the indigenous groups and éven vhether it will coms zhont at all. 17/

60. Be that as it mey, and whoither i% be dcemed de zgirable that indigenous
povuletions should embracc ons of the world's mzjor religions or nct and no meiter
how sincers the inteniions of the rsligiouz bodies may be in thair efforts to
convert them, ii be fo ten that 24 is up to the indigsnous populations

ligion in vlace of the
Pe s it is time to

varicus s ST oa

gy ey ra sought
homonﬂ neity, fr oidable
alienation from JoYuht ral adeptztions, thsir
conversion to ons 23 h it the
abasolute ascoephar b on, Tha
1uutmr 2 leeenin formsr
a2 manner, Thiz,
or egments of the
mor may in
Heinliile
6l. 4lthough in an atmosvhers cligious freedon, with T religious
sects activaly se i i "t indi TOUD r particular
raligion, this wo oy roidabl; zalit in even further fragmentation of the
populetlon the 211 i i i to onz or another of these
L would run counier to all

7
cannot suaranies
notions of rel

raion directed at the

52 As a result of the continni Wg camvalgn of

indigenous groups, which was carried out throus violent and non-violen
means du : fal 41 nd which was 1¢ countries! pdpne-da
Lifa, ing lefs slons and churches would zsem to have practloally

disa g2eme to veral countriss, for which
thars

77 ‘ A nr terte visw of the >ots T conversi Asli groups to
3 o

Orang Asli embrace ons
'qcu¥ saving' efforts
of neonle vwhoss
groups whoe hava
ccially from theiy

:mbrac
‘enimigth re are npockets of
roligious fission
Malayzia, 2nd in many
ciological phshomsnon
g the Jran Asli are

twoLUﬂﬁ moTe alenont i ior
ey oh~1ﬂ"vm% b reion of the drang Asii
e wnes from without,
non-rang Asli
H : 5 full members in the
a1} nember of Malays,
- aouths descendants of
0= ) v wral Malay community.
It is however difficult to S8 similar for
Christian Oreny Asli among Thsi omically well-off and

LR A P R . (= S e o s e . e TS : R T
'soshicgticated! Christian brothern R & » " DLelte, 0T, Def,
v RN i



E/CH.4/Sub. 2/1°82/2/Add 7
page 17

A, Pregent religious affilizstion of indigenous populations in the different
countries covered by the present study - Lo

53, Thus
Government

64, It hos further been vritien in Pinlend {and
ne ; all others
2T Lepps, and nroselytes, o5 cavly as the
13 ties te before t ith
o ppiszh soclet) There
is Ton engell

al tici

L by eos

s, piuz the newbers
oz, the ot

tnﬁ TL”LU'DGSP 2C
strongholds,

66, 45 to the relisd
reported That 211 4

ol +he extbrems no

community, ond that
symbelic, 1f not
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The tribal 1ead?r
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o of :
ley mumwer of chs.

nationel aceuna'.
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Lnﬁ*_ WH, TS
ch concerned
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Different,-.of course, is. the- attitude of religious missionaries.. -Here, much depends
on the 1nd1v1dual aims and opinions of eachﬁm1551onary, and-it is dlfflcuit to
generalize, but in most cases the temptation is very great for the missionary to
exert his power over the Indians in the sense of forcing them to turn to Christianity.

69. According to the same source,

"this iz extended often even to indigenous manifestations which have only a
faint religious touch. For instance, among the pMaikd near Asuncidn, the
Protestant missionaries tried to destroy a monument to a Paraguayan general
who had been a benefactor of the Makd. They had discovered that the Indians
‘deposited flowers at the monument, and were afraid this could be the beginning
of 'a cult towWards an image® severely rejected by this Protestant sect. Ameong
the Aché of Ceolonia Wacional Guayaki, the traditicnal songs were forbidden,
although they are far from being exclusively religious and sometimes contain
Just mockeries of a neighbour. The atmosphere of oppression is well described
by Mr. Renshaw who visited the Roman Catholic Mission of Marfa Auxiliadora to
the Ayoreo Indians:

'When we arrived at the scene of the (traditional religious) ceremony we
were told not to come any closer, but were lzter admitted when we promised
not to take any photes, tape recordings, or tell the missionaries what we,
had seen., The Ayorec are afraid of the missionarices, because they rely

on them for protection against other groups and Paraguayans.'’

isbout the Aché reservation Colonia Nacional Guayaki, M-, Lewis points
out in his article of 28 February 1975 that:

TAs Mr. Stolz, the missionary administrator, admitted himself, all the
indigenous atiributes like for instance the ornament which the men carry
in one of their lips had been drastically suppressed. Although the
Guayaki (= Ach£) love music, there was no musical instrument of any kind
in Cecilio Bde:x (: anobther name for Coloniz Hacional JGuayaki). Stolz did
not permif the celebration of cer.monies ... The ab rigine names - the
Guayaki receive nemes of totemic animals .- wers forbidden.?

"™Miinzel has explained in his publications the heorrible psychological
conseguences of this oppression.

Another typical case is described by Chase Sardi in his report to the
Minister of Defence of 16 January 1974 on behalf of the Anthropological
Studies Center of ths Catholic University of Asuncidn, after a visit to the
Aché zone:

"The priest, Father Jorge Romero, of Cecilio Rdez (a place close to the
reservation) took with him (from the reservation) a boy called Cleto-i,
He is about 10 years of age and his indigenous name is Takuangi. His
mother, Elena, whose indigenous name is Pichugui, weeps continuously
because her son is absent. But the priest refuses te return him, on the
pretext that he is giving him a Christian education.’

"In cases where the Tndians have the possibility to do so, they often try
to escape from the missionary pressures thus exerted upon them. For instance,
several Paf Indian families left behind their land which had recently been
reserved for them by legal titles, in ordsr to escape the religious pressure
exercised upon them by the Norwegian Pentecostal Mission. This example shows
how much the Indians dislike this religious pressure, to the peint of even
leaving their lands which had been legally acquirecd under many difficulties.”
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TO. In others, - ous relipgions moy have ociensibly digappeorel since
indigencus pe - nominslly been converied into one or another of
uh“ najor religions, igfe and rsl ‘E”Oﬂ’ do survive in secret rites
and ceremonies the o1E UES

conversion of indigencus populeti
under the prodection of one of the mojor churches -
sncus churches", some of vwhich heve kent some of

(WY
put
H

i

o]

attamneﬂ through the creatd
L what have be 1 o

tne indigenous heliefs and rites.

71, This has havpensd, for insitonce, in ilev Zealond, where there 2re w0 such
indigenous churches, of which one is seid to hove kepl some indigsnouve practices,
It has been siated thas:

"Phrough the influence »f Christianity, troditiconal licori raligious Thelicis
and proctices heve been larpely climineted, though sowme lzori Christizn Sechs
Tike Ringotu hove menoged Lo retcin some Moori preciices, Iidngoiu and Lotens
(4he main ilzori Church ve.) ore registersd and recomnized es churches ...'

72, The Govermment

"Thaere are fwo Christion
v e“cW"”iJ*1“
nar cent

P
L

oI themn
openly o
religions,
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T3, The Government
have changed
1A

aY SOHS S0 C‘.El‘

supplont the
accapt en elic:

MFith objective enguiry into the
comprehensive svsﬁnms of beTiefm
'spirvitual! o 2

dismiss thew as

vhose souls mus

i
Uho ha"f enuroes
seems to hove
colbivitvies, cony
of the dav- ;
diffuzed nrocens

religiong as T

main bulln of 4l

]

into many tribsg

vhen the

Mg
and ©
and
dariov

10/ Bharon fzhor b. Reffie'i, (Deputy Commissioner for Oreng hzli Affairs)
The Few World of the Oreng isli, Xuele Lumnur, “ufU:L 1087, v, d-5,
19/ Vine Delowiz, Jr "Religion an the lodern fmericen Indian®, loc.cit., p. 25
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The same enthor has odded, however, thet:

tizn, however, ond
g

"o,.e The Pive (iviliped
z their healingo ond ceremonies in the
@]

medlcine men a2nd women Do ]
troditionzl communities. Congidering the n

ring nationsl rote of Indion acculturstion,
one might sugpest thet the Five Civilized Tribes hove wesched o proporiion of
traditional vergus Christien religzious hweliefs thot oll other tribes will
eventually epproximsie: 50 per cent Christiszn, ond 20 por cond traditicnal”,

... The recent efforts of Indian activists to reclaim tribal
ceremonies have highlighted the dilemma of today's rsligious
£ i T 33ill experiencing the genereliszed
img h e

Indizn. & traditional Indien finde himseld

nregence of spiritusl forces; at the sene time he finds himsell bound by the
modern technolegy of cowmmunicetions and drangporvation, which ar his world

for beyond its originel houndories', 20/
ind he sitates further thetl:

"O7 modern I

troditionnl religious life the
Pueblos stand du' rarsiztent of the netion's Indian
groups in conting life 2%ill revolves *bout Bhe
cerguonial ysor, mployed in motern Jobs that
require a vhoroush vorld, they cling to the
religious weys that o genereations, The Pueblos
T

blocl off oll roads
¥

& B %

ently alilov non~-tribel
cutslders - both whi
Eny ]
&

g
in reality they allow
aspect T i
"rpdition is rlpo strong onong the
healing ceregmonizls. 7 religion is
ceremonially conplem:, ; Hevejo medicine s
rites of hesaling fer = ’wing mumber of &k

& (=)
ion -ond wao haged on ““Tﬁu“21 prejudice* y
i u&ico hrs brolen
stomng; & progromme
B progromme on
Len work tﬂgeﬁhEL
ch problens,

their traditions.

LN B

"The Irocuois of Hew Yorl state and Canedo elso wedintein a very strong
senge of tribsl solidarity
LN BN ]

"The trives of the no
P
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34, In the infornztion roloting to seversl othey countries euphesis is placed on
the fact that + . ctised toley by wmeny indigenous grouns is o mirtuxe
1 Do d 1 beliefs and ritusis cogud religious
mbles Tollow of information cupplicd in which
learly, It seesmzd prefereble fo quoie literally
field in order to preserve the fermine ology,
i

i
“l

,___
%}
o
fo]
et
1
0
3
-
-y
]
'
3

=

=+ )

e I A
[l
R
oo
i
o

[
it

@ O
b 5
&
"

o
!

L

S A )
e 3

ot
=t

e
i f N
.
Lo
L llu ]
oug nreciics 23 o w1rturm of pagenism sond
cisp. T ek ligious sysien ic, in fact,
religion d
i 24
.

S 17 U o e ] = 3 e i
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88, Furthermore, it iz wointed out that:
H >

"Llthough most Liestas are ticd fo the Christisn calendar and compelorate
seinte, this is the only'eonnecéw 1 betveen notive *cllzao and Doman Caiho?wc
concepts and doctrine. Often, the commemorative day of fhe uost ponular scinis
in a villege occurs simulianecusly with some importent event in the 1nnucl

the saint will ocssume the

eycle, such as planfing or hervest, Invoriably, +
role of Tertility au réizn op spizdd of the bOULtiful hervest. It is not unusua
Tfor the time of celebraticon to coincide with thet set aside in pre-Hispenic

times for the vorshin of o local

39. It hes been statced LL&% some pure forms of indigencus religlon still exigt in
the Sierrs ond the mountainous wregion of Peru-
"Unmized elements of weligion still survive in the Sierrvoe snong nominally
Chrigtion Indiszns. Such elements of belief end proctice usually exist clongsida,
rather than in ploce of, the Christiszn religion., Those who prectice the
native weligion find no incongruity in ithis ond usuclly consider themselves
to be Catholics. They wmerely find the traditionszl systen more efficacious for
certein purposes. For exomple, in nany areas the peiron scint of sndwmels
1nurodx ced Ty the Spenicrds ig belioved to heve 1ittls power over the llane
~ the alua 2., In this cese it is deemed advizchle Lo call upon o murely native
splrlt in o netive ritual method, Thiz is somevhed different frem the usuzl
syncretic gliﬁious systen with 1to strong Cotholic svertones.

"In meny parts of the lontafle there gurvives o more purely preconguest
neative religious treodition, The cpecific forms it takes veries from group to
groun. IDor some there cxists o supreme god aud = number of subordinete snirits
others encdov oll natuvral cojects -~ stones, rivers and trees - with spirits.
BDelief in life ofter death is cqually veried and offen vegue. Heny believe
thet the souls of the dead return to haunt the living ond that the deod must
e rvespected, ovoidad ond placated; for some the dead are of little
consequence, ond the bodies of the Jdeceosed cre dumped wncevemoniouncly into

the river,

ug power are enbodied in the came

"Cften the politicel power and religio
parson, the v17lare leadey, who is often alao the head of the extended family.
It iz he who performs o)1 the necezsery rituals, be it for ensuring success in
varfare, planting or curing of illnesszes’, gé/

igzmico it has been reporied

—

90. L5 regarés veligious aeffiliation and praciices in
that:
“liestican Cotholicism has so in rituel end

and regionel verd
sacrament oovservance, U ol

2.l ation
o ses adhere to formal Cet 10110 doctrines and
look with 4i 6“1n o lowe .55 plous prectices which are often o fusion of
Christien " over tenseliously fron pre--Conquest Aztec and
Taya rellglons. Cﬁner311V, hrigtisn Testures provail in dhe northern siotes

2nd in mﬁjor urhan ereos, while Indien heliefs cnd prectices are prevalent in

the Yucotan Peninsulo and in peripheral populotion regions,

I

25/ Ibid., p. 252,
26/ Ibid., p. 254.
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municip*o Dach municipio hes iis own local adepitotions, its ovn set of
supernaturals, preyers, wmyths, legende, and special formulae for appeasing
the gods. Third, religion permeates all aspects of everyday life, so that

it cannot be diverced from political, economic, social or personal affairs.
Such matters as health pracitices and the curing and prevention of digease ave

v
intimately comnected with religious beliefs ond practices, as are the ordinary

tecimiques of malking = living". 29/

[

95. The following hes been written about the blending of ancestral religions with
Christianity in some communities:

"Indians of pure Meya-Quichd stocl: vetein much of their sncient pre-Hispanic
culture and combine the worship of both the Christian God and their pagen

deities in o wnicve fashion. On mazket dsys the plaze, or mcin seuere, is a
melody of colour and aronatic incense. Sounds ore muled 2s the Indians from
some 6C surrowding districis sssemble to twede, gossip, and perform their
religious devobions in o olacid end heppy otmosphere.

. "In their
the Indisnsg Oto
incense to the

{7

votions at the besuvtiful Spenish colonial Church of Santo Tomds,
on the lower otens of il [ g 1
aicesiral pods, then elimbh the steps swlnEQ
their prajgers skyvard. Az Cat
1u3f“ of tqp seints and burn co
s 1s or pine needles, At the two

of ‘he Jeur, those of Holy Ueek and SeintThomes, the Indians

of 'ChicLi‘ gt celebrate vith ancient cersmonisl dances ond uh@ palo volador
(flying Dole), in addition to the processicon of the saints end their traditional

rituals', 'U/

W]
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4. In many counbries there are some groups that mainly becauvse of their isolation

from other groups heve hed little contact with the preveiling relipdions and who are

now undergoing the processes thet others lived through in past ceniuriss or decedes.

Thig is the case of certain groups in scme of the countries for which there is

information in this regard. In these couniries some isclaied nomedic or semi-nomadi
roups ere now being located and brought within progrommes formulsted for their

r duel integration into the communify at large.

:\.O

95. It has been stoted that in fustrolia the striet ap on of T
would limit eboriginal frecdon %o carry cut traditionsl practices (e.g. the general
lav relating o burial) end thet, therefore, concessicns sre made in natbers of
this kind. Tt has been added that, while there is no legislative or administrative
restrictions on the form of aboriginel merriage (which has not bccn officially
restricted or recognized), in the pes®, polygemy has been discouraged by some
miggionaries, In relation to certain socizl service bheneliis, cuuuom@rg marriages
are fully recognized, but this sdminigirotive practice hes not been extended to
racognition of ant L7cﬂen in relation to 21l wives of polygemous unions, The

[0
Government adds thet "this matier is nov under review".

Whetten: CGuatemala, The land. and the People, Vew Yole University

ﬂnewlcun Hations Serdies Secticn of General
TLuhlnh n D.C., p. 15,

20/ llerr

Publications, Pan
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D. The right of indigenous populations not to be compel led
to recsive instruction in 2 religion or belief
contrapry to their convictions or to the wishes of
indigenous parents or legal ruardians

26, Some o
guestion of

ot

T, K \ o . . L L. e e
reticn of pupils az ong focet of this mobter.
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e/ providss in

nether
28 the

.:13. rj'_q:_ 5 on "1-8 EW”DU.I"J
of brought rgtending,
to od, rasnsch
fo ness st
i Tomen,

"a,  In tho casm

or of legel pua

or of any other

the begh inters

"5, Eresctices of =z

not be injuriocus 4o

e

teliing dnto sccount

N
i_.l
T~
Lo
1]
6]
Foaa

.
fow)

M

i
IS

a
;f:
bt
0]
g

3
i_
.

shave,

o
t )
g
(oAl
3]
i,
]
]
d
"
i
.
Fa



E/CNo4/Sub.2/1982/2/Add.T
page 28

©9, This provision iz to bz co icla € (e) estebhlishing
the freedom "to fieccch o Teligio ble for fthese nurnposes”
in connection with the provisio ' d sul
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104, In Guater
instructicn

cmala th Congtitution providcs in article 03 thot: "religious
in official establichments is ontional, Boith in these znd in private
ts it wa

i

establichy i ¥ be glven during régulsar hours. Civic, worzl and religicus
education iz declared to Ve in the nedionsl interest., The Dirte mey contribuite
to the support of the lciter without dis srimination of any lindd,

105, The Congtitution of Dangladesh provides in Seciion 417(2) 4het no jpleRgataksl

ettending ony sducaticnal instiﬁumiou shell be required G0 receive religious

ing Lvucu1oa or %o teke pert in or to attend any religious cercmony or worship, if
1 o

that instruetion, ceremony on UursLiD rclates to & religion other thon hiz owm,

106. In othcr counbries this is not cont :ined in the constitviion itseld hut in
stetutory provisions which have the unme purpOTc

107. Thus, in Finland, as regerds veligious ingéruciion 4o e given in punlic
schools, 6ﬂfh~1ea provigions are 1ncor3nret & in the fet Ho. 247 on Elementary (Foll)
Bchool of 1 July 1057 and in Lot Ho. i e Seho avaten of

26 July 1960, lccoxdings to these hfeto 11 roceive instruction

o
o
in a religion 4o vhich he doer not adl o more muplils

belong fo the same relipious denomine , their owva religion shall
be given to them il so recuired Ly their po o3 :

168, bLecording to Section 927 of the Revi G redive Code of the Philippinag
1o teacher or other persdn engoged in sny public schwol, wvhose saleries ore paid
out of national, provineisl or mmnicipal funds, shell teach ov criticine the
doctrines of n" ohu;ch, religious sect, or denomination, or shall attemnt to
influsnce the DUDll. fov or sgeinst eny church or relipgicus sect. I any tecchen
shall intentionally violate thiz section he due hearing, he
dismizsed from the public service.

108, The Government sictes thot there ape iny schools T
iLStW1CL=On, but outside the normcl urrwctl aLﬂ . ] : : ; prvﬂ“v 1y
voluntary on the part of teschers ond siundents and :

of parents ﬂvo/ov guardiens of $he Sthd“ﬂuﬁ. Eo

be present for religious instruction of any ling

thet the attitvde of the esuthoritiez is that in
wﬁulsorv school chell be responsible for the o
oo ?ﬂurv Consequently netional or religious
0 not receive State subsidian (with a fev

Pupils attending schools run by puvlic euthoritiss mey e excmht Trom lessons
on, provided that they belong to o relisious cormunity thet has been grven
permicsion by the CGovermmant o teoch religion in Iieu of the ”cnools. Theoe
pupils wmust be toughl VGl‘TLGn $0 o correspending exbent srronged for hy thelir
persnts and they wust be thle 1o produce a certlficaﬁq therepl, On 17 4pnr1 1055
such permidsion wos granted the Catholic Church in Sweden and the Mosaic comrmunities
1

in Stockholm, Gothénburg ond ilalns.
b ©
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3. Prevention and punishment of interference with indigenous rights
and ceremonies

121, hvailable penal provisions of genersl swmdlication refer to interference with
the worshiv or ceremonies of any rsligion by deliberate acts consisting of

(a) a tstuybance of any asssmbly engaged in religious worship or religious ceremoniss 45/;
(b) nrs évt¢on, interruption, delay or disturbance of nersoncl or colleciive
celobration of religious cevemoniss, rites or manifestations of any rsligion 46/; and
(¢) preventing by meens of violence or threats the practice of a religion permitied
in the country. 47/
1z, These provisions ars of course useful, zs they contemplete the punishment of

such dOIL erate acta, T : : T tl wlar for practitioners
of indigenous religl shive measures that vere
not contempleted in o of dirvect religious
attecks and not o 2 ﬂe iels, limitations,
réstrictions or o o) indigenous yrites and cersmonles
in many places,

(b)  Importence of indimencus ritcs and cevemopies

23, It io 2 we cerenoniss and traditional
rites is ] indigencus yreligions

Cerenoni ensure the muintenance or the
I@POTZl ok c spiritual beings,

the obs ing pariticular reli@ious
oogecsu’ : ) ceremonies and

for the pernetuation of certein spiritual societios, m ration ceremonies !
celebratic i ; the arz of certvaln pericdical
phencmensa, &g we feremonies and rites
may also be peri the sinm of influencing
sertein natursl

124, Information concerniy rites is very fragmentary and
scanty, in greet npert beceuse of the reticsnce affecting communicetions in that regard
on ths part of the indigs cotitioners basad om o
historical background and cohaequences aiter
revelations to cat@chistai g or other ;‘“' -f“ed nersonz. There ig on ever-
present and underlying s ';-CLon Eh”t ; : n given would bscome the basig
for further nrob%n“ into indigenmms snd would wliimetely lead to

wations of ¥

y of people and insfitutions.

ol

thegse persons or entities have

o T
actitioners or even less for

TELOD

In this oonnﬁctie*
showm 1ittle conc
the communities 2

45/ For mnle, in Durma (b.L)L Melaysic (8.296) end Pakistan (3.298).
46/ For example in Honduras (wvﬁ1fvtﬂp s &isruptina or uC1 aying, A4.211),
Wiceragua (disturbing a8 to intg

hig devotions, bother 07 {

47/ For exemple, in Chile
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131, It is %0 be recelled thet the draft declaoreticn on the eliminstion of all forms
of religious intolerance proposed by the gsion comvalnsd o preovision steting
that Wue acocount shall be taken of the pregeripiions of sach raligion or beliefl
relating to days of rest and all ﬁlS““lW“D“blﬂn ip this regard beiveen persong of
different religions or beliefs shall be prchibited!.
132, It showld slsc e worns @ Bliminstion of
411 Porms of Inmtolera nee and n or Belief includes

i g 1, paregraph 3, the
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158, At the eighth Inter-American Indian Congress, the Fourth Commission dealt with
the topic "Indigenous groups in border areas”. The following were among the views
and recommendations of this Commission: 43/

"GENERAL CONSIDERATIONS
"Whereas

The frontiers betwesn States members of the Inter-fmerican Indian Institute
ereate a number of problems affecting indigenous groups in border areas;

-

The cultural, political and socizl unity of ethnic groups is alfected by
those frontiers;

The maintenance of ethnic integrity and unity is indispensable for the
survival of indigenocus groups;

It is recommended:

1. That countries with problems of indigenous populations in border areas
should carry out surveys leading to bilateral agreements for a satisfactory and
effective solution of such problems;

2. That, when formulating such agreements, international instruments
concerning human rights should be taken into account.

SPECIAL CONSIDERATIONS
thereas:

Indigenous groups with problems in border areas are nowadays confronted
with difficulties relating to national identity, land holding, freedom of
movement in the border area, education, social and nealth services, military
service, religion and free passage for goods and articles of prime necessity,
with the result that particular ethnic groups receive different and inequitable
ftreatment,

It is recommended:

1. That in bilateral agreements consideration should be given to the need
to prepare registers of indigenous populationsz in border areas in order to
determine for the persons concerned the national identity corresponding to each
of them;

2. That on the basis of such population registers agreement should be
reached on an identity card enabling the ethnic group divided between ths two
countries to move freely in the ares;

49/ Recommendations of the Fourth Commission ontIndigenous Groups in Border
Areas"™, adopted by the Programme and Co-ordinating Commission.
Document OEA/Ser.K/¥XV.1.8.CXI/doc.49, 20 November 128C. Original: Spanish.
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3. That the territorial area for each indigenous frontier population of
the two countries should be clearly defined, and that the occupancy of the
territorial area should be legalized and guaranteed so that the indigenous group
may maintain its rights;

. 6. That both countries should respect the cultural, artistic and ‘
religious manifestations which maintain the unity of the ethnic frontier group;

8. That iv the bilateral agreement between the two coqntriés the free
movement of .goods and articles of prime necessity should be authorized within
the. border arez mentioned in recommendation bE

. That thc f?ClllElEu PGQUlPLd 25 a result of recommendations § and &
should be introduced by both countries simultaneously and in co-ordination, in
order to maintain a bhalanced development of the indigsnous border area of the
two countries.

159, In parag rsph 13 of 1ts report the Fourth Commission took note of the matters
raised by participating countries having difficulfies with their lﬂdlgGUOUb border
groups: and formulated the following reconmendatlon° relnblnp to some of the spac;flc
problems mentioned:

'“(a) That Costa Rica znd Panama should carry out a survey and concluds
an agreement on the Guaymi Indians;

{b) That Venezuela and Colombia should carry out a survey and conclude
an agreement on the Guajiro Indians; ;

{(c) Thet Venezuela and 2razil should carry out a survey and conclude an
agreement on the following indigenous groups:

Yanomami,
Yaruros,

Pemon,

Waiwai;

(d};‘That Mexico and the United 3tates should carry out a suvvey and
conqludg‘an agreement.on the Papago Cucapd and Kikapu Indians

(e) . That Mexico and Guatemala should carry out a survey and conclude an
agreement on the Mame and Cakehiquele Indians;

{fj That Brazil and Peru should carry out a survey and conclude an
agreemaent on the Marube and Mairuna Indians;

44
o]

(g) That PFaraguay and BOllVJ should carry out a survey and conclude :
agrecment on the Ayoreo Indians; ' '
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(h) That § 1caragua and Honduras should carry out a survey and conclude an
agreement on the hlSGU*tO and Suno Ina19n5'

(i)  That Colombia and Panama should carry out a suﬁ?ey and cenclude an
agreement on the Choco and Cuna Indians.?

160. Paragraph 14 contains the following general recommendation: "That, when’
reguested to do s¢ by the countries concerncd, the Inter-American Indian Institute
should act as adviser in solving problems of indigenous groups in border areas'.

161. In the United States of America, the tribes whose people reside on both sides of
the border find it ironic that they are subject to immigration laws at all, =8 their
territorial residence predates the national divisions by many centuries. However,
through the Customs Committee on Indian Affairs, these tribes are working with the
appropriate agéncies, as well as their Canadian and Mexican counterparts, on
particular problems as they arise. Immigration restrictions on the Canadian border
have been removed, and present laws regarding entry into the couniry are sufficiently
broad to permit entry of members of related groups for Hative American religious
ceremonies. ' '

162, It is reported that the Kickapoo Indians of this country and Mexico have a
long-standing border-crossing agreement which does not impede their travels in
fulfilment of ceremonial cbligaticns. Their procedural arrangement with the
appropriate local officials allows for early resolution of specific difficulties
encountered. ' {Cross-border problems relative to the transportation of sacred cbjects
are detailed in Section III, D.) The Yaqui Tribe of Arizona has experienced difficulty
with the entry inte the Un;ted States nr Yagui people from Mexice, whose participation
is easential to certain ceremonies

iv. TFuneral ceremonies

163, Information availables on penal provisions of general zpplication deals with
interference with funeral ceremonies by disturbing any persons assembled for the
performance of funeral ceremonies., 50/

164. According to available infermation some indigenous funeral and burial ceremonies
have survived into the present time with full force.

165. In several countries the general laws relating te the burizl of tho dead have
not been strictly enforced in order to accommodate indigenous traditional practices
and customs in that regard, which are ¥tolerated? or for which 'concessions" are made
since they would not conform to the provisions of those laws.

166, Thus, for example, in Hew Zealand it is reperted that some iaori sccial practices
like the tangi {for the burizal of the dead) have survived in a modified form and are
tolerated as such.

167. The Government of Australiz states that in some matters the application of the
general law would limit Aboriginal fresedom to carry oub traditional practices. TIor
example, there are general laws relating to the burial of the dead which, if enforced,
would interfere with some Aboriginal customs. In some areas concessions are made

in matters of this kind. '

§9/ i3 for example in Burma {3.297), Malaysia (8.297) anﬁfﬁékistén {5.2973.
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4. Accass to and protsction of sacred nlaces

(a) General penal provisions

168, Available information on penal legislationiof generzal application contains
provisions on places of worship and religious céremonies and on’ places of burial

and funeral ceremonies, cemetries and human remains.

169. fmong the relevant provisions concerning places of worship and religious
ceremonies the following should be noted-among those contained in the information
available on these Subjects. T .

170, Acts offending the religious feelings of persons in a place devoted %o
religious worship or during the celebration of any religious ceremony, inter alia,
bys (i) performing acts notoriously offensive to the feelings of the faithful; 51/
(11} committing in a place of worship acts which, although not covered by other
criminal offences, nevertheless offend the religious feelings of persons attending
that place.. 52/ . :

171, More directly concerned with the places themselves are acts consisting of:

(i) committing trespasses in places of worship; 53/ (ii) destroying, damaging or
defiling any place of vorship with the intention or insulting the religion of the
faithful. 54/ o '

(b) Importance of holy lands and sacred places for ihdigenoﬁs religions

172. The attachment of all indigenous peoples to their land is a fact well noted

in history. In treaties, agreements and apecial statﬁtes,'ﬁovernments have made

provisions regarding a land base fop indigenous communities and their members, at
their insistent demand.

i35, It-is'also a well-established fact that indigenous peoples all over the world
hold certain areas of thelir encestral land as hely. These lands may be sacred, for
example, because they are the dwelling place or embodiment of spiritual beings,
because they surround or contain burial grounds, because of religious events which
oceurred théne, because they contain specifiic natural products or features, because
in them the indigénous forefathers have made arrangements of stones, erected
architectural works, placed sculptural works, left engravings or paintings or

found rocks or other natural features of religious significance.

51/ As for example in the Philippines (Act 1%3),
52/ As for example in Honduras (Art. 212).
/ As for example in Burma (S.297), Malaysia (5.297) and Pakistan (3.297).

I 15
."“-.

As for example in Burma'(s.295}, Nalaysia.(8.295) and Pakistan (5.299).
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174. There are specific religious beliefs regarding each type of sacred site which
form the basis for religious laws governing the sites. These laws may prescribe,
for example, who may or may not go to the site; when, how and for what purposes
the site may or must be visited; what ceremonies or rituals may or must take place
at the site; what manner of conduct must or must not be abserved at the site;

the consequences to the individual, group or community if those laws are not
observed.

{c)} Physical access to and preservation of the natural charascter of
sacred lands and places -

175. Indigenous religious use of land has, in general, not been explicitly"excluded,
but neither has it been specifically included in the purposes for which the land is
held by public agencies, nor has it been recognized as g use of such land.

176. General limitations, restrictions or controls do affect this use, though, since
physical access to lands has been denied to neople because of necessary”military
considerations. Some public lands have controlled access because of the purposes
for which the land is held, such as primitive and wildlife management areas.

Access is also limited by fire-control regulations. '

177. Further, pathering of substances and ceremonial uses of publie lands are’
limited by laws, regulations and practices, including certain procedures deferring
to restrictive local or special laws or practices, particularly in the hunting,
fishing and gathering areas. - ‘

178, This limited, restricted or controlled access has severely limited indigenous
religious use, or has placed such use outs.de the protection of the law., Access to
natural products or substances on some public land may allow for waiver of fee

and exceptions for personal uge, bulb these have rarely been operative for indigenous
religious gathering. '

179. The ieasing of some'public lands effectively sprevents indipgenous religious use
of these lands, and especially affects the gathering of natural piroducts, which are
often destroyed or damaged by the lessee's use of the land. The gethering of a

specific plant or animal may be forbidden or limited by- conservation statutes.

18C. In some cases indigenous religious use of public lands has repeatedly been
accommodated in an uneven, arbitrary or ad hoc manner, invariably involving long
struggles - often through arducua litigation - and not infrequently necessitating
special legislation. -

181. Gaining access to these lands does, however, not solve all problems.

182, Physical access to the reversd land and its natural products is essential, but
the preservation of the natural conditions muzt also be included since, without
this, mere access would be meaninglesz. The sultability and efficacy of the natural
products and the spiritual force of the sacred sites depend upon the preservation
of natural physical conditions. Chanzing the physical conditions not only damages
the spiritual mature of the land, but may also endanger the well-baing of the
indigenous religious practitioners in their roles and religious obligations as
guardians and pressrvers of the natural character of specific land areas.
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{d} Problems and difficulties

i, Introductory remarks

183, Such preservation is often made unnecessarily difficult through mahagement
practices such as the extermination or removal of original species; reckless
introduction of imported species that endanger indigenous ones; failure to prevent
overgrazing, particularly during dry periods; excessive, uncontrolled or
unreasonable hunting, fishing or trapping practices; or the serious alteration of
the terrain through uncontroliled sources of water, land or air pollution or extensive
river channelization.. The most serious of these practices are, of course, dams and
other similar projecﬁs_which alter altogether an area with extensive damage to th

naturaliepVironment and preclude access to the underlying land, '

184. a1l these:practices'endanger the natural supply of the substances required by
indigenous religions, and may damage the character of land areas which are extremely
sensitive to. the actions and consequences of nrevailing wayvs of life.

185, Restrictions designed to ensure the preservation of the natural chapacter of
the land and the performance and observance of rituals and ceremonies without
disturbance or interruption and in accordance with religzious laws are rendered
imperative by many practices. :

136. Inadequate control of tourism threatens the offerings left at sacred sites and

gatherin@,areas. It also has a negative impact upon sacred sites and the privacy
of indigenous religious practitioners. '

187. Rituals which require differing forms of privacy bave been covertly or even
overtly observed, interrupted and affected through the presence and activities of
unauthorized persons. The privacy needed for rituals varies from community £o
communrity, ranging from the exclusion of certain members of the group from plant-
gathering and other rites, to the exclusion of all non-participants for the
duration of the ceremony. .

lBBI’Itiislthérefore necessary to adopt adequate measures to protect access to and
privacy in sacred lands and places. '

"ii.  Adcess to sacred lands and places -

A,

189. The reservation system used in some countries could, te a éertain degree, have
accomplished the intended purpose, provided that the reserved areas at least roughly
coincide with the ancestral lands of the communities concerned. This, unfortunately,
hag rarely been the case.. Further, the rigid application of the system has ended up
effectively dehying access to offwreservation areas necessary for the gathering of

natural,préductslused for heéling and ceremonial purposes, and access to areas
containing sacred sites or holy places revered in indigenous tradition.

190, In other countries, where this system does not apply, indigenous ancestral
lands have been taien over or eroded away throughout the years despite the
resistence of indigenous communities to these losses and regardless of their
concerted efforts fop recovering lost ancestral land, sacred sites and holy places,
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191. Many of these places are now held by the Government. for a-variety of purposes
but, while most would not be incompatible with indigenous religious use, no action
has been taken to make religious use possible in practice. - The accommodation ‘of
traditional indigenous uses within land management programmes must take into
account the - requlrement that . these lands should remaln in their natural state,

R s Gatherlnﬁ of natural substances

i92. The: 1nd1ﬂenous natural uubstances of the land are an 1ntenral part of the
indigenous traditional religions. The proper ways and rhythm of gathering the
natural products are essential’ to ensure their efficacy in traditional use. The’
gathering may be carried out immedidtely or it may take place over a long period,
depending on the amount needed and the religious instructions governing sources
and the method of gathering. The amount gathered varies according to the purpose
of the gathering (for certain ceremonies, for example, determined animals in '
specified limited quantities: per period, a small collection of first shoots of a
particular plant, a determined number of feathers, teeth or claws would suffice).

193. The place and the time determined for the gathering, Qs uell as the preparatlon
of the persons entrusted with it, are also 1mportant

194. qu time ohosen for the gatherlng may be determined by the immediacy of the
need for a particular substance; by the problems of arranging travel to distant
places for a specific natural produck, as well as by communal ‘tradition or by the
individual's particular belief, which may require a certain period of gathering,
often based on the seasons of the year, recurring cycles or other natural events,
with the time of day or night being similarly prescribed.

195. The place of the gathering may be decéermined by tradition, as well as'known
availability and accessibility of the natural preduct; & ritual search may also
be involved. : ' '

196. The persons who are to engage in the gathering may be subjéct to specific
religious laws regarding thelr behaviour immediately before, and may have to undergo
preparatory rituals. The presence of others is often controlled because of beliefé.
that the substance itself may be affected by the proximity, behaviour or condition
of all persons. Those who are to gather the substance are often required to achieve
a proper state of mind or purity through self-discipline and sexual abstinence

prior to entering the physical presence of the natural product to be gathered ar
establlshmng phySlGal contact with it.

197 The ceremonies maj also require preparatory rituals, purification rites or
stagc of preparation. :. Both active participants and observers may need to be
Peadled Hatural substances may need to be gathered. - Those who are unprepared =
or whose behaviour or:-condition may alter the ceremony are often not permitted to
attend. The proper: SplPltual atmosphere must be observed. Structures may need

to be built for the ceremony or its preparation. The ceremony itself may be

brief or it may extend through many days. The number of participants may range
from one individual to a large group. ' ’
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198, In - Australia:

".+. Places sacred to Aboriginals who still practice their traditional religion
may include particular natural features (pools, rocks, caves, stc.), arrangements
of stones, pdintitigs or engravings on rock ¢urfaces. The 1la tter are of geueral
3rchaeologlcc1 -and anthropological interest also. In the Morthern Territory and
more recently in the States, leglslatlon has been enacted to make it an offence
to interfere with sites such as Aboriginal paintings, burial and ceremonizl
grounds and to mﬂku 1 00551blu to set aside arecas whéere . QLorwglnal sites occur
‘and provide speciz al protECulvm measu as for these Q1tDa. The Federal Government
is providing funds for an accelerate d ‘program of surveya to 1dpnnllv 1bor1ﬂlnai
31tes ao that Drotectlve meESures Cnn “be Laken.

129. Hew Zealand, a few jol] (fortlzlcatlonc} sites on DubllC reservas and even on
prlvately ovned lgnd have been preserved: many more have becn, howevcr,rpulldozed
avay or otherwise desecrated. '

200, In the United States of ﬂmgricn'durin the DCPlOd of consultatlon, Aﬁny probl¢ms
encountered in 1nd1gunous "ellglOLS use of feder al 1ands were called to the attention
of the Task rorce.

201. Dialogue and the search for the settlement ‘of ‘séveral of tha, Droblemg 1dentllled
are undcr wqy mn each Droblbm aﬂd pollcy area wlth uhp ﬂlm of solv1n them,

202, Hanyiof these prOblemS'arL'in”litiﬁ;tion'or before the COngVDSS 2t present.
According to the official evaluation report transmitted by the Covernment 55/ as part
of the continuing evaluztion DPOCuss, some of these problem areas may be ex camined in
light of 'the pmllcy'comnlummnt to the ”cilﬁlOUm ireedonm of Hative ﬂm%rlcans. It is
important to note here that ccrtaln ﬂroolbms PObth rrom adverse pollcles af the
distant past and may defy pcsolutlon Ptzcul rly xhevu irrevocable pby31cal ch;nge

’

has rendered tne suogect lﬂnﬁs 1nacca531ble.

203, Thelreport also states tHat several specific Droolbms have been resolved by
mutual agreement between thé affected agency and, indlen tribe or Naulve group;
saveral gereral problems affecting more than cne tribe or Hative Q'r'oup have. been the
Ubjuﬂt Of pollcv determlnmtlonq within an aganc".

204. Tbe CD@O Hot Springs: figure promihéﬁtly'in the Indian religious history of this
area as a sacred placa for w,pim;‘r,m.l and physical renewal and curing., . -

205, The Department of Navy hcqulrea the Coso Hot Springs and surroundln lands
following the Sedond World tlar, whereupon the China Lake Haval’ Ueapons Centgr wau
established. :Becaude of its usé as ammunitions storage site, CG”t?ln utCUPlty .
restrictions were placed on its public usz and access, 1nc1udlng ) D”thbltlon
against overnight and extended visits, bathing in the springs and tntry wluhout Qn
escort,

5/ See para. 139 above.

Eak s
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206. Following a year-long dialogue regarding national security needs and tribal
religious needs, the Department of Navy agreed to 1lift certain prohibitions on the
duration of visits and authorized activities to allow for the tribal religious use
of Coso Hot Springs.

207. The Department of the Navy has entered into an access agreement with the
Owens Valley Paiute and Shoshone Band of Indians, providing for the Indian religious
use of the medicinal muds and waters of the area. :

208. ‘In a’ Memorandum of Understanding, the parties agreed that: the week-end. and
other visits will not interfere with the Navy mission; the scheduled visits are
reserved exclusively for members of the Owens Valley Paiute-Shoshone Band of
Indians and/or the Kern Valley Indian Community, with other requests for visits
determined on 2 case by case basis; and medicine men who are visiting these tribes
are also covered by the agreement. The Prayer Site, Coso Hot Springs, the old
resort.of the same name and a designated overnight camping area constitute the
agreement area,

209. The agreement may be reviewed at the request of either party following the
submission of the President’s evaluation to the Congress. All parties agree to
scrupulously adhere to the Historic Preservation Act and to diligently pursue a
preservation and management plan for the Coso Hot Springs Wational Register of
Historic Places site. The tribal people agree that the springs and pond must not
be permanently disturbed, and that they assume all risks associated with the hot
springs area. TFinally, the Navy will provide an escori whio, upen request during
any ceremony, shall withdraw to a discrete distance and shall not intrude on
traditional rites.

210. Allocation of Buffalo on Federal Lands - The problem of the lack of access

to buffalo on federal lands was prominently mentioned throughout the consultation
period by traditional Indian people whose religions are based on or involve the
American biscn. These Indian tribes and people utilize every part of the buffalo,
although the significance and need for a particular part of the animal varies from
tribe to tribe and religion to religion. Certain Indian religions need buffalo
meat for ceremonial feasts, while some ceremonies require the presence of a live
buffalo among the participants. In other religions, certain ceremonies cammot begin
until the participants have eaten buffalo tongue, and some cannot continue unless

a buffalo skull is available. Tribal religious elders also spoke of the "spiritual
sickness™ which occurs when their people are unable to see and live near buffalo.

211. It is reported that under federal conservation programmes, the American bison
has made so spectacuiar a recovery from its previously diminished state that the
herds on Natiohal Wildlife'ﬁefuge lands are thinned periodically and the excess
buffalo sold under the lottery system. The Fish and ¥ildlife Service, in response
to the Indian religious need, is developing a policy by which at the fall round-up
each year a percentage of the excess buffalo will be made available for Indian
religious purposes.

212. This allocation policy, including provisions for methods of taking, will be
developed and implemented in continuing consultation with Indian traditional
religious leaders.
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215. The California Desert Conservation Plan (CDCP) established by the Federal Land
Policy and Managemsnt Act is designed to protect the California Desert environment -
including lands in Arizeona and Hevada - and its cultural, archaeologzical and
historical resources and sites.

214. In 1mplemenu1ng this Plan, the Desert Pilanning 3taTf of the Dureau of Land
Management (BLM) has initiated an inventory of Mative American areas of concern.
Their findings indicate that more than 20 tribes and Indian froups have sacred
sites located in the CDCP area. In ascertaining the locations and significance

of these sites, the Staff ethnologist has worked closely with tribal elders,
religious leaders and couneils, In many instances, sites of significance were
revealed only after the Indians wers informed of- the protectionist intent of the
project and assured that no site-specific public disclosure would be made., Under
BLM starlf policy, only those areas previously knawn- to t%e public can be identified
publicly. These. include Pilot Knob, Intaglio, Coachilla Valley, Saline Valley and
Panamint Mountains, which are village sites and burlal groundu presently threatened
by urban encroachment. Other protected areas include those used for the gathering
of plants and herbs used for nutritional, spirituzl and medicinal puirposes.

215, After an evaluation of the multidisciplinary study, the BLM hopes to develop
an innovative approach to the management and protection of these designated areas,
involving arrangements for the affected tribes and BLY to share the rasponsibility
in achieving their mutual. gozl of preserving these sacred areas. Actively seeking
the co-operation of Indian tribes in ascertaining what areas are of socio~cultural
and religious zignificance to them, and the BLit efforts to preserve and protect
those sites for Indian use, is without precedent,

216, The lifestyle and heritage of the Hative American aroups in the area demonstrates
a relationship with the desert of tremendous time and depth, and these lands and
resources are a, necessary part of an ongoing traditional lifestvle. This initial

step by the BLM towards identifying Native American values and concerns in the
California Desert will ensure their participation in the long-range management of

the area..

217. ri“‘he evaluation report 56/ calls it "an excellent example of a federal agency
uorklnp in close COﬂwUltaulOﬂ with American Indians to achleve a mytually desirable
goal.

218. It should be pointed out, however, that not all casas have been satisfactorily
solved in the United States of America or elsewhere. TFor ex :ample, in many cases
indigenous people in the United States have unsuccessfully demanded -~ often in
Court - .the return of several areas opr places sacred bo them and/or that public
auuhorltles and private individuals should be enjoined from actions that would
desecrate these areas and places. It is deemed useful to illustrate these cases
with a few words on the Black Hills, including Bear Butte, which are sacred to
both the Lakota, Sioux and Cheyenne nations. 57/

56/ Ses para. 139 ahove.

27/ Paper issued by the Grand Council of the Mimag Nation on 21 May 1982,
which was submitted to the Special Rapporteur for the purposes of the present study.

3
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(a) Congress confiscated the Black Hills, including Bear Butte, in 1877, but
federal laws barred the tribes from challenging the seizure at that time. Finally,
in 1946, Congress wade it possible for tribes to sue for money compensation for
stolen lands, but the Oglala Lakota maintained that freedom of religion cannoi be
sold and insisted on the return of the land itself. They susd forr ownership of
the Black Hills in 1980, hut United States courts ruled that Congress has power to
force them to accept money for the loss. of their religion - a dangerous precedent
subversive of all civil libertiesz, o

(b) Bear Butte is one of the ancient shrines in the Black Hills sacred to
both the Lakotz and Tsistsistas peoples. By tradition it is the place where these
peoples received their first instructions from the Creator, and as such remazins their
most powerful site for ceremonies and visions. As the Sacred Pipe and 3acred Arrows
are, in a sense, the cross of the Lakota and Tsistsistas peoples, Bear Buite has
always been their principal chureh and aitar.

{(¢) TFor several years, the South Dakota State Department of Game, Fish and
Parks has been building access roads and bridges into Bear Butte to encourage
tourism. Lakota and Taistsistas religious leaders have decried these intrusions
as desecrations of Bear Buttefs patural landscape, and as an invitation for oufsidera
to intrude upon and interrupt religious activities. '

(d)} In April 19062, the State announced a one-month closure of Bear Butte to
permit extensive new road and parking-lot constructions. The State alsc advised
Lakota and Tsistsistas religious leaders that they would, in the future, only be
allowed to use Pear Butte for five days at a time, and only when permitted in
writing by State officisls.

(e) 1In response to this, on 21 iay 1982 seven traditional religicus leaders
of’ the Lakota, Sioux and Tsistsistas Hations filed suit in the federal district
court at Rapid City, South Dakota, challenging State officials' efforts to limit
ceremonial use of Bear Butte and to build roads and parking-lots in ceremonial
areas, and challenging the State’s acticns as violations of freedom of religion
under the First Amendment, the American Indian Religious Freedom Act of 1978, and
the International Covenants on Human Rights signed by President Carter in 1977.

(f) Joined in %the complaint are the Xeeper of the Sacred Pipe, the Oglala
Lakota traditional head chisf, and three Arrow Priests of the Tsistsistas. Hoodonnistz
or Sacred Arrow Ceremony.

(g) The suit asks that State officials be ordered to remove tourist facilities
from Bear Butte, and not Lo interfere in any way with the natural features of the
area, or with its religious use by Lakota and Tsistsistas peoples. It . also asks
for $1 million in damages for violations of the two peoples! civil rights under
federal law, '

(h) On Friday, 18 Juns, the Judze ordered South Dakota authorities to stop all
road constructions till the trial is over. The trial will start in August 1982, jﬁ/

219. In a presentation dated 17 June 1982 transmitted to the Special Rapporteur,
the Hational Aboriginal Conference of Australia reported that: 59/

58/ Paper by the Svensk -~ Indiansi Férbundet of Stockholm, as submitted Lo the

Special Rapporteur in conneckion with the present study.

al
59/ Paper by the Mational Aboriginal Conference approved by Executive Resolution

dated 17 June 1962 and submitted to the Special Rapporteur for the purposes of the
present study.
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{a) 1In fustralia, domestic legislations have vested powers of control of
cultural heritage in State. and Territory Ministers, thereby removing the right- to’
cultural heritage from traditional custodians. The only ferm of input provided
for is in the form of participation in Advisory Committees which, as the name
indicates, act only in an adVISOPY capacity. Provision for compulsory Aborlglnal
membership in even those Adv1sory Commlttees is elther not nade at all or
pguarantees only a mlnorlty reoresentatlon.

{b) Seven of the States or Terrltory lEﬂmslatlons are framed as Rellcs _
Preservation Acts, of which only one has 1ncoroorated the question of Aborlglnal
heritage as the primary factor for legislation. The fustralian Capital Territory
has no legislation specifically dealing with Aboriginal cultural heritage and is
therefore considered as negligent in this regard by its Aboriginal constituents..

(¢) Federal legislatlon has failed to acknowledge Aboriginal inherent rights
by virtue of the enaciment of the Australian Herltage Commission Act 1975 by not
referring expllcltly to fAboriginal cultural herltage and containing what are
considered to be 1nadequate provisions,

(d)} - The National Aboriginal Conference has charged that the various heritage.
legislations deny rights of heritage, cultural continuity and freedom of cultural
expression., It has also charged that the Australian Government itself is in
contravention of the Internatlonal Conventlon Concernlng the Protectlon of the
World Culture and Natural Herltage.

{e) Some inadequacies present in State legislations ha#e been highlighted
as follows:

(i) The Queensland Aboriginal Relics Preservation Act 1967 does not allow
for declaration and thereby protection of unmodified sites of
smgnlflcance to Aboriginal people. There is documented. evidence of
‘sites b91ng destroyed as a result of inadequate leglslatlon and
incompetent admlnxstratlon.

(ii) When the Noonkanbah situation arose, the Uestern Australia . .
‘AbOPlFlnal Herltaﬂe fct (1972-1S80) was amended, thereby “lVlng the
Minister, additional powers to overrlde_ﬂborlﬂlnal claims for
protection of sites. To.quote: ' ' ' '

Mihere any person is aggrieved by the declaration of an
Aboriginal site as a protected area he may make
representations in writing to the Minister setfing out the
grounds upon which he is aggrieved and the Minister may, if
he 1s satisfied that the complainant has shown resasonable
cause why his interest in the matter should be taken into
consideration, direct the Trustees to consider the-
representations and report to him on them, and if upon
considering the representations, the report of the Trustees,
and any further information that the Minister may require the
complainant or the Trustees to provide, it appears to the
Minister that it is in the general interest of the community
to do so, he may recommend to the Governor that the declaration
of the protected area be varied or revoked.”
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(e} Access to, and care and protection of, traditional burial apeas. - -
Problems and difficulties ‘ o R : R I

220, Tnformatlon avallable on penal n ov151ons of runeral anpllcatlon deals mainly.
with’ 1nterference u1th burlal places and hunan remains, by (a) 1nfl1ct1ng any
indignity on a human corpue or human remalno, 60/ (b) desecrating, insulting or
concezling a human corpse oy human remains, 61/ (c) committing trespass in any
place of burial, or .places set apart for Lhe performance of funzral rites or as a
dep051topy for the remains of the dead, 02/ and {d) vzolatlﬁp or vilifying a place -
ultere a human corp&e or humar remains are burled. 03/ :

221. In i elatlon to the provxslonm of article 207 paaﬁﬂraph 2, of thb Penal LCode
of Costa Rica, 28 referred to in sections ii and iv, the Government states that
these prov131ons have not proved effective in respect of the "huagquoiros™ - the
name given in Costa Rica to e.humers of Aindigenous cemetries. The national.
legislature has accoralng1y ordered, in the Indigenous Act of 20 December 1977,
the prohibition on an administrative basis of &his type of excavation, haV1n€
regard wmore to damage to the archaeological heritage than to a "“desire to excavate
tombs', Consequcncly, no real punitive legislation may be considered to exist on
this p01nt '

222, These Few avallable dauu,‘houever' point indirectly to some of the prablem¢i.
caused by the lack of respect for indigenous burial places and cemetries, as well
as to the continued use of some burial places and to the survival of indigenous
burial customs and ceremonies.

223. As most other religions, traditional indigenous religions have devised standards
for the care and treatment of huhan remains, burial sites and cemetries..

224, Thus, on the one hand, their customary law, deeply grounded in. 1ndlgenoua
religious beliefs, has genérally included standards of conduct for the treatment

of the dead and for their burial as well as for the care. of cemetrleuwor burial

sites encountered and huwman remains uncovered, as well as for the care and treatment
of the bodies of their ancestors. These laws may, for e: ample, recuire_ the ‘
performance of certain LVpeu of rituals as well as dctcrnlne the bur 1al 51te, specify
vho may visit the site op prescribe the proper |1spoqxtlon of burial offerings.

Most indigenous religious beliefs dictate that burial sites once established are

not to be disturbed or displaced, except by natural phénomsana.

60/ As for exarnple in Burma (5.297), tlalaysia (3.297) and Pakistan (S5.297).
81/ is for erample in Costa Rica (Art. 207 (2)).
62/ s for example in Burma (8.297), Malaysia (S.297) and Pakistan (8.297).
63/ As for exampie in.Cbsta Rica (Art. 207 (1)).
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225. On the other hand, the prevalent viev in the over-all society in which
indigenous populations find themselves living today is that ancient burials and
human remains, which are almost invariably indigenous human remains, are public
property and artefacts of study and display and may even become an lnvestnent
particularly upon acquisition by private individuals or owners, :

226. It is readily understandable that this viev is not shared by those indigenous
people whose ancestors and near relatives are so considered and that thls view
would conflict with indigenous customar y law. - :

227. Access to burial sites on public land is necessary for practitioners of those
indigenous religions which recguire the performance of ceremonies at those burial
sites and to continue the use of the site as burial ground. The rules governing
this access to land of religious significance have been discussed above 64/ as
well as those governwnw religious ceremonies and rites. 65/

228. The dlsturbance of indigenous burial sites on public lands may be deliberate -
as in cases of acts executed as development activities under authorized
archaeological and educational use of ‘the gite, as well as through unauthorized

or illegal use of the site, pillage and vandalism, or as a result of the construction
of roads, dams or other projects. Inadvertent displacements usually occur wvhen
public authorities proceed with works in the absence of adequate site surveys and
umuhout consultlnb the indigenous peoole concerned,

229. Host Echbth pPOtGCulOH is contained or to be provided for, therefore in
administrative operating regulations and pollcles.

230. As has been dlsouused o/ the Government of fustralia has stated that in the
Horthern Territory and in sone States, legislation has been enacted inter alia to
make it an offence to interfere with Aboriginal burial grounds as well as to make
it possible to set aside areas vhere Aboriginal sites occur and provide special
protective measures for these sites. The Federal Government is providing funds
for an accelerated programme of surveys to identify Aboriginal sites so thaL
protective measures can be taken.,

231. In Hew Zealand a large number of Maori burial grounds are no longer under
Haori ownership. Maori burial grounds and sacred places have usually been taken:
over when the land they were on was sold or lost and no special measures have
been lntroduced to protecc them.

64/ See paras. 175-182 and 189-191,
65/ .See paras. 123-125,
66/ ‘See'baras.'l67 and 198 above.
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232, The Government has stated that in the vast majority of cases this is simply
due to the faet that the Maori owners did not trouble to have them reserved when
they sold the ‘land. It-musgt be remembered that there are countless numbers of
Maori hurial grounds scattered throughoui the country, many of which are very
small and large nunbers are unknown to the present-day HMaori.

233 In the same country, in order to preserve ancestral burying grounds - and
to provide for new grounds in Maori land, since Maoris prefer to be buried in
such land - the Maori Affairs Act provides that ilaori burial grounds should be
set apart and reserved, and vested in trustees, by the Haori Land Court.

234, In vrecent vears there has been a strong move towards the preservation of
sites which are of historical or other special significance to the Maori peopIE'
and leﬂlslatlon now being considered by Parliament would extend the power of the
Maori Land Court to declare such places to be Maori reservatlons, even uhen
situated. on Cwown land or prlvatelv owned land. .

235, In the. Unlteq States, although the Ant1qu1tles Act of 1906 protects and

.. preserves the cultural property of the country, these laws are said-te "carry

only minor penalties" and to 'have been successfully challenged in litigation™.
Tt is added. that "severs limitations" have been "placed on their enforcement®.

236. Also in the United States, it is the policy of the Interagency Archaeological
Services to require field officers to consult with relatives or tribal governments,
in those cases where remains can be identified. A similar policy is sald to be
now enforced by scme Army Corps of Engineers offices, the Bureasu of Land
Management and the Tennessee Valley Authordity.

237. In actdrdance with draft procedures for processing and evaluating permit
applications, before an application for research excavation on Bureau of Land
Management (BLHM) administered land can be evaluated an Environmental Analysis
Record (EAR) must be conducted in order to ascertain the effect of the action
on all values and resources in the area of work, Included in the analysis is
a consideration of socio~cultural impacts on "Native American religious values'.

230, In addition to providing Native American input during the EAR process, the
Board of Land Management (BLM) is encouraging Antiquity Act permit applicanis to
consult with local Mative American religious/tribal/group leaders prior o
submittal of an application for archaeological research. In this way, Hative
American concerns can be identified early in the process of determining whether
to grant an application.

239, Included in the BLM draft Antiguity Permit procedures is a stipulation
concerning human burials which would be attached to any permit issued for
archaeological investigations on BlLM-administered land. If human burials are
encountered during excavation, all work must stop in the immediate area and the
responsible BLM officer must be notified. Appropriate parties must be contacted
and consulted, including local Hative Americans, the State Historice Preservation
Officer, and the county coroner. Recommendations as to how best to proceed
would be based on this consultation process.
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5. Availability, possession, care and protection of sacred objects

(2) Introductory remarks

240. Available information on penal provisions of general application concerning
sacred objects deals with the punishment of deliberate acts of destroying,
damaging or defiling any object held sacred by any class of persons with the
intention of insulting their religion or with the knowledge that their religion
will thereby be insulted. 67/

241 . Apart from these acts of deliberate desecration or destruction of sacred
objects, problems arise for indigenous populations in this connection, however,
in ensuring continued access or a continuing availability of some sacred objects
and in the preservation and proteciion of the sacred character of certain objects
wvhen crossing borders, or when these objects are in the possegsion of public or
private mugeums., In this latter case also, access to these objects and their
availlability and ultimate return to indigenous communities can pose problems

when this availability and/or this return are/is desired.

242, This section will be organized as follows: description, availability,
preservaition, nrotection; vprotection and preservation of the sacred character
of objects when cressing borders; protection and preservation of the sacred
character of objects in museums and the pessibility of returning sacred objects
to the indigenous communities concerned,

{b) Description, availability, preservation and protection of sacred objects

243. As has been said above é@/ traditional indigenous religions are based on the
natural environment. For their religious observances, practitioners rely on
natural substances which are considered sacred and funcamental to their religious
and ceremonial life,

244. Many sacred objects exist and the proper care, treatment and disposition of
each object is provided for in the indigenous customary laws which contain
elaborate concents of ownership, property and custody in this regard.

245. Of'ten what in indigenous customary law would be the equivalent of legal
ownership is reserved in the community or group as a whole and the individual
"owner" or keesper has only what resembles physical custody. This is particularly
clear in the case of those sacred objects used in ceremonies in which the
community or group as =z vhole participates. It would also be clear regarding
those sacred cbjects used as an integral componsnt of ceremonial cycles.,

246. Sacred objecis and their proper care and treatment vary with the community

or group. Classification of sacred objects by type is, consequently, best done

according to the particular distinctions made by each community o group, a task
that would clearly fall outside of the present study.

§1] ‘As for example in Burma (5.295), Malaysia (S.295) and Pakistan (5.295).
63/ 3See paras.l72-174, 182-185 and 192 above.
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247, It is deemed useful, however, to say in very general tferms that sacred
objects would include natural ereaturss suc n o&s Jwgh? mnlnala, Dlﬂnus or parts
thereof, as wszll as special or distinctly shaped rocks and diverse minerals.
According to religious customary law, they Aay be consumed, burlmd held, worn,
carried, observed o mercly present and apre ommon&y ugad fopr such - purposes as
heallbﬁ, purification or visicns.

245. Also .used arg objects made by man from natural materials. 3Such objecis
vould usually include inter alia drums, masks, nrayer [feathers, pipes, totems
or carafully prepared medicine bundles or other wrapped bundles or sculpted or
angraved objects or ceremonial zititire. They zre either used, vorn or merely
present .

49. The care cf the sacred object may invelve, for example, a simple ritual
before or after its usa, periodic offerings (=.3. of tobacco, cedar or indigenous
incense {iike copall). 1nbr1c-¢_ provisions may exist for those actions that are
either allowed or forbidden in the physical presence of the object.

250. In most cases, the separation ol thsse objects from the community or group
was never envisazgad. The consequences to the community or groun of the absence
or mistreatment of 2 particular objsceh ”e such thait the free axercise of the

&
indigenous religion may be meverely rastr fpd

251. In recent timas rany animale, pleats and minerals have become increasingly
scarca for use in traditicnal indipgenous religions. Hon-indigenous settlement
of countries as wWell as the _’quOdlCu101 into them of non-indigenous plant or
animal speciss hos led 40 2 great reduction of the naturzl animal and plant
3pecies, inciuding some with trwa%»nonﬁi religious significance. Largs
construction projects greatly affles i wildlife habitats, render inaccessible ﬂ~nv
deposits of mineral subsitanczs and have come to accentuate these trends, to the
detriment of traditional indigenous practilioners.

252, Ever since early contacht between natives and nevcomers™ and as a result of
war or Government actlcon, maany indigenous communities have been removed to areas
away from their ancestrsl hamelands, often far {rom thelr traditional fishing,
hunting and gathering gsrounds.

25%, Neither the passage of tim:z nor the distances separating these communities

from these places have, howevar, diminisned the need of many ilndizenous religious
13 Hi 7

practitioners and leaders to return poeriodically to thelr ancestral homelands.

254, Puarther, Lot all indigenous traditional religions and geographical situations
would allow the use of comparable materials instead; in fact, mest do not. Thus,
despite the greav difficulty inveolwved in these journeys, many indigenous
traditional relxglJus leaders and peectifioners continue to travel to their

ancestral areas to gathar materials necessary for religious purposes.

255. Onee tha journey is made, however, some ave unable to gathar the needed
materials because of regulatory provisiens, administrativs procedures or other
actions of the public authoritiss or of private individuals.

almost an impossibility for theose indigenous practiticners who are precluded

from gaining access to the relevant areas or fronm gathering, possessing,
preserving and protecting the necescary matorials.

256. The continuad practice of thelir deeply neld religious beliefs thus becomes
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257. Conservation laws have been promulgated in many countries in efforts to
preserve the natural species of the different areas. Often, however, these
restrictive provisions have not been strictly observed or have been challenged in
court, with varying results, thus weakening their impact. Furthermore, indigenous
religious use of these species has not always been taken into account in these laws,
The effects of these statutes, that were passed to take account of situations or to.,
correct abuses which were not brought aboul by indigenous groups, have ended up '
limiting the specific use of these species through provisions that often belatedly
call for a non-dangerous diminution of their numbers. In general these laws have,
conseguently, not remedied the problems encountered by indigenous groups in
obta;ning these specles for their traditionzl religious use, or done 30 in a very
limited way.

258, In the United States of Awmerica, for instance, there is = Bald Eagle
Protection Act to which objections have been raised. The relevant procedures
are now being revised by the Fish and Wildiife Service, in consultaticn with
indigenous religious and tribal leaders. Some groups need a certain number of
squirrels (e.g. the Nuscogee traditional practitioners) or of deer (e.g. the
¥ikapoo traditional practitioners) for ceremonial feasts throughout the year.
It is now recognized that State regulations developed prior to the enactment

of the American Indian Religious Freedom Act may not have taken these unique
needs into account at the time of promulgation and that they may not meet these
expressed needs at present..

259. Although fee waivers and use permits may be obtained under present statutory
and regulatory provisions for purposes of gathering of animals, plants and mineral
substances, information on these provisions is not widely known among indigenous
psople and efforts are being made and planned to disseminate infermation on the
exigtence of these favourable provisions.

260. The use of certain products which are considered to be "controlled substances”
poses particular problems. It must be zaid from the cutset that use by fraditional
religious practitioners of these substances is completely different from the
applications of the same substances by other people. This clear distinetion
notwithstanding, the use of these substances had been banned systematically for

all users, rsgardless of the religious or other nature of this use. It is oniy

in recent years that these strict and universal prohibitions have begun to be

1ifted in recognition of the importance of these substances for indigenous religious
traditional practitioners. This is the case of, among others, peyote,
hallucinogenic mushrooms and other plants in many countries.

261. In the United States of America the use of peyote is allowed under the
statutory authority of the Administrator of the Drug Enforcement Administration,
but the distribution system seems to be unduly complicated in certain States of
the Union. In Texas, for instance, it seems that although only American Indians
are permitted to use peyote for religious purposes, only non-Indians are; the
authorized distributors. Further, the forms used for processing the applications
are ill-suited to the needs of many of those who use peyote in religious
ceremonies. It has been suggested that allowing traditional Indians to harvest
peyote on federal lands in the South West and allowing the importation of peyote
from Mexico for HNative religious use may perhaps administratively reliesve
increasing difficulties in obtaining peyote for religlous use.
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{(c) Protection and preservation of the sacred character of objects when
crossing horders ‘ '

252, then the boundaries of the present countries were drawn up, they ran through
the territories of many indigenous nations, communities or groups. Much of the
previous indigenous trade was curtailed, thus affecting inter alia the free flou
of manhy “itens used sole iy For religious purposes znd the steady trade in items
purely for religiouz use, including medicinal and sacred herbs from each area,
sometimes situated at enormous distances From each otheér. With the existence

of theboundaries, border crossings were restricted, the borders wvere surveyed
and custons uEPV’CF facilities were established. As a result, sacred objects

are somgtimes searched, resulting in the impairment of their spiritual qualitiss.
Misunderstandings about dutiszs on the part of the indigenous people, together
with the lack of knowledge about indigenous reiligious practices on the part of
the border officials, have often led to confiscations of sacred objects, rlants,
feathers and animal parts, or even te the, In general, unintentionzal desecration
of other sacred obijects.

263. In this connection, tha Government of the United States has transmitted
information to the &ffect that on 15 September 1578 the United States .Commissioner
of Customs issued a pelicy statement entitied "Policy fo Protect and Preserve
fmerican Indian Religicus Frzedom™ in which the Commissicner instructed Customs
officials "to institute measures to assure senaitive treatment in the course of
Customs examinations of the articley used by fmerican Indians in the exercise

of fneir religious and cultural beliefs.?

264, Before the approval of the American Indian Religious Freedom Act, the
Commissioner of Customs sstablished z Committee on Indian Affairs composed of
district directors from zzch of the geographic areas where horder problems were
knowm to exist. This COFULELWM has heia several regleonal meetings with

Native Americans to discuss ecific problemz so that they might be resolved a2t
tha local level. The Comﬂun1053104 links established through these meetings

have resblted in 2 continuing dialogue to bring specific problems to the attention
of appropriate afficials. : o

265. The Customs Service Indian Affairs Committee has met with tribal representatives
in various parts of the country, in an effort to determine specific problem areas
vhere, perhaps due to a lack of knowledge or unawareness of lative Ameriecan

beliefs or customs, Customs c¢fficers may be handling sacred objects in an

insensitive manner. AL one of these meeu11gs a representative of the

) £ in connection with the importation

from Mexico of sacrad mas ks ~nd cther paraphernalia, which could bz mistaken

for commercial importations and thus handled in 2 manner which would not be

proper for sacred objecis.

266. In order to assist Customs officers in identifying the sacred Yagui objects, the
Tribe permitted Custems to photograph the sacred objects znd the ceresmonies in whieh
fhey were used. The photeographs were then reviewad by tribal elders and sslected
anes vere assembled inte a2 bookleh with explanatory material, This booklet will be
distributed te Customs officars at the appropriate poris of entry to assist them in
identifying the secred.objects, so that they might be treated by Customs officers
with due respeact and sensitivity.

267. An additional problem in this area of border crossings of sacred objects is
the theft or illicit acquisition of indigencus sacred objects resulting in or
undertaxen for the purposes of selling them zbroad. As is known, many sacred
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objects are ovmed by an indigenous communlu; or group, with physical custody of
the objacts baln transferred to members of the community or group, who are chogen
in 2 specified manner for successive custody in accordance with the traditional
beliefs. Actions by the community, group or custodian to recover the sacred -
objects should be entertained in a way that makes the established procedures
easily and readily accessible to thessz communitizs, groups or.individuals. upon

the production of evidence of their right. to recover the objects in guestion.

(¢} Protection and preservation of the sacred character of objects in museums.
The possibility of returning sacred objects to the indigenous. communities
concerned

253, In order to have a better undﬁvutandwnr of the problems experienced by
indigenous people in the use and possession of sacred objects which are controlled
by public and private museums, the relevant situations should be examined in the
context of the means and methods used to acquire them and of related laws and
regulations.

269. In the past some sacred obje cts iePt thelr original owners durlng mliltary
confrontations and were included in the spoils of war and eventually came under
museum control.

270 Also in the past, sacred ObjECLS were lozt to indigenous owners or custodmans
as a result of less violent but equally. effective pressures ener01sed-by
n1551onar1es, corrupt officials or employees or commercizl or other agents.

271. Museum records often show that sacred objecis vere bought {rom the original
indigenous owner or custodian. In many instances, however, . the chain of title
does. not lead o those original owners or custodians nor to any voluntary and
lezally valld act on their part dispasing of these @bjacts in any way.

272. Fost sacred objects “ﬁr@ atﬂlbﬂ from their orlvlna1 indigenous owners or
custodians. In many Ouhe” cages acrad rellblouw objects were sold or otherw;se
disposed of by indigenous people wba did not have ownership of or title to the
sacred objects involvad.

27%. Many sacred objects were . taken from indigenous graves located on indigenous
or publie lands and donated to museums.

274. In many parts of the world it is today common for 'pot hunters" or ‘'huaqueros"
to enter indigenous and public lands for the purpose of illegally expropriating
sacred objects. As a result, trafficking in, and the export of, such property
flourlsh with some of these sacred objecis everitually entering into the possession
of museuns.
275. It would seem probable, however, that under most systems the vast majority of
items in museums ara not of currenc 31gn1flcance 1n the practice of the indigenous
rellrzon.

276. Dbjecté of religzious significance to be found now in muzeums may vary widely
but will most probably include: (a) Sacred obijects which were meant to serve a
continuing religious function (for example, objects the presence of which gerves
as a guard or protection for land); (b) Sacred objects which have suffered a
disturbance in their proper disposition according to indigenous customary law
{(for example, certain offerings, which are properly supposed Lo be allowed to
disintegrate naturally); (ec) Szcred objects which under indigenous customary law
ruies were not to be transferred cutside the family, groun or community (e.g.,
ceremonial atbire, sacred rocks or bundles).
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277. Many of the problems arising [rom museum possession of indigenous sacred
cbjects would be definitively solved, as far as the communities and/or religious
zroups and leaders are concerned, by the return of these objects to then.

278. As an interim measure whnile museum control continues, or as an alternative
solution in some cases, these problems would be overcome by bringing the manner
of displaying, handling, treating or caring for these-objects into line with
traditional custeomary law rules on those matters.

279. Thus, while many of the religilous communities and/or religidus -groups and
leaders wish to obtain and are working toward the return to them of the sacred
objects now under museum control, others may wish only to find and establish ways
to work with the museums concerned to obtain proper treatment and care of the
pertinent objects and make sure that no desecration of these objects will result
from their continued control by those museums.

280. Bach case nresented by practitioners of indigenous religions seeking proper
treatment or return of sacred objects must be considered with proper understanding
and circumspection, since the problem posed by the presence of indigenous sacred
objects in museums will be resolved only through careful determinations of what
constitutes essential fairness in these conflicts between culturally distinet
systens.

281. In the United States of America, as part of the activities connected wiith the
enactment of the Ameprican Indian Religious Freedom Act and the esvaluation of action
under it carried ocut during the year following its enactment, very important
measures seam to have been taken, as reported in the evaluation report. 69/

202. According to this report, the Task Force has developed legislative
recommendations concerning theft or other unauthorized removal from indigenous
lands of cobjects of current religious significance to occupants of those lands;

the export of important items of the indigenous patrimony, sacred and other; the
interstate transport or receipt of stolen indigenous religious items; and the
appropriation, theft, sale and possession of sacred objects belonging to indigenous
people not presently protected. Those recommendations are currently being revieved
within the Administration.

283. The Administration has recormended enaciment of proposals entitled,
"archaeological Resources Protaction fct of '1979", with the amendments offered
in the fdministration’s reports on these bills,

234. The museums of the Departments of the Army, Havy and Air Force are presently
reviewing their holdings for any object that may be of religious significance to
practitioners of Native American traditional religions. Should any such objects
be identified, the appropriate Hative religious leaders will be notified and
invited to discuss its return, long-term loan and/or care and handling.

285. The Institute of Museum Services of the Department of Health, Education and
Welfare (IMS-DHEW), which funds private museums and institutions, has suggested
that a survey be conducted to determine the extent of museum holdings nationwide
that would be claimed by Wative American religious leaders. IMS proposes that the

69/ See para.13% above.
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assessment should'be conducted in light of thé_following igsues: legality.of
claim to specific artefacts: method of resgolving conflicting eilaims: and the
conseguences of ‘establishing a precedent of returning a part of museum collections
“to 'the-original cwners. ) : o ) : ' S

286. &n example of federal/tribai/institutional co~operation on the removal and
disposition of tribal heritage material can be found in the Ozette Archaeological
Project.  Wnen an important archaeclogical .site was discoveéred 6n the Makah Indian
Reservation an.thé Washington coast, the:Makah people were divided on the issue of
permitting excavation. - Tribal membeps were eager -fo learn more about their tribal
history but feared the religious implications of -the disturbance of this ansient
site.

237..'The Makah Tribal Council and Hashington .State University ‘professors worked
gut an agresment to ensure that the sanctity of the site would be nrotected, that
the participation of the Tribe in-decisions régarding the project would be
guarantead and that the artefacts and other materials would remain in the
possession of the Tribe. . : : ‘ L o

288. To honour. the agreement’s final provision, the Tribe and University worked
together to solicit funds for a ma jor musSeum on the Makalh Reservation. - The
museum building was funded by. the Environmental Protection: Agency.  The Hational
.Endowment for the Arts-and the Crown Zellerbach Foundation coniributed funds for
the displays, and the Hational Endowment for the Humanities funded a language
programme which is run through the museum.

289.-The project was conducted with respeect For the Makah traditional beliefs
and, needs, to. the benefit of all participants. The-Makah Museum, which opened
on 2 June 1979, provides housing for the artefacts and jobs: for the people.
The Makah people have. learned more about their past from this unique site and
have the tangible evidence of their rich heritage. ‘ ' '

290, ..The Nétional_ﬂbéﬁiginal'Conference bf ﬁusﬁﬁalia has stated that: 70/ ..

Min South Australia there has been a call by traditional custodians of
sacred material, now loecated in the Strehlow Collection in Adelaide, to.
[be returned, to the rightful custodians. A challenge is being prepared
and :will suggest that there has been a dereliction of duty-and that

- despite powers, within the legislation, Aboriginal inheritance rights

- are being denied.m o

The 1974-Report of the Committes of Inquiry inﬁo the Nationai-Estate stated that:.

- "One area in which there is lack of agreement among the States concerns

.. the ownership, sale, extra-State transfer, and custody of portable objects =
t .. -.from sites. While one State permits.the sale of artefacts, it ‘s extremely -
' ,difficult for.any State.to control trafficking in relics. ~Uniformity is
urgently needed." (para.5.39) '

P ——
W B .‘ .

707 Préséntation_dated;iY June 1982, cited above. See para.218 and
foot~note 59 above. . S C S
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5, Protection of pléces znd objects of archaeclogical interest

291. Burial grounds and sacred land, places and objecis have usually been taken
over when the original indigenous land base was ercded away or gaken over outright
as 2 result of war or expanding settlement by non-indigenous populations. Lands,
places and objects have also been lost to indigenous popnulations through other
acts of divestment by land grabbers and object traffickers or through the -
‘machinations of corrupt public officials and employees as well as of commercial
and: other agents having an interest in such lands, places on objects. Until

- very recently no specizl measures had been introduced to protect those lands,
places or objects in any significant way. :

292, Some places and objects that have been identified as of general archaeclogical
or historical interest have been protected, but mostly in recent times and not
always in a way as to recognize the possible religious significance and importance
some of them might have for indigenous populations.

293, As a result, many objects have been taken from these sites and appropriated
as collection pieces, a portion of them ultimately reaching private or public
museums. - No guestion ever arose in the minds of the people so proceeding, that
some of these objects might be sacred to indigenous people or that handling these
objects and displaying them-in certain ways would offend the religious feelings

6f the indigenous traditional believers and desecrate many of those sacred objects.

294. They had no inkling of the fact that by proclaiming an area that is sacred

for indigenous paoples as an archaeologically interesting site, and proceeding in
certain given ways to restoration work and ultimately opening these areas to the
public,_they were desecrating them or making their desecration more likely. No
consultation has’ been conducted with the traditional and religious leaders of

the indigenous populations concerned either on the possible religious significance
of sites and objects or on how to avoid their desecration while s8till doing what
was indispensable for the preservation and even possible restoration, without
violating relevant indigenous customary law rules governing these iands and objects.

295. There is, unfortunately, an international market for archaeological pieces
and artefacts, and this has brought an increased number of looters to these sites
with the consequent ‘desecration of sacred places and objects as well as burizl
places and the corresponding loss to the scientifie world of important and
irreplaceable objects. The atfacks on all sites, whether striectly archaeological
or places and objects with artistic and archaeclogical value that are in current
use, have been mounting in areas where these abuses can be perpetrated without
appropriate protective or punitive action.

296, For these reasons, although the present study is not particularly concerned
with archaeological places or objects, it is deemed necessary to deal briefly with
some provisions on their protection as they are mentioned in some of the information
available in connection with the study, and would generally constitute an indirect
aspect of this question. ‘ ' Lo

297. In New Zealand, having regard to increased worldewide interest in archaeology
and archaeological objects, the Government is ai present preparing legislation to
protect Maori burial grounds from interference, particularly by unauthorized
persons seseking dgncient artefacts, Legislation is also being prepared to give a
greater measure of protection to archmeological sites of interest to the Maori
people, and to prevent any desecration of Maori ourial grounds.



