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IX. FUNDAMENTAL POLICY

£, Poliocy alternatives

1. Preliminopy remarks

1. In discussing the policy alternatives available to States with multiethnic
populations and in which indigenous populations live, it must be duly taken into
accounts, at the outset, that the cituation of the indigencus peoples in the
couniries coversd by this Study is too diverse to allow for o rigid or uniform
approach. The situation of indigencus communities which have long maintained
contact with the dominant society but are nevertheless concerned with the enjoyment
of self-determination, cammct sasily be compared with that of threatened
foregt-dwelling 1nu1ger0us groups in remote areas. The latter may only now be
coming into contact with non-~indigenous groups of population existing in the country
in which they live and wmay, ulerefore, be in need of special measures by the State
in oxder to profect them from the dangers of such contacts and even from possible
extinction.

2.  Policy measures must necessarily be based on e minutely detailed knowledge of
indigenous customs znd 1life-styles, as well as an upuerstandﬁag of the preferences
and aspirations of the 1md1n=nou aoples themgelves, in over-all uniform

theoretical approach zaryies uluh it the risk of over-:s simplifying the issues, and
failing to grasp the complexities of indigenous societies which, as all other
societies, are, themselves, in constant evolution.

3. In one very important sense, however, indigenous peoples throughout the world
do share a common expsrisrics. They have 21l suffered in the past the impesition
of, and sbuse from, dominant societies, which in dealing with ther have generally
shovm scant respect for their traditional cultuvres and life-styles, Indigenous
peoples, however, invariably have shown a firm determination to rssist attemnis =zt
forced assimilation within the dominant society. Disadventaged integration has
naturally alsc been rejected as a modified form of assimilation, regardless of the
officilal designation given to the policy adopted,

4. There are then several policy patterns which provide alternative ways of
dealing with problems of group relations in multiracial societies, It iz in the
context of one or more of these policies, often a combination of seversl of them,
that sction is taken in the dl leront Courtrles concerned for the prolection of

the indigenous populations. -

5. Understanding the DolchEM apmlwed by individual Governments poses saveral
problems: policies freguentiy change with the passing of tlne, different policies
are often appliszd to different groups by the seme administrations; at times,
administrators may apply the. same over-all. of f cial policy differently in their
respecltive jurisdiciilons. Under these cipcumstances, 11ttle is achieved by
applying labels to policies, as the sowe terms may mean differsnt things for
different people charged with imporiant zspecits 01 policy lmpiumenmuilon. These
terminologicel difficulties make 1t necessary to enelyse in detail the steps
actually taken fto arrive at a conclusion sboul a given situational policy,
regerdless of the label by which 1t is formelly designeted.
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5. The lack of adequate substantial informdtion on governmental measures taken .
did not permit a thorough enalysis to determine with some precision the type of
policy in effect with regard to indigenous peoples in different countries Tt is-
possible, however, to asset that wost couniries seem to have adopted soclal o
integration policies with assimilationist characterisiics in va rying degrees, It
is clear that in the recent past 211 had interventionist and protectionisi measures
in aperation and that, in conformity with over~all policies they were instituting
ppecial measures with the avowed purpose of improving living conditions of indigenous
paoples and their protection from different kinds of discrimination and its.
consequences, While the explict aim of these policies and measures was that of
affording important groups of indigenous peoples a real and effective opportunity to
participate fully ané dynamically in the life of the nation, it is, nevertheless,
also clear that some zaspscis of these interventionist and protectionisi measures
have been callous towards their ethnic identity and characterisiics which the

groups concerned are obviously bent on preserving, developlng further and .
transmitting to future generaiions, In addition, important international measures
have been taken to that end. The following paragraphs contain a brief reference

to some of these national and 1ptern1t10nﬁ7 ﬂeaaurcu.

7. In cons;devlwb policy options tow&rds indigendus nopulations, therefore, one
of the first principles to be affirmed is the sedepiance of their right to be and .
to be regarded.as ¢ifferent from the remainder of the population. This principle
has been enshrined in the Declaration on Race and Racial Prejudice, adopied by the
General Conference of UNESCO at 1tu twentleth sesaion in 19758. The Declaration .
recognizes that ' ' : : I

Article 1

"l. ALl human beings belong to a single species 2nd are descended from a
common stock, They ars born eqaal in dlgnltj and rights and all form an
1ntegra1 part of humanity. '

2 411 individuals and groups have the right tc be different, to consider
themselves as different and to be regarded z2& such. However, the diversity
af life styles and the xight to be different mey not, in any circumsiances,
serve as a prefext for racial prejudice; they may not justify either in law
or in fact any discriminatory praciice whatscever, nor provide a ground fox

the policy of apartheid, which ic the extreme form of racism, '

3. Tdentity of origin in.no way affects the fact that humen beings can and
may live differently, nor deces it preclude the existence of differences baged
on cultbral, environmental and historical diversity nor the rlght to maintain
cultural identity. l/

g/_ UMESCO, Declaration on Rece and Racial Prejudice, adopted by the
General Gonmerencc at its twentieth session, Paris, on 27 ﬂoveﬂber 1978 (Records-of
the General Conference, twentieth sessxon,'vol. I,Jp.Gl).
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8. On the other hand, the right %o be different is in no way incansistent with
the right to full partlclpat¢on in the development processes, on an equal footing
with other members of society, Special measures may be reguired however, to give
de facto sguality of opportunity in this regard, Without detriment. to the
dlfferentlatlng characteristics cherished by each group involved,

9. As noted by the participants in = Unifed Hations Seminsr on the Relations
between Peace, Human Rights and Development:

"The Seminar affirms that at the naitional Jevel individuals should be
engaged as agents as well as beneficiaries in the development Process. The
realization of equality of opportunity requires that special measures be
tndertaken to facilitate the participation of vulnerabie or disadvantaged
groups, including migrants, migrant workers and indigenous peoples'. 2/

10. VWithout such participation in both the plaming and implementation of
development progremmes, there are severe dangers. that development projects will
not only fail to satisfy the manifest needs of indigencus pecples, but may also be
initiated and developed at thelr expense, In thelr desire to develop utrateglo
mingral and hydro-electric resources in general for the benefit of the
non-indigenous populations, many Covermments have tended to disregard the
traditional land rights and cultures of native peoples who have heen considered
mmrﬁlnul to the na tlongl SCONOMY . :

11, In recent years the adverse effect of these larges-scale economic development
g

projects on indigenocus populations has reached acute proportions in many areas.
It has been stated that:

"In & world incrsasingly hungry for rav meterials and untapped natural
Tesources, 1nd1genous peoples who live mostly in remote zareas now find that
their lands are attracting the attention of powerful economic interesis. in
many cases the rational exploitation of such resources under the control of
the local population could provide the basis for major economic advance and
improvement of social conditions for the =ffected populations®. j/

12, In this regard the policies of intermational financial institutions, as well
as national Governments, have also proved cause for conceri. L% its :
thirty-fourth session, the Subcouwmission on Preveniion of Discrimination and
Protection of Minorities expressed the view that in some countries, even currently
so-called development projects funded by international funding agencies constituted
a threat $o the exigtence of indigenous population' In particular, the
responsibility and accountability of {these agencies were not adequately deflned
Furthermore they were not open to independent scrutiny. 4 r’

g/ ST/HR/SER. /10, Seminar on the Relations between Human Rights, Peace and
Development, United Nations Headquarters, NWew York, 3-14 August 1921, p.54.

E/ Statement of the Anti Slavery 5 ciety for the Protection of Iuman Rights
to the Sub-Commission on Prevention of Discriminetion and Protection of Minorities,
thirty-fourth session, 1981,

4/ BjOW.4/1512, p.45,
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13. It is clear that while appreciating ihe need for rational exploitation of
natural resources, development policies should reconcile the needs of indigenous
peoples with the reculrements of national sconomi¢ development, In the following
section some of the major theoretical policy alternatives whiich have bheen .
considered up to the present time will be discussed, as well as policy options
which are increasingly being advocated by experts gnd by the indigenous peoples
themselves, The laiter place more emphasis on the need for self-reliance,
self-management end elxuuetermlnatlon, and particularly on concepts of ethno
development in choosing ths model of development as it affects their owm
interests, within the formulation of general development plans and efforts.

2. Theoreiical aspects

14. The scurces available in comnection with the present study review several
possible thsoretical policy alternatives fox indigenoua'populgtions. These
alternatives lncludb inter alia: (a) Segregation, (b) ! ssmmllaﬁloa,

(c) Epueﬂraﬁwop, (&) Fusion (Piurelism), (£) Self-reliance, (g ) Sel f—man@gement
and (1) Bhno developmcgt, '

15, As regards se_¢_gabloﬁ it hes baen noted that this policy

"is based on the belief in the- superiority of the deominant culiure. and-
ains at keeping certain ethnic groups separate, unmixed and ranked in a
hisrerchical position, It is an unwanted separetion imposed by a dominant
group upon certain other ethuic groops in the society through its control of
economic wealth and governmental funciions. To this end, appropriate
‘community suthovities apply both formal and informal sanctions fo limit
contact and other social relstbions. . Segregation operates under a variety
of clrcumsiances and it would be useful to remember here that it has assumed
a multitude of forms; from "apartheid" through "casie sysiems", "reservations",
and "ghewtos", "Chinatowms", "Barrioz" and "Jim Crowism" to lesser forms, all
meaning separaticn and zonificaticn of some sort, although not necessarily
with complete physical cepareation. ' '

"ith such o rzcord, segregstion seems hardly a policy io recommend
itself for adoption in dealing with indigenous peoples, as the underlying
reasons for such a policy ore usvally the preservation of the "racial purity"
and ﬁh@ pocic~zconomic predominance of the culturally dominant group, the
Yetter to a‘pluwi the other groups _/ -

”ﬁever%aeTGﬂﬂ, it has sometimes been considered nscessary to enforce
gome form of separation for the more effective protection of primitive and
formerly isclated groups frow disease, drasiic changes in feod supply and in
customs, loessg of land end the discrganizing iupact of modern

civilization ...". &/

5/ Bpecial Study of Racial Discrimination in the Political, Heonomic,
Soeial and Cultural Spheres, (HnLuec Wztions publication, Sales Ho.7L.XIV.2.)
paras, 366-367 . :

G/ Ibid, para. 363,



E/CH.4/Sub. 2/1583/21/4ad.1
page

16. Indeed, there are inevitably ceses vhere a degree of segregation in the form of
o "buffer zone" is necessary in the short ferm to protect isolated forest-dwelling
groups, mountain populations or north-of-the-tree-line peoples from encroachments
and disease, Many other indigenous groups and peoples, who have long been
subjected to a degree of incorporstion within national society, have nevertheless.
maintained 2 cultural identity in the form of a separate language, a separate

form of internal orgenization and local government, and a system of communal land
rights different from that prevailing in the rest of national society. Their
concern has generally been to meintain this level of social and cultural identity
while perticipating in and benefiting from national development programmes on the
hasis of their own cultural patierns., To lose their ildentity altogether in the
process of integration would be too high a price o pay. There arsz yet other

cases vhere indigenous groups, while numerically constituting the mejority of their
netional population, have come to be the most deprived sector of society in

economic and social terms within present day conditions in the countries in which
they live. Their concern has generally been that their economic, social and
cultural conceptions, patterns and institutions should be adequately reflected.and
protected within multinational institubional frameworks and development policies as
a whole. Finally there ars also indigenous pecples with a high degrez of awareness
of their existence as socio-political entities, whether or not they celebrated
treaties in the past with a colonial power or an independent couniry, by which their
status of separate nationhood was recognized, which are now reiterating their Cemands
Tor political self-defermination in varying degrees.

17. Assimilation is said to be

"also fizmly hased on the idea of the superiority of the dominant culture,
and aims ah producing o homogeneous society by getting indigenous groups to
discard their culture in favour of thet of the dominant ons, It spells the
totel absorption of persons and groups into the dominant enltbure as the
esteblished pattern into which the others are to fit. There is & willingness
on the part of the dominant group to sccept members of the other groups, but
this is contingent -~ as 2 conditio sine gua non - vpon their accepting its
sulture,” 7/

18. Integration is described as

"a process by which diverse elements are combvined inte a uniiy while
retaining their hesic idensity. There is no insistence upon uniformity or
elimination of all differences, other than thoss differences of each component
part which would disturb or inhibit the totel unity.

"Integration, as differentisbed from assimilation, is a btwo-way process
which does not entail the diseppearance of indigenous institutions and
traditions. It implies consciously refraining from bringing pressure upon
infligenous groups to abandon their culiure. It can, nevertheless, hecome
a process of assimilation, although it is likely to continue as a consbanily
adapting process of integraticn, or result in fusion.

“Integrotion seeks (1) to eliminote all purely ethnic lines of cleavage:
{2} to guarantee the same rights, opportunities snd responsibilities to all
citizens, whatever their group mewbership,” §/ '

N

Ibid, para. 370
Thid, parazs. 373-375.

©
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19, The ILO Convention No. 107, concerming the Protection znd Iﬁtegration.of
Indigenous end other Tribal and Semi-Tribal Populations in Independent Countries,
explicitly favours a policy of integration as its title clearly indicates._ﬁ/
The principies of integration, as leid down in this Convention seek to reject
measures "tending towards the artificial assimilation” of indigenous populations,
and also o reject "recourse to force or coercion as a means of premoting the
integration of these populations® (article 2). They do, however, allow for
special measures to be adopted for the protection of indigenous populations, so
long as they "are not used 23 a meens of creating or prolonging a state of
segregation” and "will be continued only se long =28 there is need for special
protection and only to the extent thet such protection is necessary” (article 3],
In this Convention it is provided that, in applying the provisions of the
Convention relating to the protection and integretion of the populations concerned,
Govermments shall '

"seek the collaboration of these populations and of their representatives;
provide these populations with opportunities for the full development of their
initiative;  stimulate by all possible means the development among these
populations of civil liberties and the esteblishment of or participation in
elective institutions" (article 5),

20.  In practice il is the concept of integration with assimilaiionist projections
which has been given wmost emphasis by officizl policy, Host Governments now believe
that their indigenous populations must evenbually be integrated into the naitional’
community. This is, however, not necessarily the view of the indigencus peoples
thewselves, or of the organizations which represent +hem.

» hHeference has also been made to the concept of fusion, beth as a process and
result thereof,: Fusion has been described ss '

0P
[

o
4]

. 'a process by which two or more culbures combine to produce aﬁether which
cie sigmificantly different from sach of its parent cultures, but includes
elements from all of fthem, ftogether with the new ones produced through the
stimulation of contact and subsequent internal development. Fusion is complex
end meny-gided, while assinmilction is essentially one-sided. CTdke T T
~essimilation, fusion can be held up if one of the groups involved is yeluctant
to lose ite identiiw.™ 10/ ' S

45 3 guite different concept which means the preservation of distinectiveness

tversity within an atmosphere of respect and positive valuation of 211 groups

sentially equal to each other in value to socieby as a vhele, pluralism is
&

s0 & process and o result thereof, and

"aims at-oniting different ethnic groups in o relationship of wutual
interdependence, respect. and eguality, vhile pesruiiting them to maintain and
cultivate their distinctive ways. It may involve physical separation but
most often does not. Whatever separation exisbs is voluntarily chosen, not
imposed. . Whatever lines.of cleavage there ore, are vertical ones; ideally |
there should be no ranking of one group sbove another." 11/

slopted on 26 June 1957, +his Convention euntered into force on 2 June 1959.

o
10/ Ibid, pera. 300.
1/

Ihid, pars. 379.
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23, In recent #imes and in an increasing mamier, & significant number of
indigenous groups and p2oples have been demanding the recognition of their
identity, and demending a degree of wotonomy and self-determination,

24, This view was expressed by the participants at the International NGO
Conference on Indimenous People and ths.Land, held in Geneva in September 1981.

+ was stnted in the Final deslaration of the Conference that

"The Confevence declares its solidarity with the indigenous peoples
in their just sirug.sle for seli-determination and for the right to
determine +he developmeni and use of thair land and resources, and to live
in accorvdance with their values and philosophy. In this time of ‘crisis,
indigenous peoples have much to contribube to the human and spiritual
dsvelopment of the worldf“.%a/

25, Menition must aiso be mode of ths concept of self-relience, Though most
writers on seli-relisnce as a strotesy for development tend $o refer to
relations between Shates, 13/ the concert is also important for understanding
the attitudes off undary Teged groups within States who reject the emphasis
placed by many davelomment planners on coonomie growth per se, as too restricted,
and place far more smphasic on ths maintenance of traditional or human values
within the develommsns procsssg

(=]

26. As one author has comwented

"In 4le woke of ¥ne monetary and oil ciises of the early seventies

nov emerged souwething like a worldwide consensus, not only on

2 for development oi dhe world =s & whole, but also on self-reliance
s a possible meons of bringing about such development. Self-reliant
gvelopment fakes us far from the traditional western Furopean concept of
conomic development, whick is grounded on the belief that development is
gaisally o mabler of a connistent snnual rise in the gross national product
the per capita income. " ;ﬁ/
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27, There is vipinally no rscent deoument on indigenous affairs which omits, in

one way or another. %o invoke the copceph of seli-management as en imporiant element
in the policy favoured by indigsnous psoples to make themselves masters of their
ovn destiny, gensrelliy by wauns of pariicipation in national power. Cne author

has listed what he regards s "reguirements for indigenous gelf-management’ in

the following terns:

"(1) The consolidation of communel power in owder %o gunarantee justice ond
the svrvival hal insditutions, of the ethos which is so necessary for
the cohesicn of +he group.  The growth of this communal power should enable

i I
some of the ~wound yielded tc or occupied by outside elements %o be won back.

12/ " Intermational HGO Coafevcnce on Iudigenous Peoples and their Lend, -
Geneva, Sepiemper 1691,

l§/ See, for example, Johen taltung, Peter O'Brien and Roy Preliswverk {ed), .
Self-Reliance: A Stratesy for Development, Institute for Tevelopment Situdies,
Geneva, 1980. :

14/ Monica Vieregah, "Self-relisnce snd the seach for an'alternative_life—style
in industrial cowntrios', in Caltung et.al, op.cit. p.118.
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“(2) The legelization of land ovmership under global title deeds. The
owvnershin of vroverty signifies both security and economic power. Title to
the land should be collective so as fo avoid the corroding influence. of
individualism and the ewergence of & social stratification lisble to endanger
the community spirit and deprive it of the power to withstand the colomial
pressuxre of the interetinic system.

“(3) The federaiion cf vommunities from the same ethnic Zroup so as Lo
promOue thair political uvnification,

"{4) The confedaration ot the regional level of the various organized ethnic
groups, followed by their confederation at the natiocnal level,

”(5) The association of the variocus national confederations in an

Cdnter<fmerican umbrallis organizmtion which will e able, by exeriing pressure

on public opinion in the continent and in the world to compensate Tor the
ineguality betwecp the opposing forces in cases of aggression againsti a
partlvular group. ' 15/

In the words of ths same author:

"Self-management Jleads on to an evolving seif-development.  This
self-development, which cennot oceur without borrowing from the West, should
not be confused with what we have called acculiuration. Indigenism will of
course refrain from emphasizing the differences, since this wonld be to seal
its owm doom, but the differences ere there all the same. Self-management
prasupposes reculituraition, previcus or conbemporary, whereas acculturation
cannot cegur without deculturation, again previovus or contemperary, which may

be slaw or rapid, Self-manegement is the bamner uvnder which indigenous

peoples: strive to enjoy a balanced ve7omionshlp with the white wan based on a

degree - of dialogue and symmetzry, Aecultoration a2 imposed by the white man
= fy of k J

from a position of dominance in essentislly asyrmetrical, although a2 veneer
of mellifluous paternalism seeks to conceal its true nature. Sgli-
management is able Yo achisve a2 measure of political and economic independence,
vhereas escculturation involves thy integration of the deiribalized indigenous
population in the lowest strata of =a society of highly subordinated classes,
where it will lose all vestages of power, oncé the nucleus which could have
sustained it has besn dissipated. Seif-management is conducive to an oplimum
social equilibrium. ace leu:amlon to imbalance, In other words, the former
ensures ethnic survival and the latter the swallowing up of the group in the
naticonal soclety. The corsllary of selfi-menagement is Indian power, whereas
acculturation involves Lhe subjection of the ethnic group te the national
administrative and politicel machine. The fruits of seli-management are
participation and 597?m3 verrment, those of acculiuration are domination by
political and other feomms oif conirol. In the process of self-menagement the
contribution of the Vest provides o stimulus; in acculturation the irruption
of Western culiure ig » centrifugal force in social 1ife. Vith seli-
management political evarveness will derive from a reoognition of ethnic
identity; with aceulturation, on the other hend, political swereness, if any,
will come about through 2 denizl or repudiation of ethnic identity, associated

2

/

X2/

Molfo Coloubres, "Hacia la antogestidn indigena" in Siete Ensayos sobre

Indigenismo, Institute Hacional Indigenista, Mewico City, 1976, pp.29-49, The
reguirements are given on p.45.
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with a retrcgrade and shameful pasi vhich is better burdied. Lastly, in the
self-manzgement system it is the ethnic group vhich makes the rules and defines
the elements to be incorporated in its social life, adapiing them to meetl its
owit svecial circumsitences. Viith accultvration, on the other hand, it is the
oppressor who decides which elements of the indigencus sceciety are to be
oreserved for the time bheing, while imposing indiscriminately and by mezin
force his entire culture and conception of the world. In other words,
elf-management “enebles the members of an indigaticus population fo act.
In the acculturation process they are nolthing but the passive objects of
action taken by others, beings who are "zeted on', divorced from fundamental
glements of their own nature, victims who are given the illusion of acting,
the illusion of making their own history.”_}é/

1y 73

{.’2

29. The San José Declaration (13 December 1$81) 17/ affirmed that "ebhnodevelopment
is an inalienable right of Tndisn groups", ethnodevelopment being undersicod te
nean "strengthening and consolidating a culturally distinct society's own culiure,
by increasing its independent decision-making capacity *o govern its own
development and the exercise of zelf-determination, at any lavel considered, and
implying an zquitable and just power strucltuxe. This means that $he ethnic group
forms a political and administrative entity, with svthority over ids own territory

and decision-maiting povers in ares nntntwtlr@ its own davelopment from within
processes of expanding avtonomy & A& self-menagensnt, " ;Q/

30. fﬂobé the Tundamentzl socio—ouliursl aspscts of this ethnodevelopment policy
J. .

the Declaration mentions the following:
1For the Indian peoples the land is not wmerely an object of possession
and production. Tt is the vhele basis of their physicel and spirituzl

evistence as an avtonomous entity.  Territorial space is the fundamental
reason for their relationship with the universe and for the maintensnce ci”
their cosmic vision.

These Indian pecples have o natural and inalienable right to keep the
territories they possess and to claim the lends which have been taken from
theu, Tn other words, they are entitled to the natuvral and cultural patrimony
conbainzd in the berritory and to delermine freely how to use it and benefit
from i3,

C

The philcsophy of 1if: of these peoples, their experience, their knowled dge
and their eccuomulated historical achievewents in the culiural, social,
political, juridical, scientific and techuological fields are an essential part
of their cultursl patrominy. Hence they ars entitled 4o sujoy access to,
utilizmation, digsemination and transmission of this entire patrimeny.

k.
"
1
G

et
@
=X
o)

15/ Toid., pp. 45-48,

glf Text adopied by acclamstion on Friday, 1l December 1951, as =
the work of the Tonference of Specialisle on Ethnocide an Sunpoaevelop
Latin America, convened by UNESCO and the TLatin American School of Sociz
(FLACSO) and held &t La Cataline, Sante Bérbera de Heredia, Coste Rica
(6-1% Decenber 1981)., The full text of this Declaration was published ac amnex VI
t0 &ocument ﬁ/Cﬂ../ﬁuo.“/T°3ﬁ/°/ﬁnu
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Respect for the forms of autonomy required by these pecples is an ese
“essential pre-requisite for guaranteeing and implementing these rights.

Moreover, the specific forms of internél organization of these pecples are
part of their culitural and juridical heritege, which has contributed to their
cohesion and the meintenance of their socio-cultural tradition.' 19/

31. Disregard of these principles constitutes a failure to respect the ethnic
identity of these peoples, giving rise to the danger of ethnocide. In the vords
of the Declardtion: : o .

"Disrégard. for these principles constitutes a flagrant violation of the
vights of all individuals and peoples to be different, and io. considex’
themselves as different and to be considered as such, =z right recognized in -
the Declaration on Race and Racizl Prejudice adopied by the General Conference
of TNESCO in 1978 and hence must be condemned, especially vhen it creates a
risk of ethnocide.. . : ’ o S

HMoreover, il creates a disequilibrium and a Tack of harmony within society
and may induce these pecple, as a last resors, to rebel against tyranny and
oppression and thus endanger world peace and,- conseguently, is contrary to the

Charter of the United Nabions and the Constitution of UNESCO." 20/

72, "o be sure, policy has to be kept flexible, the alternatives will have to vary
in sccordance with the social and economic‘qdnditions of the diverse groups
within any one country, with their level of de facio -incorporation within national
sociedy, end also with the. level of political awareness and aspirations of the
peoples themselves. This has been explicitly recognized as regards indigenous
populations. ' T Ny ' -
7%, Very frequently, the.diversity of groups and aubgroups forming the indigenous
populaetion in most countriec makes it questionzble whether they can have one
over-all policy concerning the different groups or whether reality calls: for
aiternative policies, and for alternatives within policies thet are designed to
deal effectively with the problems of different groups. Conditions may even call
for the successive adoption of different policies with regard to the same groups,
=3 their positions change. ‘ S

%, Socio-cultural aspects

34, Identity feelings may be equally strong among isolated communities which have
lived ¥ithotit contact with other life-siyles and basic concepts, and among
indigenous c¢ommunities whose ancestors vere forced several centuries ago to live-in
close contact with non-indigenous populations, While in the first cose the sense
of being different and wishing to conbinues to be different may be & new realizationy
in the second hypothesis this sense and desire heve been intensified and refihed

in a continuous process.

35, Thers are, of course, cultural differences between some indigenous groups OT
communities snd other indigenous groups and communities. Indeed, there are
neither zhsolute universally uniform culbural pafierns nor ars there cultures that
may have remained unchanged for centuries, The mere existence of a basic
occupation shapes important aspects of a people'’s attitude to life. Thus there

19/ Ipid.
20/
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are clear differences between agriculturalists, pastoralists and hunters/gatherers.
Indigenous urban dwellers have today their undeniably peculiar cultural patterns.
The passage of time and the accumulation of experiences are also important factors
altering cultures which evolve with time, in part to adapt $0 changing
circumstances, even in isolation.

36. In culbural co-existence situations these processes are forcing these cultures
in constant contact to react to each other in a constant process of give—~and~take,
in action and reaction and influence and counter-influence, in unrelenting
sxamination and re-examination, interprstation and re-interpretation. If in an
isolated cultural entity there is constant evolution, then the more there is in
cultural-contact situations., Nowhere is there a stationary situation. ALl
cultures and all societies are in constant evolution,

37, Policies that would not take these fects into account, are policies that would
not be in conformity with basic realities in societal =nd culdural existence.
In this respect, it is useful to mention here what an aunthor has wrritten:

"Indigenist policy applies measures of planned acculturation to
the aboriginal peoples to facilitate thelr gradual and harmonious
integration into the national system. It is assumed, in other words
that native problems are essentially rooted in cultural differences, in the
backwardness or inadecuacy of the culifural norms of the natives in comparison
with the dominant culture of the nation as a whole. Pecple apparently prefer
to shut their eyes to a whole series of obvious facts, In the first place,
it i3 & fact that the cultures of many Indian groups have changed substantially
in %the course of four snd a half centuries of subjection. Again, many native
agriculturel communities present greater similerities than differences in
comparison with their non-Andeen neighvours, and at the same btime stand in
marked contrast o tribal groups of the forest (selva), vho after all are
Indians, just as they are.” g;/

%8, Thus culbural paiterns will vary greatly between foresi-dwelling groups,

who may be huniers and gatherers having lit$le or mo contact with the rest of
society end enclave groups settled on reservetions, who may or may not have
retained separate languages, religion, dress, work customs and other forms of
social orgenization, or indigenous rural workers who mey form the majority of the
country's population, and who may constitute indigenous communities which have been
granted a distinct legal status by the national Government. These calbegories are
by no means exhaustive. As has baen shown elsevhere in this report

(cf. chaps. VI and XII) in some countries there is a significant urban-dwelling
indigenous populaticn, while in other countrics a widely scattered indigenous rural
population may have no separate legal status, but wmay be easily distinguished by
separate forms of language, dress etc.

21/ Guillermio Bonfil Batalla, "The Indian and the Colonial Situation: the
Context of Indigenous Policy in latin America' in The Situation of the Indian in
South America, World Council of Churches, 1972, pp.21-30.




E/CH. 4/5ub,2/1563/21/8da.,1
poge 13

39. Several of the States considered in this report, either in their Constitutions
or elsevhers, affirm thabt the preservation of indigenous cultures and forms of
social ovgenization is an integral pert of nationsl policy.: The means and degres
of implementation of such provisions; howsver T, have in génerel not corresponded to
these lofiy idezsm. In particular, in those countries whexre convent1ona have beon
signed with missionary organizations, which have bzen granted = great deal of
independence in P”T“VIRQ out education and development progrommes in isclated
regions, these missionaries have effectively dictated policy, often without due
regerd to the culburel and religious velues of the indigenous peoples themselves,

40, SBerious concern was veiced in this conneciion by the participants in the
Social and Cultural Commission of the Internationsl HEC Conference on Discrimination
against Indigenous Populations in the imericas, held in Genevs in 1977, The '

L

T

Jiks

Commigsion's Tinal report asseried thai

"The survival of indigenous culiures, and through it the DﬂYC al

integrity of indigenocus communities, is threctened wost espsc llv by th
dirkct imposition aud promotion of foreign volues, belief anﬂ 1ﬂeam¢ anong
the Indian peoples. Ample testimeny hes been received s to the forcible
charzacter of this cultural transposition, particulerly in the vast backing
given by private and public sovrces for the missionary activity of the
various Chyigtian denominations, P

1

a e

"The content of both state and missionary education is the single most
o T - /
perdicious threat to the survival of indigenous cultuxre". 22/

41, TIndeed, while on the one hand it has becn pointed ovut that missionary
rgalzzctlons have trenseribed and preserved indigenous languages, and have
rovided the resources for intercultural contact and the dicsemination of.

raditional values and custous, which wight otherwise have been beyond the powers
of magy Siates, on the other hand they havﬁ 41‘@ been found to have appliad in the
2

i
past c 1eav policies of forced assimilation with intimidatory and cubtrigh’ punitive
measures being applied in a consisient manner ond heving opened these communities
to =211 Ilnuu of destabilizeation and acculiurative pressures.

Az, t iz clear that irrespective of statements or provisions for the respect of
indigencus ftraditionzl socilo-cultural values and patierns in many Sitetes, and vhether
directly by State avthorities or by any kind of ourrogate a1 thority of & different
neture, the policies sctuslly in force have been those of casimilation and
integretion, rather than those of respect and proiectior of indigenous social and
cultural values. Indigenous and non-indigenous exverts are now clearly favouring
policies of self-management and euzpodcv lopment as the only suitsble appreoch znd
appropriate policy %o be followéd in cases of indigenous povulations wishing to
maintalin, further develop and tronsmit o fuiture generations the peculier
socio-cultural monifestalions of their eihmic apscificity.

LG
&

3
:]
&)
P.\

-

22/ Report of the Lntmrzﬂblonwl HGG Condlerence on Uiscrimination againat
Indigenous Powulatione — 1977 - in the fmericas. 20-27% Duptewmber 1977,
Palais des Mations, Geneve, p,22
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4, Legel asnects

43, 1In discussing the alternatives available to States in legislative formulation
and executive implemenietion of policy towards indigenous populations, consideration
must be given to the diverse lagal traditions in the countries covered by this
study, and zlso to previous coloenial lzgislation which has varied much from country
to countyy. i

A4, The bistorical evoluiion of policy will be discussed in some detail later in
this chapier, However, a distinction must be dravn between countries whers
legisglation or indigenous policy hes been enacted mainly in the comparatively
recent past, and countides whers the law hog evolved over a protracted period of
time. ’

45. In somz areas, for example, indigencus people have in general remained deeply
avare of the rights wilch vers gnaranteed to them by treaty during the colonial
period or soon nfter declarations of nationel independence. In other aresas
indigenous communilies may possces land titles which were granted to them during
the colonial perisd by the colonial =authorities. In forest areas around the
Amazon beosin, wvhere there has bezn no contact with alien cultures until the
comparatively recenlt past, irndigenous communities mey have no legal claims o
"historical® rights issuning from colonial or. 'nmational® grants, agréements or.
enactmenis. The first legislation on indigenous matters may not have been enacted
until well into the dweniieth century.

46.  AlL of these factors have their bearing on confemporary legal alternatives.
While in a few cases, they mey be conteined in judicisl decisions, more commonly
fundamental policy provisiovs are contained in constitutional, statuiory or treaty
law, These provisions mey he of a very general nature. In other cases a specilal
Lct or Statuie may convain far more precise regulations, and also provide for a .o
gpecial lagel status for 21l ox pert of the indigenous populabion., In the latler
cese, the implications of zuch 2 gpacial logal svatus may vary . substantially from
ane gituoation to another, At one end of the specirum, indigenous peoplas may be
vacognized as naving the right to salf--government, and to the management of their
internal aifairs in accordence with ftheir own traditional legal cusitoms., At the
other end, indigenous peopler noy be considared az having the legal stalus of minors,
without the rights and duties of other citizens, but alsc without any effective
contrel cver thair ows affairs, :

47. The quesiion of basic legel statvs has been discussed at length elsevhere in
that according o many indigenous
U

this study. 23/ It should be noled here o

organizaticns thein identiiy cannot be adequately preserved unless they are granted
o status which »zcognizes ther as equal %o bud different from the remainder of the
nopulation. However, i1f such a ztabus equates their situstion with thet of minowrs
under the tutelage of the State, although providing for eventual "emancipation" from
this special status, this poliny may not cnly discriminate against the basic righis
of the indigsnous popmulaticn huot will z2lso ternd to disparage indigenous cultures.

and Statubes, while not discriminating against the civil and
pelitical wights of indigevous populations, mey provide for separate systems of land-
tenure, edncation and other aspscis of sccial and cultural iife. They may provide

for special indigenous courts to implament szach statutory law, and may also allow for

A3, Buecial Acts
g

2%/ See E/UN.4/Sub.2/176/43d4.2, chap,Vil, Basic principles, paras. $0-160.
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a degree of self-~government disitinet from that prevalling in other areas. In
addition %o distinet forms of -local government, netional legislation may alsc
provide for a rumber of indigenocus representatives in national parliamentary bodies.
Rather than concentrate only on separate legisletion towards indigenous groups, .
such 2 system mey be designed to ensure that the interests of indigencus peoples are
represented in over-zll national legislation.

49, Withont effective participation, and without some special measures, %o

compensate for imbalanced situations, the concept of equelity before the law is
likely to have adverse consequences for those indigenous populations which have.
limited access to law and its enforcement, . '

50. Indeed, formel equality in law has been found to result very often in marked
inequality, in fact, adversely affecting the indigenous persons end groups living
within societies ruled by non-indigencus institutions, economies end people. JAmong
other evils, this "equality” has fevoured massive exploitabion of labour and the
parcelling of ancestral and communal land which had previcusly been under
co-operative exploivation.

51, With or without special measures and 2 legal framework for coengultetion with,
and participation by, the indigencus persons and groups themselves in the formulation
of policy, state policy has been aimed at the eveniual integration of indigenocus
groups within the larger society within which they live. It has been noted zbove,
however, that indigenous groups and exzperts are incrsasingly laying more emphasis

on the need for autonomy and self-determination. The new policy adopted by the
Inter-fmerican Indian Cocnferences is also a case in point. Adveocates of such an
approach have referred to the infernational law of recent decades, including the
Cherter of the Unitzd Nations itself, the International Covenant on Civil and
Political Rights, the International Commisgion or Eeconomic, Sccial end Cultural
Rights, and the Declaration on the CGronting of Independence to Colonial Peoples and
Countries, 24/ Reference should also be made to the Declaration on Race and Recial
Prejudice adopted by State representetives gathered ot UHESCO's General Conference
in 1978, =s well as o the San José Declaration of 1 Decenber 1981, cited above,

52, DEmphasis on the need for aself-determination and self-government has been made
by meny indigenous nations and peoples in one way or another, This has been done
with particulzr force and insistence by indigenous nations and pecples that have
great relatire numerical importence witvhin the present populations of the countries
within which they now find themselves and by mosi of those nations and weopleg that
nave in ths past entered into treaty agreements with the anthorities of the colonial
powers or those of the countries that emerged from the decoleonization processes.
Such treaties may have been celebrated not only between colonial powers and native
populations during the period of sattlement or conguest, but also belween the

gﬂ/ See, for example, John Howard Clinehell and Jim Thomson, "Sovereignty -and -
self-Determination: the Righis of Native Americans under Internaticnal Lew" in
Buffale Law Review, Vol.27, Pall 1973, pp.069-714; and "The Proper Status of .
Tative Americans under International Law" (pspar prepared by the MNational Lawyers.
Guild, United States of Ameriea, for the HGO Conference on the Indigencus Peoples
of the Amevicas in 1977, Palnis des Nations, Genevs, Seplenber 1977).  Also the
comments of Vine Delorie and Peber £. Cumming in "The Rights of Indigenous Peoples:
4 comparative Analysis” (veprinted from the Proceedings of the 63+4%h, Annuel Meeting
of the American Scciety of Internstional Law, April 1974).
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independent nation-States that succeeded the cclonial povers and the indigenous
nations and peoples, long after this initial vperiod. They may have involved -
the cession of native territories in exchange for a recognition of native
sovereigniy and the unrestricted use of reservaiion land. In contemporary
Jurigprudence there is controversy as to whether such treaty law should be
considered as lying within the domestic jurisdiction of nation States, or as
part of international law beyond the exclusive Jurisdiction of nation States.

53, The decision to grant consuliative stoeitus with the Economic and Socizl Council
to a number of non-governmental organizations constituted by indigenous

populations has now given through these organizations an increased opportunity to
such populations to plead their cause before the internaticnal community._gi/

25/ See E/CH, 4/Sub 2/1083/2/ﬂdd 1, chap, ¥ "Administrative arrangemenis",
para. 1l3.
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. B, FTormulation and evolubicn of policy: organs, procedures, implementation

.1, Historical develéﬁment of pdlicy

54. Befcre proceedlng vmbh an analysis of contemnor xy pollcy, it 'is useful to
sumrarize brleLlj the major trends in the hls%orlcal evolutlon of policy.

55. In %the early nerlo& of colonlzaﬁlon, a very extende& tendency of the colonial
~powers was to establish a separate legal status for indigenous populations. The
extent of de facto incorporation into the emerging socilety as already noted, varied
in accordance with the economic interests of the early colonizers, and the extent
of metropolitan control over the activities of the colonists themselves., In
many places the colonists were keen to avail themselves of indigenous labour, in
miring,cattle raising and agriculture. In Latin America the policy of the
Spanish Crown was %o permit the use of indigenous labour, first as slave labour
and subsequently as forced wage labour under the mita and encopienda sysiems. gé/
Tribute was also exacted from the indigencus populatlons. The conditions of
labour were in theory regulated by the Spanish Crown, while certain exfensions

of land wewe legally set aside for the use of the indigenous populations.

Several authors have observed that the protective legislation of the colonial
period was frequently ignored by the colonists themselves. 27/

56. Religious missionaries plaJed a prominent role, Arequently intervening to
protect the indigenous. populations from abuse, and lobbying for more effective
protective measures. - At the same time they saw their own role as one of

- Moivilizing” the '"primitive" and "evangelizing" the "infidel” and showed
relatively 1ittle concern for the preservation of indigenous culture.

57. Vhen the new nation-Btate were created from the late eighteenth century
onwards on the American continent, there were markéd contrasts between the
policies adopled in the former British.and Spanish colonies respectively, and
even in different oountrles and regions within them. In Canada, even before
lndepmndence, the ClVl}lsatlon of Indian PTribes Acét of 1857 extended citizenship
to certain Tpdlans, but enfranchlsement was limited to those In&lan of
"sufficiently advanced “education® and those who were. "sapablé of managing their
ovn affairs", and entailed the loss of certain special statis 0Lheru1se acorulng
to. those of - Indman status. The Indian det of Canada of 1876 as amended in
1951, specified that an enfranchised persoa was nob “entitled to be “registered

as an Indian., __/ In the Unated States, Indians were granted a wholescale
conferment -of citizenship only in 1924, and it has been written that "Indian
reactions to thls supposed mihificence were not entirely favoursble - it was
regarded by many as an atiempt to undermine further their tribal identity and
independence’, 29/ ' ' '

26/ See, for example, 8ilvio A.. Zavala, Lz Encomiends Indiana
“AWadrld 1935, "and Juan Friede, El Indio en la Imcha por la Tierrva, Bdiciones
Punta de Lanza, Bogotd, 1976.

27/ Ibid.
gg/ Richaxrd Bartlett, "The Indian Act of Canada!", Buffalo Law Review, .
Volume 27, Ho. 4, Fall 1978, pp. 581-0616.

29/ James Wilson, The Originel Americansgs US Indians, Mlnorlty nghts
Group, Report No. 31, London, 1976. o
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“In Latin“America in general the adverse effects of formal equality before the
law, golemmly granted immediately after the independence declarations of the
18208, have already bveen nmenbtioned. above. Despite the provisions for legal
equalityv, in several countries the exaction of Indian tribute survived well inko
he nineieenth century. §Q/ Furthermore the Constitutions of many States
disenfranchised illiterates wii buns wessively esleceed indigenous populations
which were almost wholly illiterate at that time. In the absence of

‘lﬁéotaction;st legislation, and special measures of assistance, vast numbers of
wnilgbnhus commnities lost their communal lands and ended up as indebted workers
ot uhb proliferating haciendas. : :

4 Lt

5% . Th_ouwnouu the Americas in the course of the nlneteenth century, whptevar
uhm'"?egz‘“ policy, the over-all practical eflect was one of efforts towards
forecsd agsimilation of the more acculiurated groups, erosion of traditional
landheldings everywhere, and an expansion of private property at Ehe .expense of
thz. commnal holdings of the indigenous populations.

0. The ;nitial trend of indigenism, which lasted with few éhangﬁs up to and
eyrni *ha firgt half of the present century, may be illustrated by the following
1107

- "The indigenist current of thought made its appearance in the second
‘holf of the nineteenth century during a period which saw the consolidation
of the liveralism imported from Europe and iis advocacy by the
‘Urogﬂasswve°' of that age, and was reflected in an increasing avareness
0i the Indian presence in the new nation States vhich came inte being op the
nost-Mapoleonic wodel,

Indigenism, in essence a non-Indian ideology, gave xvise initially to o
f_humanluarlmn attitude which was mainly veflecfed in literature. This
 _“ﬁDroacn, in the first place romantic and humanitarian, gradually acquired

:m nev dimenzion; demends were presented and protests.registersd against
“he injusiice to which the Indian was exposed. . Indigenism was no longer
a literary movement, bub found a place in the social sclences with the
appsarance of pro—lndlﬁy“vmp crgesdizaltions, in reviews, ebe. The
tindigenous cuestion' becams a central feature of discussion at the
bﬁri“n1ng of the hwenbtieth century and fuelled the flames of controversy,
(ulturecl dndigenism ... gradually save way to a more socially oriented
coverent, introducing the element of class also ... Adthough this shifit
of cuphasis benefited the econowic at the expense of the culfural and
etimic aspects of the problem, it had the advanbage of breaking away from
the purely romaantic approach and thus posed a greater threat to the dominant
CLEEEeS, It also provided a counterweight to racist and culturalist
theories which were very widespread at the beginming of the century.

Advocating the inbtegration of Indians in non-Indian sociedy, indigenism
did not call in question the colonial relationships it did, however, .
contribute 3o a better understanding of the problem and mitigated some of
the ahuses, Viewed initially with distrust, this current of opinion proved

e e s 8

%0/ Juan Comas, La Realidad-del Trato dado a los Indigends de Américe
entre los Siglos XV y XX, Mexico City, Instituto Indigenista Interamericano, 1951.
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cagy for Governnents to exploit, since it was seen as a means of inducing
the Indians $o bear their colonial yoke more easily, the most typical case
being the enlistment of indigenism in the service of nationalism. Crice
it becaue official doctrine, indigenism would lese its original function
of claiming rights and become an instrument of power." 31/

61. By the early twentieth century, the colonial expansion throughout the world
had g*matlj increased the mumber and diversity of indigenous populations under
colonial rule. -Concern about the aouses‘perpetrated,agalnst indigenous peoples
1ed to the convening of an international Congress o discuss their basic rights.
A writer summed up the proceedings as follows:

"In 1960 an 1vternatlonal congress of colonial sociology med in Paris’
to discuss the dubties of civilised States to aboriginal peoples’ under
.. their soversignty. The conclusions of the participating experds-in-

colonial administration on this !'international! problem reprasent a
model for the government of indigenous peoples rather than a
reflection of actual practices by nations, With a few exceptions
the resoluu10ﬁs of the congress showed respbcﬁ for the dignity.znd
human righ%% of the aborigine, and the right of these populations to
meintain their own culture as far as possible received anproval ...
A% the begimming of the twentieth century, therefore; the law of .
nations seemed to recognlme a general guardianship’ duty of a colonlal
State towards its tvards!, .the indigenous populafions witlin ite
 sovereignty. Horeover, this guardian role vas understood to imply
a duty of positive D*otectlen o“"“v futorghip of quse “less '01v1llsed'

peoples'. 32/ -

62. The guardianship duty llelPd policy of segregation for certain itribal
indigenous groups during the period of colonial administration. An example
of this is British colonial pollcy in the hill fracis om what is now the

tate of Bangladesh. Accoralpg to one writer:

"After. attacks by ouuglde 3r1bes, the Brltlsh colonlal government
-recogn13c6 the separation of the hill tracts from the district and
ap301nteu 2 Supverintendent of the hill twibes ... The Chittagong
Hill Tracts Regulation of 1900 gave special status to the Hill Tracts
and they were ruled wider tribal jurisdiction by tribal chiefs and
headmeiz.  Thedir snec;a} status was honoured by Pakistan, watil the
introduction. of Basic Democr801os in 1960, which was applied in trlbal
areas also. ‘The special status of the Chittagong Hill Tracts U&S
abrogated in the 1972 Constitution of Bangladesh'. 33/ '

63. .AS reﬂavds what is 1ow the Ind;aﬁ State of Nagegland an author has commented
that: . i e

31/ Marie Chanial Barre, "De l'indigénisme 2 1tindianisme", in s s
Le Monde Dlnlomauﬂquu, 7ar1u, March 1982,

32/ Entmrﬂaulonal Indian Trpqiy Couneil, Indigenous popwlations and
Tntemational Forums, paper presented to the Tnfernational NGO Conference on
Discrimination against Indigenous Populations in the Americas, Geneva, 1977.

3%/ "Bangladesh Tribals fight for Land in Chittagong Hill Tracis’, in
Tnternational Work CGroup for Indigenous Affairs Newsletter, June 1981.
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"adapbing their own administrative practice to the sensibilities of the
administered, the British mede it an unwritten rule, observed until the
last years of the Raj, that no Indian officizl should e posted to the
hill districts; and by regulation they made sure thal traders and
speculators from the plains would not he allowed to inflitrate and
exploit the Waga areas... The British were not in that creating a
culf between the Nagas (and other hill-msn) znd ¥he people of the
plains, as was later so frequently to be alleged; they were recognising
that a cultural gulf with a high confent of antipathy and high pobential
for destruction of the hill cultures already existed, and seeing that
it was not bridged to the cost of the hill-men'. 34/

64. In Laetin America, new trends emergsd in the decades after the Mexican
Revolution. In what has since been meferred %o by some as a policy on

new indigenismo" many Stabes gave some attention to the importance of
indigenous cultures and tveditions in the development of their national heritage.
Traditional and commuwial indigenous forme of land temure, which had once been
sbolished by law, began once again to be legally recognized in certain countries.
The First Inber-American India Conference, held in Hexico in 1940, issued a
solemn declaration of vprincipiles on the rights of indigenous populations.

65. In the decoleniza®icn processes after the Second World War, some newly
independent States encountered complex problems in the form of sribal and
indigenous populations which hed received separate administration during the
golonial period, which had 1ittle contact or affinity with the new dominant
culture and which, at times, made vigorous atiempts to secede from the new State.
Mention has already been made of some such cases in the Indian subconiinent.

Tn certain instoncss these demands have been met with the granting of limited
political autonomy aftexr protracted periods of civil pirife.

66. In 1957, the Intemmational Labour Organisabion adopted its Convention 107
on Indigenous and Tribal Populations. Ipciogisis of the Convention have
pointed out that it provides foxr a very hroad degree of parbticipatien.by the
indigenous peoples themselves within the process of inbegration. As noted
before, however, this Conveniion has alsc boen challenged hy many critics
including indigenous pecples' organizations for its emphasis on integration and
protection.

67. In recent years there would appear to be two fundamental issues which have
aroused most international atteniion and concern. The firpst:is the widespread
and open rejection by indigencus peoples of the concept of integration. At
times this is coupled wibh demands that they should be treated as peoples
entitled to auboncmy and seli--government and oven as independent nations and as
subjects of internaticnal law. Tn other instances there are demands for forms
of less amvle autornomy, for a development policy based on self-reliance and for
their right to choose their owm path of development within policies of
egthnodevelopment.

34/ Meville Maxwell, India and the Hagas, liinority Rights Group-Report No.lfY,
1973, . . s
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68. - The second issue is the adverse effects of large-scale economic development .
programmes on those areas hitherto inhabited by tribal and indigenous populations. .
Tn all the regions and most of the countries covered by this study, indigenous ’
populations have been removed from their traditional lands in order to make way
for major hydroeleciric, petroleun and other mineral or development projects.
Reference has already been made at the beginning of this chapter to the concerns
expressed by non-governmental organizabions in this regard., :

69. It appears, however, that the potentially adverse effect of such programmes
on indigenous populations has now prompted some major multilateral financial
institutions tc consider special criteria for the appraisal of its projects in
isclated areas. s k . ——

70. Tt has been reported in the press in cormechion with the World Bank that: .

"The World Bank has become the first international development agency
"+ 4o recognise:that economic development places in jeopardy the survival
of tribal peoples. Economic Developwent and Tribal Peoples, a
remarkable document prepared by the Bank's Office .of Envirconmental
Affaivs and released last week, proposes a bank policy for indigenous
peéoples vhich, if fully implemented, will support their rights to their !
land, resources, ethnic identity and cultural autonomy. Beonomic . -
Development and Tribal Peoples proposes that bank tribal policy would be
4o ‘dssist projecis within arsas used or occupled by fribal people only .
if it is established thaf best efforis have been made to obtain the
-*ﬁdlﬁntary, full and conscionable agreement of the tribal people and
that the project design and implementation strategy are appropriate to
the £ribe's special needs end wishes., In the case of uncontracted o
tribes within an ared influenced by a project (such as a highway or yural .
devélopménﬁ)'proposeﬁ bank policy would be to ensure that the project
containg measures to ensure their survival. Finelly, in the case of |
tpibes at a.more advanced stage of interaction wvith the nation, bank
policy would be to Ifacilitate their development in a way which enhances
their welfare and, to the extent desirved by the weneficiaries and the
nation, preserves thelr identity as well as their individual and
‘collective rights'". 35/ o

"~ 9, Tormulation of policy: organs, procedures, imﬁlementation

71. The administrative arrangements for the implementation of policy will be
dealt with in more detail elsewhere. éé/ Here, the different approaches %o the
formulation of policy, ad the different branches of government iavolved in
policy issues will be mentioned,  .The procedures for involving representatives
of the indigendéis peoples themselves in-the formtlation and implementation.of
fundamental policy will also be briefly discussed.'” - ‘ Ll e

72, To date most States have created a speciaiizéd agency of government, uéually
attached to a specific Ministry or Department, with over-all regponsibility for
Indian affairs. . The extent to Which such an agency actually Formilates policy

25/ Guardian Newspaper, London; 12 August 1981.
%6/ See chapt. X on Mministrative arrangements, below.
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will however depend cn a number of factors within each State's legislative,
Judiecial and political framework. In some States the specialized agency is
directly responsible to the executive branch, and may have very broad discretion |
in formdating over-all policy. In other States the actual formulation of
policy may be vested in the legislative branch. And particulerly in those
States whére policy has gradually evolved over a long period of time, there may
be some coabroversy as to the extent ta which congressional or parliamentary
Acts should in turn be oubordlnate to past judicial decisions within the common
lav or civil law traditidn. Furthermore, in those State vhere a federal system
of government exists, federal p»olicy mey, o a certain extent, be limited by the
provisions of inpdividual State law.

73. Moot of the countries with significant indigenous populations are now
independent States which al one stage of their history came under foreign,
generally Buropean, colonial domination. In the cese of British colomization;
the emphasis of the colonial power was on political, economic and sccial
segregation, often with land righits and a2 degree of self-government articulated
de jure through treaty arrengemenss or through British Crown rulings which
clearly recognized the possessory rights and sovereignty of the native populations.
In the case of Spanish colonization there was far more emphasis on political,
geconomic and social Incorporation into the colony. Often the Spanish Crown
granted possessory .rights over traditional communally owned lands, in exchange
for tribute and regular periods of forced labour on the colonial haciendas and
encomiendas, 37/ o

74. In the former British colonies it can be said that, despite subsequent
policies which have at times heen ained at forced assmmllatlon or the termination
of a geparate Indian status, there has heen a considerable degree of contlmulty
between the legal aspects of colonial policy and those present in the evolubion
of contemporaxry policy. In the United States, for example, Congressional law
of the late nineteenth century once provided for the unilateral abrogation of
many provisions of earlier treaty law, and for the whelescale abolition of
communal reserve lands. ;Q/ ‘The contenporary legel system has, however, also
adopted much of the. common law tradition inherited from the British colonial era.
Supreme Court rulings of the early nineteenth century recognized many of the
rights which accrued te the native populations through judicial decisions of the
colonial period. éﬂ/ Policy has undergone review of a judicial, legislative and
executive character. It may be said that policy has evolvéd through a complex
web of legal decigions and political acts, with the actions of the execubive

and congress&onal branch sometlnes koenly contested by the Jjudicial branch of
government. ggy :

37/ José Maria Ots Capdequi, Estudios de Historia del Derecho Eapafiol
en las Indias, Bogotd, Colombia, 1980, :

38/ The General Allotment Act of 1887, often referred $o as the
”Dames Act'.

39/ . For.a detailed description see Howard R. Berman "The concept of.
Aboriginal Rights din the EFarly Legal History of the United States", in .
Buffalo Law Review, vol.27, Fall 1978, pp. 637-668.

40/ TNotably the decisions of Chief Justice Marshall, who served as
Chief Justice of the Supreme Court up fo 1835.




75. In the Unitedl States the Government organ responsinie for the
implementation of policy since the Indian Reorganisction Act of 1934 has been .
the Burcau of Indian Affairs (BIA), organically vart of the Department of :
the Interior. The policies of the Dureanr ars said to be

"yltimately decided not by the Commissioner but by the Congressional

Committees on Intericr and Insular Affairs and by the Indian section

of the Bureaun of the Budget, all. of which have been Traditionally

unsympathebic to Indian demands for self-deierpination and have

followed an unimaginative, conservalive approach based on the

assumpbion that the government lmows best and thal the native must

assimilate", 41/ ' '
76. In justralia, where the British colonial experience was of shorber duration,.
and where the rights of the aboriginal populations were perhaps less articulated
by law, there have bheen asimilar conflichs of jurisdiztion between the executive,
legislative and judicial branches and, at Simes, bebween federal and state
Governments, Unbtil recently, official federal policy was one of agsimilation,
while both state legislation and Supreme court rulings rejected the notion of
separate aboriginal righis ﬂg/ inherited from the British common law tradition.
The Austrelian Government has siabted that although nev federal measures have
now baen faken to establish the nature of aboriginal land rights, they have been
hampered by state legislabtion which conflicts wivh a federal policy eaimed at
granting seourity of temre and effective self-government to the aboriginal
population. o ' :

77. In Labtin Amevican countries, policy ftowards indigenous populations has
offen heen marked by abrupt changes, rather than by constant gradual evolution.
Upon independence in the sarly nineteenth century, the newiy independent States
tended to adopt constitutions and legislation granting equality before the law
to indigencus peoples, aimed atb terminating thelr special stabus. The Civil
Codes adopbed in differant parts ol the continent around the middle of the-
nineteenth canbury put erphesis on privale title to land, and in theory paved
the way for the abolition of communal forms of lard Yenure and social orzanization.
With few exceptions, Indien reserved areas gﬁrvived only amongst the mors
isolated commmities, particilarly in the case of forest-dwelling groups in the.’
Lmazon basin and elsevhere. A dual pelicy thus svolved in some countries. In .
frontier zones, agresments were oftsn celebrated vith migsicnary organizations,
which were given the %ask of "proteching and acculburating tribal grouns',’
though many groups remained completely isclated from national socieby. In.
other-areas, where sedenbary indigenous comsmnities had been protected by ;
calonial Yaw and to some exbent by colonial practice, the policy was one of - .
assimilaiion without zagard to indigencus culbural velues. - The extent to which.
‘miteh policies wers in fact enforced bas depended on pany factors, including
numerical imporiance cf the indigenous populations concernad. the nature of the
agriculiural economy, the size of the available land areas, and the extent of

the demand for seasonel or permanent labour on traditional hacisndas or
commercial plantations.

g;/ Jemes Wilson, The original fmericans: US Indiang. Iliinority Rights
Groups, Revort Ho. 31, 1976.

42/ A. Farrie Pittoek, Australian Aborigines: the Commen Strugeie for
Humanitv International Vork CGrowp for Indigencus Affairs, Copenhagen 1679.
; _ Loy _ 3 3 MO aget, Lo(7
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78. The frend vas to some eoxtent reversed in the Lirst third of the
twentietlhh century. In particuiar the social prov1s1ons of the Mexican
revolubion sought to recogrnize former indigenous forms oi land tenure and
social organization, and to provide for the restoration to indigenous
comaunities of lends which had been unlawiully expropriated from ther during
nrevious decades, ‘

79. In some parts of Labin bAmerica, notably in the Andean countries, traditional
indigenous forms of land tenure and social organization started to be recognized
by law, The nature of these changes, and the historical evolution of this
policy, is too broad = subject to be discussed in this report.” It should he
nobed, though, “hat while scme 3tates limited themselves to affirming in their
constitutions and social legislation that indigenous cultures would be protected
and preserved, obthers went furbher end developed specific state organs for
dealing with indigencus affairs.

80. Internationel action taken by the Crganization of American States and the
relevant Intex ~Amer10dp inetitubtions are covered elsevhere in this report

(see chap, IIT above,;. I% should be nobed heve, however, that the Pirst :
Tnter—American Indian Conference heid ah Patmcuare, Mexico, in 1940, did much to
co—prdinate the initisl framework of fundamental policy towards indigenous
populations in the Latin jmerican Republics within the gensral trends of what is
loown as indigenismo. In some of its resolutions, the “Conference recommended
specific types of action, emong which was the creation in each country of
speclalized i utitu%ions o implement policies developed towards indigenous
populations. Jé,

81. The nature of the action talken and the chapacheristics of the special
ingtitutions created to deal with indigencus affairs in the implementation of
those resoluticns talken ab a hemiswher*c conference, as well as the actuwal official
policy developed in thab connection have varied f¢om country to country and wiith
the passage of time. In cases vhare the Lisa ical rights of indigenous
nopa7ahlo s have been reaffirmed, new policies have been adapted to past and even
to coionial legislation. In those cases whers tne indigenous groups are widely
digpersed ‘hrou@hou* the national territory. witl their scattered lands adjoining
non-indigencus properties, policy wmay te deve eloped, unot by a stabe organ with
n901ch responsibility for indigenous affairs, bub within the over-all framework
of agrarian and community. law. In those cases vhere the indigenous populasions
are predominantly non-acculburated grovps, and vhere there is no past body of
law on which cuvrent policy covld be bu¢?t nolicy is more likely to be
sentralized in @ specific government agency leuq has contrel cover almost every
aspect of indigenous affairs,

Mexico, for example, the decentralized Instituto Indigenista Nacional (1T )
128 g ven flrect r9590u51L11lt for indigenous policy since its crealion in

1948. m;/ However, due toe the diverse naturs 01 the indigencus populations, and
because of ths complex nature o: nootmrvvolut+opamv legiglation on indigenous land
rights and despite the fact that several ministries are represented in the
institute it came as no surprise ab fundamental policy was formulated through
the achtione of a large numiber of sevarate government agencies end departuents.

at

Cf‘ d' G’i ‘

43/ See paras. 64 and 96.

’

Ads mhe Iﬁl'n ; estallished a3 a Tesult of an Inber-American recommendation.
See parz. G0, above.



83, %he situstion has been described as follows:

"In Mexico, indigenous action consists of a heterogeneous collection of
measures, reflecting different criteria, sometimes contradictory and
sometimes complementary: the different Secretaries of State, for
kgriculture; Health and Public hAssistance and Water Resources, apply
their own particular indigencus policy, on occasion completely separate
from that of the IEI ...". 45

84. It has been pointed out in comnection with Mexico that one of the obstacles
standing in the way of the formulation of a clear policy has been the “absence
of an integrated body of principles, policies, objectives, programmes and goals,
indicating clearly the area of direct responsibility of the Instiituio Necional
Indigonigta.” By an Executive Decree of Januwary 1977, a new adminisirative

unit wag established under the jurisdiction of the Presidency of the Republic,
designed to give the executive branch cleser control over the formlation and
implementation of fundamental indigenous policy (ses chepter X on Administrative
Arrangements, below).

85. In Peru nineteenth ceritury civil law abolishing communal lands was also
overruled by early twentieth century law which recognized the legal personality
of the commidades indigenas. The Constitution of 1920 affirmed that it was

an cbligation of the 3tate to protect the indigencus population and to
promulgate special legislation for its economic and cultural advancement, g@/

86. A Depariment of Indian Affairs was seb up in the Ministry of Development
in Peru as long ago as 1921, for the purpose of studying the situation of the
Indieans, and proposing measures for their probection, education and economic
advancenent., A Superior Council for Indian Affairs was set up in 1936, as a
consuliative body respoasible for giving an opinion on tecimical and legal
quéstions concerning indigencus populabions. There have been numerous
vrocedural changes since then, together with new legislation which has altered
the Government's fundamental attitude towards the status of its indigenous
populations.

87. The recent changes, in parfiomilar those during the agrarian reform period .
of the late 1960s and early 1970s, are too varied and complex to be summarized.
adequately here, Byl they should be mentioned briefly as an exanpls of a
goverrmental policy which bhas on the one hand aimed alt transforming rural
soclety taking some account of indigenous cultural and ecornomic pabtterns, and
on the other hand, has withdravm the special indigenous status which wasg
previously granted to indigerous rural workers.

88. The main purpose of the agrarian weform programme was to grant land titles
and further land areas to indigenous rural wvorkers living in the mountain
(sierra) regions, in what prior %o 1969 had been legally recognized as
Comunidades Indigenas (Indigencus Compunities).  But Decree Law 17716 of

24 June 1976 equated their stabtus with that of the remainder of the rural
population., In outline the situaition was as follows:

45/  Alejandrc Marroquin, Balance del Indisgenismo, pp. 110-118,

46/ Indigenous Peoples, International Labour Orgenisation, Genevs 1953,
3 =
op.cit. p. HlZ. ..



"Tpn the non-forest areas, communities of indigenous populations flormerly .
enjoyed recognition as Indigenous Commwniiies; however, legislation adopted
under the agrarian reform programme “transformed the Indigencus Communities
outside the forest regions into Rural Communitles ard no longer recognised
that the more settled agricultural indigenous groups in these regions
had any gpecial status as indigenous- peoples. The dommunities of
indigenous populations in the agn-forest regions have therefore heen
treated on the same basis as other population groups :in respect to agrarian
reform and redistribution of land, and fhe Government has reported thei it
cannot distinguish between the treatment afforded these populations ard .-
. pthers in these regions". 47 - - -

89. In the forest areas, new legislation of 1974 for the first time recognized in
principle the full righis of ownership by tripal groups over their land. 48/

90. Brazil and Paraguay ave examples of counbtries where a specialized staie organ
hes a. very wide mandate not only in the formulation but also. in the execution of
policy. In Paraguasy the Hational Indian Institute (I¥DI) comes directly under
the jurisdiction of the Ministry of Defence. It was created by Decrse 18365 of
1975, which stipulated that its Council should bs presided: over by the Minister

of Defence. It has been empowered to supervise, direct and co-ordinate all
progranpes undertaken in respect of indigenous populations by the Governments as
well as by religious and private bodies. INDI way approve the compencement ar
conbinuation of programmes or mandate any changes it may deem necessary.

91. In Brazil, the Wational Indian Foundation (FIHAT) is attached to the Ministry
of the Interior.- It exercises futelage over the Indians and has complete
responsibility for them in law and control over all aspects of their lives. In
addition to the usuel role of such an agency, which includes prograumes for
development, health, education ete., of the indigenous populations, FUHAL also
administers contracts of -employment on their hehalf, It takes lezal proceedings
in their neme and manages the land they occupy.. 49/ :

92, In both countries, separabe advisory wbodies exist to advise these state
organs on policy issues. In Paraguay, this function has been served by the
Asocimcidn Indigenista de Paraguay, a semimofficial organizetian which is often
consulted on matters of indigenous policy. In Brazil Decree 68,377 of

19 March 1971, which revised the functicns of FUNAIL, stipulated that the President
of FUNAT should be advised by 2 Conselho Indigenisie composed of seven members
nominated by the President of the Republic on the recommendation of the Interior
Ministry. As discussed in another part of the present study, 59/ the

Estatuto do Indio, or Law 6,001 of 19 March 1973, breaks the Indian population
down into the three categories oft isclados (isolaﬁed;, apm via de inftregracao

(on the way to intagration) and inbtegrados (integrated). By this law, Indians
are empowered to petition the competent court of justice to be released from the

47/ Swepston, loc.cit.,

48/ ley de Comunidades MNativas y de Promocidn Asropecuarfa de las Regiones
de Selva y Ceja de Selva, Decreto-lLey lo. 20653, mditorial Inti, 1974. '

49/ See chap. Z.
50/ -See chaps. V and VII,
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tutelage nrov1deu for in the law, so loug as they can satisfy certain
he riu

reqm.remeflt “including Imowledse of the Portuguese language and & "reasonable
comprehension of the usages end ousioms o of the natlo“wl commumity”, By decree
of the President of the fepunlic, epancipation of a native copmunity and its
members cen also be declared when applied for by thb ma}amwtv of its membersy
and when proof has been provided Ty the competent federal agency o? their full
integration into the naii onal  communilty Tt ‘has been alleged tha bLlS law
has at times been misused to emaAulpaie Indian leaders from 1nal~enous status
against ftheir will, on the pasis of their "proven capacity of action within

the larger scclety". 5Hl

93, In Colowbia the Division of Indigencus LiTairs (DAt } the agency within
the Hinistry of Gov crzmant yihiich has formal r*crcnblb ility for policy matters,

has axercised somevhet less comtrol. This is D artly because awthority has been
delegated to missicnaries To deal with,indi,en us people, in marginal dones; 52
and partly because a body of nineseenth century law, which establishes

separate regime of traditional self-government and communal Jand Ilgﬂuv in the
provincial dbpartﬂent inhsbited by the larzest number of a scenlturated Indians,
is still considerzd to have validity tod&y. The nature of dhese lend rights,
and the extent of the resgusrdo areas, has been the subject of controversy in
recent years befween the indigenous communities of the ﬂmpurumonu of Cauca and
the local landowmers and anthorities hen agrarian reform legislation was
enacted in the 1960z, the agravion reform agency THCOORA was empowered to creata
nev résguardos for indigenous uoonl s where necessary, alier copsulbatioa with
the iinistry of GoverAmenu. 4&M '

L

1..

E'.? (0'

94, In an appa$enm ‘atbteunt to formalize and re& cularize 1ts pol uj, the Government
of Colombia has now prepared 2 draft Indian 5% aiute. i version of this draft
law was included in the Covernsent of (olombia's vevort to-the VILL Inter-Anerican
Indigenist Congress held in Mdrida, in Hovember 1930. Tt empowered the
pPresident of the Republic tc seb up a new state organ Lo deal with indigenous
policy questions. Itwm;ﬁﬁosﬁmﬂﬁmiﬁmm
"Por the establishment of the Tegal Regiue for !na; enous Peoples,

the National Government shall appoint an AdVLmovy Comuission, consisting

of two members from Sacn ho- se cf CUongress, ministers appointed by the

Presadeuﬁ of the Republic crzﬂseduatﬂves of the Colombian Association

of Universities, the Colomdxﬁn Acadeny of uarlsr“u&ence, the indigenous

commnities and obther bodies which; in the Covernment's judgement, should

.. > i ""l’
participete in the relevant = adiea. 54/

51/ Allvgatlon” made ai the THESCO-TLACSO gathering of Experts on
Tihnooide and Bthmodevelopment in Latin Ame“ica; Trecember 1981,

52/ Vietor Daniel Bonilla, Sexvants of God or Magters of .Men. & critical
account ‘of the bapuch_a missions in Colombian Lmezonia. . Penguin Books, London,
197(’_0 .

53 / Lev 1%5 of 1 61. as modified by ley 1 of 1963.

54/ Report of the Government of (olompia to the VIIT Tnfer-fmerican

Tndigenist Congress, Merida, Mexloco, 17-21 Novewber 13980.
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95. In this brief survey it can be seen that — even in the one reglon of

Latin Americe — the organs and procedurss have varied greatly in accordance with
the nature and conditions of the indigenous populations. T% should aiso be
noted that, in all the countries considered, there have been substantial
modifications in recent years. 4And in all States there iz growing concern by
the indigenous peoples themselves that they should be consulted and should
participate in the making of national policy as it affects their interests and
1ivelihood,  Although procedures for congnltation often exist, it is clear that
in several cages the members of consultaebtive bodies are designated by the
erecutive branch and may not adequately represent or even reilect the views of
indigenous peoples, particularly those whose views and attitudes may be at
variance with government policy.

96.  Reviewing very brielly the evolution of inter—imerican indigenist policy,
as proposed by the various Inter—American Indigenist Congresses, from the first
to the eighth and most recent, one author has described the situation in the
following terms:

- “Inter-American indigenist policy hinges round twe important dates,
1940 and 19C0. In 1940 the first Inter-iAmerican Indigenist Congress

was held at Patzouaro (in Michoaedn State, ¥exico) in the presence of the
then President .of Mexico, Lazaro Cardenas. resolutions on the following
subjects were adopted by the Congress: a request for the establishment

of indigencus affairs offices in various countries, demands thatb traditional
institutions should be respected, allowing at the same time for development
of the community with a view to its integration in the social life of each
country, the drafting of protective legiglation for the indgenous
population and action to preserve indigenous culture, recognizing the
importance. of indigenous languages. Although this Congress was dowinated
by integrationist ideas, it has to be remembered that this was the first
occasion on which the Indian problem had been raised at the continental
level. Shortly after this the Institute Wecional Indigenista was set

up at Mexico City.

NTpter—fmerican indigenist congresses have conbinued to be held
regularly in Latin America. The Bighth Congress, held at Hérida Gﬁexico)
in 1980, ¢riticized the policy of Windiscriminate. integration of the
indigenoug population' pursued by traditional indigenism which 'systematically
served the intervests of the groups in power', meling use of programmes which
were freguently converted into 'mechanisms to reverse and strategies
intended to check and repress the advancing levels of organization and
struggle of indigenous populations'. This new indigenism, which preaches
the participation of ethnic groups in the development of national soc¢lety,
hes come into being a2t a time when a new jideology specific to the Indians
alone is stariing to spread, namely Indianism.

UCanceived by its ideclogical promoters as & philosophy based on
the Indian's vision of the world, the concept of Indianism has in recent
vears snablsd indigenist organizations to acquire their owm ideclogical
base on which to build continental solidarity, pan-Indianism or Indian
internationalism.”" 55

55/ i, Ch. Barre, loc.cit.
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97. Indianism, which has become a substitute for indigenism at both +he national
and inter-American levels, has been formilated and put forward by %he indigenist
organizations themselves:

"At the first Congress of Indian movements in South America, held
at Ollanbaytambo (Peru) in March 1960, the majority of delegetes and
participants affirmed in a resolution, that Indianiswm provided an
ideoclogical basis for political action: !'We reaffirm that Indienisnm is
the central tenet of our ideclogy, since its vitalist philosophy champions
the seli~determination, the self-sufficiency and the social, =sconomic and
political self-management of our peoples and consiiiubtes the only
alternabive mode of life in a world which is cuxrently in a state of
absolute moral, economic, social and political crisis,!

"Indianism has arisen as an evolving ideology which is essential for
the struggle of Indian peoples against the colonial system under which they
live in the Americas, e means of confronting the extension and modernization
of capitalisp and the universalization of the develovment model of gociety.
Ethnic groups have been organized at the commmal, local, regional, national
and internaticnal levels, their principal objectives being self-determination
and the essablishment of 2 new type of development based on the Indian
commmnal spirit. This attitude finds fanlt with the shortcomings of
non-Indian organizations, in particular political parties, which tend to
give priority to the class struggls, ueglecting the problems of indigenous
peoples (which are to be solved Nater! ). 56/

56/ Ibid.
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C. Description of policy adopted in the States covered by this study

1. Introductory remarks

08, This section will be devoted to discussing de Jjure and de facto aspects of
the content and orieniation of oiiicial policy reilecting the views of
Governmenis and those of non-goverrmental organizations. Particular attention
will be given to the views expressed by organizations of indigenous peoples
themselves. The extent to which the desires and preferences of the indigenous
peoples have.been iazken into account in fundamental policy issues, will also be
briefly examined. o

2.  Government views

99. Meny States did not provide any specific 1ni01matlon ont the convent of their
fundamental policy as regards indigencus populations. 5(/ A few limited themselves
to asserting that no special policy provisions had been Y. made-to- date towards
1nd1gbnouo populations. but that this was now about to change. ﬁu/

lOO. The Government of Costa Rica has stated that, vhereas "pioﬁlems arose in the
past" in this regard, '

"State policy has now evolved very much in, ;avour of 1nd1genoub
__populations during the past two years. [;/] .

", ,. the measures adopied by the State are reflect: d in the decrees
and law ... {cited},

"Up %o now there has been nc change in the policies pursued by non-
official organizations, although this is expected fo occur in the near
future as 2 vesult of current co-ordinating legislation, aimed at avoiding
the confusion which has arisen up to now in regard to indigenous groups.”

101, The Finnish Government has stated:

%Sp far there has been no particular coherent policy towards the Lepps
as a separate group. The administrative measures teken in order to improve
the living conditions in the ncrthern part of the country have benefited the
whole population in these reglons.

"The special needs of the Leapps have now been perceived more clearly
than before, and the formulation of a particular policy towards them is
under preparation. Certain efforts have already been made to help the Lapps
to preserve their languags and culture,

51/ Argentina, Bangledesh; Bolivia, Burma, Fouador, El Salvador, Guyana,
French Guyana, Hondurae, India, Indonesia, Japan, Laos, Nicaragua, Palkistan, ...
Panama, Paragusy, Peru, Philippines, Sri Lenkas, Suriname and Venezuels,.

jgj Costa Rica, Finland, Guetemala and Sweden.



"It is the duty of the local administretive authorities, in pariiculal
the County Government of the ILapp oounty, o see to it that the interests of
the Lepps are also daken into cdonsideration”,

102, The Govermment of Gustiemala has repcrted that:

"Wo fundamental policy has been formulated in regawd to the indigenous
peoples of Gualemala., Although some legislation has been passed on isclated
problems aifecting the indigenous podnulation ~ generally reflecting an ill-
conceived paternalist attitude - the laws which have been adopted are not

“based on clsarly defined criteria as to what constitutzs indigenous culiure,
vhat are the values of that culture which have to be raspected and what
support they sre o be given in national development plans,

"4 positive change in the attitude of the Siate is apparent at present,
however, in thet cultural pluralism is now recognized ze essential to the
formation of genuine Guatemglan natAonhood.”

103, The Governmment of Sweden has reported that:

"Ihe questior of the siipation of the Lapps has been handled ... [over
a long period »f time] as 2 cuestion of gconomic policy, wvhere the task of
the public authorities has heen to try to make it possible fox the Lapps to
keep their reindeser breeding even in the future. A 5eperal principle in the
newv Reindeer Husbandry Lot {Official Gazetie 595 1971 ‘ﬁJY) is that the Lapps
will be granted a greater mzasure of self-determination. The opportunities
to engage in reindeer breeding have been rslucad. About 75 per cent of the
people in Sveden. identifying themselves with Lappish culture and speaking
Leppish do mot make their living from reindeer breeding. In view of these
facts, the Government Commission on Lepp Affairs was sed wp in 1970 for the
purpose of taking measuves in favour of the lenguage and the oculture of the
laops". -

104, The Government zlso noted that in 1970 +the Goverment Commission on Labp Affairs
was set up for the purpose of izlking measures in favour of the languase and culture
of the ILapps; .and that the Commission wms te casry oul i4s work in clonse contact
with the representatives of the Lapps themselves., The Special Rapporieur did noi
heve a report of the Commission ~t his disposal-

105, Several Governments 59/ submitied somewhat more explicit information on
fundamental policy. In general, these Govermment veports lay emphasis on
vorwytary integration over time, with duve regezd for the cultural values and
traditions of the indigencus peaples, and mﬂntion some of the procedures by means
of vhich the indigencus pmoples’ organizetions sre ensbled to play a rols in
decislon~making.

ﬁg/- Austraelis, Brazil, Janada, Chile, Colombia, Denmark (Greenland),
Melaysia, lexico, Wew Zealand, Nerway, and the Uniied States.
J ] 5 ’ Y3



106, The Govermment of Brazil stated:

"In the case of the indigenocus pOﬁulailOT the Brazilian Government has
always taken care %o elaborate zpecial lave fox theiw protection while they
e living under primitive conditions. These laws are aimed at maintaining
L ir lives and property, as well as progressively invegrating them into the

national commu“'ty, by appropriate means, which is to say, without violence
or eny form of coercion, - The basic legal text is Decree To. 5484 of
27 June 1925, vhich establiches a special code for the Irndians, placing them
upder the guardienship of the State, and providing for e sheady pace of
progressive emancipation wntil euch time as they are comp lctclv integrated
into the life of the nations.”
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107, T+ should be noted thet this basic legel text had been complemented by the
_Indlar Statute {(fct 6001 of 1 1972) in which Lhe State's official policy is described
ag follows: .
“irt, 1. This lawv zog the juridical sitration of the Indians or
forest~dwellers and native ¢ iv for the purpose of preserving their
culture and indegrating them, progressively and harmoniously, in the
national communion, : '

o 8
=
:
m

.USole oeragrwnﬂ, Tle protection of the laws of the country is extended
to the Ind £ and native commmities in the seme terms as it applies vo
other Brazilians, WJFCQuazdLnF native usages, customs and iraditions, as
well as the pariicular conditions recognized in this Iaw.”

106, The Govermment of Mvs*“ﬂlia has itransmitted the following information:

the Thrdameﬂiam on;ﬂwumvea of CGovernment policy in xelation to Aboriginal
\uatralians zve that they showld be assisted as individuals and i they

rish as groups, at the local community level, to hold effective and
regpected places wiﬁbin one Australian society with equal access to the
rights and opportunities it provides and sccephance of responsibilities
towards it, At the come time, they should be encouragsd and assisted to
preserve and develop their own culture, ianguages, traditions and arts,. so
that these can become 1'13 g elements in the diverse culture of Australian
society ... ‘Ic 2lso believe that programmes to give effect fo such a
pelicy magt evolve in ac oldﬁnc with the effects of action so far taken and
the nazedes of the uiNEE. they must teke into account the expressed wishes of
Aboriginal Austrelians themselves." 60/

109. The Govermment of Canada notes the substantial changes in its policy since

Vap exhaustive study of the situation of the Indisn people of Canada was

commissioned in 1964 by ths Canadian Government, and the two-velume

Haythorme He po T was puo]zsben in 19667, The report "did not propose that the
gi a2t

Indisns be as d, but that much improved assisiance progamnes be developed

€0/ This siatement was made by a formew Frime Hinister of Australia, in
an official statement of Gommonwealtb policy on Aborlg_nal affairs lssued o1,
26 January 1972 and reaffirmed on July 1972. ‘



as 'prerequisites of proper cholce and decision' by the Indian people in regard
to their own future. Thus the main recommendation of the Repoxrt was that Indians
should be grmnted phual s»atus ut shovlﬂ hecone ’c1+159nv pluf"ﬁ“*h a gpecilal
clajm on programmes of 5001a1 amﬁ conomic ﬁcvmlopmept Lo vomnenvﬁte ?or ﬁaSu
dlsablllﬁleq” : i : .

. . s Lt "y . .
110. The Govermment of Cenads also notes that a new Indian policy was put forward
in the form of a Vhite Paper in 1569 which proposed to end a separate status, to
replace the earlisr lﬂﬂlin Act with an Indian Lands het, and to turn over to the
provinees the responsibility earlier held by the Federa ] Government for education,
healih and social services. It further proposed Lo Huvrh over to the Indians the
control and legal title %o Indian lands, in effect ending the reserve system; and
46 set up an Indien Clzims Commission to deal with outsitanding obligations uncex
treaties gnd oteﬂr egreamentg, The Commissioner was "ﬂpo'nt@d in 1968, :

v

111. The Goveimmenf of Chile, while alsc stres Jlng the reed Tor integra tlon in the
interests of national wnity, lays considerably less emphasis on the preservation
of indigenous culture and forms of social organization. It states that past
special Weglslatlep notebly that specifying the in;ljeﬁable nature of indigenous
land "terure, has in its opinion resulted in ‘significantly retarding the economic
and soc;al ﬁevelopmenu of this social growp”. It asserts furthermore that:

w

. "In our cpinion it is necess ary to. ensure acceptance, esvecially by
Chilean civil servants, of the State's views: the indigsnous peoples are .
Chilsan end must be 1ntegraieﬂ rith the rest of the n=tion as scon as
pos&ible; in furn, society in gcp el must essimilate them as. prompuly and
completely as posszible : . - '

"1t might be wegretiable il this process of assimilation involved the
logss. of 1nu1gnnoub laL‘.sgc and Tomme of culture ftypical of the indigenous
groups, - bt this would in'no way be en impediment to the final consolidation
of the wnity of Chilean society, which cannot be other than-z single whole'™.,

112, The_Goveﬁﬁménf of Colowbia reporbs in commeciion with official policy that:

"The premise on which this policy is bhased iz ‘the 1"rnposs:.b'?ZLi‘l:‘ﬂ,r of.
preventing the physical and cultural integration of fhese populaticns in
the majority’ society, moaernlzed and racially mited. It is, howsver, the
regponsibility of the Gavernment and of the couniry itseli to ensure that-
this integration is carried out with minimum acnszor end maximum respect
for the cultural velues of indigencus groups.™ - o

113, The Government of Denmark, in ite ommuntcation of 21 May 1981, gires
informetion on recent chenges in Its D 71c7 -and administretive arrangements
towards Gresnland., It erplaind, Eowevur. that “the special arrangements which
the nationzl authoritiies 3ﬁve 1ﬂum0duCﬁd for Greenland apply to 21l Greenland
rather than selocted popul %1 n groups’. 4 policy of Home Kule for. Greenlanders
wes passed into lav by A . 577 of 29 Novemben 1072, Since then the Homa Hule
administration has progressively assumed control over more and more aspects ol
indigenous Greenlanders’ af zivs, including: taxation,’ the public school- system,
social welfars, several cultural affairs, and church o affzirs.,

ﬂ]O
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114, The Government of Mexico writes that:

"Since 1877 the officially declared policy in xzelation to indigenous
populations may be summarized as follows: strengthening their produciive
capaclty and gusranteeing them the fruits of their labour, in vhat iz deemed
the most effective way of preserving their cultural vaiuwes and hence of
strengthening the distinctive features of the personality of Mexico ...

"Indigenous policy, which is regarded as a necessity, is based on the
tenet that the strengthening of the national consclousness will be achieved
by respecting ethnic pluralism.”

115. 'The Government of New Zealand states that, whersas until recently 'Few Zealand
tended to demonsirate, in culture and attitudes, a transplant of the culture and
attitudes of the United Yingdom" and "the policy was ill-defined and perhaps
mmconsciously tended towards assimilation", current policy now receognizes a
miltiplicity of cultures with equal wights and opportunities.

"In recent years the policy of the Govermment has recognized the fact
that Hew Zealand society embraces more than one culture in one citizenship.
This means, first of all, thet all citizens regerdless of race have the
same rights and liabilities and that every citizen is entitled to the same
opportunities as others, but full recognition is given to the fact that
Mew Zealand is a multiracial and multiculitural country. This combined policy
provides that, while heing in every sense a full citizen of the State, the
HMaori is entitled fo reizin his social and cultural institubtions and that
all other citizens should be taught to lmov and respect those institutions',

116. The Government of Forway, in the information provided in 1975, stated that:

"The official Forveglan atiitude on ouvestions comnected with policy
towards the Lapps is based on ithe premise that the Horwegian Lepps are
Horwegian citizens with the same rights and obligations as other Horwegians.
In regard to suffrage and eligibility for election to public positions and
offices and for appointment to public and private offices and posts, the
Lapps have the same status as all other Norwegian citizens'.

117. The Government, however, also noted that the policy now to be followed
towards the Lapps would take account of such factors as their language, their
scattered pattern of settlement and their economic livelihood, 21l of which made
it difficult for them to talte advanitage of normal facilities. The Forvegian
Government alse affirmed that: C

"Considerable financizl support is granted to Lapp cultural projecis.
Lapp organizations receive financial aid and co-operate in dealing with
questions of particular interest to the lapps, as well as in matters which
may be regavded as having special conseguences for Lapp areas or which
affect Lapp interests, The Horwegian Government has already appoinied a
special body "The Horwegian Lapp Council' to he the advisory organ for the
. Goverpment on Lapp crestions.”
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118, On the changing characteristics of fundamental policy towards indigenous
populations, present in so many States, the following information applies to the
United States of Amewieca. 4n official report contains the following staiement:

"Throughout 4he history of féderal/Indian relations, there has never
been a counprehensive or consistent approach by the Congress and the Executive
that dealt effec¢tively with Indian problems and, at the same time, efficlently
fulfilled Indian needs.” 61/

119. In a recent official statement on policy towards indigenous populations, it -
is stated that: - .

"Tn 1970, President Hixon amounced a national policy of self-
determinaticn for Indian tribes, At Lhe heart of the ney policy was a
corraitment by the federzal government to foster and encourage tribal uelfu
goverrament. That commitment was signed into law in 1975 as the Indian
Self-Dztermination and Dducation Assistance Act.

“The principle of se 1£-~bvernment set forth in this Act was a good
starding point, However, since 1975, there has been more rhetoric thHan
aotion. Instezd of fostering and encouraging self-government, federal
po£101ps havre by and lerge imhibited the political and economic development
-of the “rites., Bxcessive regulation and seli-perpetvaiing bureaucracy bave
stifled locel & sision making, thwarted Indian conirol of Indian resources,
er.d promoted dependency rather than self-sufiiciency.

TPhnls ﬂdminiﬂ* ation intends to reverse this trend by removing the
obstacies to seif-government and by oreatmng a more favourable environment
For the develop nunm of healthy veservation economies. Tribal governments,
the federal government, anl the private sector will all have a role. This
sdministration ¢ill take =z ilexible approach which recognizes the diversity
ameng tribes and the right of each tribs to set its owm priorities and goals.
Change will not bapoen overnight. Development will be charted by the tribes,
not the federal government.” 62/ '

A4 Fon-sovernmental and indigenous pecpleg' views

120. Almost without excepbicn, informeticn from nen-governmental and indigenous
sources has been deeply critical of offic ial policy. The preveiling vigy iz that,
ever. thengh in theory a Government maw'gﬁvocaum cultiral plurelism and pledge to
respect indigenous cultural values within the process of integration, in practice
the indigenous isgel, cultural, socisl ard economic conceptions, patterns and
institutions have suffered uvndsr what hes been mors alkin to a proscess of
assimilation., Sach views, which have been exprsssed most forcelully by the
Tenrcsentztives of the indigenous peoples themselves, have frequently heen -
echoed by other non~goverumental bodies and independent policy review commigasions,
While these or similar views may have been expressed for generations in certain
countries, they hevs mwdoubiedly become itore frequent in recent years with the .
groving numbmf of organivations of indigenous peoples at the national, regional

1/ Interim Report of the imerican Indian Policy Review Commigsion,
976, w~ 3

6@/" "Tndian Policy!, statement by Mr. Ronald Reagan, President of the
Tnited States of Americe, on 24 January 1983, Office of the Fress Secretary.
The White House. Washingiton D.C., page. 1.
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and international levels, as well as with the sirengthening of international
non-governmental organizations which endeavour to document the situction of
indigenous peoples throughout the world.

121, The views of indigenous peoples are available only for some of the countries
covered in this report. In order to reflect the different nalure of their
concerns, arising from diverse historical and political circumstances, countries
will be chosen {rom each of the mein geographical areas covered in the report.

&s already noted their concerns cen cover z broad spectrum of issues, ranging
from respect for mative laws, languages, forms of social organization and Lland rightis
to approprizte parficipation in nationsl commmities and legislatures, and
representation on consuliative nolicy bodies, The issues of autonomy, self-
determination or statehcod have alsc been prominent among their expressed views.,

122, In Australia, aboriginal groups have been critical of fedezal or Siate policy
on mining and land righis, and of interference with their customary laws.

12%. Although legislation has grenited ownsyship of sxisting Aboriginal Reserves in
certain States %o traditional Aboriginal land-ovming groupe, with administration in
the hands of TLand Co uncils consisting of representatives of easch Aboriginal
commumity in their respective arezs, such land Cowneils have limited povers which

may not reflect the interests of the Aborigirals themselves. The Land Councils

"are alzo empoviered to negotiete the teris and conditions of mining to go ahsad,
except for several imporiant categories of mining ... These provisions have
already been used to preusure the ¥orthern Land Couneil into azreeing in 1978 4o
uranium mining on the Ranger prospect in Arnhem Land where it wac strongly opposed
by most Aborigines., Indeed the Australian Covernment would appear to have
deliberately set up an organization which appears to represent ADorlgLnal interests,
but which in practice is consirained by vhite advice, complex legislation and
powverful instituticns o submit to the wishes of Government and the mining
industry™. 63,

124, O the issue of customary laws, Australis’s leading Aboriginal organization
hag questiomed the terms of refevence of the Australian Lov Relorm Commission,
vhich was g2t up in 1981 o anguire into the exitent Ho vhich Ausiralian lay should
accomodate Aboriginal cusfomery law. The Fational Aboriginal Conference 'set out
its reaction to the inguiry by the ILav Reform Commission ir a motion pui before
the Third ““"emb?f of the World Council of Indigenous Peoples in Canherra. The
FAC demanded that Aborigines have the right to define their customary laws, and
warned that they would reject fdefinitions arrived at by white legel commissions
of inguiry cor any other white legel dnstitution in 4us t?alla -eate We demand
Aboriginzl involvement and propsr consultation of all ihe sppropriate groups and
at all levels. Fundamental to this is recognition of Aboriginzl customsry vights
in land and Aboriginal equity transacticms, asz well as post-colenial Aboriginal
land tenuwrs, incluwding historical occupstion, rights of residence and land righis
on the basis of need and compensat /

%/ H, Barris Piﬁ%ock, Australian %hormhlx ¢s:  The Common Struggie for
Humanity, Imbternational Work Group for Indigencus Affeirs. Document 39
Copenbhagen. 1979, ». 23.

647 Internstional Work Group for Indigencus iffaire {TWGIA) Newsletter,
June 1981.



125, In India and Bangladesh the demsnds of some itribal and indigenous populations
have cenired on political autonomy or statehood, and the maintenance of the
separate system of land tenure which were formerly granted tc them under British
golonial administration., Tribal repre entation in policy-mairing in India, at the
local or national level has been described as follows:

"They have special representation in the legislatures both in the States
and at the centre, ag well as in services. Thus the tribals are made to feel
that they are sharing in the administration of the whole country. Tribal
advisory councils have been sebt up vhere there are scheduled arsas in the
States, and special autonomous hill districts have been set up in Assam undexr
the Siwxth Schedule of the Constitution. These autonomous districts have been
given povers to evolve in their own way and according to their own ideas the
institutions for governing these districts®. 65/

126, The Anti-Slavery Society has given a less favourable account

"Everybody admits that the Govermment policies sgo far implemented to
develop the tribals have failed .,, Government programmes have almost totally
failed to mobilize the people for their own development and in fact because of
the kind of 'development! cfficers sent by State Governments have alienated
the majority of the tribals., The very use of the term 'uplift' demonsizates
thz Government's philosophy of 'development'. Development is something done
to tribals by Hlndus, not a process which the iribals are zcitively invelved in
and control". &6/

127, In those parts of India where tribal peoples predominated after independence,
the kind of eutonomy sought is reflecied in the agreement dravn up be*wean the
Wagas and the Governor of Assam ir 1947. 1 the 3uu101a1 field, 1t was stipulated
that all cases vhether civil or criminal ar351wg betveen Hagas in thn Hage Hills be
disposed of by a duly consitituted Haga Court according to Waga customery law, or
such law as may be introduced with the consent of duly recognized representative
organizations; save that where a sentence of -transportation or death has been
pessed there will be a right of appesl fto the Covernor. In the legislative field
it was stipulated that no lavs passed by the Provinecial or Central Legislature
which would materially affect the tnrmq of this agreement or the religious pracuiﬂes
of the Magss should have legal force in the Nage [iills vithout the consent of the
Naga Fational Cowmnecil, As regards land, it waz further stipulated that land wi

all its resowrces in the Mage Hills should not be slienated to a non-Naga wiﬁhout
the consent of the Haga Netionzl Council, However, from the moment it was
concluded "the agreement was' treated hy the central govermment as z dead letter,

a reaction vhich embittered the Faga leadership snd confirmed their mistrust of

the Indians", éZf Nagaland was granted independent statehood in 1967,

65/ L.M, Shrikant, "The Integration of the Abcoriginal Population of Indial,

g

International Iabour Review, vol. IXXIIT, Fo. 3, March 1956, pp. 2435-248,

ééf Anti-Slavery Society for the Protection of Human Rights; Information
furnished on 21 March 1977.

§1f See Meville Mawxwell, India end the Nagas,. Minority Rights Group
Report ¥o. 17, 1973,
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128, In Bangladesh there have been demands for regional autonomy and the
preservation of their traditional land rights made by the tribal peoples of the
Chittagong Hill Tracts, through their political organizaticn, the Pahari
Janasanghati Samity. Their present demands are: "{1) Stop Bengali intrusion
into the hill tracts and vacate the present settlers {2} remove the leaders of
the Tribal Convention, who represeni the elite snd not the majority of tribals
(3) democratize the Chittagong Hill Trects Act of 19007, 68/

129, In Chile, the ¥spuche Indians have frequently expressed their opposition to
Government policy, which is apparently aimed at the voluntary subdivision of
indigenous reserves. The following information is taken from a report of the
United Mations Ad Hoc Working Group on Chile, on the Situation of Indigencus ths
Populations:

"ht 2 meeting held on 28 June 1978 in Temuco, the Comncil of Mapuche
Peasunts decided to send to President Pinochet a commumnication signed by
the representatives of six Mapuche communities. The representatives refer
to the existence of the dvafi plan 'vhich involves an attemp® to divide up
the indigenous reserves and to collect faxes' and express their concern and
anxiety over the fact that to divide wd the indigenous reserves would mean:
(1} the disappearance of the Mapuche people; (2) the loss of Mapuche
lands; {3 the loss of Hapuche customs and traditions; and {4} +the loss
of Mapuche lands which have been usurped. They go on to state that the
division of the communities would lead to an even more serious lack of
education and would increase emigration and poverty, and that it is
inadmissible for the Mapuches to have to pay taxes in respect of their ovn
jend., The document concludes with a statewment dsmanding respect for their
land, customs, culture and religion®. 69/

13%0. In Colcmbia there is at the moment a full scale reassessment of policy bowards
the indigenous communities going on, “a process that has been hasiensd by the
propagating work of Bonilla and other ethnclogists on their own account and

within a pressure group called the Ccmite de Defensa del Indio'. ng

151. The most ovtspoken of the indigenous organizations has been the Regional
Council of Cauca Indians (CRIC), vhose members have encountered mich repression
in recent years from local and national authorities; CRIC has defined its owvm
programme as follows:

#(1) Recovery of indigemous commumity lands, (2) increasing their
arsa, E}) strengthening of indigenous councils, (4) non-payment of rent,
{5) publicizing legimlation affecting irdigenous. populations end ensuring
its proper implementation, {67 wupholding the history, language and customs
of indigenous pepulations, {7} training indigenous ieachers to provide
education for indigenous populations in their own language, ‘a) promotion
of commmity economic organirzations.” j}f

68/ IWGIA Newslstier, June 1981.
69, 4/3%/331, para. TO9.

70/ IMugh O'Shaugressy, Vhat Future for the Indians of South America®,
b=l g1
Minority Rights Group, London.

71/ Consejo Regional Indigena dsl Cauca, Unidad Indfgena, Unidad,
tierra v cultura, Bogoid znd Fopaydn, December 1982, pp. 6~7.
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132. Although the Government of the United States has affirmed that Fhe views of
the indigenous groups affected by policy are actively gsought in the formulation of
such policy™, the American Tndian Policy Revisv Commission has ctabea"he following
in its inderim renorL of July 1976:

"Throughout the histery of federal, Indian rela tiona,. bhar@ hws ﬂEVE“ ‘been
a -omprehensive or consistent approach by the Congmesu and the Txecutive that
dealt effectively with Indian problems and, at the same u_me, c¢¢1cﬂcnbly"“’
b f 1ied Indian needo, Indlan policy has led directly to 2 situation of deep
despair and fruvtrgnﬂop gmong Indian ULQPlE documented by countless alarming
tiatices reflecting all-aspecte of the living conditions. of Indian people. -
Th ig Trustration has been physically manifested in events such as the occupation
the Burean of Indian Affairs and the siegs of Woundad Khe"" 72 ' '

133, As Teportrd to the Special Rapporteur during his official wisit to the

Tnited States of Amerisa, 1976, many United Staiss Tndians have explicitly rejecied
the policy of integration, end are acbively wﬂek_rg political autonomy ox a return
to the trehmJ relationships of earliexr times

-

34, Aecording to a source:

“Many Indian peopls today think that 2 return to the treaty velationship,
and the accompa nM1nr recognition of sovereignty, is the only way to keep non-
Indian governmente from interfering in the affairs of Imdian governments. ¥or
exawple, in Fovember 1972, the Trail of Broken Treaties Caravan nrpsnpted a
paper to the United States Gevernment in which a c¢all for the res oration of
the %reaty velationship was made” .15

hnother source shates:

i.J
ot
w1
a

“Indians ave not seeking @ type of independence vhich would create a
uctrllj izolated community with no ties to the United States whavsoevel.
the contrary, the morvﬁent of today sesks to eztablish clear and
uncontr vertad lines of pelitical suthority and raspons ibility for both the
tribal govermﬂenbu and the United States o as 1o nrevent the types of
errors and maladministration which presently mark the Indian scene®, T4/

ae
it

136, Most couniries have asserted that the desires and preferences of indigenous
peoples are taken into socount in the formulation of policy. dever al of them
have pointed to the existence of a specific comsultative body through which these
preferences are arilculated. Ais hae been ssen above, however, the consuliaiive
body may be nominated by the executive without consulting repressn tative

s

72/  Interim Report of tﬂ
OT_oitey PFe 29 39-.40. Part
above.

¢ Commission,
cuoted in para. 118

- F < - . - .
13/ Curtis Berkey, Indian Sovereigniy, Washinglon D.C., Inatitute for the
Development of Indizn la", 1976,

747 Vine Deloria jr»., Behind the Trail of Brolren Treaties, Wew Yorlk,
Dell Pub71 shing Co., 1574.
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organizations formed by the indigenous peoples themselves. In Brazil, for example,
while the Conselho Indigeniste is nominated by the President, legal personality
hasﬂrecenﬁly been denied to = new grouping of in&igenous-organizations,'the

Unifo das Nagoes Indigenas, In Colombia, slthough the draft Indigencus Statute
provides for an advisory commission comprising representatives of the indigenous
communities, the Consejo Regional Indigena del Cauca (CRIC) hag regularly been
dencunced by govermment spolkesmen as a 'subversive organization”. In other States,
it has at times been alleged that Goverrments have given recognition to tribal
councils vhich do not represent the wishes of the majority of indigencus peoples.
But the major complaint of indigenous peoples is that, although some form of
consuliation may take place, their own views will rareiy affect decision-making
over the use and control of land or mineral resources.
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D, Control, examination and review of officially adopied policy

137. No information is available in these respects for many countries. 12/ For a
few countriea thers is government information on scme aspects of these
guestions. Iﬁ/ Hon-governmental information is availablsz only for a very few
countries. 77/ From whatever information is available on some of the countries
covered by the present study it se¢ems tlear that procedures for control,
examination and review of policies orfﬁcwaly adopted by the Stat: as concerns
indigenous populations vary considerably from country to country. Examples of
the information at the Special Rapporteur’s dispesal are found in the following -
apagpraphs, - B :

1%38. The Government of Busiralia has reported that:

tEfforts are being made to inersase effective consultation with
hboriginals at all lavels. Aboriginal advisory bodies have beeb eatablished
in most States and in the Northern Territory, =ither by Statute or otheruwise,
to provide a formal mezns of consulting &borizinal opinion in the development
and revieu of policies and programs. A number of national Aboriginal
conferances and meetings of representative consultative bodies have been
convened. :

139. The Covernment of Canada has stated that: 78/

“"The most direct and effective action taken by the Canadian Government
to snsure an examination and review of policy toward the native people, has
baen in assistance to the natives themselves to organize for thls purpose.

"In 1966 the extensive reaview of the Indian position by HiB. Hawthorne
noted the lack of a unifisd voice to speak for tht Indians. Seattered
across Canada in many tribes speaking many languages, the Indians had been
unsucecessful in «fforts at countrywids organization. This was even more
true of the non-status Indians and Eskimos.

"The most ramarkable development in recent years has been the rapid
organization of all three groups, which now maintain three headquarters
of fices in Ot“ana for direct contact with th= government. In 1968 a mesting
of Indian and Métis representatives from eight provinces dzcided to organize
nationally in two separate bodies ...".

75/ Argentina, Bangladesh, Bolivia, Brazil, Chile, Costa Rica, Denmark
{Greenland), Ecuador, El Salvador, Finland, France (Guyane), Guyana, Honduras,
India, Indonasia, Japan, Laos, Nicaragua, Pakistan, Panama, Paraguay, Peru,
Philippines, 5ri Lanka and Venezuela. ‘ :

76/ Australia, Canada, Guatzmala, Mexico, Hew Zealand, Norway, Sweden and
the United States of fAmerica.

71/ Colombia, Indiz and the United States of America.

73/ The Government then provided information on the dHaticnal Indian
Brotherhood the Hative Council of Canada and the Inuit Tapirisat of Canada.
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140. The Hew Zealand Government has communicated that the Maori and Island Affairs
Department reviews legislation annually and the lawv is constantly being amended

to keep up with the changing situation. The Hew Zealand Maori Council also makes
representations to ths Minister suggesting changes in legislation.

141. As far aza thz New Zealand Maori Council is concerned, ths Government has
stated that the Maori District Councils were organized in 1962 into the

New Zealand Maori Council, created as a consultative body. The Council expresses
its views on all proposed legislation affecting the Maori population, before the
Maori Affairs Select Committze, and has frequent meebings with the Minister of
Maori Affairs to discuss matters of polioy.

142. The Goveirnment of Sweden has stated that a government Commission was set up
in 1970, to consider what further measures could be taken to promote the language
and the culture of the Sami p=ople and that the Commission was to carry oub its
work in cleose consultation with Sami representatives.

143. A& United States of America govermment source stated in 1978 that:

1The Seleect Committee on Indian Affairs of the Senate, establisghed in
the 95th Congress primarily to consider over 200 progressive legislative
recommendations made by the American Indian Policy Review Commission, will
continue to function in the 96th Cengress.® 79/

i44. Mentioﬁ has been made above of the American Indian Policy Review Commission
establi$heq in 1975. §9/ ; : , .

145. The Government states:

_ lThe Indian groups are sophistiecated politically, and know how to work
with the Congressmen and Senators and with the State and Federal agencies.
In general, the Government tends tc be responsive ta their needs and very
few measures remain in force after they have ceased to be useful, Not all
would agree with this statemert, but they are the ones who object to certain
measures or procedures thai are supported by a majority.

"Yince Incdian programs cost money, at any time a majority wishes to
reduce government control of szll services, the Congress and the Executive
Branch of the Federal Covernment are likely to be only too willing to do
so. This, in fact, is one of the main concerns of the Indian community -
that Federal services will be terminated prematurely.,®

797 TReport prepared by the United States Commission on the Confersnce on
Security and Co-operation in Burope for the European Review Conference in Madrid,
November 1980, pp. 150-155.

80/ See para. 132, above.



146, Acq§rding %o a repor: 81/

"Tncidentally, one sentence in the UI résponse bespiaks an attitude
that is completely anworthy of the traditions of the United States. it is
reproduced hére in’ serrou and wibhout Further comment: fHot all would agrae
with this statement, but they ars the ones who objech to certain measures or
procadur=s that are supportad by a majorityv.’

"hs dny review of fhe termination are will a

. attest, it is not true that
no bill is passed by ‘the Congre 1thout he arlng from those affected by the

s

bill. mainly the Indian pOpdlltlon. tlthough the record of Congress has baan
considerably batter in recent vears, particularly with the recent tendency of
mijor parties to select their prasidential candidates from the longraas,
Indian tribal represantatives are shill not routinely inviiad to Legtify on
_zenaral legislation which affects thom, nop are thes c i such
'1egislatidn unless ac an afterthought and oftun as ragulh of expensive
lobuying efforts conducted by the bLribes themselves.”
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The Government of HMexico has merely stated in its report that: -

iThe system of woric of the Office for Over-all Co-ordination of the
Mational Plan for Depressed Areas and Marginal Groups under the 3uf15dlCBlOP
of Office of the President of the Republic, wiicn covers the Instituto
Macional Lndlgfnlstd. 1nclad syssemns of 31a‘uﬁt40n.

148. Two Govarnments provided only negative information in thls connection. 62/
The Gavernment of Guatemala, after deseribing az change of attitude on the part of.
the State in recognizing culiural pinralism as "essential To the fermation of
genuine Guatemalan nationhood", st 1tes that: '

SThe new trend in State policy (promotion of co-oparabives for
indigenous rural workers and erafismen, =fe.) is stiil in tae planning stage

=

and, in 2on s qq=nvh, no provision has vet been made for the exanination and
paviaw o policy cowu@rnvnv these sthnic groups

149. The Government of Norway states that "no gpecial measurss had been taken o
control an examination of State pslicy towards the ilndigsnous ponulation®, adding
that it was Ffelit that the Yover-all -review and any updating raquired are talken
care of throuﬂh the demecratic ergans and fhe regular fun ctions of the varicus
organizations including: d’SCJmu;ﬂﬂ of the budget and the reports on activities . .
in different fields™, ‘

150. The view has bean axpressed that in Colombia 2 fundamental examination of
the bases of the policy adopted toward indigenous populations was begun in the
early 1970s. In the words of ong author:

0

€1/ American Indian Law Hewsletter, lec. cib., pD. 19-20.

82/ Guatemala and WNorway.
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"At the moment there is a full scale reassessment of policy towards the
indigencus communities going on a process thab has bzen hastened by the
propagacing work of Beonilla and other ethnologists on their own account and
within a pressure group called the Comité de Defensa del Indio. in
November 1971 President Paatrana set up a Consego Na01anal de Politica
Indigenista (NaLwopal Council on Policy towards the Indian) with a very wids
brief’ to recommend fubure policy on the queztion.,” §§j'

151. 4s regards Indiz, "there ars at present 11 Tribal Research Institutes in the
country. To.cow-ordinate their activities, a 30 member Central Research iAdvisory
Council has been.set up. The Council provides guidance on policy formulztion and
serves as a clearing house for the Tnsuluuuaa, Centra_ and State Covnrnmpnt and
other research organizations connected with uﬂleA problemsy, @i/

152. From 1nform1t1on available to the Special Re pDOPteUP, it would appear that in
most other counbries considered in the present repord, no thorough co- ovdlnated
examination of the gquestions involved has been usnderbaken in many years, if ever.
It would further seem that noc systematic arrsngemsnts have been mzde for
consultation with, and the. participation of, indigsznous populations on the
fundamental determination of attitudes regarding issues which arffect their lives
and which will form the basis of State policy concerning them.

1535, 1t is,-otherwise, a well established facht that indigenous peoples’
organizations have become more and more active in recent times and that there may
well not exist universal zgreement among the indigenous populations

themselves as to what constitutes the most authentic form of representation of
their besi interests, their desires and preferencas. There can thus be no
foolproof mechanism te ensure thal policies in faet reflect the wishes of the
majority of the relevant indigenous groups. There can be little doubt, hawever,
that policies without any review or consultation procedures whatsoever will
inuscapﬂbiy lead to disenchantmeént and conceivably to eivil unrest.

154.;Et-would thus appeasr that the most enlightened manner of proceeding with
examination and review of pelicy is precisely to give government support to the
existence of representative indigsnous organizations, and then ensurs indigenous
representation in the major policy-making bodies, and to build into tha policy
formulation procedures the necessary consultation with, and participation ¢f, the
differsnt indigenous groups involved. Should this not be thiz, case, then there is
a very seriocus danger that whatever apecial mzasures may have been baksn will
outlive their usefulness and fail to reflect thz present-day needs, conceprns,
desires and preferences of the indigencus populations concerned.

83/ 0FShaughnessy, op. cit., p.20.

84/ India, A& Reference Annual, 1974. - Government of India, op. cit.,
pp. 97-99. ——
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E. BReview of policy adopted by non-governmental or unofficial organlzatlcns
155, In point 13 of the cutlinz for the coliection of infowmation in connection
with the study, an atteapt was made to gather information concerning the review
cF the policy pursued by unofficial organizations, including: religlous missions,
ssions, commissions or groups of a scientific, anthropoligical, ethnological,
3001ologlcal or other naturs that have underiaken action programmes among
indigenous populﬁtwons..

156. Many of Lho 3( countrlcs covarsd in the present study did neb provide any
information whatsoever in this regard. 85/ Informztion is available, however,
on a [@w countries, vhether it was prov1ucd by the Governments concerned 86/ or
by non-goveramental sources. 87/

157. Some Governments have provided lnrormatlon on the review of the policy
pursued by unofficial organizations as carried out by State aubhorities. Thus,
the Government of New Zealand has reported that:

~ "Sp far as scientific bodies are concernaed, the principal scientific
organization in New Zezaland is the Royal Society of Hew Zealand. This
body, formerly known as the New Zealand Tistitute, quite early in the
higtory of. New Zealand, beg n'nublishing'mitarial on HMaori socieby,
traditions,, arts and craft:, customs, and so forth. In 1892 the
Polynesian K Society of New Zealand was IOPﬂLd Thls is a voluntary
seientific body with a worlduide mLmborshlo which had for the last BO yearsa
centinued. to. publish anthropological, pLhnolog¢cal and sociclogical material
on the: Maorl peoples and kindred peopla of the Pacific. The Society's
publlcauluns represent the principal body of Maori traditional law that has
been published and had it not been for the work of the society the present
day movement amongst the Mzori peopls to rcv1vv their tribal customs would
have, in many casas, been frustrated. o

158. The Government of the United States replied referring to indigenous peoples
interest groups, as follows:

"There are numerous Indian interest groups which ab times have played
an important pari in formulating Indian policy. Currently there are three
primary groups. Tha National Congress of fmerican Indians which was
@stablished in 1946, the Hational Tribal Chairman's Associabion, established

Cin 1971, and & more militant group called the American Indian Movement
LStabllShLd in the last decade, l=d largely by non-reservation or
acculturan ad p=rbon with =ome degree of indigenous blood. Thersz is no
quastion but that these organizations have an impact both within the
legislature and the Executive Branch of Government on the legislation about
and the carrying out of Indian programs.”

85/ Argentina, Uangladosh Bollv1a, Brazil, Burma, Chile, Colombia, Denmark
(Greenland), Ecuador, ‘EL Salvador, Vrﬁnce'(Guyanc), Guyana, Honduras, India,
Indonesia, Japan, Laos, Malaysia, MNicaragua, Norway, Pakistan, Panama, Paraguay,
Peru, Philippines, Sri Lanka, Suriname, Sweden and Venezuela.

§§/ Mustralia, Canada, Costa Rica, Finland, Guatemala, Mexico, New Zealand -
and the United S5States.

87/ Brazil, Colombia and Venezuela.
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159.

The Australian Government refers rather to the review of State policy by

non-official organizations as well as the influence these organizations exert
on policy towards indigenous peoples in general :

"Unofficial organizations of all kinds and -individuals, both Aboriginal
and non-Aboriginal, can and do review and influence the development of
policy in a varlety of ways, for cxample by petiticning the Government,
making submissions to the Minister responsible for Aboriginal Affairs,
developing specific proposals for which Government funds are requested,
publishing reports, making submissions in respect of Aboriginal Affairs to

. Government committees of enguiry, and so on."

160.

Somathing similar may be saild of the information furnished by the

Government of Canada, which has stated that:

161.

"An active non-government wihite organizaticn concerned with the needs
and problems of native people has been the Indian-Eskimo Asgociation. It
conducts research and pursues a broad program of public education, giving
practical assistance to native people. Its policy has altersd ag the native
organizations came into being. In 1971 it changed its name to the Canadian
Association in Support of the Native Peoples. While it malntains an
independent point of view in regard e the selection and review of issues
and policies, its genaral objective is to promobe understanding and support
among the white population in matters concerning the native people.

u8imilarly, the active social agencies of leading churches of Canada,
including the Anglican Church, the United Church, the Roman Catholic Church,
and the Moravian Church, have undergone a change in policy. There is a
conscious effort to abandon a ‘pabterpnalistic’ attitude for a more ao=operabive
and supportive rola. Tne Churches have withdrawn from the administration of
Tndian residential schools, 2 role they traditionally occupied under the
aubhority of the Federal Government. Schools are nov conducted through
varying arrangements with provincial governments.! ' .

Some Governments have provided information on this question, for example

those of Costa Rica, Finland and Guatemala.

162,

163.

The Government cf Costa Rieca has reported:

"Up to now thers has been no review of the policies pursued by unofficial
organizations, although this is expected to occur in the near future as a
result of current co-ordinating legisiation, aimed at avoiding the confusion
which now exists in regard $o indigenous groups.’

Similarly, the Government of Guatemala has reporied:

mier has a review bezen conducted of the poliey fellowed by unofficial
organizations when implementing cultural action programges ameng indigenous
populations. The reorganization of the activities and functions of the
Instituto Indizenista Nacional - at present under examination and
preparation - will enable supervision to be exercised over these non-
governmantal activities in relation to indigenous populations.”

The Finnish Government has stated that:

"The Government has not interferred in the policy pursued by unofficial
organizations." )



164, In a statement which appears to reiate rather to Governmeni bodies, covered
in another part of its report, the Government of Mexico has indicated that:

FProgramme IV.I.3 Bases for Action is aimed at improving the judicial
and administrative instruments regulating the entities of these
organizations, with a view to guaranteeinz the rights of communities.”

165. Hon-governmental sources have reported on the considerable indezpendence that
had been traditionally given to religious missionaries for the conduct of their
activities in some counbtries. Information dating from the late 1960s and early
1970s was available to the Special Rapporbteur in this regard. It was reported,
for instance, that in Venezuelaz, "As regards the zctivitiss of the Catholic
missions working in Indian territory by virtue of delegation of [functions from the
national governmsni, these ars carried oub in accordance with their own judgement
and interest; the only stipulation being that they present a monthly statement
of accounts regarding bthe zrant made to them by the Ministry, and a report at the
end of each year, as required by the present law of the Ministry, ‘for irelusion
in the balance-sheet and statement of accounts laid bhefore the Hatlonal
Congress.™ 88/

166. As to the situation prevailing in Colombia under arrangements then obtaining
in the early 1970s, thers was a “total lack of official interest in recovering
the function of acculturation which was handed over to Catholis missionaries,
although their ineffectiveness and their frequent abuses have of'ten been
denocunced. In fact, quite the contrary; there has been increased delegation of
powars to private persons or associations who hava shown an interest in assuming
them. This explsins the cases of ... an Eudist priest ... and ... an Averican
Bruce Olson among the Bari, and, on the national scale, the formal lagal
delegation of the aceculturation of the 'savagss® to 219 Catholic mission posts
and to 33 groups of research workers of the Summer Institute of Linguistics (SIL),
while the State maintains only 3 small commissions in the whole national
territorv. '

... Various fachors have influsnced the nasceni movement towards change
which has baen apparent in thes last Few vears in some Catholic wissionary
circles in Colombia. Some are external, for example the criticisms expressed
agalinet missionary activity and the erpanaios of Frotesbantism. Most are
internal, first of all the repercussions of the world-wide crisis of the
Church and the impact on the prissis of the Golconda movement by the
anticolonialist ideology and the determination of Camilo Torrss, the guerilla
priest.

"From this point of view the Vaupés proved fertile ground. UBoth because
of the challenge of United States Protestantism and the SIL, which has 10
landing strips and 25 members in the area, and because it was the apostolic
see of the visible he=ad of the Golconda movemant and also suffered the
effects of colonialism.® 59/

83/ hnnual Report of the Comisidn Indigenista de Venezuela {1964-1365), see
Nelly Arvelo de Jiménez, "An fnalysis of Official Venezuelan Policy in Regard to
the Indians", The Situation of the Indians in South Americs, YWorld Council of
Churches, loe. eit., p. 34.

§2/ Victor Daniel Bonillia, UYThe Destruection of the Colombian Indian Groupa",
The Situation of Indians in South America, World Council of Churches, loc. ¢ifb.,
pp. 61 and T1.
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167. The Special Rapporteur has already noted above some of the historical reasons
for the missionary pressnce in isolated indigenous areas, and has made mention of
their past record as the protectors of "Indians against abuse by encroachers. But
in more recent times there has been. widespread concern at the reportad tendency

of certain missionavy groups to impose alien cultural patterns without vegard for
the views of the local population. 3Such accusations have been frequently made
against the Summer Institute of Linguistics (SIL) itself, which has engaged in
substantial missionary activity amongst indigenous populations in Afeica, Asia and
Labin fmerica. 4&nd information svailable indicates that Yco-crdination between
government agencies and missions is not effective; laws and sducational plans may
not be observed by missions; and missions are rarely obligmed to keep the
governments informed of the details of educaticnal activities ... Several
‘governments have contracted with the SIL to produce teaching materials in
indigenous languages, or even to undertake total responsibility for the educaticn
of the,Indians. Recently, however, the 3IL has been expelled from Brazil and
Panama'. 90/ - '

168, It should be noted that contracts with SIL missionaries have also been
terminated elsewhere. 91/ Such decisions can be prompted by hostile public opinion,
which can itself be a reactlon to an absence of national control over the
activities of foraign missionaries. In countries with vast geographical areas,

poor communications and often slender raespurces, adequate supervision may

doubtless prove a very difficult task. However, in those cases where ihdigenous
peop‘es are subject to effective administration by an external organization,
whether‘offzclql or unofficial, there is a need for ways and means by which they
can report abuses or shortcomings abt the local level to the competent national
authorities. '

90/ International Work Group on Indigenous Affairs and Survival International,
1981, ¥Is God an émerican? An anthropological Perspective on the M1551mnary York
of the Summer Institute of Linguistics.” .

2&/ It should be noted that contracts with SIL missionaries have alsc been
under eriticism in other countries, for example, Ecuador and Mexico.



