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“Recognizing in particular the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children, consistent with the rights of the child”
--  Preamble, UN Declaration for the Rights   

     of Indigenous Peoples 

Human rights considerations pertaining to Indigenous Children in State Custody are multi-faceted, inter-related and mutually-reinforcing.  They encompass the collective rights of Indigenous Peoples, the individual rights of Indigenous children in need of special care and intervention, or who have already been removed from their families and/or communities under state programs and policies, and the needs of societies at large to ensure the best possible outcomes for children, respecting the rights of all concerned.   

Existing international human rights norms and standards provide an important framework for addressing a range of relevant concerns. These include:  1) the rights of Indigenous Peoples to make decisions, based on the principles of self-determination and free prior informed consent, regarding matters which affect them, including, specifically and profoundly, the care and custody of children and future generations; 2) the rights of Indigenous Peoples to develop, control and manage policies, programs and institutions affecting their own communities and members, based on their right to autonomy and self-government ; 3) the rights of Indigenous Peoples to transmit their cultures and languages from generation to generation, (a right seriously impacted by systematic removal of children from their communities and families for any reason);  4)  “legacy” impacts of past state policies and practices which, although no longer in practice in some cases, nevertheless continue it have ongoing human rights repercussions that may require special remedies or corrective measures carried out in conjunction with states and impacted Indigenous Peoples;  5)  the rights of Indigenous children and youth to have care which supports and respects their rights, needs and development including their right to maintain their Indigenous identities and to participate in and learn their own  cultures, spiritual practices and languages; 6) the rights of indigenous parents, families and communities vis a vis their children; and 7) in conjunction with Indigenous Peoples, the obligation of States to implement, promote and monitor the enjoyment of these and other related rights, including development of effective solutions, remedies and mechanisms. 

Indigenous children have the right to be Indigenous.  The effective implementation of these international norms and standards are critical to this goal.  Article 43 of the UN Declaration on the Rights of Indigenous Peoples speaks to the minimum standards for the “survival, dignity and well being” of Indigenous peoples.
Some of the most relevant human rights standards which should be considered by this Expert Seminar in addressing impacts, assessing responses and developing effective solutions, include:
A.  The fundamental international normative framework for the Rights of Indigenous Peoples, and all Peoples, to maintain Jurisdiction, Control and Decision – making authority to determine actions that should be taken to ensure the well being of Indigenous Children is the Right to Self-Determination, as affirmed in Article 1 in common of the two International Human Right Covenants (International Covenant on Civil and Political Right – ICCPR - and the International Covenant on Economic, Social and Cultural Rights - ICESCR):
1. All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. 

B.  The United Nations Declaration on the Rights of Indigenous Peoples further affirms this right for Indigenous Peoples in this key area of self-determination and autonomy, right to develop and control programs and institutions, as well as the relevant rights of the Indigenous children.  In addition, the UDRIP in many of its preambular paragraphs and operative articles affirm the principle of non-discrimination as well as the overarching necessity for Indigenous People to maintain their cultural identity and integrity. These rights have been directly threatened and violated, both individually and collectively, by state policies which continue to support the removal of Indigenous children from their families, communities and cultures, often without the agreement of the impacted Indigenous Peoples, families and individuals.   

Some of the relevant provisions of the UNDRIP which should be taken into account, followed up and implemented by UN members states (as per Article 42) include: 

Preambular Paragraphs:

Affirming also that all peoples contribute to the diversity and richness of civilizations and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocating superiority of peoples or individuals on the basis of national origin or racial, religious, ethnic or cultural differences are racist, scientifically false, legally invalid, morally condemnable and socially unjust,

Reaffirming that indigenous peoples, in the exercise of their rights, should be free from discrimination of any kind,
Convinced that control by indigenous peoples over developments affecting them and their lands, territories and resources will enable them to maintain and strengthen their institutions, cultures and traditions, and to promote their development in accordance with their aspirations and needs,
Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources, 

Recognizing also the urgent need to respect and promote the rights of indigenous peoples affirmed in treaties, agreements and other constructive arrangements with States,

Welcoming the fact that indigenous peoples are organizing themselves for political, economic, social and cultural enhancement and in order to bring to an end all forms of discrimination and oppression wherever they occur,

And, addressing directly the theme of this Seminar:

Recognizing in particular the right of indigenous families and communities to retain shared responsibility for the upbringing, training, education and well-being of their children, consistent with the rights of the child,

Articles:

Article 3

Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

Article 4

Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.

Article 8

1. Indigenous peoples and individuals have the right not to be subjected to forced assimilation or destruction of their culture.
2. States shall provide effective mechanisms for prevention of, and redress for:
          (a)  Any action which has the aim or effect of depriving them of their integrity as distinct peoples, or of their cultural values or ethnic identities;…
          (c)  Any form of forced population transfer which has the aim or effect of violating or undermining any of their rights;
      
          (d) Any form of forced assimilation or integration; 

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with the traditions and customs of the community or nation concerned. No discrimination of any kind may arise from the exercise of such a right. 
Article 13

1. Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities, places and persons.

     2. States shall take effective measures to ensure that this right is protected… 

Article 14

1. Indigenous peoples have the right to establish and control their educational systems and institutions providing education in their own languages, in a manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels and forms of education of the State without discrimination.

3. States shall, in conjunction with indigenous peoples, take effective measures, in order for indigenous individuals, particularly children, including those living outside their communities, to have access, when possible, to an education in their own culture and provided in their own language. 

Article 18

Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision making institutions.

Article 19
States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

Article 20

Indigenous peoples have the right to maintain and develop their political, economic and social systems or institutions… 
Article 21 
1. Indigenous peoples have the right, without discrimination, to the improvement of their economic and social conditions, including, inter alia, in the areas of education, employment, vocational training and retraining, housing, sanitation, health and social security.

2. States shall take effective measures and, where appropriate, special and social conditions. Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and persons with disabilities.

Article 22

1. Particular attention shall be paid to the rights and special needs of indigenous elders, women, youth, children and persons with disabilities in the implementation of this Declaration.

2. States shall take measures, in conjunction with indigenous peoples, to ensure that indigenous women and children enjoy the full protection and guarantees against all forms of violence and discrimination.

Article 40

Indigenous peoples have the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.
 C.  The United Nations Convention on the Rights of the Child (November 20, 1989), is the international instrument that directly addresses the rights of all children.  It includes many provisions directly relevant to the theme of this Seminar, reinforcing the rights of children to maintain relationships and ties with their families, communities and cultures, as well as the rights of families, communities and children themselves to participate in decision-making pertaining to child care and custody matters.  In articles 29 and 30, among the important provisions excerpted below, the CRC underscores the specific needs and rights of Indigenous children:

Preamble:

Convinced that the family, as the fundamental group of society and the natural environment for the growth and well-being of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume its responsibilities within the community,
Article 5 
States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present Convention.
Article 7
1. The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents. 
Article 12
1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

Article 20
1. A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State. 
2. States Parties shall in accordance with their national laws ensure alternative care for such a child. 

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if necessary placement in suitable institutions for the care of children. When considering solutions, due regard shall be paid to the desirability of continuity in a child's upbringing and to the child's ethnic, religious, cultural and linguistic background. 
Article 29
1. States Parties agree that the education of the child shall be directed to:

(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential;
(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations;

(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own;

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peo​ples, ethnic, national and religious groups and persons of indigenous origin;

(e) The development of respect for the natural environment…
Article 30
In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin exist, a child belonging to such a minority or who is indigenous shall not be denied the right, in community with other members of his or her group, to enjoy his or her own culture, to profess and practise his or her own religion, or to use his or her own language. 
Article 40
1. States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society. 
D.   Of particular importance for consideration by this Expert Seminar is the Committee on the Rights of the Child General Comment No. 11 [CRC/C/GC/11, 12 February 2009], from the CRC’s 50th session 12 -30 January 2009, titled “Indigenous children and their rights under the Convention”. It provides a detailed analysis of the CRC’s relevant provisions vis a vis the situation, needs and rights of Indigenous children, as well as an assessment of relevant state obligations for implementation and monitoring of compliance.    It has been attached in it’s entirely.   

CRC General Comment 11 also makes reference to relevant provisions of the International Convention on the Elimination of All Forms of Racial Discrimination (1965), the International Covenant on Civil and Political Rights (1966), the International Covenant on Economic, Social and Cultural Rights, (1966) and the International Labour Organization Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries (1989).  It also highlights relevant reports of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous peoples, the 2nd session of the United Nations Permanent Forum on Indigenous Issues (2003, with the focus theme “indigenous children and youth”) and the Committee on the Rights of the Child’s annual Day of General Discussion on the rights of indigenous children (2003).  This Day of General Discussion also produced and adopted specific recommendations aimed primarily at States parties but also United Nations entities, human rights mechanisms, civil society, donors, the World Bank and regional development banks.

CRC General Comment 11 underscores the significance to this topic of the adoption in 2007 by the United Nations General Assembly of the Declaration on the Rights of Indigenous Peoples which “provides important guidance on the rights of indigenous peoples, including specific reference to the rights of indigenous children in a number of areas” (para 10). 
E.  The recommendations from the Committee on the Rights of the Child’s “Day of General Discussion on the Rights of Indigenous Children” on 19 September 2003 also included important and relevant provisions, including: 
Law and public order including juvenile justice: 

13. To the extent compatible with articles 37, 39 and 40 of the Convention and other relevant UN standards and rules, the Committee suggests that States parties respect the methods customarily practised by indigenous peoples for dealing with criminal offences committed by children when it is in the best interests of the child.
Family environment:

17. Recommends that States parties take effective measures to safeguard the integrity of indigenous families and assist them in their child-rearing responsibilities in accordance with articles 3, 5, 18, 20, 25 and 27.3 of the Convention. For the purpose of designing such policies, the Committee recommends that States parties collect data on the family situation of indigenous children, including children in foster care and adoption processes. The Committee recommends that maintaining the integrity of indigenous families and communities be a consideration in development programmes, social services, health and education programmes affecting indigenous children. The Committee reminds States parties, in cases where it is in the best interest of the child to be separated from his or her family environment, and no other placement is possible in the community at large, institutionalization should only be used as a last resort and be subject to a periodic review of placement. In accordance with art. 20.3 of the Convention, due regard shall be paid to ensuring continuity in the child’s upbringing and to his or her religious, cultural, ethnic and linguistic background.
F.  Also of direct relevance to the human rights framework pertaining to the theme and concerns of the Expert Seminar is General Recommendation No. XXIII on Indigenous Peoples, adopted by the 51st session of UN Committee on the Elimination on Racial Discrimination (CERD, the Treaty Monitoring Body for the International Convention on the Elimination of All Forms of Racial Discrimination, August 18th, 2007), in particular paragraph 4, as follows:  
4. The Committee calls in particular upon States parties to: 

(a) Recognize and respect indigenous distinct culture, history, language and way of life as an enrichment of the State's cultural identity and to promote its preservation; 

(b) Ensure that members of indigenous peoples are free and equal in dignity and rights and free from any discrimination, in particular that based on indigenous origin or identity; 

 (c) Provide indigenous peoples with conditions allowing for a sustainable economic and social development compatible with their cultural characteristics; 

(d) Ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent; 

(e) Ensure that indigenous communities can exercise their rights to practise and revitalize their cultural traditions and customs and to preserve and to practise their languages. 
G.  The United Nations Permanent Forum  on Indigenous Issues noted in its report from the 2nd UNPFII session  [E/C.19/2003/22 ] the  decision made at its 1st session “to make indigenous children and youth a focal point of its work in the years to come.” The report of its 2nd session addressed the focus theme “Indigenous Children and Youth” and included the following relevant recommendation: 
19. The Forum, taking into account the large number of incarcerated indigenous children and youth and the need to assist them in reintegrating into society as soon as possible through socio-educational measures, recommends that the Economic and Social Council urge Governments to ensure greater protection and humane treatment of those children and youth while in prison and youth detention centres, and to provide them with socio-educational measures for their rehabilitation. (E/C.19/2003/22, para. 19) 
H.  The Universal Declaration of Human Rights (1948) firmly establishes the fundamental principle that human rights and dignity are inherent, inalienable and equal for “all members of the human family”.  It also underscores the rights of all to “freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance” (Article 18) and to “freely to participate in the cultural life of the community” (Article 27).  The UDHR recognizes that “Motherhood and childhood are entitled to special care and assistance” (Article 25).  It also affirms that “Parents have a prior right to choose the kind of education that shall be given to their children” (Article 26).  All of these human rights are directly of concern to the issues related to the theme of this Seminar. 
I.   One of the 5 objectives for the Plan of Action for the 2nd  International Decade the Worlds Indigenous Peoples adopted by the UN General Assembly in January 2005 is “is “promoting full and effective participation of indigenous peoples in decisions which directly or indirectly affect their lifestyles, traditional lands and territories, their cultural integrity as indigenous peoples with collective rights or any other aspect of their lives, considering the principle of free, prior and informed consent”.  This objective is of direct relevance in challenging the kinds of activities which have violated Indigenous Peoples' human rights, and provide a framework and criteria by which effective solutions and responses can be developed in full partnership with States and Indigenous Peoples.    

J.  Finally, as affirmed in the preamble of the UN Declaration on the Rights of Indigenous Peoples, “treaties, agreements and other constructive arrangements, and the relationship they represent, are the basis for a strengthened partnership between indigenous peoples and States”.   The Treaty relationship is based on mutual respect, mutual recognition and, especially, the principle of consent.  The rights affirmed in the legally-binding National to Nation Treaties between States and Indigenous Peoples must be included as a key component of an international normative human rights framework addressing this or any other issue involving the right to consent or participation in decision-making.    

For example, in Canada, Treaties No. 6, 7 and 8 all affirm the right to consent as an underpinning of the Treaty relationship between States and Indigenous Nations.   Treaty No. 6, concluded in 1876 between Her Majesty the Queen of Great Britain and Northern Ireland and the Plain and Wood Cree Indians and other Tribes of Indians at Fort Carlton, Fort Pitt and Battle River with Adhesions, states: 
“And whereas the said Indians have been notified and informed by Her Majesty's said Commissioners that it is the desire of Her Majesty to open up for settlement, immigration and such other purposes as to Her Majesty may seem meet, a tract of country bounded and described as hereinafter mentioned, and to obtain the consent thereto of Her Indian subjects inhabiting the said tract, and to make a treaty and arrange with them, so that there may be peace and good will between them and Her Majesty, and that they may know and be assured of what allowance they are to count upon and receive from Her Majesty's bounty and benevolence.”  [Treaty No. 6, paragraph 3, emphasis added]. 
Paragraphs 3 of Treaty No. 7 (1877) and Treaty No 8 (1899) contain almost identical language regarding consent. 
The Nation to Nation Treaties between States and Indigenous Nations and the consensual relationships they are based on, if honored, respected and put into practice by all Parties, can be the foundation and model for partnerships addressing a range of issues.  This is true, in particular, when there is an urgent   need for joint and or/shared decision-making arrangements in order to correct current injustices and redress historic wrongs.  
There is no greater priority for Indigenous Peoples than the well-being, care and protection of our children.  If the role of States is to evolve from a force which has historically carried out and facilitated the removal of Indigenous children from their communities and cultures, with a wide range of detrimental human rights impacts, a partnership relationship based on consent and full respect for the rights of Indigenous Peoples and their children is the necessary starting point.           
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