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This paper addresses Theme 3, “Factors that enable or obstruct indigenous peoples’ participation in development processes,” with particular attention to two of the subheadings under that theme, to “highlight initiatives that support indigenous peoples’ forest governance and capacity building efforts in forest management activities” and to “highlight measures of accountability and integrity in decision-making and implementation of policies at the international and national levels in regards to indigenous peoples and forests.” The Supreme Court of Canada, in two decisions announced in 2004, advanced the standards for what has been called “consultation and accommodation” in Canada. In particular circumstances, both the national and the provincial governments in Canada are required to consult with aboriginal people and to accommodate their interests. In British Columbia, the province has been slow to comply with the Court’s requirements regarding forest issues. As a result, a series of lower court decisions reveal the intransigence of some of the province’s ministries and also indicate what requirements the judicial system is willing to place upon the province when it engages in activities in the forests of British Columbia. After a brief review of the history of land tenure issues in British Columbia, this paper summarizes the Haida and Taku River decisions.  The body of this paper describes the consequences of those cases as revealed by court decisions. With the focus on judicial action, cases in which the aboriginal people have reached satisfactory outcomes are not addressed; generally the court decisions result from actions by First Nations that are not satisfied with the Province’s limited efforts to consult and accommodate. This paper ends with a brief description of two positive outcomes, which are occurring on the coast of British Columbia. These outcomes show that consultation and accommodation requirements can increase the forest governance role of indigenous people in British Columbia.

History

British Columbia was one of the British colonies which adopted the position that the land was empty prior to arrival of the colonists. Even though they declared the land terra nullius, the contrary fact that aboriginal people existed led to the creation of small reserves which were almost immediately reduced in size (Harris 2002).  Located in many cases at fishing sites, these small reserves lost value as the Canadian national government gradually pushed the peoples of British Columbia out of the fisheries in the province (Harris 2001, 2008).  The outlawing of the Potlatch in 1884 and the criminalization of actions to pursue land claims in 1927 were two key steps in the efforts to enforce the idea of terra nullius (Tennant 1990).  As the forest industry developed after World War II, much of the harvesting occurred without recognition of the impact on indigenous peoples, and without sharing the resulting harvest revenues. Some indigenous people obtained employment in the forestry sector, however, usually as workers.

Beginning with the repeal in 1951 of both the Potlatch prohibition and the criminalization of pursuing land claims, Aboriginal leaders again started to pursue land claims. Because no treaties had been signed in most of the forested areas of British Columbia, the Aboriginal leaders believed that under British common law they had a claim to aboriginal title. In 1973, the Supreme Court of Canada ruled that aboriginal title did exist in British Columbia, and in 1982 an amendment to the Canadian constitution declared that previously existing aboriginal rights were recognized. This elevation of the recognition of aboriginal rights eventually led to decisions such as that in Delgamuukw v. the Queen which laid out conditions for the recognition of aboriginal title. Some decisions, such as the Meares Island case in 1985 actually halted timber harvest because of aboriginal claims. But most decisions, such as Delgamuukw v. the Queen in 1997, provided language supporting aboriginal title but technicalities prevented a judgment in the favor of indigenous parties (Borrows 2002).

This failure to provide an injunction to halt Crown action applied to the 2004 Haida decision as well; although the Supreme Court laid out the conditions for consultation and accommodation, they did not issue an injunction halting the transfer of a forest license from one company to another. The Haida, however, blockaded timber harvest and forced negotiations by the provincial Crown, eventually leading to an agreement that significantly increased Haida forest management participation on Haida Gwaii (Office of the Premier et al. 2009).

Haida Framework for Consultation and Accommodation

The Haida case (Haida Nation v. B. C. (Minister of Forests) 2004 SCC 73) arose when the Province of British Columbia transferred a tree farm licence (a type of timber harvest concession) from one company to another without consulting the Haida. The Court said that the Haida had to be consulted, and wrote as follows in the summary of the case:

While the asserted but unproven Aboriginal rights and title are insufficiently specific for the honour of the Crown to mandate that the Crown act as a fiduciary, the Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal interests where claims affecting these interests are being seriously pursued in the process of treaty negotiation and proof. The duty to consult and accommodate is part of a process of fair dealing and reconciliation that begins with the assertion of sovereignty and continues beyond formal claims resolution. The foundation of the duty in the Crown’s honour and the goal of reconciliation suggest that the duty arises when the Crown has knowledge, real or constructive, of the potential existence of the Aboriginal right or title and contemplates conduct that might adversely affect it.  Consultation and accommodation before final claims resolution preserve the Aboriginal interest and are an essential corollary to the honourable process of reconciliation that s. 35 of the Constitution Act, 1982, demands. [2004 SCC 73, pp. 3-4]

The Court appeared concerned that if the Crown did not act honourably, there would be no value left in the standing timber once the issue of title was resolved. Therefore, accommodation of strong claims had to occur, which included allowing a First Nation to participate in strategic level planning, such as in the decision about the proper Annual Allowable Cut for a territory.  In implementing the decision, the Court provided that:

· The Crown is not under a duty to reach an agreement; rather, the commitment is to a meaningful process of consultation in good faith. . .[para. 10]

· The effect of good faith consultation may be to reveal a duty to accommodate [47] 

· Where accommodation is required in making decisions that may adversely affect as yet unproven Aboriginal rights and title claims, the Crown must balance Aboriginal concerns reasonably with the potential impact of the decision on the asserted right or title and with other societal interests [50].

· Since the duty to consult and accommodate here, the issue is grounded in the assertion of Crown sovereignty which pre-dated the Union, the Province took the lands subject to this duty [59].

·  SEQ CHAPTER \h \r 1This process does not give Aboriginal groups a veto over what can be done with land pending final proof of the claim. [48]

Because title has not been proved, the Court did not apply the stricter requirements of a fiduciary duty. But the requirements are significant nonetheless. “Reasonable accommodation” is defined as follows:

“T.F.L. decisions reflect strategic planning for utilization of the resource and may have potentially serious impacts on Aboriginal rights and titles. . . If consultation is to be meaningful, it must take place at the stage of granting or renewing T.F.L.’s. . .Furthermore, the strength of the case for both the Haida’s title and their right to harvest red cedar, coupled with the serious impact of incremental strategic decisions on those interests, suggest that the honour of the Crown may also require significant accommodation to preserve the Haida’s interest pending resolution of their claims.” [summary of case, and paragraphs 76 & 77] (italics added)

This language emphasizes two conditions for consultation:  the strength of the case (even before it is litigated) and the seriousness of the impact of the decisions.  When the case is strong and the impact great, significant accommodation would be required.  

The court recognized that its ruling was not fully definitive, and indicated that it expected lower courts to fill in the details:

“This case is the first of its kind to reach this Court.  Our task is the modest one of establishing a general framework for the duty to consult and accommodate, where indicated, before Aboriginal title or rights claims have been decided. As this framework is applied, courts, in the age-old tradition of the common law, will be called on to fill in the details of the duty to consult and accommodate.”[11]

The rest of the paper discusses some of the subsequent cases, to indicate the seriousness of the requirement to consult and accommodate.

Selected Consultation and Accommodation Cases

There have been more than thirty lower court cases applying the framework laid out in the Haida and Taku cases. (In the interests of space, I have not dealt with the companion Taku case [2004SCC74]; it ruled that BC’s processes of environmental impact assessment could fulfill the requirements of consultation and accommodation. But BC changed its environmental impact law subsequently, and another court ruled the new procedures were not sufficient. Kwikwetlem First Nation v. British Columbia (Utilities Commission), 2009 BCCA 68)

Gitanyow

The case of Wii’litswx v. BC (2008 BCSC 1139), similar to the Haida case, concerned the replacement of tree farm licenses. The Gitanyow objected that the replacement of the licences would impact their interests in land, and asked, among other things, that their system of territorial allocation about the Houses be placed into the replaced licenses as notice to the companies regarding whom they should contact concerning forestry operations.  The Ministry of Forests and Range declined to place a description of the territorial system into the replaced licenses. The court ruled that since such a notification would constitute minimal accommodation, the Ministry had not acted as required.  The basis of the decision was that there had been no assessment of the strength of the Gitanyow claim, and no acknowledgement of the Gitanyow traditional land system.  In addition, the license holders had failed to comply with BC regulations requiring that the forest be replanted after harvest.  The judge ruled that consultation must result in outcomes, and not consist of merely process.  Remedies for the failure to consult were left for further consideration by the court. The Gitanyow have asked for a fair share of logging revenue. 
Hupacasath

The Hupacasath are a band of the Nuu-chah-Nulth located on Vancouver Island in BC.  Their traditional lands were part of Tree Farm Licence 44, and when the province decided to allow the operator of the license to remove private lands from the license, the Hupacasath objected.  In order to obtain the license, the company had included its own lands; the Hupacasath felt that removing the lands without consultation would impact traditional lands important to them.  In its first decision, the Court ruled that consultation and accommodation had not occurred, and ordered two years of negotiation between the Province and the First Nation to resolve the issue.  After the two years, the parties were back in court, and the judge ruled that the province had not understood the level of consultation that she had said was required in the first decision. Essentially, the Province had returned the negotiations to their status before she had ruled on the strength of claim and the likelihood of harm.  Because the Province had been unreasonable, she ordered that an independent mediator take over negotiations, with instructions to consider Hupacasath interests in the lands in the TFL. (Ke-Kin-is-Ugs v. BC (MOFR) 2008 BCSC 1505)

Klahoose

The Klahoose First Nation’s traditional territory encompasses a watershed that is under a tree farm license administered by the Province. When the license holder submitted a Forest Stewardship Plan (a harvest plan) on a small part of the watershed, the Klahoose asked that cumulative impacts in the watershed of all cutting plans be considered, and asked for data and information about harvest plans for the entire watershed. The Province said that Provincial law did not require them to release all the information the Klahoose desired. The court ruled that Provincial law can’t be a reason not to act, because the Constitution is above provincial law. The information requests of the Klahoose had to be met.  In addition, the Klahoose had to be allowed to provide information about the strength of their claim, and the Province had to discuss its view of the strength of the claim with them. The Forest Stewardship Plan was suspended until the matters would be resolved, with instructions that the entire watershed be considered at a strategic planning level. (Klahoose First Nation v. Sunshine Coast Forest District 2008 BCSC 1642)

Consulting and Accommodating Aboriginal Rights

Two related cases addressed the degree of consultation and accommodation that the Crown has to provide when aboriginal rights are impacted.  In both cases, the aboriginal rights in question were rights to hunt.  

Tsilhqot’in

In the Tsilhqot’in case, (Tsilhqot’in Nation v. BC2 007 BCSC 1700 (also called the William or Xeni case)), the judge ruled that aboriginal rights to hunt and trap existed, based on two points: 

·  [1267] “I am satisfied that the hunting, trapping and trading practices of the Tslihqot’in people represent a modern expression of those activities as practiced by Tsilhqot’in people prior to contact with European people.

· [1268] “In addition … the Tsilhqot’in people have continuously hunted, trapped and traded throughout the Claim Area and beyond from pre-contact times to the present day.”

In order to justify their timber harvesting plans, the Province had to show that it considered the impact of logging on aboriginal rights. The court ruled that logging infringes because it damages wildlife; and the Province manages only for timber and cattle forage. The Crown could not justify infringement for two reasons:

·  “At present, British Columbia does not have a database that provides information on the individual species of wildlife or their numbers in the Claim Area…” [1293]

·  “… To justify harvesting activities in the Claim Area, … British Columbia must have sufficient credible information to allow a proper assessment of the impact on the wildlife of the area.  In the absence of such information, forestry activities are an unjustified infringement of Tsilhqot’in Aboriginal rights in the Claim Area.” [1294]

The implication is that logging could not be allowed.  The case is under appeal.

West Moberly First Nation

In another case, West Moberly First Nation v. British Columbia (Chief Inspector of Mines),  2010 BCSC 359, a coal company wanted to take a bulk sample and to clear forest for exploration, and the Ministry of Forests and Range issued a cutting permit. The area in question was a calving ground for caribou, and the removal of timber and a bulk sample of coal threatened the existence of a herd on the traditional territory of the West Moberly First Nation. Applying Treaty 8’s protection of hunting rights, the court ruled extirpation of a herd was unreasonable. The court rejected the Crown’s assertion that its officers did not have authority to consider issues of cumulative effects; the Crown had a duty to empower its employees to comply with the law.  Taking the bulk sample was started before the case was decided; the court halted the cutting permit and gave the government 90 days to submit a plan to protect the caribou herd.

Discussion

While in many ways the Supreme Court of Canada is quite limited in its support for the rights of Canada’s aboriginal peoples (Borrows 2002; Christie 2005), with regard to consultation and accommodation a small opening exists for First Nations to obtain a say in the management of forested lands that concern them (Christie 2006).  Given the difficulties that exist either of two other routes to participation in forest management, perhaps this approach will work better.  The two other routes have been treaty negotiation and litigation.

Since the early 1990s, First Nations have been pursuing modern-day treaties in British Columbia.  Very few treaties have been signed, and at least one negotiated treaty was rejected by vote of the First Nation.  Most negotiations have become stalled, because the parties are so far apart.  Much of the difficulty is the Crowns’ desire to have a final settlement that divides Indigenous land from other land, and that the Crown refuses to allow more than 10% of aboriginal traditional territory be transferred to the aboriginal people. Because Aboriginal Peoples wish to retain their connections to their land, and reject the very small portions that the Crowns are willing to concede, few treaties are possible.  

The second approach is litigation:  First Nations seek to claim that the provincial crown does not own the land that the nations have managed since time immemorial. Although the Crown’s basis for asserting a property right is relatively weak, since the Crowns never actually possessed the land, the Canadian government’s claim of sovereignty carries heavy weight with its own courts. Those courts have placed the burden of proof on the aboriginal people to demonstrate that they held the land in 1846, when the United States and Britain signed the Oregon treaty, and the courts have insisted on using a non-aboriginal definition of property ownership. When the aboriginal people do establish a basis for a claim, as in the Delgamuukw and Tsilhqot’in cases, the courts find an error in the pleadings as an excuse not to award title as the evidence provides. Then the aboriginal people run out of money and internal political support to further pursue the litigation.

While the title to the land is in legal limbo, the consultation and accommodation process, curiously, may offer an opportunity for First Nations to participate in the management of larger areas of land than they can obtain either though treaty negotiation or litigation.  Until the land is divided between the Crown and the aboriginal people, neither side knows which areas it will ultimately control. The courts are forcing them to talk to each other, and are refusing to let either side dictate the outcome. The First Nations are told explicitly in the Haida case that they have “no veto;” they must engage in discussions.  At first the province of British Columbia took the position that the “no veto” language meant the Province could still do as it wished. But courts have been ruling that changed outcomes, not mere process, is required for accommodation. The courts ruled the province did not negotiate in good faith, engaging in lengthy processes without changing its plans for the forest. The courts in each of the cases above told the Crown that its limited engagement does not qualify as consultation.  In the Wii’litswx case, the Crown had to begin by recognizing the traditional territory system of the Gitanyow.  In the Ke-Kin-is-Ugs case, the court appointed a mediator to assist the negotiations, thus making the Crown move from its non-negotiation stance.  In the Klahoose case, the Crown had to plan for the entire watershed, and take into account cumulative effects of plans for small areas.  Although the Crown seemed to believe that the exception of “justified infringement” would protect its development plans, in neither the Tsilhqot’in Nation case nor the West Moberly First Nation case was the infringement recognized as justified.  The Crown would not be allowed to extirpate herds of animals that are required for aboriginal rights.

Developments on the coast of British Columbia show the potential for consultation and accommodation to open the door for the development of co-management arrangements between indigenous peoples and the province of British Columbia. One example is the developing government to government relationship between the Nanwakolas Council and the province with regard to land use planning and the handling of referrals. The second example is the new reconciliation protocol agreed to by the Haida Nation and the Province of British Columbia.

The Nanwakolis Council is an alliance of Kwakwaka’wakw First Nations bands living on the north end of Vancouver Island. Their traditional territory includes part of the central coast area that has been part of the planning for the “Great Bear Rainforest.”  The planning for the Great Bear area has involved an international movement by environmental non-governmental organizations, who have threatened boycotts of timber companies involved in harvest both there and earlier in Clayoquot Sound on Vancouver Island.  When the ENGOs and the timber companies formed an alliance based on dividing use of the coast between them, the provincial government realized that an alliance with the First Nations would serve as a useful counterweight. The requirement to consult and accommodate quite plausibly provided a reason for any plans developed by a public consultation process among interest groups to be ratified by a government to government negotiation between the province and First Nations.  The Nanwakolis Council provided a single party to conduct the negotiations with the province. Over the period 2007-2010, the Nanwakolis Council and the Province developed procedures and processes that allow for joint decision-making in land use planning (Barry, 2011).

In December, 2009, after a long negotiation, the Haida Nation and British Columbia signed a reconciliation protocol which carried forward a strategic land use agreement signed in 2007.  The agreement created a Management Council with equal voting powers for both sides.  This council will implement the land use agreement, establish land use practices for Haida Gwaii, determine the allowable cut for the islands, approve management plans for protected areas, and establish policies for conservation of heritage sites. The province agreed to commit $10 million to assist the Haida in the purchase of forest tenures on Haida Gwaii. The provisions of the protocol became legislation in the Haida Gwaii Reconciliation Act, which also renamed the Queen Charlotte Islands as Haida Gwaii (Bill 18, passed May 25, 2010, see Office of the Premier 2009).  This working arrangement between the Haida and the province is a direct result of the Supreme Court’s Haida decision.
Conclusion
A factor that enables indigenous peoples’ participation in forest governance in British Columbia is that the Canadian courts are telling the province to engage in meaningful consultation and accommodation. When the province has not negotiated in good faith, First Nations have gone to court and won. While the Ministry of Forests and Range has caused much of the litigation, other parts of the provincial government have started to work with First Nations. Legislation such as the Haida Gwaii Reconciliation Act is a result of the courts’ pressure and the insistence of the Haida that meaningful accommodation occur. The Nanwakolis Council is developing a government to government relationship in land use planning. While these are small steps, they represent a change from the standoffs that have characterized litigation over aboriginal rights and modern treaty negotiations.
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