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1.
Various forms of land rights

1.1
Indigenous peoples’ rights to forested areas traditionally used by them are of course not conceptually different from indigenous land rights in general.  Hence, it is in my opinion – as is generally the case in a land-rights context - beneficial to divide analyses of indigenous peoples’ rights to forests into two categories, namely; 

(i) 
rights to forests that have as their justification an aspiration to allow indigenous peoples to preserve and develop their distinct cultures,
and 

(ii)
forest rights as property rights.  
1.2
It is worth noting that the two set of rights have not only different - but one could argue almost inverted - justifications.  Cultural rights place emphasis on, and protect the particularities of indigenous cultures.  Property rights, on the other hand, rests on the notion that indigenous forest use does not differ from that of other cultures in any legally relevant manner.  The right to property is, in other words, in its essence a specific form of the right to non-discrimination.
1.3
As a third category of forest rights, one could add indigenous peoples’ right to participate in decision-making processes impacting on their traditional forests.  In my view, however, participatory issues have been allowed to take up far too much space in the indigenous rights discourse.  It is not that participatory rights are unimportant.  But they tend to cloud the underlying material rights.  Not uncommonly, a discussion starting of addressing material rights gradually becomes blurred with considerations of indigenous peoples’ rights to be consulted about the material issues discussed.  In the end, little is concluded as to the content and scope of the material right.  Rather, the conclusion focuses on indigenous peoples’ involvement in the decision-making process.
  In my opinion, the words “consultation” and “participation” should be banned from the indigenous rights discourse for some time, and focus shift to the underlying material rights.  This approach might be something to consider for the report from this Expert Meeting as well.
2.
Forest rights as cultural rights

2.1
As indicated, forest rights as cultural rights acknowledge that indigenous peoples’ cultures are intrinsically connected to their traditional territories. Shall indigenous peoples be able to preserve and develop their cultural identity, their culturally rooted land-based activities, in particular their traditional livelihoods, must be protected.  Consequently, forest rights as cultural rights shield indigenous cultures from competing activities that prevent or render it significantly more difficult for persons belonging to the indigenous group to continuously engage in the group’s forest based traditional livelihoods. For instance, Saami reindeer herders shall be protected from logging activities constituting a threat to reindeer husbandry in the area.  The right is formally an individual one, i.e. it is the individual members of the group that holds the right. But indirectly, and for all practical purposes, the right protect also the group as such.  In the example just given, if individual reindeer herders are shielded from the logging activities, this also implies that the group as such can continuously pursue reindeer husbandry.  

2.2
Land rights as cultural rights could be labelled the first generation of indigenous land rights, as indigenous peoples’ rights to their traditional territories were first essentially exclusively viewed through the prism of culture. More recently, however, the focus in the land rights discourse has tended to shift to the right to property. As the paper will illustrate, the reason for this shift is presumably that indigenous peoples have increasingly come to view property rights as offering a more comprehensive protection compared with cultural rights.

3.
Property rights – basic features

3.1
Already ILO 169 Article 14.1 proclaimed that “[t]he right to ownership and possession of the peoples concerned over the lands which they traditionally occupy shall be recognized.” But even if Article 14.1 unambiguously refers to a “right of ownership”, it has often been submitted that states need not recognize formal ownership to comply with the provision. Some form of secured continued use is sufficient, it is asserted.
  It can be noted that such a restrictive interpretation appears to have been accepted, albeit standing in stark contrast with to the Vienna Convention on the Law of Treaties Article 31.1.  Pursuant to this provision, absent sufficient evidence to the contrary, a treaty provision shall be interpreted in line with its ordinary meaning.       

3.2
In any event, since the adoption of ILO 169 in 1989, numerous international legal sources have confirmed that indigenous peoples hold property rights to lands traditionally used. For instance, the UN Committee on the Elimination of Racial Discrimination (CERD Committee) and the UN Committee on Economic, Social and Cultural Rights (CESC) have authoritatively interpreted the Convention on the Elimination of all forms of Racial Discrimination (CERD Convention) and the Covenant on Economic, Social and Cultural Rights (CESCR), respectively, to enshrine a duty on states to respect the rights of indigenous peoples to own and control lands and resources traditionally used.

3.3
The treaty bodies conclusions’ have been echoed by court rulings in various continents, most notably in the Americas.  For instance the Awas Tingni, the Belize, and the Saramaka Cases affirm that indigenous peoples’ hold property rights to lands traditionally occupied and/or used.
  A couple of rulings and decisions from the African Continent, most recently the decision by the African Commission on Human and Peoples’ Rights in the Endorois Case
, support these conclusions.  Also European countries with indigenous populations accept in principle that these hold property rights to lands traditionally used, and the same basic position is taken in Oceania.  Only Asia remains essentially a blank spot, but there are reasons for this that need not impact on the existence of the norm.  And if there was any lingering doubt, the UN Declaration on the Rights of Indigenous Peoples (DRIP) Article 26.2 proclaims that “[i]ndigenous peoples have the right to own, use, develop and control the lands … they possess by reason of traditional ownership or other traditional occupation or use… ”.  In conclusion, there is no doubt that international law supports in principle the notion that indigenous peoples hold property rights to forests traditionally used.  
4.
Property rights – specifically on the intensity and exclusivity criterion

4.1
But even if it is not controversial in principal that indigenous peoples hold property rights to forests traditionally used, what remains in doubt is what criteria should be fulfilled for the right to be established.  To illustrate this issue, British Colombia and Scandinavia, can serve as useful examples.  
4.2
In Norway, the Selbu and Svartskogen Cases
 have most recently confirmed that Saami property rights to land follows from traditional use, and is not contingent upon formal recognition in national legislation. The Selbu Case concerned usufruct rights to an area used for reindeer pasture.  Finding for the reindeer herding community, the Norwegian Supreme Court accustomed the test on whether property rights existed to the particularities of the Saami culture.  The Court held that the test of what land use give right to usufruct right must consider that the reindeer roam large areas in search for pasture, and that grazing might vary from year to year.  The Svartskogen Case, in contrast, concerned ownership right to land.  Again, the Supreme Court found in favour of a group mostly consisting of Saami individuals, holding that customary use of a tract for purposes such as gathering and pasture for farmed animals had resulted in ownership rights thereto. In the same breath, however, the Court opined obiter dicta that ownership rights had only been established because of the land use having been sufficiently intense according to the regular test applied under Norwegian law.  This suggests that had the area been used for more fluctuating purposes, the Court might not have found ownership rights to exist.  In other words, when a case concerned ownership rights, the Supreme Court was not prepared to accustom the intensity and exclusivity criteria to the Saami culture.        
4.3
Similar to Norway, the Swedish Supreme Court’s ruling in the Taxed Lapp Mountain Case of 1981 established that the right to pursue reindeer husbandry follows from use since time immemorial, and is not contingent on formal recognition in law.
  But as its Norwegian counterpart, the Swedish Supreme Court in the same breath underlined that Saami traditional land use establishing ownership rights demands sufficiently intense and exclusive use.  An official Swedish governmental committee tasked with identifying Saami traditional territories in Sweden has reached the same conclusion, subsequently opining that the Saami have used essentially no tracts intensively enough to establish ownership rights thereto. To specifically justify why the Saami cannot have established ownership rights to forest areas, the Committee suggested that forestry represents a greater economic interest than reindeer husbandry.
  

4.4
Ruling in cases where Swedish land owners claim that Saami reindeer herding communities lack right to use certain land areas for pasture,
 Swedish courts have not, as the Norwegian Supreme Court in the Selbu Case, taken the particularities of the Saami culture into account.  Rather than allowing themselves to be guided by topography, shifting grazing patterns and the oral nature of the Saami culture, Swedish courts have demanded that Saami parties prove, through regular evidence such as formal documents and witnesses, that the reindeer have grazed a specific tract during a specific time-period.    

4.5
In conclusion, it is recognized in principle that Saami land use can result in both usufruct and ownership rights to land.  But at the same time, in practice, Swedish courts evaluate evidence based on a purely Swedish standard, in the same way as were they considering grazing rights of sheep or cows.  Norwegian law takes the particularities of the reindeer and the Saami culture into account when evaluating whether Saami traditional land use has established usufruct right to land.  But in cases concerning ownership rights, Norwegian law too applies the intensity criterion derived from non-Saami land use without cultural adjustment, rendering the vast majority of the Saami people’s traditional territories ineligible for ownership rights.  
4.6
Canadian law distinguishes between “aboriginal title” to land and “aboriginal rights”.  Recognition of aboriginal title demands that the tribe can prove that – at the time when the Crown asserted sovereignty over the area in question – the tribe on a regular basis exercised essentially exclusive occupation over the tract.  If awarded aboriginal title, the land area vest with the tribe as a whole, who holds sovereign rights over the territory and can use it exclusively.
  Aboriginal rights, on the other hand, extend to areas not used that extensively, but where the tribes’ members have nonetheless traditionally engaged in activities such as hunting and fishing.
  Unlike aboriginal title, aboriginal rights apply only to the particular land use that has traditionally occurred.  For instance, if the community assert rights to a forest because of having traditionally hunted there, if successful, it is awarded a right to use the forest solely for hunting purposes.  Hence, aboriginal title – ownership rights - is understood to exist in smaller areas that have been extensively used.  To larger areas, the tribes are only awarded usufruct rights.

4.7
Notably, albeit Canadian and Scandinavian law belong to two different legal systems, they have arrived at similar conclusions with regard to indigenous peoples’ property rights to land.  The Canadian criteria for Aboriginal title resembles the intensity and exclusivity criteria applied in Norway and Sweden. It can, however, be questioned whether this position conforms with international law.    
4.8
As mentioned, the right to property is essencially a right to non-discrimination.  States are not obliged to introduce a system of private property rights to land, but if they do, the right must apply equally.  The right to non-discrimination has evolved during the last few decades.  When the right was first established, formal equality was sufficient. It did not amount to discrimination if a state formulated its laws in a cultural or gender biased manner, as long as the rules applied equally.  As an example, with such an understanding of the right to non-discrimination, it was sufficient for a state to offer all children the same access to education in the official language, albeit such a system was clearly biased in favour of children from the majority culture. In the same vein, employing the same rules for deduction in salary due to maternity/paternity leave to women and men raised no legal concerns, although clearly, in reality such a system disadvantages women.

4.9
Today, the right to non-discrimination is not understood in such a restrictive manner. It does not constitute equality that all children have the same right to access education in one language.  Rather, it is non-discrimination that all children receive an education accustomed to their mother tongue.  And labour laws must be structured so to provide not only formal equality, but equality in practice between men and women.      

4.10
Since the right to property is essentially a right to non-discrimination, this rights too must reasonably have evolved in the same manner.  When the right to non-discrimination demanded only formal equality, domestic law was free to stipulate that indigenous peoples, in order to acquire ownership rights to forests, the people must have used the forest with the same intensity as is common to the majority population.  But that test can reasonably not be applied today, when the right to non-discrimination demand not only formal, but real, equality.  The contemporary right to non-discrimination calls on all state laws to accustom to cultural differences.  There is no reason why an exception should be made in the context of property rights to indigenous peoples’ traditional territories.  Notwithstanding, Scandinavian and Canadian law envelope precisely such an exception.  These jurisdiction apply, without adjustment, the intensity criterion accustomed to the stationary land use common to the majority population, to the more fluctuating use of the indigenous peoples.          

4.11
At least until know.  In the recent Tsilhqot’in Case, Vickers J has held that aboriginal title can be established to larger tracts based on e.g. seasonal hunting or fishing.  He did so based on an observation that no evidence supports a conclusion that Aboriginal peoples lived the “postage stamp existence” that the current understanding of Aboriginal title suggests.  Vickers J noted that the Tsihqot’in people is semi-nomadic, moving with the seasons over vast territories.  He concluded that since these lands are essential to the Tsihqotín’s “cultural security and continuity”, the tribe hold Aboriginal title to such.
  

4.12
It remains to be seen what approach the Canadian Supreme Court will take on Vickers J’s ruling.  But clearly, his position conforms rather well with the previous analysis of how contemporary international law on indigenous peoples’ ownership rights to land must reasonably be understood.  In my opinion, the question confronting Vicker J in Tsilhqotín’s; “When judging whether a semi-nomadic indigenous community has established ownership rights to land, should the community be thought of as a Canadian farming community, or as the hunting community that it actually is?”, constitutes an example of the question that will be at the forefront of the indigenous rights discourse in the years to come.  In a Saami reindeer herding context, the same question would read; When determining whether the reindeer grazing a forest has resulted in property rights, should the reindeer be thought of as a reindeer – or as a cow?  And I believe the answer is clear.  When judging whether the Saami own traditional reindeer grazing forests, the court must ask itself whether the use has been sufficiently intense, based on what is common to reindeer husbandry.  What the court must not ask itself is; has the use been sufficiently intense, had the reindeer been a cow?
4.13
A correct understanding of the contemporary right to non-discrimination demands that courts, authorities etc. evaluating whether the Saami people has acquired property rights to forests think of reindeer exactly as a semi-domesticated free-pasturing reindeer, and not as a fenced in animal common to the non-Saami population.  Similarly is it incorrect, as the Swedish Governmental Committee does, to conclude that Saami use of forests does not result in property rights because of being of less economic value, compared with forestry. The same is true for other indigenous peoples. Indigenous peoples’ traditional use of forested areas tends to be – measured against European-derived standards – comparably non-intense and non-exclusive. Notwithstanding, a modern understanding of the right to property does not allow states to continuously regard forests traditionally used by indigenous peoples as without owners.  As indicated, in my opinion, this must be the starting point of any discussion on indigenous peoples and forests. One must not – as perhaps the Concept Paper for this Expert Group Meeting – does, too quickly jump into questions pertaining to indigenous peoples’ participatory rights or corporate responsibility, as even when working, such processes offer indigenous peoples insufficient protection of their forests.  I will illustrate this with two examples of good practice from the Saami areas.
5.
Example 1 – FSC certification in Sweden

5.1
After long negotiations - particularly between the Swedish Saami Association (SSR) and the forestry industry - a new Swedish Forestry Stewardship Certificate (FSC) was agreed on 15 December 2009.  The International FSC’s Policy and Standard Committee approved the new standard on 24 February 2010, and it entered into force on 1 June 2010.  In order to use the FSC trademark, forest corporations operating in Sweden must as of 1 June 2010 comply with a number of standards vis-à-vis the Saami.  All major forestry corporations operating in Sweden has signed on to the FSC certification scheme.

5.2
  Before logging in an area used by a reindeer herding community, the forestry corporation must consult the community. Agreements shall be documented, and subsequently adhered to by the corporation. If no agreement is reached, the reason for the divergence of opinions shall be documented, and the matter be postponed until a subsequent consultation meeting. If at that meeting no agreement is still reached, the corporation and the community shall jointly appoint a mediator.  The mediator shall present a compromise proposal, for the parties’ consideration.  If the proposal is not accepted by one of the parties, this shall be documented in a protocol, together with a statement by the company as to what extent it nonetheless intends to accommodate for the reindeer herders’ interests.  As long as the consultation process is ongoing, no logging must occur in the area in dispute.
  Should accumulated consultation protocols demonstrate that a particular forestry corporation on a regular basis fails to reach agreement with affected reindeer herding communities, the company might at some point in time have its FSC-classification terminated.      

5.3
In addition, forestry corporations must refrain from logging in areas rich in lichen, which is of paramount importance to the reindeer’s survival.  Also otherwise shall such corporations abstain from using forestry methods that damage particularly important grazing tracts.
 Forestry corporations are further obliged to particularly respect places of specific importance to the Saami.  This obligation applies to places of practical importance, such as moving paths and calving lands, but also to places of spiritual value such as burial sites and sacrifice sites.

5.4
Probably, the newly agreed FSC-standard constitutes one of the more elaborated and far-reaching corporate responsibility standards in existence. Notwithstanding, it provides a rather incomplete protection for the reindeer herding communities. Only tracts of particular importance are offered complete protection.  But to the vast majority of its traditional land, the Saami only hold a right to consultation.  Although the consultation process is elaborate and formalized, and places certain pressure on the forestry company to reach an agreement, the FSC-standard is not enough to prevent the reindeer herding community’s grazing area to piece by piece be subject to logging.  When a sufficient amount of land has been clear-cut, the community is at risk of no longer being able to pursue traditional Saami reindeer husbandry.  Had, on the other hand, the community’s property rights to its traditional territories been respected, the situation had been different.  Under such circumstances, the forestry corporation had been obliged to reach an agreement with the community.  Absent agreement, logging would have required expropriation. This would place the community in a situation where it is in a much better position to defend its traditional reindeer herding rights.     

6.
Example 2 – the Nellim case in Finland

6.1
In 2004, the conflict between a small reindeer herding community in the Nellim area in Northern Finland and Metsahallitus – a state-owned forestry company – escalated.  The reason was Metsahallitus’ plans to clear-cut a vital part of the community’s traditional grazing land.  The Saami Council assisted in filing a complaint with the UN Human Rights Council, requesting that logging activities be postponed until the legal ramifications of the loggings had been further clarified.  In separate but coordinated campaigns, Greenpeace and the Saami Council supported the community.  Greenpeace established a camp in the area, to prevent logging.    

6.2
But the campaigns were not only directed at the actual logger. In addition, they followed the product chain.  Almost all the timber emanating out of the Nellim area was purchased by StoraEnso, a major, mostly privately owned, forestry and paper pulp company.  The Saami Council and Greenpeace addressed StoraEnso’s customers in Europe, as well as companies recommending to major stock exchanges what corporations deserve to be listed on stock indexes reserved for companies conducting business in an environmentally and socially responsible manner. The campaigns made some of StoraEnso’s customers declare that they would no longer purchase the company’s products if including timber from the Nellim area. Simultaneously, it was questioned whether StoraEnso deserved to be continuously listed at corporate responsibility indexes. Almost immediately, StoraEnso responded with a public announcement that it would no longer use timber from the Nellim area in its products.  Around the same time, the Human Rights Committee, in an interim decision, requested Finland to ensure that logging in Nellim be halted, until the legal ramifications for the loggings had been clarified.  

6.3
Negotiations between the reindeer herding community and Metsahallitus ensued.  In 2009, an agreement was reached, pursuant to which Metsahallitus agreed not to pursue logging activities in about 80 % of the area in dispute, preserving it for reindeer pasture.  On 10 December 2010, a similar agreement was reached with regard to a much wider area, protecting the grazing land of a number of surrounding reindeer herding communities.
  

6.4
The Nellim affair is no doubt a success story when it comes to protecting forest-based traditional indigenous livelihoods.  Many lessons can be learned from the campaign. At the same time, one must acknowledge that the positive outcome in the Nellim case could only be achieved through enormous efforts. The Saami Council has not been able to capitalize on the Nellim precedent to any significant degree, simply because it lacks the man-power to pursue such campaigns on a regular basis. Had, however, the Nellim reindeer herding community’s property right to its traditional forests been recognized, the traditional livelihood of the Saami reindeer herders could have been protected more efficiently, and with much less effort.   
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�  ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries (ILO 169) can serve as an illustrative example here.  ILO 169 contains a number of concrete material provisions.  Yet the Convention is commonly referred to as being predominantly about process.


�  Tomei and Swepston, Indigenous and Tribal Peoples: a guide to the ILO Convention No. 169


�  CERD General Recommendation No. 23, and CESC General Comment No. 21, para. 36


�  Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, judgement of August 31, 2001, Maya indigenous communities of the Toledo District. v. Belize, Case 12.053, decision on October 12, 2004, and Saramaka People v. Suriname, Ser. C, No. 172


�  Endorois People v Kenya, Case 276/2003, in particular paras. 214-215


�  Rt. 2001 side 769 and Rt. 2001 side 1229


�  NJA 1981 s 1


�  SOU 2006:14, pp. 28-29 and 459-460  


�  Hovrätten för Nedre Norrland, dom den 15 februari 2002 (The Supreme Court denied a right to appeal), E.g. Östersunds Tingsrätts dom 8 augusti 2005


�  Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, and Michael P. Doherty, Recent Developments in Aboriginal Rights and Title Cases, p. 3.1.4


�  Michael P. Doherty, Recent Developments in Aboriginal Rights and Title Cases, p. 3.1.6


�  R. v. Marshall; R v. Bernard [2005] 2 S.C.R. 220, and Michael P. Doherty, Recent Developments in Aboriginal Rights and Title Cases, p. 3.1.4


�  Tsilhqot’in Nation v. British Columbia, 2007 BCSC 1700


�  Criterium 3.1 of the FSC Standard


�  Criterium 3.2 of the FSC Standard


�  Criterium 3.3 of the FSC Standard


�  According to the agreement, some areas are saved in perpetuity, while Metsahallitus agrees not to log in others for 20 years.  However, it is widely believed that in 20 years time, industrial logging in the area is no longer viable. 
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