PFII/2009/EGM1/5
Original: English
[image: image1.png]@

N
@)




UNITED NATIONS                                            NATIONS UNIES

DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS

Division for Social Policy and Development

Secretariat of the Permanent Forum on Indigenous Issues
International expert group meeting on the role of the United Nations Permanent

Forum on Indigenous Issues in the implementation of article 42 of the

United Nations Declaration on the Rights of Indigenous Peoples
14-16 January, 2009, New York
Comments on Article 42 as legal basis for a Declaration “treaty body”

Carsten Smith

Expert Member, UNPFII

Comments on Article 42 as legal basis for a Declaration “treaty body”

Carsten Smith

1. Introduction

UN Declaration on the Rights of Indigenous Peoples (Declaration or DECRIPS) is a shining star for all navigation in the areas of indigenous issues. The task of the Permanent Forum on Indigenous Issues (Forum or PFII) in the years to come, following the historical adoption of the Declaration by the United Nations General Assembly 13 September 2007, will be to steer within its capacity towards transforming the Declaration in its entirety to living law. 


The goal of this International Expert Group Meeting is, according to the Background paper (BP), to determine and detail how the Forum will fulfil the obligations laid down in Article 42 of the Declaration. In order to determine and detail such action one must at the outset clarify the legal understanding of the Article.  This must be discussed on the basis of the status of the Declaration as an international law instrument.


This paper intends to demonstrate at the outset (Nos. 2-6) that Article 42 empowers the Forum to act as a Declaration body by analogy to the treaty bodies of the Human Rights Conventions. Thereafter the paper will make some more practical points of view in relation to BP theme 1, focused on General Comments concerning the Declaration, as well as theme 4 on dialogue with states (Nos. 7-8).

2. Article 42 as basis for a new function

The Declaration built a new foundation for the rights of Indigenous Peoples. At the same time the Forum was assigned an extended mandate, creating a new function for this body based on Article 42, which stipulates that:

The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, including at the country level, and States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration.

The Forum is the only UN body expressly mentioned in the Article. This wording emphasizes that the Forum as a UN body particularly created for indigenous issues has a special responsibility for realizing the purpose of the Article.  

As an advisory body to the Economic and Social Council the Forum has so far had six mandated areas, namely indigenous issues related to economic and social development, culture, environment, education, health and human rights. Article 42 introduces a new number seven function and responsibility, which should be read in the light of this Article as a source of international law. 

3. The legal character of the Declaration


The impact of the various Articles depends on the legal status of the Declaration as such.


The Declaration is not a treaty, and it has accordingly not the binding force of a treaty. However, this does not mean that the Declaration is without any legally binding effect.


First, the Declaration is an instrument having been drafted through a procedure that has conferred upon it a special status as a declaration. It has been developed during a decade of negotiations between representatives of States and representatives of Indigenous Peoples, “negotiations” being a word used several times by state representatives. This long-lasting procedure has resulted in a document expressing a common ground, now also endorsed by the UN General Assembly. Even though it is not formally an agreement, the document is by way of its creation in reality an instrument agreed upon. 


Secondly, the various Articles may be binding international law, based on other instruments or customs, independent of their inclusion in the Declaration. A number of the Articles may thus already today have the quality of customary law, by virtue of a human right oriented policy in national jurisdictions, even if the Declaration in its entirety has not yet reached this stage in development.


Thirdly, the voting of the General Assembly, which proves that a great majority of the international community stands behind the Declaration, is a significant factor when determining its legal strength. The well-known Article 38 of the International Court of Justice, stating the sources of international law, includes among them “the general principles of law recognized by civilized nations”. The Declaration is formulated as “principles of law”, having “rights” as the main concept, and the world-wide adherence to the Declaration, with the small and shrinking group of exceptions, may soon be considered as a fulfilment of the criterion of the “civilized nations”.


The combined effect of these elements gives the Declaration a stronger legal character than most “soft law” documents. It might be argued that the Declaration already has acquired the status of being part of international law. Anyway, this may be the case of a number of the Articles.

The status of the Forum according to Article 42 has moreover a separate legal basis. The Forum has been created by the Economic and Social Council (resolution 2000/22). However, even though the Forum is a subsidiary of the ECOSOC, and even though its working area is of a unique character, the General Assembly can as the main body within the UN system extend and strengthen the mandate of the Forum. Such a legally binding directive, adding the new function – with corresponding responsibility and authority – has been issued by the adoption of the Declaration including Article 42. 


The understanding of the Declaration here shortly described should form the basis on which the Forum is going to undertake its activities.

4. The rights of Indigenous Peoples as Human Rights

When reading Article 42 one must also have in mind that the Declaration is in its essence of a human rights character. 


First of all, the basic principles of the Declaration are identical with those of the main human rights covenants. The International Covenant on Economic, Social and Cultural Rights as well as the International Covenant on Civil and Political Rights have laid down in the very first paragraph that:

”All peoples have the right to self-determination. By virtue of that right

they freely determine their political status and freely pursue their economic, social and cultural development.”


The Declaration expresses in Article 3 precisely the very same principle, word by word, replacing the concept of ”All peoples” with the right-holders of the Declaration, namely ”Indigenous peoples”.

Furthermore, the Declaration underlines in its opening Article 1 that indigenous peoples have the right to the full enjoyment, as a collective or as

individuals, of all human rights and fundamental freedoms as recognized in the

Charter of the United Nations, the Universal Declaration of Human Rights and

international human rights law.


Such reference to human rights is moreover expressed in some of the paragraphs of the preamble to the Declaration.

It may be debated how many of the specific rights in the Declaration are genuine human rights according to the core human rights instruments. However, the human rights nature of the Declaration seen as a whole is so marked, that this ought to be a starting point when deciding the working methods of the Forum in the new Article 42 era. The Declaration rights should be dealt with in the same type of procedures and sanctions as other human rights.


This result is strengthened when analyzing the Article according to generally accepted interpretation principles.

5.  Article 42 as delegation of authority 

This new function assigned to the Forum by Article 42 is far-reaching. The formulas of the provision are of a twofold nature.

In the first place, the Forum shall promote respect for and also “full application” of the Declaration. This implies that the Forum shall work for the incorporation of the Declaration into the national legislation as well as its application in national court and administrative decisions of the various countries. 

Secondly, the Forum shall follow up “the effectiveness” of the Declaration, that is to see whether the realities (“law in action”) are in conformity with the written law and decisions (“law in books”), and if not, take necessary actions to close the implementation gap.  

But how can the Forum live up to these ambitious tasks?

This new and extensive responsibility does not in the wording of the Article correspond with any authority to accomplish what is required in this regard. 

The authority of the Forum will accordingly have to be decided by way of a reading of Article 42 on the basis of the Declaration as a whole. We have to rely on some principles – or guidelines – of interpretation that are within the spirit of the Declaration. Some well-known guidelines for interpretation will in this case be: (i) the working of the Forum so far, (ii) the purpose of Article 42, and (iii) the normal way of protecting human rights within the UN system. 

The present working arrangement of the Forum has to be a starting point for the reading of the new Article. As long as the Forum is promoting the aim of Article 42 within its usual procedures, such as organizing the sessions and adopting recommendations founded on these debates, there will obviously be no overstepping the legal boundaries. But this status quo-reading would not give fair scope for action according to the new function.  

The purpose of Article 42 is obviously to contribute to the effectiveness of the Declaration, and the reading of the Article should therefore give preference to working methods for the Forum that are oriented towards substantial results for the indigenous peoples as right-holders. However, looking to the purpose alone might be too far-reaching and result in an almost unrestricted power for the Forum within the budgetary limits.

We then come to the third interpretation principle, which is looking to the normal way of protecting human rights within the UN system. This will combine a purpose consideration with a reasonable respect for established practice. This way of reading the Article will introduce elements from the monitoring of other human rights instruments and at the same time keep within the borders of dialogues and recommendations. 

This way of interpreting will also find support in the wording of the Article, where the Forum is placed on a par with other bodies of the UN, which underlines the equality in this regard. 

6. The Forum working as a “treaty body”

When the Permanent Forum shall develop working methods for fulfilling its new Article 42 responsibility, one should accordingly look to the system established for other rights of human rights character. The Human Rights Convention treaty bodies should be regarded as models for the Forum

A number of the Human Rights Conventions have a monitoring system with such bodies, which are elected by the states that have ratified the conventions. The states have to give reports to these bodies, who will discuss the reports based on oral examination of representatives of the states concerned and on material brought forward by NGOs and other sources. Thereafter the treaty body will make a document with concluding remarks, relating to the state’s convention behaviour, containing criticism and demands for reforms.

As part of their activities the treaty bodies, in addition to the concluding remarks addressed to a particular state, from time to time adopt documents entitled General Comments concerning the understanding of an article or a group of articles. This legal clarification may be an important step from norms towards practical solutions.

The crucial question then is: Does the Forum have the legal authority to work as such a treaty body?

The discussion so far gives reasons to conclude in the affirmative. Article 42 interpreted on the background of the legal status of the Declaration, of the human rights nature of the indigenous rights, and of the purpose of the Article, points in the direction of the treaty bodies of human rights conventions. This view implies that the states have a duty to respond to a Forum demand for a dialogue on the Declaration. 

This conclusion is of significance even if the Forum should decide for practical and political reasons not to put it to the test in the beginning and rather advance along a voluntary road in the relation to the states. The legality will give the Forum a sound basis when asking for state cooperation.

7. Theme 1 of the Background paper: A note on General Comments 

With regard to the drafting of General Comments (article-specific commentaries), this will clearly be within the framework of the Article 42 authority. Such comments are an analytical activity and do not create any new obligation even though the view expressed by the Forum may hopefully have some persuasive power. In fact, this might have been within the range of the Forum functions even if the Declaration had not included Article 42. Such drafting may accordingly begin, and should begin, as soon as possible. The effect of the comments will depend on the quality of the reasoning and the authority of the Forum.

The activity of interpreting the various rules of the Declaration, and thereby clarifying their legal range, should be considered a significant task in the process of implementing these rules. When the rights have been described in some detail by an authoritative organ, such as the Forum, the norms will tend to be more powerful on the national level. Certainly, one will meet the argument in many national jurisdictions that the Declaration is merely a declaration and does therefore not constitute genuine legal rights. However, the Declaration has such strong elements of a growing legal character that the more respectable governments will take it into account, and probably do this more actively the more the articles have been clarified in relation to practical social issues.

The General Comments may also be a tool for other UN bodies and NGOs working in the field of indigenous issues.

 From my home experience may be pointed out that the progress for the Saami people – the indigenous people of Norway – during the last decades has to a large degree been based on the political authorities’ recognition of the Saami rights according to international law. A step in this process was a scholarly discussion and clarification that had major practical and political effects. 


A priority task of the Forum should now be to elaborate and adopt General Comments on the most important provisions of the Declaration. The very first step ought to be a Forum Comment on Article 42.


The necessary studies and writing can be conducted by members of the Forum, preferably a team of the members, by the Secretariat, or by outside experts. In any case the result has to be debated and approved by the Forum.


The Forum should make it a goal to adopt a General Comment on Article 42 at the 2009 session.

8. Theme 4 of the Background paper: Dialogue with States regarding respect for and application of the UN Declaration and follow up on its effectiveness

Article 42 does not expressly empower the Forum to summon the states to appear in the meetings of the Forum and answer the questions put by the members. The reasoning of this paper nevertheless demonstrates that strong arguments are in favour of a state duty in this regard.

Some states may, however, in spite of these arguments answer in the negative, claiming to have no obligation of this nature.

Such procedure may therefore for policy reasons be arranged in a voluntary way. This might be the best way of introducing a new system. The Forum may start inviting some states to a dialogue. After this voluntary dialogue the Forum may adopt recommendations on the issues discussed. From a more modest starting point a road may be constructed towards a critical assessment of the policies and practices of the various states in fulfilling their duties based on the Declaration. 

The Forum has made a beginning in this direction “evidenced by the fact that a number of States voluntarily provide detailed information on an annual basis regarding their policies and practices related to indigenous peoples”. The Forum “has also, to a certain extent, influenced governments in reviewing and developing their policies towards indigenous peoples” (BP No. 9).

The next step would be to organize a structured dialogue followed by concluding remarks from the Forum. The importance of this course of action may be considerable. We should never forget that the many breaches of the Declaration around the world are always committed within the jurisdictions of the states.

The practice connected with the Millennium Development Goals, where the member states provided voluntary reports regarding these goals, as well as the state practice already connected with the Forum, by participation in sessions and to some extent voluntary submission of information, may give a basis for enlarging this reporting from the states to the Forum. One may for instance start asking some selected states that have a positive relation to the Forum to report on their implementation of the Declaration. Such a report could be analyzed and commented upon by the Forum. A further move would be to ask the states to volunteer as parties in an open dialogue based on such reports.

It might be good policy in the beginning to focus on the “promising national practices” (BP No. 13). Such initial limitation might be the way to encourage states to participate. However, the aim should be to reach as soon as possible a stage where the Forum makes use of its authority to express the criticism that the state policy deserves.    

The constructive dialogues envisaged in the report by Ms. Nicolaisen and Mr. Littlechild should be a primary goal for the Forum in the years ahead. These dialogues should have information provided by Governments on their national policies and practices as a principal basis. However, information from various NGOs, from indigenous peoples’ organizations, and from Forum members must be included as important supplementary material. 

The contribution of the UN system would in the first place be to forward experiences from other bodies of the organization, in the first place the treaty bodies of the human rights conventions. They must be considered to have a duty to cooperate according to Article 42, as the Article is addressed to all bodies of the UN. Furthermore, the agencies of the UN can provide expert information and advice in fields of economic, social, and cultural affairs as well as climate change and other environment developments. In addition the UN system must allocate the budgetary means necessary for this expanded activity.

With regard to indigenous organizations their contribution to the dialogues would have a wide range. They can give the very best direct evidence concerning the problems of the indigenous communities around the world. Such information may concern all kind of social issues taken in the widest sense of this concept. The principal responsibility of the Forum is after all to give a voice to their needs and concerns.

The dialogues with the states may be conducted within the framework of the present Forum procedure with some modifications.

At this stage, where the general session of the Forum has merely two weeks at disposal, such dialogues must take place in additional meetings. The continuous day and night activities during this fortnight will make it almost impossible to insert a new type of time-consuming work. Otherwise, the time for the indigenous communities all over the world to appear before the Forum and make their concerns visible to the world would be reduced, and thus the primary purpose of the body restricted. The Permanent Forum is first and foremost a Forum. So, sometime in-between sessions would be the answer, and not too near the opening of the next session because of the heavy burden of preparing it.

The dialogues with the states, as well as with other UN bodies and various NGOs, should take place in open meetings. Information from UN bodies, NGOs and possibly other sources ought to be received in separate meetings or in writing a reasonable time before the state dialogues in order to prepare the Forum members for their questioning.  

In the course of the debate on Article 42 a proposal has been put forward (the Nicolaisen / Littlechild report No. 39) on creation of a “Chamber on the UN Declaration on the Rights of Indigenous Peoples” of the Forum.

A chamber might in this connection be understood as a special group of members of the Forum or simply a unique procedure for intensifying the work in the area of Declaration rights. Both alternatives seem to have their advantages, as they will bring these rights even more to the forefront of the Forum activities. The choice, if necessary, has to be made connected with whether or not the Forum will seek to develop its methods towards a treaty body for the Declaration. If so, the dialogues with the representatives of the states should be held with the Forum in plenary session and not merely with a selected number of members. By way of a plenary session one is better secured that the questions put will cover a sufficiently broad area and will penetrate the issues in an adequate manner. 

The outcome of the dialogues will be at least a Forum report with an evaluation of the implementation of the Declaration and some conclusions on the implementation gap still in existence. The follow-up may be a renewed dialogue, in another similar meeting or in the General Session of the Forum, where the states concerned will have to answer concerning the reasons for not having closed this gap in a satisfactory manner.

The resources required would depend on how many states the Forum would approach in this context. The treaty bodies of the human rights conventions can probably give an estimate. 

Finally, the combination of the law character of the Declaration and a moral fairness towards indigenous societies will constitute a strong power, which should be hammered out into specific as well as general comments by the Forum.

Oslo, 26 November 2008
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