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Item 4
Capacity development for Indigenous and non-Indigenous communities and organizations 
· How can the Permanent Forum promote the dissemination of and capacity-building on the UN Declaration for Indigenous peoples’ organizations and both Indigenous and non-Indigenous communities? 

· How can UNPFII best support Indigenous peoples’ organizations in their efforts towards the realization of the provisions of the UN Declaration at local, national and regional levels?

INTRODUCTION


This brief paper combines a number of ideas outlined in recent articles prepared for the UN State of the World’s Indigenous Peoples volume and the INDIGENOUS VOICES volume being prepared by Rodolfo Stavenhagen and Claire Charters as well as past examples of Indigenous use of the (then) draft Declaration on the Rights of Indigenous Peoples.  There is no doubt that numerous other initiatives and examples can be cited from every region of the world.  However, those provided herein have been cited in the past and others are from Alaska specifically.  


The main objective of the paper is to illustrate ways in which Indigenous peoples have invoked the Declaration language in a variety of fora and a variety of approaches:  dialogue, negotiation, policy development, political organizing, human rights complaints, litigation and community based organizing.  Each example can be used for purposes of furthering capacity-building as well as “operationalizing” the Declaration.  


The UNPFII may be able to draw upon or in some cases, duplicate, these few examples in an array of settings.  In other instances, the UNPFII can actively support Indigenous initiatives to implement similar strategies.  However, in my view, one of the first needs is human rights education for both Indigenous and non-Indigenous communities.  The content of the various, modest list of examples shown herein can be woven into human rights education and training programs to promote the Declaration and its use by Indigenous communities, nations and peoples.

HUMAN RIGHTS EDUCATION


The success of Declaration largely depends on the extent to which human rights concepts are understood by those in a position to right wrongs.  Erica Irene A. Daes recently remarked that everyone needs human rights education.  In relation to Indigenous peoples, do they need to be educated?  Would an increase in knowledge of human rights make the powerful more sensitive and responsive to Indigenous communities?  Is there value in providing human rights education by Indigenous Peoples within their home communities?    


For example, there are a number of fundamental questions concerning the right of self-determination.  What constitutes the “self” in self-determination?  Who are the Indigenous Peoples?  What constitutes an Indigenous nation?  Who are the beneficiaries of the political, collective right to self-determination?  Do Indigenous Peoples view themselves as one or are they many nations?  And second, who are the members of the Indigenous nation or nations and how do they operate within their nation or respective nations and homelands?  How do they function in terms of the internal dimension of self-determination?  What about the external elements as well as coordination with entities such as the Indigenous non-governmental organizations whose legitimacy of representation has never been critically analyzed or questioned.  


Furthermore, are human rights concepts and the content of the collective and individual human rights known and understood by the people who assert self-determination?  Are human rights concepts integrated in the community?  Such human rights education seems important to ensure that the right of self-determination has real meaning or real effect on the ground, at the grass roots.  For example, see Article 29 of the UN Convention on the Rights of the Child:


Article 29

1. States Parties agree that the education of the child shall be directed to: 


(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential; 


(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; 


(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own; 


(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of Indigenous origin; 


Another important example of need for human rights education is the recently concluded UN Decade for Human Rights Education (1995-2004):


“The World Conference on Human Rights in the Vienna Declaration and Programme of Action 
(1993) stated that human rights education, training and public information were essential for 
the promotion and achievement of stable and harmonious relations among 
communities and for 
fostering mutual understanding, tolerance and peace. The Conference recommended that States 
should strive to eradicate illiteracy and should direct education towards the full development of 
the human personality and the strengthening of respect for human rights and fundamental 
freedoms. It called on all States and institutions to include human rights, humanitarian law, 
democracy and rule of law as subjects in the curricula of all learning institutions in formal and 
non-formal settings.”







How do we promote human rights education as a tool for capacity building within Indigenous communities?  I believe that the key is dialogue, both within Indigenous communities and with state governments.  Even dialogue over whether such human rights education is necessary.  Consistent with the Declaration, it is critical that effective and direct participation of Indigenous Peoples in any human rights education programs should be ensured.  Such an approach is consistent with human rights standards and in particular, the right of self-determination.  There are a range of models and opportunities to promote human rights education.  At a minimum, Indigenous peoples, at the community level, should take the time to read the Declaration and become familiar with its meaning in their particular, distinct context and begin to dream of the world that “might some day be.”

Existing human rights training programs


There are a range of models and opportunities to promote human rights education.  In this regard, it would be useful for the UN to catalogue the various existing models and programs at public, private and in particular academic institutions.  For example the university programs with specialized focus on Indigenous Peoples (e.g. University of Arizona; University of British Columbia; University of Washington; International Training Center for Indigenous Peoples; University of New South Wales Diplomacy Training Program; National University of Ireland Galway minority Rights Summer School; Saami Council Training Series and the United Nations Institute for Training and Research [UNITAR]).

OTHER APPROACHES

1.  Dialogue, policy development and negotiation


In the area of policy development, Alaska Native tribal leaders infused a government-to-government dialogue, which followed the Venetie decision, with the language of the draft United Nations Declaration, which resulted in the adoption of Administrative Order No. 186
 acknowledging the existence of Tribes in Alaska and their distinct legal and political authority, and also adoption of the Millenium Agreement in April 2001 by both Tribal governments and the State Executive branch.


Before the yearlong dialogue with the State of Alaska, tribal governments discussed their strategy and approach for gaining an agreement that would have genuine meaning within their communities and for their relations with the State of Alaska.  One of the first actions was the adoption of a Declaration of Fundamental Principles to guide the work and also to put the State on notice as to the principles that the Indigenous peoples of Alaska felt were fundamental to their continued existence as distinct collectivities.  This Declaration of Fundamental Principles provided essential procedural, as well as substantive, guidelines for the dialogue with the State.  As a result of the tribal leaders’ actions, the final Millenium Agreement echoes some of the language of the (then) draft Declaration, albeit adapted for this specific context.


Furthermore, there is a growing practice of usage in negotiation of bilateral and multi-lateral agreements or regimes, such as the inclusion of numerous principles from the (then) draft Declaration and the ILO Convention 169 in the Charlottetown Accord,
 which emerged from the national constitutional debates of Canada in 1992.  It would be useful for Indigenous peoples to learn more about the specifics of this national constitutional debate to potentially trigger dialogue in order to integrate the language of the Declaration into local and national or federal policy and law.

2.  Political organizing and use of international human rights mechanisms


In the case of the Mabo v. Queensland,
 five Torres Strait Islander individuals brought the case arguing that their land rights had never been altered and were not subject to the emerging land rights initiatives or Queensland Parliament decisions.  In June, 1992, the High Court in Australia, determined that plaintiffs rights to land had not been “extinguished” and affirmed the rights of Aboriginal peoples based upon Native title, and went further by denouncing “terra nullius” as an invalid doctrine to assume full and total control over Aboriginal peoples and their lands and resources.  This case was followed by that of Wik Peoples v. The State of Queensland  case,
 where the High Court affirmed that pastoral leases did not “extinguish” the rights of the Aboriginal peoples but rather such rights and interests co-existed.  Like the general public and political leaders in Alaska, the government and landowners moved swiftly and decisively to, in this case, legislatively unravel the Court’s decision through the weakening of the Native Title Act.  Both of these politically charged developments were further exacerbated by the role of the media fanning the flames on all sides.    


In response, Australian Aboriginal peoples used the human rights treaty body to draw attention to the discriminatory actions of the government and relied upon not only the Australian Racial Discrimination Act of 1975 but also the human rights standards of the ILO, the UN (draft) Declaration, International Convention on the Elimination of All Forms of Racial Discrimination and others, to advance their arguments.
  Like constitutional reform, general knowledge about political organizing and use of international human rights mechanisms can inspire other actions that may bear important, positive results in the context of realizing the Declaration.

3.  Litigation and human rights complaints


Further, in the area of international human rights complaints and litigation, a number of past developments are also indicative of the reach of the international Indigenous human rights standards beyond the scope of the United Nations.  The decision of the Inter-American Court of Human Rights in the Case of the Mayagna (Sumo) Awas Tingni Community vs. Nicaragua
  affirming the rights of the Indigenous peoples in Nicaragua is quite significant.  The Court’s attention was drawn not only to the relevant provisions of the American Convention of Human Rights and the American Declaration on the Rights and Duties of Man but also by the provisions of the ILO Convention No. 169, the OAS Proposed American Declaration on the Rights of Indigenous Peoples, as well as the draft Declaration.  This case represents a major precedence for many reasons.  However, most significant for the present context is the fact that both the OAS Proposed American Declaration on the Rights of Indigenous Peoples and (then) draft Declaration were utilized to inform the Court about the distinct relationship and rights that Indigenous peoples have with regard to their lands, territories and resources.  This case was originally initiated as a human rights complaint to the Inter-American Commission on Human Rights wherein the Government of Nicaragua failed to heed the findings and recommendation of the Commission, which then requested that the Court hear the case.  


Another example of the use of international mechanisms which employ the international human rights standards, with similar origins to that of the Awas Tingni case is that of the Western Shoshone, who filed a complaint before the Inter-American Human Rights Commission.  The case involved the ancestral land rights of the Western Shoshone, which the U.S. asserts were purportedly “extinguished,” allowing the   Department of Interior’s Bureau of Land Management to make repeated attempts to remove the Danns and other Western Shoshone peoples from their homelands. The complaint asserted that the United States government failed to meet its obligations with respect to the land rights of Mary and Carrie Dann.  The Danns and other allies also requested consideration of the matter by the CERD.  The case was accompanied by domestic litigation, which similarly incorporated the international Indigenous human rights standards.


Each of these cases illustrates the important linkage between domestic conditions and violations and the importance of the international human rights framework.  The international work has resulted in the creation of important tools and mechanisms by which Indigenous peoples can advance their rights and more importantly advance their worldviews and perspectives.  The possibilities for use of the standards in judicial institutions, legislation, negotiation, public policy and law reform cannot be underestimated.  


Examples of domestic litigation, where legal counsel has invoked the international Indigenous human rights standards, have emerged in Canada.  The first use made in an Indigenous rights case involved the Gitksan-Wet'suwet'en case in northwest British Columbia, where the Indigenous parties invoked international law and referred to the ILO Convention 169 and the (then) draft Declaration as supporting their claims to ownership and jurisdiction of their traditional territories.
  Also, the Mitchell v. M.N.R. case,
 focused upon whether Akwesasne Mohawks had the right to bring goods into Canada from the U.S. without being subject to customs duties, wherein they relied upon the cross- or trans-boundary language of the international instruments.  Another example is the R. v. Powley case,
 which involved the hunting and fishing rights of two Metis individuals in Ontario.  Here again, the Indigenous peoples concerned invoked the relevant text of the draft Declaration concerning Metis as a distinct people.  In addition, the Grand Council of the Cree, in both their submission to the Court on the Quebec Secession Reference, also invoked the international Indigenous human rights standards extensively. 

However, possibly more important than these formalistic developments, is the work that Indigenous peoples are doing within their own communities, amongst their own peoples.  This grassroots Indigenous work is a reflection of the synergy needed to breath life into the documents that have emerged internationally.  

4.  Indigenous community-based work


Certainly, it is probable that there are numerous examples of Indigenous community based work being done worldwide.  However, the specific examples to be highlighted here include a number of important, “from the ground up” initiatives in Alaska.  The first example is that of the Yukon River Inter-Tribal Watershed Council (YRITWC).  The YRITWC is an initiative that emerged in 1996 involving over 42 Athabascan, Yupik and Tlingit Indigenous communities from the headwaters of the Yukon River (in Yukon Territory, Canada) to the mouth of the river in southwest Alaska, a 2,300 mile watershed.  An important distinction about this Indigenous led initiative is that it was conceived of by and for Indigenous peoples themselves and was not in response to a real or perceived threat.  The Tribes and First Nations of the watershed began with a conference that brought all the Indigenous peoples and leaders from the river together to meet one another and discuss their visions for watershed protection.  It was determined that an international treaty would be the first step to take in order to define the objectives of the Council and goals of the Tribes and First Nations.  Presently, the YRITWC is focused upon water pollution and toxics and they initiated a water sampling and analysis program this past year.  However, they intend to consider long-term management and assertion of control and ownership issues in the future.  The Inter-Tribal Treaty was adopted in 2001,
 and both the treaty and the work of the Council incorporate many of the important principles that have emerged in the draft Declaration.  The YRITWC has also been involved in the International Joint Commission (on waterways) due to the threat of mining on the Canadian side of the border and its impact on the U.S. side.


Similar to the YRITWC, a number of Tribes (in Alaska) and First Nations (in Canada) have signed an agreement to establish an Inter-Tribal Pipeline Commission.  This initiative stems from unsuccessful efforts of the traditional government of Stevens Village in the Yukon River Flats to gain the ear of oil industry over their concerns about the Trans-Alaska Pipeline encroachment in their ancestral territory.  The Athabaskan peoples are not only concerned about the potential for oil pollution but also the fact that they receive no compensation for the intrusion that the pipeline represents.  The new Commission intends to monitor developments related to the existing pipeline and those of the proposed gas pipeline, which may also cut across their territories.  Here again, the Agreement draws upon the international standards concerning land rights, environmental protection, right to determine priorities for development and just compensation in the event of environmental degradation.


In regard to Indigenous justice systems, a number of promising and unprecedented initiatives have been led by three distinct Tribal Courts in the southwest, southeastern and Arctic slope regions of Alaska.  The first is that of the Orutsararmiut Native Council (ONC), which is the traditional Indigenous government in the village of Bethel, Alaska.  The ONC has developed the Mikilgnurnun Alirkutait or Tribal Children’s Code.  This Yupik community felt that it was critical to safeguard the most vulnerable sector of their society:  the children.  The ONC took on the task of developing the code by first establishing their long-standing Yupik values, customs, and practices or Yupik custom law as the foundation for the Code.  They followed by reviewing domestic laws and regulations, including the Indian Child Welfare Act, and borrowed what they deemed useful from this text.  They also informed themselves about the international Indigenous human rights movement and chose to incorporate not only provisions from the draft Declaration but also from the United Nations Convention on the Rights of the Child (CROC).
  The final code was adopted by the Council and completely translated into the Yupik dialect and is used on a daily basis by the ONC Tribal Court.
  


The project in southeast Alaska involves the Sitka Tribe of Alaska (STA) and their Tribal Court, which initiated a series of interviews with tribal elders about child custody practices and traditions, with the aim of producing a code that would assist children at high risk for drug and alcohol abuse.  Like ONC, the Tribal Court coordinator used the values, practices, customs and traditions of the Tlingit peoples to establish the foundation for the remaining work, which incorporated the international standards contained in both the (draft) Declaration and the CROC.  The project in Barrow, on Alaska’s Arctic slope, is similar to the above two initiatives.  However, the Barrow Tribal Court is developing an appellate court based upon the traditions of this whaling culture.  Other tribes have considered the development of tribal codes that deal with intellectual property in an effort to safeguard themselves from exploitation by outside developers and pharmaceuticals.


Each of these projects reflect the development of new regimes based upon age old values or more accurately Indigenous values and adaptation of the human rights framework and standards of the United Nations for their particular cultural context.  Another approach is that of First Nations and Tribal Governments, as legitimate political institutions, adopting the (draft) Declaration and various other international human rights instruments within their own communities, making them applicable to their own members.  So, not only are Indigenous peoples incorporating such standards, they are moving to ratify them in the way that nation-states ratify various conventions that emerge from the human rights framework.  


Yet, another example of the international standards making their way into Indigenous communities is through the work of individuals like scholar R. A. Williams, who leads a clinic at the University of Arizona law school that ensures that his students are exposed to and employ the developments at the United Nations, OAS, ILO, and other international fora.
 


More often than not, Indigenous peoples have had to make adjustments to the standards in order for them to adequately respond to their particular cultural context.  For example, within Indigenous justice systems there is more of an emphasis upon the duties, obligations and responsibilities within these collectivities rather than rights enjoyed.  The kinship, moiety and relationships are emphasized rather than a model where strangers are dealing with strangers.  Another distinct dimension is the direct and intimate linkage between the natural world, spirituality and collective relations in contrast to the separation of religion and governance.  Other inconsistencies can arise in the area of equal protection or equal application of the rule of law, such as duties and responsibilities of women and men within Indigenous that don’t neatly translate for Indigenous communities.


Finally, it important to mention the impact that Indigenous peoples themselves have had on the international processes.  As noted previously, Indigenous peoples’ methods for dialogue and decision-making have had a direct influence on the procedures of the WGIP, the CHR Working Group, the Human Rights Commission and even the Third Committee debates on the Declaration.  In particular, the fact that in the early days Indigenous peoples were gaveled for speaking in their own languages, singing, making prayers to the Creator, or any other demonstration of their cultural heritage.  It is now much more common for such events and ceremony to make up the agenda of a United Nations gathering involving Indigenous peoples.


Indigenous peoples are constructively turning the tables, at home, nationally and internationally.  Generally speaking, the rights of Indigenous peoples have been repeatedly violated, challenged or opposed despite the fiduciary and other obligations of states.  In the North and elsewhere, we have faced a constant state-driven agenda designed to diminish the status and rights of Indigenous peoples.  The courts, as well as government policy and decision-makers, demand that Indigenous peoples prove every right against much more powerful political, legal and economic forces.  Indigenous peoples are immediately at a disadvantage in their efforts to meet such burden of proof, whether it is because of the attitudes we face or the lack of access and resources to make our case.  In contrast, the constitutional and human rights of others are safeguarded and upheld, and even advanced, allowing individuals to do a wide range of things that are regarded as luxuries to those of us fighting for our basic survival.


Therefore, the burden of proof should be upon those who question the legitimacy of Indigenous societies and Indigenous perceptions, perspectives and understandings of legal order, which have pre-existed and have been adapted to fit the various circumstances, conditions, contact with others and periods of time.
  Furthermore, without the inclusion of such distinct perspectives, it will remain difficult for Indigenous peoples to achieve lasting, peaceful relationships with other peoples -- relationships based upon equality, mutual understanding and the genuine exercise of self-determination.  
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