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INTRODUCTION

1. The Declaration on the Rights of Indigenous Peoples is a significant benchmark in human rights history.  It is an instrument pursued and achieved by Indigenous Peoples out of necessity.  In the modern era Indigenous Peoples have vigorously sought status in the international community to address colonisation and exploitation of their communities, territories and resources.

2. Indigenous Peoples insisted that the right to self-determination must be included in the Declaration, while States opposed references that suggested the sovereignty of Indigenous Peoples.  Certain States opposed Indigenous Peoples’ rights to territory, development, autonomy and restitution on the basis that such rights threatened the interests of other parties.

3. While these diverse opinions were ultimately settled, through developing comprehension of the issues and the compromised, multipart final text of the Declaration, the resultant Declaration emerges as a mechanism that sits in the middle of Indigenous Peoples and State interests, encouraging implementation of the Declaration through partnerships between Indigenous Peoples and States to balance competing interests.

4. The Declaration therefore relies heavily upon the States, or ‘the haves’, to act benignly so that Indigenous Peoples, ‘the have-nots’, receive justice and equality.  To passively rely up this dynamic is to be naive about history and the lessons learnt.  The implementation of the Declaration on the Rights of Indigenous Peoples will require much effort to encourage States to relinquish official and surreptitious controls over the lives and freedoms of Indigenous Peoples, to end injustices and societal foundations of inequality and to provide restitution of territories.

5. Despite the importance of this instrument to the development of human rights law, the Declaration on the Rights of Indigenous Peoples does not create new human rights.  The Declaration elaborates rights of Indigenous Peoples that have been historically and systematically denied, particularly rights to property and development.  These are rights that were extensively breached through colonization of Indigenous Peoples’ territories, and imperial exploitation of natural resources.  The Declaration exposes and addresses the potential conflicts between Indigenous Peoples and those parties who have pursued interests in Indigenous Peoples’ territories without due regard for the rights of Indigenous Peoples.
6. The Declaration contains text identifying the rights of Indigenous Peoples to obtain remedy, restitution and compensation, and has precise language requiring fair and independent adjudication or arbitration of such conflicts.  The Declaration contains references to States responsibilities that would normally be contained in a binding human rights treaty.  These references are mandatory because States have been the main architects of inhibiting Indigenous Peoples’ rights 

7. The first preambular paragraph of the Declaration has a direct reference to the ‘good faith in the fulfillment of the obligations assumed by States in accordance with the Charter’ of the United Nations.

THE INDIGENOUS PEOPLES

8. For almost a quarter of a century, delegations of Indigenous Peoples have been able to participate in the United Nations’ meetings on indigenous issues.  The Economic and Social Council has taken the view that it is not only correct that Indigenous Peoples be heard in these forums but that it is important that Indigenous Peoples have influence in the deliberations.

9. The Indigenous Peoples delegations have been the driving force behind the increased attention by the United Nations to the situation of the World’s Indigenous Peoples.  While these delegations for the most part have little or no resources to lobby on the world stage they have been relentless in the struggle for justice, driven on by the desire to survive as Indigenous Peoples.

10. There is very little structuring for Indigenous Peoples at the international level and most delegations have relied upon their own communities and organisations at the local or national levels in order to participate in United Nations forums.  Only a handful of Indigenous Peoples organizations are international bodies and these few organizations are operating on shoestring budgets.  The most resourceful and effective delegations to international meetings are the large organizations within their own countries or regions, e.g. Tebtebba Foundation, Assembly of First Nations or Saami Council, but even these organisations have a limit to the extent which they can participate in international forums of relevance to Indigenous Peoples.

11. A brief mention is made of the Aboriginal and Torres Strait Islander Commission (ATSIC) a former statutory authority from Australia representing the Aboriginal Peoples and Torres Strait Islander Peoples.  While the Australian Government claims that ATSIC was abolished in 2005 because of lack of support, the Commission was terminated following its persistent criticisms of Australian Government laws hostile to Aboriginal Land Rights, including taking actions to petition to Committee on the Elimination of Racial Discrimination, and its participation in the drafting of the Declaration on the Rights of Indigenous Peoples.  ATSIC managed an annual budget in excess of AU$1.0 billion.  It was one of the most advanced and developed Indigenous structures, a model of self-management if not self-determination, of Indigenous Peoples around the world.  This case study shows that, where capacity does exist for Indigenous participation, the organizations are vulnerable to retribution by the State.

12. These are rare examples.  For the most part the Indigenous Peoples delegations are small, under-resourced organizations in a determined struggle to find a voice in an effective forum or media.  To advance the argument for an international Indigenous Peoples structure, the situation of the Indigenous Peoples Caucus is presented.

13. The Indigenous Peoples Caucus is an ongoing forum of the Indigenous delegations to the United Nations.  It has been an important structure, playing a significant part in the interaction between the United Nations and Indigenous Peoples.  In its own way it provides a global voice for the 370 million Indigenous Peoples of the World.

14. In the early days the Caucus served to inform and instruct delegates who were new to the United Nations systems.  It also served to widen the representation of delegations from all parts of the world, to support communications between delegations and to make preparations for relevant and pending UN business.  The Caucus has also become an important mechanism for the United Nations officials who would from time to time seek feedback on matters of protocol.  It has a capacity to function as a steering mechanism to guide UN chairpersons and experts.

15. However the Indigenous Peoples Caucus has its shortcomings.  Because it functions as an open, inclusive and egalitarian forum the Caucus has limitations in reaching consensus on complex policy or strategy positions.  Such positions of critical concern need the Caucus to operate with a level of expertise, experience, and diplomacy that is difficult to achieve in brief meetings.  The Caucus may well be able, from time to time, to inform and influence individual Indigenous delegations and their positions taken in UN forums but that influence may not always be sagacious, depending upon delegate participation, quality of information, objectivity, and strategic focus during any particular meeting.

16. The Indigenous Peoples Caucus did function well as the rally point during the later stages of the adoption of the Declaration on the Rights of Indigenous Peoples.  The Caucus became divided when New Zealand, the Nordic States and Switzerland introduced their version of the Declaration, known as the ‘CRP. 1’ text.  A number of Indigenous delegations decided to enter into discussions on this text following lack of resolution over the ‘original’ draft declaration.

17. It soon became evident that the majority of delegations, from States and from Indigenous Peoples, were able to successfully negotiate and, for the most part, establish agreed text for the Declaration.  The Caucus was no longer presenting a prevailing position, and the most influential documents were emerging in the form of ‘joint statements’ signed by large numbers of Indigenous delegations.  Through these joint statements Indigenous delegations were presenting sound legal advice and compelling human rights examples able to influence negotiations on the Declaration.

18. The joint statements were being affirmed through the Regional Caucuses of Indigenous Peoples.  The Regional Caucus groups – covering the seven regions of Asia, Pacific, North America, Latin America and Caribbean, Arctic, and Africa - were more adept and quick to develop their positions, communicate with constituents, and respond to developments.

19. The Regional Caucus groups then chose representatives to participate in a ‘steering group’ of the Indigenous Peoples Caucus to maintain an expert watch over the Declaration when it went to the General Assembly in New York.  The structure of the steering group worked well to streamline the campaigning while at the same time ensuring that constituents around the world were being kept informed of the issues and developments.

20. After an arduous campaign at UN Headquarters in New York, the Declaration on the Rights of Indigenous Peoples was finally adopted by the United Nations General Assembly on 13 September 2007.  In short, the Indigenous Peoples Caucus had succeeded in the long-term struggle to set in place a substantial human rights standard addressing the rights of Indigenous Peoples.

21. Since the adoption of the Declaration on the Rights of Indigenous Peoples the Indigenous Peoples Caucus has resurrected its proposal to establish a permanent secretariat in Geneva to provide a resource for Indigenous Peoples delegations to more effectively participate in the United Nations human rights framework.  To date the Indigenous Peoples Caucus has not been able to raise sufficient funds to establish this office.  However, the United Nations and States should view this structuring as an important part of the implementation strategy for the Declaration.  It is Indigenous Peoples who will ultimately ensure that action is taken to address their human rights needs.

RECOMMENDATIONS

The Indigenous Peoples Caucus should be funded to establish a permanent structure for Indigenous Peoples at the United Nations in Geneva.  A liaison officer for the Indigenous Peoples should be established at the Office of the High Commissioner for Human Rights and the Office of the President of the Human Rights Council.

The Permanent Forum on Indigenous Issues should host annual meetings in each of the seven regions of Indigenous Peoples to (a) follow-up on PFII sessions and prepare for future sessions, and (b) monitor the implementation of the Declaration and the POA for the Second Decade of the World’s Indigenous Peoples.

The Voluntary Fund for Indigenous Peoples should be authorised to fund these structures and States should be encouraged to contribute to the Voluntary Fund to build the capacity of Indigenous Peoples to enjoy their human rights.

States should be urged to provide funds to establish national Indigenous committees as proposed in the POA for the Second Decade of the World’s Indigenous Peoples, and these committees should be given a role to monitor the implementation of the Declaration on the Rights of Indigenous Peoples.  Where a State does not provide financial assistance there should be recourse for the national Indigenous committee to seek and obtain funding from an international or other source.

THE UNITED NATIONS AND INDIGENOUS PEOPLES

22. Much is known about States’ violations of the human rights of Indigenous Peoples, and it is generally understood States do not aggressively advocate the rights of Indigenous Peoples within their domestic jurisdictions.  Fortunately, the United Nations has clearly demonstrated its willingness to uphold the interests of Indigenous Peoples.  This is an interesting phenomenon given that it is States that make up the entire membership of the United Nations.  It suggests that States are commonly aware of the dire situation of the World’s Indigenous Peoples but are reluctant to examine and rectify situations within their own regime.  This reluctance has been identified and examined by the UN Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People in his report of 2006.  The Special Rapporteur identifies the ‘implementation gap’ in States’ actions, emerging from a lack of political will to address Indigenous issues.

‘The main problem, however, is the “implementation gap” that is, the vacuum between existing legislation and administrative, legal and political practice. This divide between form and substance constitutes a violation of the human rights of indigenous people. To close the gap and narrow the divide is a challenge that must be addressed through a programme of action for the human rights of indigenous people in the future.’ 

[Para 83, UN Document E/CN.4/2006/78]

23. Since the Working Group on Indigenous Populations was established in 1982 the United Nations has been flooded with expert reports and human rights findings that elaborate the continuing human rights abuses against Indigenous Peoples.  The human right treaty bodies have also take action by recording conclusions and recommendations, both in relation to findings on States and in the form of General Comments, which highlight the situations of Indigenous Peoples and expose the extent of discrimination by States.  The United Nations has responded to Civil Society and Indigenous Peoples concerns by developing a number of mechanisms to address the problems.  These mechanisms, by the year of commencement, are:

1982 Working Group on Indigenous Populations (terminated in 2006)

1993 International Year of the World’s Indigenous People

1994 International Decade of the World’s Indigenous People

2002 Special Rapporteur on the situation of human rights and fundamental freedoms of Indigenous People

2002 Permanent Forum on Indigenous Issues

2005 Second International Decade of the World’s Indigenous People

2007
Declaration on the Rights of Indigenous Peoples

2008
Expert Mechanism on the Rights of Indigenous Peoples

24. Indigenous human rights experts are now appointed to the Permanent Forum on Indigenous Issues, the Expert Mechanism on the Rights of Indigenous Peoples and to the position of Special Rapporteur ‘on Indigenous People’.  It is difficult to imagine that the United Nations could, even if it wanted to, establish any more structures to promote the human rights of Indigenous Peoples, yet the situations of Indigenous communities around the world remain largely unchanged.

25. The United Nations must develop a more direct interest in the situation of individual States and Indigenous Peoples, and the outcomes that are being achieved at the national level against the norms.  This is the most likely direction that the United Nations will take, at the urging of the Indigenous Peoples.  The case for more direct action is supported by the Declaration that emphasizes ‘the United Nations has an important and continuing role to play in promoting and protecting the rights of indigenous peoples’.  [Preambular Paragraph 20, Declaration on the Rights of Indigenous Peoples]

KEY ASPECTS OF THE DECLARATION

26. Although the Declaration on the Rights of Indigenous Peoples has been adopted it is not yet well known nor understood at the national and local levels, by politicians, bureaucrats, the public or Indigenous Peoples.  If the Declaration is going to be effectively utilised in the promotion and protection of the human rights of Indigenous Peoples it will need to be clearly understood by the States and the Indigenous Peoples, and these parties will need to design and execute strategies to ensure Indigenous Peoples enjoy the benefit of those rights.

27. The Declaration has 46 substantial articles but the importance of the 24 paragraphs in the Preamble should not be overlooked, as many of these paragraphs also affirm existing human rights.  The Declaration is a carefully constructed instrument, intended to address specifically those rights that have been historically denied and that are taken for granted by others.  The Declaration is also a collection of component rights that should be considered in relation to each other right and the overall context of the Declaration.  But the Declaration does have a few key elements or principles upon which the whole document is founded.

The Rights of ‘Peoples’

28. Indigenous Peoples are ‘peoples’ in the meaning of international human rights law.

29. The Declaration affirms that ‘indigenous peoples are equal to all other peoples’ [Preambular Paragraph 2] and ‘Indigenous peoples and individuals are free and equal to all other peoples and individuals and have the right to be free from any kind of discrimination, in the exercise of their rights, in particular that based on their indigenous origin or identity’ [Article 2].

30. These statements are central to the Declaration because much of the Declaration is focused upon the ‘collective rights’ of peoples.  It is the collective rights that are taken for granted by many but denied to Indigenous Peoples.  This can refer to the rights to an identity, to a culture, to a system of beliefs and values, to a society, to forms of governance, to social institutions, to a territory.  Without such collective rights Indigenous Peoples are prone to assimilation policies of States that assume adapted versions of individual rights for the purpose to promote formal equality and ‘sameness’.

31. Article 3 of the Declaration states that Indigenous Peoples ‘have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development’.  This text is almost identical to the text contained in Article 1 of the Covenant on Civil and Political Rights and Article 1 of the Covenant on Economic, Social and Cultural Rights although the Covenants carry additional text in their Article 1, namely: 

‘All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.’

32. Some States argue that Indigenous Peoples have a form of self-determination that is ‘internal’, or subject to national law, but there is no agreement on this interpretation.  Indigenous Peoples emphasise the Declaration only affirms the same right of self-determination that exists under international law.

33. Article 4 of the Declaration asserts that Indigenous Peoples ‘have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions’.

34. Articles 18 and 19 of the Declaration refer to collective rights in decision-making, including the principle of ‘free, prior and informed consent’.

‘Indigenous peoples have the right to participate in decision-making in matters which would affect their rights, … as well as to maintain and develop their own indigenous decision-making institutions’ 

[Article 18, Declaration]

‘States shall consult and cooperate in good faith with the indigenous peoples … to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.’

[Article 19, Declaration]

35. The right to self-determination includes a right to economic development and the utilization of natural wealth and resources.  This right is elaborated in Article 26 of the Declaration that states ‘Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that they possess by reason of traditional ownership’.

36. Another relevant right, belonging to Indigenous Peoples, as a collective, is the right to Indigenous institutions.

‘Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive customs, spirituality, traditions, procedures, practices and, in the cases where they exist, juridical systems or customs, in accordance with international human rights standards.’ 

[Article 34, Declaration]

The Right to a Remedy

37. The Declaration gives fitting attention to the rights of redress, restitution and compensation.  Indigenous Peoples are known to be at significant disadvantage brought about by invasion of their territories, exploitation of their natural resources, social segregation and political isolation.  Concern for their human rights, simply by ending acts of discrimination and promotion of their cultural identity, would not be sufficient to overcome their disadvantages and marginalisation.

38. Indigenous Peoples cannot enjoy and exercise their rights and freedoms without compensation, redress and restitution.  This applies to traditional territories, natural resources, and means for economic development   Compensation is needed for past injustices to address concerns of poverty, lack of education and skills training and need for infrastructure.

39. Articles 8, 10, 11, 20, 28 and 32 each identify rights to redress, restitution or compensation.

40. The Declaration also contains, in Article 40, a very important provision for adjudication of disputes between States and Indigenous peoples.  This states that Indigenous peoples have ‘the right to access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties’.

41. The rights of Indigenous Peoples cannot be implemented without these important provisions.  It is important that Indigenous Peoples search for ways to achieve independent adjudication on disputes with States.

STRUCTURES FOR IMPLMENTATION OF THE DECLARATION

42. The task ahead, now the Declaration on the Rights of Indigenous Peoples is adopted, is to develop actions and strategies to promote the Declaration and ensure that positive changes arise out of the implementation of the rights contained in the Declaration.

Permanent Forum on Indigenous Issues

43. The Permanent Forum on Indigenous Issues advises the Economic and Social Council on a broad range of issues under its mandate, and has the advantage of an independent secretariat.  The Permanent Forum is able to coordinate with the many UN bodies and agencies to ensure that Indigenous issues are receiving close and specialised attention.

Expert Mechanism on the Rights of Indigenous Peoples

44. The Human Rights Council has established the Expert Mechanism on the Rights of Indigenous Peoples and appointed Indigenous experts as its members.  The Expert Mechanism is well placed to work within the wide human rights network of the United Nations and Civil Society.

45. Both of these structures have the opportunity to guide the United Nations in its actions and strategies to meet the needs of the Indigenous Peoples.  But these structures do not have a capacity to investigate abuses of human rights or comment adversely upon a situation in any particular State.  This limitation is not well understood by inexperienced Indigenous delegations, many of which have travelled to the UN meetings to express deep-felt complaints on behalf of their communities.  At one session of the Working Group on Indigenous Populations forty-four (44) separate complaints of human rights abuses were presented by Indigenous delegations.

Special Rapporteur

46. The Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples does have the mandate to examine country situations and report to the Human Rights Council.  The Special Rapporteur thus has potential to be a key source of information on the implementation of the Declaration by States.

Human Rights Treaty Bodies

47. The work of the Special Rapporteur can be closely related to the operations of the human rights treaty bodies.  The following treaty bodies have mandates very relevant to the interests of Indigenous Peoples and the rights contained in the Declaration on the Rights of Indigenous Peoples.

· Committee on the Elimination of Racial Discrimination (International Convention on the Elimination of All Forms of Racial Discrimination)

· Human Rights Committee (International Covenant on Civil and Political Rights)

· Committee on Economic, Social and Cultural Rights (International Covenant on Economic, Social and Cultural Rights)

· Committee on the Rights of the Child (Convention on the Rights of the Child)

48. There is significant potential for the reports of the Special Rapporteur and these human rights treaty bodies to inform the international community and promote the implementation of the Declaration on the Rights of Indigenous Peoples.  The Committee on the Elimination of Racial Discrimination, for example, is currently preparing a general comment on ‘special measures’ that can serve to better guide States who are at risk of breaching the rights of Indigenous Peoples through misunderstanding of what constitutes a special measure.  While the Special Rapporteur and the treaty bodies have the capacity to investigate complaints of human rights abuses it is likely that their work will be more effective if they are able to engage States in a positive manner that can inform States of how to fulfil their human rights obligations.  

49. It should be noted that the Special Rapporteur perhaps has the better opportunity to engage the States in a positive dialogue.  Unlike the treaty bodies the Special Rapporteur does not need to wait for five-yearly reports to engage with States, and nor does the Special Rapporteur have formalised and complex procedures to receive and send communications on Indigenous issues.  The Special Rapporteur’s interest can be invoked relatively simply, by an official communication, so Indigenous groups who feel that their rights are being threatened, who have exhausted domestic remedies to resolve disputes can request the Special Rapporteur to intervene or investigate.

50. The Special Rapporteur has the ability to either visit a country to investigate complaints or to engage in correspondence with States on matters of concern.  The ability of the Special Rapporteur to be effective is limited by the attitude of the State and the Special Rapporteur’s capacity to undertake the volume of work generated.  The budget and other resources of the Office of the High Commissioner for Human Rights might be reviewed, in this context, to evaluate the capacity of the mechanisms to pursue implementation of the Declaration.

51. The Special Rapporteur presents his investigations and findings in an annual report to the Human Rights Council.  These reports are scrutinized by the members of the Human Rights Council but, having the potential to raise the ire of States named in the report, the reports need to be objective and factual, and consistent with the mandate.

Universal Periodic Review

52. The United Nations has recently implemented a new mechanism to ensure that States are meeting their human rights obligations under the UN Charter.  The Human Rights Council has now established the Universal Periodic Review to examine all States and their human rights record in a cycle of every five years.  It is an examination of States by their peers and it evaluates the performances using reports generated in the UN special mechanisms, i.e. from human rights treaty bodies and Special Rapporteurs, as well as from Civil Society and other sources.  The UPR process should be utilised to ensure that the rights contained in the Declaration are being implemented.

Second Decade of the World’s Indigenous Peoples

53. The Programme of Action (POA) of the Second International Decade of the World’s Indigenous Peoples was adopted by the General Assembly on 16 December 2005.  The POA contains a number of specific actions and strategies that can be pursued consistent with the rights of Indigenous Peoples, thus providing an authoritative approach - one sanctioned by the General Assembly - and a robust medium to pursue the implementation of the Declaration.  For example, the POA recommended that ‘tripartite committees should be established at the country level composed of governments, indigenous peoples and United Nations country offices to promote implementation of the objectives of the Second Decade’.  The POA also proposed the Permanent Forum on Indigenous Issues might call for meetings ‘at which indigenous peoples, governments and the United Nations country teams can exchange experiences with national institutions at the country level’.

54. Additionally, under the theme of Social and Economic Development in the POA, the Permanent Forum is requested to hold ‘regional meetings on indigenous issues with existing regional organizations with a view to strengthening cooperation and coordination’.

55. The most interesting component in the POA is perhaps the call for Indigenous organizations to establish committees at the national and local levels to monitor implementation of the Programme of Action.
56. The State usually has a reputation of opposing the rights of Indigenous Peoples, for political and economic reasons, and the established justice system can be inherently biased against the rights of the Indigenous Peoples.  Also, as shown through the course of history, the communication and interaction between the State and Indigenous Peoples ensures that both parties are shaped to reach predictable, predetermined results, i.e. results that subjugate Indigenous Peoples’ interests.  Before addressing the most immediate needs of the Indigenous communities, for example, providing bilingual education in Indigenous schools, Indigenous Peoples will most likely have to confront and challenge the political and legal systems of the State.  

RECOMMENDATIONS

The Permanent Forum on Indigenous Issues should present proposals to the human rights treaty bodies which provide recommendations on the implementation of the Declaration on the Rights of Indigenous Peoples, as well as participate in the sessions of the treaty bodies as may be appropriate.

The Chairpersons of the PFII, the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur (on Indigenous issues) should authorise the preparation of a comprehensive strategic plan for the implementation of the Declaration on the Rights of Indigenous Peoples.

The PFII should give priority attention to the development of the Plan of Action by UNESCO to implement the Declaration on the Rights of Indigenous Peoples and the POA of the Second Decade of the World’s Indigenous Peoples.

STATES AND THEIR OBLIGATIONS

57. The Declaration affirms Indigenous Peoples have the right to ‘just and fair procedures for the resolution of conflicts and disputes with States’ and a ‘fair, independent, impartial, open and transparent process … to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources’. [Articles 40 and 27, Declaration on the Rights of Indigenous Peoples]

58. Also historical treaties between Indigenous Peoples and States are addressed.  The Declaration acknowledges that these treaties ‘are, in some situations, matters of international concern, interest, responsibility and character’ [Preambular Paragraph 14, Declaration] and that Indigenous Peoples have the right to enforcement of these treaties [Article 37, Declaration].

59. A positive message is conveyed at the end of the preamble in the Declaration where the text reads: The General Assembly, ‘Solemnly proclaims the following United Nations Declaration on the Rights of Indigenous Peoples as a standard of achievement to be pursued in a spirit of partnership and mutual respect’.  This message is also repeated in the theme of the Second Decade of the World’s Indigenous Peoples: ‘Partnership for action and dignity’.  The message of partnership is clear and it is a message more intended to motivate States, rather than Indigenous Peoples, to a compatible arrangement.  States are encouraged to act, cognizant of UN concerns for the human rights of Indigenous Peoples, with greater initiative to make change.

60. The Declaration reminds States to ‘comply with and effectively implement all their obligations as they apply to indigenous peoples under international instruments, in particular those related to human rights, in consultation and cooperation with the peoples concerned’. [Preambular Paragraph 19, Declaration]  The Special Rapporteur has highlighted the ‘implementation gap’ where even good intentions by States, in the form of legislative and administrative changes, have failed to deliver benefits for Indigenous Peoples.

61. States should take note and treat seriously the five objectives of the POA for the Second Decade of the World’s Indigenous Peoples, being:

· Promoting non-discrimination and inclusion of indigenous peoples in the design, implementation and evaluation of processes regarding laws, policies, resources, programmes and projects;

· Promoting full and effective participation of indigenous peoples in decisions, respecting the principle of free, prior and informed consent;

· Redefining development policies, showing respect for the cultural and linguistic diversity of indigenous peoples;

· Adopting targeted policies, programmes, projects and budgets for the development of indigenous peoples;

· Developing strong monitoring mechanisms and enhancing accountability.

62. The Programme of Actions for the First Decade and Second Decade of the World’s Indigenous Peoples call upon States to review their constitutions and laws to ensure the identity and right of Indigenous Peoples are recognized.  Such reforms are necessary and can demonstrate the willingness of the State to meet its human rights obligations.

63. But the first step is clear and it should be a high priority for States.  States must establish partnership relationships with the Indigenous Peoples to establish national and local plans, and to increase capacity within the populations, both Indigenous and non-Indigenous, to undertake and achieve the necessary changes.

64. States are called upon by the General Assembly to ratify International Labour Organisation (ILO) Convention (No. 169) concerning Indigenous and Tribal Peoples in Independent Countries, an international treaty supporting the human rights of Indigenous Peoples.  

65. These actions, and many more, are set out in the POA for the Second Decade.

66. The means to implement the POA for the Second Decade are included in the plan of action.  Paragraphs 76 to 84 of the POA contain specific proposals that create the capacity and structure for achievement of the goals, and in that context also establish the framework by which the Declaration might be implemented.  For example, Indigenous Peoples are encouraged to establish national and regional committees to monitor the POA and States are similarly urged to cooperate in planning and coordination.

67. ‘It is recommended that indigenous organizations should establish committees at the national and local level to monitor the implementation of the programme of action … [and]    that Governments should establish national focal points on indigenous issues and on the Second Decade and intensify coordination and communication at the national level among relevant ministries, agencies and local authorities.’  [Programme of Action, Second Decade of the World’s Indigenous People]

RECOMMENDATIONS

RECOMMENDATIONS

1. The Indigenous Peoples Caucus should be funded to establish a permanent structure for Indigenous Peoples at the United Nations in Geneva.  A liaison officer for the Indigenous Peoples should be established at the Office of the High Commissioner for Human Rights and the Office of the President of the Human Rights Council.

2. The Permanent Forum on Indigenous Issues should host annual meetings in each of the seven regions of Indigenous Peoples to (a) follow-up on PFII sessions and prepare for future sessions, and (b) monitor the implementation of the Declaration and the POA for the Second Decade of the World’s Indigenous Peoples.

3. The Voluntary Fund for Indigenous Peoples should be authorised to fund these structures and States should be encouraged to contribute to the Voluntary Fund to build the capacity of Indigenous Peoples to enjoy their human rights.

4. States should be urged to provide funds to establish national Indigenous committees as proposed in the POA for the Second Decade of the World’s Indigenous Peoples, and these committees should be given a role to monitor the implementation of the Declaration on the Rights of Indigenous Peoples.  Where a State does not provide financial assistance there should be recourse for the national Indigenous committee to seek and obtain funding from an international or other source.

5. The Permanent Forum on Indigenous Issues should present proposals to the human rights treaty bodies which provide recommendations on the implementation of the Declaration on the Rights of Indigenous Peoples, as well as participate in the sessions of the treaty bodies as may be appropriate.

6. The Chairpersons of the PFII, the Expert Mechanism on the Rights of Indigenous Peoples and the Special Rapporteur (on Indigenous issues) should authorise the preparation of a comprehensive strategic plan for the implementation of the Declaration on the Rights of Indigenous Peoples.

7. The PFII should give priority attention to the development of the Plan of Action by UNESCO to implement the Declaration on the Rights of Indigenous Peoples and the POA of the Second Decade of the World’s Indigenous Peoples.

