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A. Introduction

1. The aim of this document is to analyze the binding value of the Declaration on the Rights of Indigenous Peoples (DRIP), in the wider normative context of the innovations that have taken place in international human rights law in recent years, with the ultimate aim of contributing to furthering the action of the Permanent Forum (PF) in this regard.
2. It can be taken for granted that the adoption of any human rights instrument by the United Nations aspires to some binding force, and declarations are no exception. No human rights declaration has ever been presented as being, in itself, completely bereft of legal force. Modern international law tends to state that declarations are non-binding instruments. Such a statement clearly makes sense insofar as it distinguishes declarations from human rights covenants or treaties, which are binding upon States due to their ratification and subsequent international supervision. And yet this comparison between binding treaties and non-binding declarations sends out the wrong message: that declarations completely lack binding force.
3. The effect of this comparison can now be seen in relation to the DRIP. This has been taken up unequivocally as the legal framework of reference for the PF and for the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP). Moreover, the Human Rights Council (HRC) has expressly included the DRIP as a normative reference in the renewed mandate of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous people (SR). Whilst also committed to the DRIP, the Inter-Agency Support Group on Indigenous Peoples’ Issues (IASG) – which comprises most of the UN agencies – has, for its part, repeated the argument that the DRIP lacks binding force, in contrast to the ILO Convention on indigenous and tribal peoples in independent countries (Convention 169), which is binding upon ratification. This comparison has also been echoed in the Guidelines on Indigenous Peoples’ Issues, published by the United Nations Development Group (whose members also include the IASG agencies).
 The wrong message has thus also been circulated regarding the value of the DRIP. 
4. In order to help clear up such a serious misunderstanding, it must firstly be noted that treaty ratification is not the only way in which States become bound under international law. Secondly, a number of declarations exist in the human rights field with a value similar to treaties. Thirdly, human rights instruments are not only aimed at States, given that they can also - and even primarily - be binding upon other international actors. First and foremost, they are binding upon the United Nations system itself, and thus also on its constituent members, the States. 
B. The force of some human rights declarations
5. It is common knowledge that customary law is also binding within international law. To suggest that a human rights declaration is not binding would therefore seem to exclude, from the outset, the possibility that it may contain norms of customary law. In this regard, an assumption could be made even today that the majority of human rights instruments are, in fact, an expression of international customary law, which must in principle be implemented regardless of the nature of the document in which it is stated or agreed – a declaration or a treaty. Needless to say, a treaty adds something, but nonetheless a declaration some sort of a legal force on its own. If a State wishes to establish that the content of a particular declaration did not reflect customary law, it would be for that State to bear the burden of proof. It should therefore be stated from the outset that a human rights declaration is binding.
6. This is the case, above all, for the Universal Declaration of Human Rights (UDHR). The HRC´s Universal Periodic Review mechanism (UPR), which oversees States’ performance in this regard, explicitly includes the UDHR as paramount in terms of binding reference. It even places it ahead of the human rights treaties ratified by the States, and this has not caused any controversy. This practice has thus advanced the growing rapprochement between declarations and treaties, whilst a clear distinction is, however, always retained between the two. It is anticipated that States may commit to extending their respective binding terms of reference beyond the treaties they have ratified.
 The difference between the instruments still remains for all theoretical and practical purposes. The States are examined more carefully and more frequently by the treaty bodies. In this way, an all-embracing binding body of human rights international law – including declarations – is in the process of being consolidated.
7. The obvious example of the binding force of the UDHR is peculiar but not unique. There are other declarations that are of similar value to treaties. Such is the case of the Declaration on the rights of persons belonging to national or ethnic, religious and linguistic minorities (Declaration on minorities), which contains the following statements: “States should cooperate in order to promote respect for the rights set forth in the present Declaration”; “The specialized agencies and other organizations of the United Nations system shall contribute to the full realization of the rights and principles set forth in the present Declaration, within their respective fields of competence” (Arts. 7 and 9). The same declaration states in its preamble that it draws inspiration from “the provisions of Article 27 of the International Covenant on Civil and Political Rights (ICCPR) concerning the rights of persons belonging to ethnic, religious and linguistic minorities.” In fact, it is a further development of this article. As such, the Human Rights Committee, the body that monitors implementation of ICPPR, has to bear it in mind in any issues relating to the rights of “people belonging to minorities.” The force of the Declaration on minorities is thus the same as that of said Article 27. Its binding scope thus turns out to be even greater than that envisaged in its Article 7. All States must “cooperate” and “promote” the Declaration on minorities and those that are party to the Covenant, which is the vast majority of them, will also have to abide by its provisions, that is, by this authentic interpretation of Article 27 of ICCPR. 
8. Another example relevant to the DRIP is that of the Declaration on the granting of independence to colonial countries and peoples (Declaration on decolonization), as this must be considered a human rights instrument (Art. 1: “The subjection of peoples to alien subjugation, domination and exploitation constitutes a denial of fundamental human rights…”; Art. 2: “All peoples have the right to self-determination…”). This declaration has been, and remains, binding on the United Nations and on the States by its own virtue and not only by virtue of the granting of the right to self-determination by Article 1 of the two human rights Covenants (“All peoples have the right of self-determination…”). The relevance for the DRIP lies in the relationship that is created by its Article 3 (“Indigenous peoples have the right to self-determination…”). Those member States of the United Nations that were opposed to the Declaration on decolonization were not excluded from its “full application” and “effectiveness.” 
9. Human rights declarations are not aimed solely at States. They are not even aimed primarily at States. The direct target of these declarations is, first and foremost, the whole of humankind. The declarations are not only binding on the United Nations and on States but also on each and every individual, and it is we, moreover, who are responsible for ensuring that these declarations are binding on institutions of all kinds and at all levels. The Declaration on the right and responsibility of individuals, groups and organs of society to promote and protect universally recognized human rights and fundamental freedoms asserts this important aspect of the value of human rights instruments. We are committed as individuals out of our own interest, of course, but also obligated in order to ensure that the obligation itself is universal.
10. The Declaration on the right and duty to promote and protect human rights refers not only to “individuals” but also to “groups.” This turns out to be particularly important when it relates not to a general human rights declaration but to declarations on particular groups requiring special attention, as in the case of the Declaration on minorities or the DRIP itself. “People belonging to national or ethnic minorities” and indigenous peoples have “the right and duty” to “promote and protect,” to have promoted and have protected, the rights noted in the respective declarations in particular and in international human rights instruments in general. It is also binding on them for the purposes of ensuring that the binding nature of instruments regarding particular groups is itself universal. 
11. The practice of the UN bodies and agencies should also align with international human rights law. This includes the human rights treaty bodies, which naturally have to focus their work on the treaty itself or on developing it in line with the protocol governing them, always however within the framework of the comprehensive body of human rights. The actual terms of reference of the treaty bodies may in fact be modified not only by new treaties and protocols but also by declarations, as we have seen for the Human Rights Committee with regard to the Declaration on minorities. The same could now be said for the DRIP, since it may be understood as a further development of Article 1 of ICCPR. The jurisdictional protocol of the Committee does not grant it authority over the decolonization process; however it does this in such a way that it does not deprive the Committee of competence in relation to Article 1 of ICCPR, that is, the right to self-determination.
 With the DRIP there is now no longer any doubt that the international decolonization policy and the human right to self-determination are distinguishable issues. It can thus be argued that, without the need for specific authority by treaty, the Human Rights Committee has jurisdiction over the DRIP insofar as this is a further development of Article 1 of ICCPR as it relates to indigenous peoples.

12. The argument also holds true for the EMRIP, although there is the difficulty that this is not granted direct intervention into the UPR mechanism. The HRC has not included the DRIP as a reference in the EMRIP’s mandate. By taking this declaration up itself, as the EMRIP has done, the UPR procedures have not changed. The direct involvement of the EMRIP as expert body on indigenous peoples’ rights is not foreseen. To move in this advisable direction, the PF could be involved, as promoting and coordinating body for indigenous issues within the United Nations. The HRC has made provision for representation from the PF and the SR at the regular meetings of the EMRIP, and so there is space for cooperation in the very sphere in which the UPR mechanism is conducted. In any case, this is important in terms of how the DRIP is enforced rather than its intrinsic value. For practical purposes, it is, of course, a sensitive issue. Both the HRC and its EMRIP are bound by the DRIP. The fact that the EMRIP took up the DRIP as a reference was not discretional but mandatory, although the HRC’s mandate has not implemented it. 
13. Professor James Anaya, the current SR, is championing an understanding of the DRIP by virtue of which a good part of its provisions, or at least the most important ones, comprise norms of customary human rights law with regard to indigenous persons and peoples. The human rights envisaged in the DRIP are the same human rights that have been recognised to the rest of humankind, but there has been no need to produce a declaration on the rights of non-indigenous peoples. In principle, the DRIP should not even have been necessary. The reason it has been necessary is to ensure that all actors, beginning with the States, respond and thus contribute to guaranteeing these rights.  It should also be noted that, in terms of the traditional concept of international customary law, the DRIP can include binding rules even if they conflict with the usual practice of States because, as we have seen, States are not the only actors in the field of international human rights law.
C. Conclusions and recommendations

14. It is in this context that Articles 38 and 42 of the DRIP take on their full meaning. Although forming part of a declaration, they clearly refer to their own binding nature in relation to States, indigenous peoples and, of course, the United Nations in all its bodies and agencies at both central and field levels: “States in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration” (Art. 38); “The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, including at the country level, and States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration” (Art. 42). Within the United Nations, Article 42 of the DRIP is not only binding upon specific mechanisms such as the PF, the SR and the EMRIP but on each and every one of the system’s bodies and agencies.
15. For purposes that go beyond the merely theoretical or doctrinal field, the unequivocal distinction between treaties and declarations should be done away with completely, in particular that between ILO Convention 169 and the DRIP. The reason on which this distinction is allegedly based is now a weak one. The work of the ILO in promoting ratification of Convention 169 as its own instrument is laudable; however, this should not be done at the expense of the DRIP, with arguments that Convention 169 is an independent instrument of different value, the former being binding while the latter is not. Such an inconvenient comparison seems to persist, above all, due to the very efforts of the ILO itself.

16. In fact, it is the DRIP that has raised the profile of ILO Convention 169, by virtue of Article 35 of the Convention: “The application of the provisions of this Convention shall not adversely affect rights and benefits of the peoples concerned pursuant to other Conventions and Recommendations, international instruments, treaties, or national laws, awards, custom or agreements” (Art. 35). The main reference for this provision of Convention 169 now has to be the DRIP. The Convention can thus form a truly worthy instrument for the effective reception of the DRIP by States who are party to the Convention or may be so in the future. Even after the DRIP, the ILO’s policy of promoting Convention 169 is worthy of all the support of the PF, the SR, the EMRIP and the IASG. However, in order to conform not only to the DRIP but also to its very own Convention, the ILO should establish a specific mechanism to enable indigenous participation in its supervision. In terms of the “support” inherent in the IASG’s name, this must above all now be given to the DRIP and, according to its own terms, be binding in nature and not simply voluntary.
17. The DRIP is not the first declaration of similar value to a treaty but it is the first to have a specific monitoring body in advance, namely the PF. In its status as promoting and coordinating body on indigenous issues within the United Nations, the PF is now facing the challenge of promoting the application and effectiveness of the DRIP throughout the bodies and agencies of the United Nations itself and particularly in the work of the HRC, through the UPR and the treaty bodies.  Its challenge, along with the SR and the EMRIP, is that of getting the whole of the UN to begin to respond to the mandate of Article 42. The IASG itself, including the ILO, seems to need a boost on the ground, by means of the guidelines, and from the perspective of the binding nature of the DRIP.
18. The PF must not get involved in anything that can or should be done by the other UN bodies and agencies. This can be said not only in relation to the SR and the EMRIP but all the UN bodies and agencies. Consider what was said on the likely jurisdiction of the HRC over the DRIP through Article 1 of ICCPR. Indigenous rights are presented in the DRIP as the further development of the right to self-determination. For the DRIP, they are a demonstration, and constitute a guarantee, of this fundamental right. Herein lies the difference, and the progress made, in relation to Convention 169. And, what is more, the DRIP is not the instrument of a specialized agency that binds only the States party; it is a general instrument of human rights. In terms of developing Article 1 of ICCPR with the value of authentic interpretation, the HRC must take the DRIP into consideration. It could even urge the States that are party to the Covenant, a vast majority of them, to include in their reports a chapter on the provisions and policies adopted to give effect to Article 1 of ICCPR with regard to anything that affects indigenous peoples, in line with the detailed DRIP guidelines.
19. What can the PF, for its part, do to fulfil its responsibilities under Article 42 vis-à-vis the UN bodies and agencies? The suggestion made in the study on Article 42 by Ida Nicolaisen and Wilton Littlechild may be useful in this regard. In this study, the authors proposed to establish a “Chamber” or “Committee on the UN Declaration on the Rights of Indigenous Peoples” (CODRIP) within the PF itself.
 In line with the argument outlined above, the DRIP could take responsibility, within the common framework of the obligations deriving from Article 42, for monitoring both the development of the UPR and the performance of the treaty bodies, as well as the programmes and actions of the UN agencies’ central and regional offices. The CODRIP’s reports could serve as a basis for recommendations to be adopted by the plenary PF. This task would be in line with the terms of the PF’s mandate and would not interfere with the functions of the SR and the EMRIP, as stated in their respective mandates, but could in fact complement them. It would be a way of encouraging the due attention of the whole of the United Nations system in relation to the DRIP, in line with the provisions of its Article 42, with the aim of achieving its “full application” and “effectiveness.”
� According to the Guidelines, “the main legally binding document entirely focused on the rights of indigenous peoples is ILO Convention No. 169 on Indigenous and Tribal Peoples” while the DRIP “sets out the rights that countries should aspire to recognize, guarantee and implement”; containing no more than a few aspirations, the latter therefore simply “establishes a framework for discussion and dialogue between indigenous peoples and States.” United Nations Development Group (UNDG), Guidelines on Indigenous Peoples’ Issues, February 2008, p. 10. The UNDG website states, by way of an introduction letter: “These Guidelines respond to the United Nations Declaration on the Rights of Indigenous Peoples, which specifically calls upon the organs and specialized agencies of the United Nations system to contribute to the full realization of its provisions…” See � HYPERLINK "http://www.undg.org/index.cfm?P=270" �http://www.undg.org/index.cfm?P=270�


� HRC resolution 5/1: Institution-building of the United Nations Human Rights Council, Annex I.A, para. 1: “The basis of the review is: (a) The Charter of the United Nations; (b) The Universal Declaration of Human Rights; (c) Human rights instruments to which a State is party; (d) Voluntary pledges and commitments made by States, including those undertaken when presenting their candidatures for election to the Human Rights Council.” 


� (First) Optional Protocol to the ICCPR, Art. 7: “Pending the achievement of the objectives of resolution 1514(XV) adopted by the General Assembly of the United Nations on 14 December 1960 concerning the Declaration on the Granting of Independence to Colonial Countries and Peoples, the provisions of the present Protocol shall in no way limit the right of petition granted to these peoples by the Charter of the United Nations and other international conventions and instruments under the United Nations and its specialized agencies.” The Optional Protocol thus implies that competence on these matters is retained by the Decolonization Committee and therefore does not belong to the Human Rights Committee, which in any case has jurisdiction over all and “any of the rights set forth in the Covenant” (Art. 1). 


� For instance, on its 2006 observations on the situation of aboriginal rights in Canada, the Human Rights Committee referred not only to Article 27 of ICCPR on the rights of minorities, but also to Article 1 on the self-determination of peoples. See Concluding Observations of the Human Rights Committee: Canada, UN Doc. CCPR/C/CAN/CO/5 (2006), paras. 8-9.


� United Nations System in Costa Rica, La Declaración sobre los Derechos de los Pueblos Indígenas: Una Agenda Pendiente, seminar held in San José on 11 November 2008, blatant argument of Kirsten-Maria Schapira-Felderhoff on behalf of the ILO: Convention 169 is binding, the DRIP is not; the former cannot be a path for receiving the second.


� Structures, procedures and mechanisms that presently exist and that might be established to effectively address the human rights situation of indigenous peoples, UN Doc. E/C.19/2008/2, para. 39, available online among the documents of PF’s seventh session (2008).





1

