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A. Background

International Legal Context

Human rights considerations pertaining to indigenous children in state custody are multi-faceted, inter-related and mutually-reinforcing.  They encompass the collective rights of indigenous peoples, the individual rights of indigenous children in need of special care and intervention, or who have already been removed from their families and/or communities under state programs and policies, and the needs of societies at large to ensure the best possible outcomes for children, respecting the rights of all concerned.   
Existing international human rights norms and standards provide an important framework for addressing a range of relevant concerns. These include:  1) the rights of indigenous peoples to make decisions, based on the principles of self-determination and free prior informed consent, regarding matters which affect them, including, specifically and profoundly, the care and custody of children and future generations; 2) the rights of indigenous peoples to develop, control and manage policies, programs and institutions affecting their own communities and members, based on their right to autonomy and self-government ; 3) the rights of indigenous peoples to transmit their cultures and languages from generation to generation, (a right seriously impacted by systematic removal of children from their communities and families for any reason);  4)  “legacy” impacts of past state policies and practices which, although no longer in practice in some cases, nevertheless continue it have ongoing human rights repercussions that may require special remedies or corrective measures carried out in conjunction with states and impacted indigenous peoples;  5)  the rights of indigenous children and youth to have care which supports and respects their rights, needs and development including their right to maintain their indigenous identities and to participate in and learn their own  cultures, spiritual practices and languages; 6) the rights of indigenous parents, families and communities vis a vis their children; and 7) in conjunction with indigenous peoples, the obligation of States to implement, promote and monitor the enjoyment of these and other related rights, including development of effective solutions, remedies and mechanisms.
 
Legacy of Historical Abuse: Impacts of Past Government Policies and Removal Programs

Contemporary removal of indigenous children and youth from their families and communities takes place in the context of historical trauma caused by colonization and forced assimilation policies. Assimilation programs often contributed to the destabilization of indigenous societies, damaging traditional social networks and communal solidarity. These disruptions caused ongoing, inter-generational trauma, which continues to reverberate through indigenous societies today. 

Some assimilation policies involved removing children from their families and compelling them to attend boarding and residential schools, which were established at different points in history in many regions of the world.
 Although specific characteristics of school programs varied in different regions, many existed for the purpose of “civilizing” indigenous children. 
Separation from family for months or years at a time resulted in children losing their sense of belonging to their families and communities. Indigenous children often lost their culture, customs and spiritual beliefs. Boarding schools in many regions were characterized by their refusal to allow indigenous children to speak their native languages and offered instruction only in the language of the dominant culture. Examples of such practices have been documented in countries around the world.
 In some countries, children also experienced physical, sexual and emotional abuse. In 1990, in Canada, the Special Advisor to the Minister of National Health and Welfare on Child Sexual Abuse stated that in some schools, 100 percent of children were sexually abused. 
 Residential or boarding school conditions were generally poor, malnutrition commonplace and death rates high. In Victoria, Australia, for example, between 1881 and 1925, one third of indigenous children placed in ‘training’ institutions administered by the State died.

The fact that generations of indigenous children were removed from their families and communities informs the experiences of today’s indigenous families, children and youth. Many indigenous children and youth are taken outside the care, custody and control of their families, communities and tribal governments and, in the process are suffering physical, mental and emotional abuses.

Detention and Custody
	In November 2009, a 12 year old Aboriginal boy was brought before a Western Australian court on a charge of receiving stolen goods. He had accepted a chocolate Freddo Frog, worth 70 cents, from a friend who had allegedly stolen it. The boy was kept imprisoned for several hours before his court appearance. According to the boy’s lawyer, “The conditions in those cells are appalling and completely ill-equipped to hold young children…It’s not hard to imagine that if this had happened to a non-Aboriginal kid from an affluent Perth suburb with professional parents that this wouldn’t be the situation.”



Little systematic data on custody and detention rates of indigenous youth is available for most countries. However, statistics available in the North American and the Pacific regions reveal that indigenous youth are taken into custody and incarcerated at alarmingly disproportionate rates. In the United States, disproportionality exists at most stages of the juvenile justice system. According to a 2008 national report by the National Council on Crime and Delinquency, in comparison to non-Native youth, Native American and Alaska Native youth are approximately 30% more likely to be referred to court rather than having charges dropped; 10% more likely to be detained awaiting trial; and 10% less likely to receive the comparatively lenient measure of diversion or the second chance of probation. Significantly, the report found that Native American and Alaska Native youth are 50% more likely than non-Natives to receive the most punitive measures, namely, out-of-home placement after adjudication or waiver to the adult criminal justice system.

Native American and Alaska Native youth comprise less than 2% of the national population, however they comprise 15 -20 % of the total population of incarcerated youth in the United States. The number of Native American youth in Federal Bureau of Prisons (BOP) custody has increased 50 percent since 1994, and more than 70 percent of the approximately 270 youth in BOP custody on any day are Native Americans.
 The rate of indigenous children and youth currently incarcerated or under punitive detention is also highly disproportionate in Canada.  According to data from the Youth Custody and Community Services Survey, aboriginal youth were highly represented in admissions to all types of correctional services in 2003 to 2004. While they represented approximately 5% of the population in areas with available corrections data, aboriginal youth comprised 21% of admissions to open custody, 20% of admissions to secure custody, 19% of admissions to deferred custody and 12% admissions to probation.
  

In Australia, a recent study by the Australian Government found that, “Although only about 5% of young Australians are Aboriginal or Torres Strait Islanders, 40% of those under supervision on an average day were Aboriginal or Torres Strait Islanders. Their over-representation was particularly prominent in detention, where over half of those in detention on an average day and 60% of those who were unsentenced in detention were Aboriginal or Torres Strait Islanders. An indigenous young person aged 10 to 17 years was 16 times as likely as a non-indigenous young person of the same age to be under supervision in 2007 and 2008, nearly 15 times as likely to be under community-based supervision as a non-indigenous young person, and nearly 30 times as likely to be in detention.”
 

Available statistics also indicate disproportionately harsh treatment of indigenous youth in detention. In the United States, while in prison, indigenous youth are reported to have limited access to family, culture and spiritual practices. In 26 states, Native American youth are disproportionately placed in secure confinement in comparison to their population.
  Reportedly, “incarcerated Indian youth are much more likely to be subjected to the harshest treatment in the most restrictive environments and less likely to have received the help they need from other systems. Native American and Alaska Native youth are 50% more likely than whites to receive the most punitive measures. Pepper spray, restraint and isolation appear to be grossly and disproportionately applied to Indian youth, who have no recourse, no alternatives and few advocates.”
  
Detention of indigenous children and youth also takes place in the context of immigration. In the United States, an increasing number of children from indigenous communities in Mexico and Central America arrive unaccompanied by adults, in search of work, security or reunification with family members.
 Children detained once they reach the United States are often placed in facilities while awaiting removal. It has been reported that, “[m]any facilities for unaccompanied alien children resemble…“lock-down” detention settings…., where children are detained in large-scale facilities, some of which care for over 100 children on a daily basis.”
 The vulnerability of indigenous children is increased due to language barriers in interacting with U.S. migration authorities unable to communicate in indigenous languages. The 2006 report, The Lost Dream: Unaccompanied Migrant Children and Victims of Human Trafficking on the US/Mexico Border, found that immigration officials, child care professionals and immigration advocates interviewed “reported difficulties in understanding and communicating with unaccompanied alien children and family members who are unable to speak English and whose primary language is indigenous to the region. Some individuals appeared unaware that some migrants from Mexico and Central America did not speak Spanish.”

Adoption and Foster Care 

	… States should always ensure that the principle of the best interests of the child is the paramout consideration in any alternative care placement of indigenous children and….pay due regard to the desirability of continuity in the child’s upbringing and to the child’s ethnic, religious, cultural and linguistic background. In States parties where indigenous children are overrepresented among children separated from their family environment, specially targeted policy measures should be developed in consultation with indigenous communities in order to reduce the number of indigenous children in alternative care and prevent the loss of their cultural identity. Specifically, if an indigenous child is placed in care outside their community, the State party should take special measures to ensure that the child can maintain his or her cultural identity. 

Committee on the Rights of the Child, General Comment on Indigenous children and their rights under the Convention (2009)




Foster Care 

Indigenous children are overrepresented in child protection services around the world and there are vastly disproportionate numbers of indigenous children in foster care programs. In Australia, indigenous children and young people are placed in foster care six times more often than other Australians.
 The Department of Child Protection relies heavily on relatives to act as foster or kinship carers of indigenous children taken in to care. Of 1,250 kinship carers in Western Australia caring for relatives’ children, about 460 or 37% are indigenous households.
 A review of the Western Australian Aboriginal and Torres Strait Islander Child Placement Principles revealed that the number of Aboriginal children in care has steadily increased over the last few years. The rate per 1,000 children in the Aboriginal population in Western Australia increased from 19 in 2004 to 34 in 2008. In the period from 1999, when the Commonwealth Government had commenced publishing this data nationally, the percentage of Aboriginal children in relative care in this region increased from 40.1% to 61.5%. The increase in relative care is significant given that over the same period the total number of Aboriginal children in care estimated to have increased from approximately 579 to 1,239 or 53%. This indicates that the Aboriginal community, in maintaining this level of relative care, is under increasing pressure when many sectors of the community are already under severe stress. The number of Aboriginal children in non-Aboriginal care is steadily increasing. In 2005 the number of children in non-Aboriginal care was 16.8% and this has increased to 21.5% in 2008. 

In New Zealand, the number of children in foster care is currently growing at the rate of 10 to 12% per annum. Maoris make up 40% of children and young people currently in care with the Improvement of Child, Youth and Family in New Zealand. Child, Youth and Family statistics show that 45% of Maori foster children are being placed with kin and 22% of Pakeha (non-Maori)  foster children are placed with relatives.
 In Canada, indigenous children make up about only 3.8% of the Canadian population, yet they make up a staggering 30% of children in foster care.
 The Canadian government estimates that one in every eighteen indigenous children in Canada is in state-sponsored foster care custody, more than at any time during the residential school era.   

Studies show that children in the foster care system have typically already survived significant trauma or abuse. However, as they grow older and closer to aging out of the system, they face additional challenges. Children in the foster care system, or with a history of abuse and neglect, are at higher risk of being trapped in a “cradle to prison pipeline”, a path by which the chances of an individual one day ending up in prison can be predicted based on factors present in his or her childhood, which makes the child much more likely to end up incarcerated as an adult.
  The cradle to prison pipeline crisis is driven by a number of factors including lack of early childhood education, poor education received later, disadvantaged health care, experienced violence, poverty and simply being a person of color. Children in the foster care system experience one or more of these factors, as well as losing their birth home and parents and dealing with the trauma of abuse or neglect.

This is the situation that many indigenous peoples and their communities face everyday. Indigenous children are either removed from their home communities (many as a result of legally sanctioned removals) or because their parents simply cannot provide for the children financially and/or other ways, so they are put in state-sponsored foster care. This has a devastating impact on indigenous parents, particularly mothers.
 

Adoption
Indigenous children become part of the adoption system for a number of reasons, including instances where parents willingly giving up their children for a better life or in the event of death. However, some indigenous children enter adoption systems through channels of deception involving adoption agencies, as seen in the Pacific, or shockingly, through illegal sales of babies and kidnapping of children.

In Samoa, at least 37 indigenous children have allegedly been sold to American families in an adoption scam that has led to heartache in both countries. Children from newborns to teenagers from poor Samoan families were adopted by families in the USA, who paid up to US$13,000.00 to the now-defunct private Focus on Children agency. Authorities in the USA have indicted seven people associated with the Focus on Children on fraud charges connected to 37 of the adoptions between March 2002 and June 2005. For one of the indigenous children who was legally adopted according to both Samoa and USA laws, the family will have to wage a custody batted in the USA if they want their child back, and they do not have the funds to do so.
 Parents of these indigenous children were led to believe that there were signing their child (ren) up for an international foster program, and the children would return to Samoa at the age of 18 (all the while keeping in close contact with the family via letters, photographs etc). The adoptive family, however, were told that the children were orphaned and in need of a family to love and raise them.

Guatemala has become one of the largest sources of USA-adopted children and as of 2007, an estimated one of every 100 Guatemalan babies was reportedly sent to the United States.
 There have been reports of babies having been stolen from their mothers and sold into adoption. The Guatemalan Solicitor General’s Office deals with complaints about stolen children and reported that its office received 82 complaints in 2006, the majority of them related to altered documents.
 A Government report concluded that the Guatemalan army stole at least 333 children and sold them for adoption in other countries during Guatemala’s 36-year civil war. In some cases, parents were reportedly killed so the children could be taken and given to government-operated agencies to be adopted abroad. In other instances, the children were abducted without physical harm to the parents.
  Adoptions can cost up to US$30,000, providing large financial incentive in a country where the majority of people live below the poverty level. There is concern that in some instances, mothers are paid or coerced into giving up their children. 
 In other instances, mothers may feel that they are unable to provide for their children.  Reportedly, the majority of the impoverished women who give up their children either willingly or as a result of pressure, coercion or deceit are indigenous or of mixed-race heritage. Indigenous peoples, who comprise as much as 65% of the population, have historically suffered from discrimination in Guatemala, and most live in poverty.
 

In some instances, the strong advocacy of indigenous peoples has resulted in the enactment of legislation to address the welfare of indigenous children, including in adoption. In 2003, the Province of Manitoba, Canada, passed The Child and Family Services Authorities Act, which recognized four new Aboriginal-controlled Child and Family Service Authorities to oversee the provision of services in Manitoba both on and off reserve.   This was the result of a movement by Indigenous Peoples from the 1980’s calling for Indigenous control over child welfare and child protection.  Through the legislation, many statutory powers and responsibilities were transferred from the provincial Minister of Family Services and Housing to the Aboriginal authorities, including the power to mandate their own child and family service agencies.  The Aboriginal Justice Inquiry-Child Welfare Initiative, which was established as part of the implementation of the Aboriginal Justice Inquiry’s recommendations, supported this legislation and was mandated to oversee a restructuring plan for the child welfare system in Manitoba.  It involved representatives from the Province of Manitoba, the Manitoba Métis Federation, the Assembly of Manitoba Chiefs and the Manitoba Keewatinook Ininew Okimowin.
   
In the United States, Congress passed the Indian Child Welfare Act
 (ICWA) in 1978 in response to the high number of Native American children being removed from their homes and placed in non-Indian homes by state courts, welfare agencies, and private adoption agencies. ICWA recognizes the sole or shared decision-making and jurisdiction of Indian Tribes over child custody proceedings in state courts.  It pertains to children who are tribal members, decedents of tribal members and in some situations where a tribe has so-asserted, non-member children residing on Indian lands and reservations.  In some cases the jurisdictional and decision making powers of a tribe via tribal courts and other related programs regarding custody and care of children, termination of parental rights, adoptions and foster care placements within the tribal community, supersedes that of any other government or jurisdiction.  The law also provides that that tribal/village traditional and customary law/standards have some application in a state court. ICWA, despite some ongoing loopholes, in particular regarding full implementation in some areas of the US, remains a very important example of an area of federally recognized and mandated decision-making authority for Indigenous Peoples in the most vital area of concern, the well-being of our children and the cultural integrity of their care and upbringing.
 

Indigenous peoples also maintain their own traditional adoption practices. This is the case among Torres Strait Islanders and many Pacific Island cultures.  The word “adoption” was originally used by anthropologists to describe the Pacific Island custom of a permanent transfer of a child from one extended family member to another. The term was applied to differentiate permanent care from temporary arrangements where children were likely to be returned to their original parents. In Peru, indigenous communities may engage in informal arrangements, in which indigenous Andean children are sent by their parents to live in other households. Such arrangements may be initiated because parents cannot care for their children or a childless elder wants company or because it gives a young person the opportunity to gain needed skills.
 
Private adoption agencies operate in countries around the world. While there is little systematic data available on their role in the adoption of indigenous children, it is clear that if they are not adequately regulated and monitored by government and by the relevant authorities, they can be a channel of removing indigenous children from their homes communities without the proper authorization and support from the government and indigenous communities.
B. Goals and Objectives of the International Expert Group Meeting
The Expert Group Meeting is intended to:

· Provide an opportunity to exchange information relating to indigenous children and youth in detention, custody, adoption and foster care throughout the seven socio-cultural regions.

· Draw attention to the impact of forced removal of indigenous children and youth from their families and communities on indigenous children and youth (including those with disabilities), as well on indigenous peoples, their cultural practices, health, education and livelihoods. Gender impacts will be identified.  

· Identify options and further plans to address and resolve the many issues (ie physical, emotional, cultural and spiritual harms) that indigenous children, youth and peoples face as a result of detention, custody, adoption and foster care and identify possible solutions.

· Identify opportunities provided by the adoption of the UN Declaration on the Rights of Indigenous Peoples and other relevant international standards and instruments, to address this issue.

· Identify international institutions that may have an interest in working in partnership with indigenous peoples to address the issues in relation to indigenous children and youth in detention, custody, adoption and foster care. 

· Highlight good practice models and positive examples from different regions and communities; and

· Identify gaps and challenges and a possible way forward.

The overall objectives of the Expert Group Meeting are:

· To elaborate recommendations on how to improve the well-being and safety of indigenous children and youth affected by or in danger of forced removal.

· To initiate sustained and active involvement of the UNPFII in the issue of indigenous child and youth in detention, custody, foster care and adoption over a period of 5 years.

· To develop a template or framework for considering issues of indigenous child and youth in detention, custody, foster care and adoption. This could be used by indigenous peoples’ governments and organizations in different regions to share information about their experiences.
C. Items for Discussion at the International Expert Group Meeting

Theme 1: Detention and Custody

· What strategies have been successfully utilized by tribal governments and indigenous peoples’ organizations to challenge disproportionate rates of detention and incarceration of indigenous youth? 

· To what extent can tribal government, indigenous peoples’ organizations or authorities influence the treatment and rehabilitation of indigenous youth in State/National justice systems?

· What are the common concerns regarding the incarceration of indigenous youth?  How can tribal governments and indigenous peoples’ organizations from different regions work together to address these common concerns?

· What State initiatives, if any, have proven to be promising with regard to indigenous children, youth and communities? What lessons can be learned from experiences with such programs, and how can indigenous peoples best ensure that promising programs are further developed and expanded?

· What role can the UN Permanent Forum on Indigenous Issues and the UN system more broadly play in addressing disproportionate rates of detention and incarceration of indigenous youth and harsh treatment of those in detention?

· Very little systematic data on detention and incarceration rates of indigenous youth exist for most countries and regions. How can this gap be filled? What are the gender differences?  What gaps exist regarding indigenous youth with disabilities and how can these gaps be lessened? What mechanisms can be used to share information on this issue among tribal governments and indigenous peoples’ organizations concerned with this issue?

· What are the unique needs of young indigenous women who are incarcerated and how can these be met? 

Theme 2: Foster Care 

· How can tribal governments and indigenous peoples’ organizations assist indigenous children and youths that are more likely to enter the foster care system?

· What strategies (including policy development etc ) have been successfully utilized by tribal governments and indigenous peoples’ organizations to deal with the disproportionate numbers of indigenous youth in the foster care system?

· To what extent can tribal governments and indigenous peoples’ organizations influence the overall treatment and care (economically, socially, physically, spiritually and emotionally) of indigenous youth in state-sponsored foster care programs?

· How can tribal governments and indigenous peoples’ organizations work together with States to ensure that proper care and treatment (economically, socially, physically, spiritually and emotionally) is afforded to indigenous children and youth that are placed in both indigenous and non-indigenous families?  

· What are the common concerns regarding indigenous children and youth that are placed in the foster care system?  How can tribal governments and indigenous peoples’ organizations from different regions work together to address these common concerns?

· How can tribal governments and indigenous peoples’ organizations work with States to assist indigenous youths that age out of the foster care system?

· What State initiatives/programs, if any, have proven to be promising to assist indigenous youths both in the foster care system and also those that age out of the system? What lessons can be learned from experiences with such programs, and how can indigenous peoples best ensure that promising programs are further developed and expanded?

· Very little systematic data on foster care of indigenous youth exist for most countries and regions. How can this gap be filled? What are the gender differences?  What gaps exist regarding indigenous youth with disabilities and how can these gaps be lessened? What mechanisms can be used to share information on this issue among tribal governments and indigenous peoples’ organizations concerned with this issue?
· What role can the UN Permanent Forum in Indigenous Issues and the UN system more broadly play in addressing the vastly disproportionate numbers of indigenous children and youths in the foster care system?

Theme 3: Adoption

· How can tribal governments and indigenous peoples’ organizations work together with indigenous communities that have maintained and still practice the customary adoption system? How can all parties ensure that the indigenous children and youth going through adoption are not abandoned in the adoption system but are placed with families that will allow them to develop skills and maintain their culture and traditions in their own homes? 

· How can tribal governments and indigenous peoples’ organizations assist indigenous peoples or families that are considering entering their child(ren) into the formal adoption system? What service can be provided to these indigenous peoples or families within their own communities to assist them in making a well informed decision? How can indigenous peoples’ organizations work together with States in the development of such services or programs?

· How can tribal governments and indigenous peoples’ organizations influence States that are not party to international legal standards and instruments relating to children, like the Convention on the Rights of a Child to become party and implement these international standards locally?

· To what extent can tribal governments and indigenous peoples’ organizations work together with States to ensure that indigenous children and youth that enter the formal adoption system are placed with legally operating entities that are not in contravention of any local or international laws relating to the adoption of children both locally and internally?

· How can tribal governments and indigenous peoples’ organizations work together to assist States in tackling the issue of stolen babies and children? How can indigenous organizations create awareness of the issue in their own communities? How can indigenous peoples’ organizations influence States to create awareness and implement laws and policies that will stop these illegal activities?

· How can tribal governments and indigenous peoples’ organizations work together to assist States in addressing the human rights concern of sexual trafficking of indigenous children?

· Very little systematic data on adoption of indigenous youth exist for most countries and regions. How can this gap be filled? What are the gender differences?  What gaps exist regarding indigenous youth with disabilities and how can these gaps be lessened? What mechanisms can be used to share information on this issue among tribal governments and indigenous peoples’ organizations concerned with this issue?
· What roles can the UN Permanent Forum on Indigenous Issues and the UN system more broadly play in addressing the issue of indigenous children being stolen and also indigenous parents deceived into entering their child(ren) into international programs that are in contravention of local and international law?

Theme 4: Causes, Prevention and Healing the Sacred Hoop of our families and children

· What factors have influenced and continue to influence the transfer of indigenous children from their families/communities to States? These can include external policies and events (i.e. residential/boarding schools, removal policies i.e. “lost generation” etc. and their present day effects (generational legacy issues); government policies and programs weighted towards removal of indigenous children from their communities; wars and disasters; immigration policies; poverty and other factors.  They can also include assessing factors within indigenous communities that contribute to the erosion of parental, community and tribal custody and how these factors could be addressed and reversed.

· What contributions can indigenous cultural understandings and practices (including traditional healing and counseling, ceremonies, language preservation, etc.) offer in addressing this issue, including preventing the removal of children, returning children to community/tribal custody, and providing culturally relevant services to maintain identity and spiritual/cultural health for Indigenous children and youth while they are in state custody.           

� The international legal framework for addressing indigenous children in State custody is further detailed in Indigenous Children under State Custody: the International Normative Framework for a Human Right-based approach (2010), submitted to the Expert Group Meeting by Andrea Carmen, International Indian Treaty Council, and Grand Chief Edward John, First Nations Summit, available at: http://www.un.org/esa/socdev/unpfii/en/EGM_ICYD.html
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� Australian Institute of Health and Welfare, Juvenile Justice in Australia 2007-2008 (November 2009)


� Terry L. Cross, Native Americans and Juvenile Justice: A Hidden Tragedy (2008), available at: � HYPERLINK "http://www.prrac.org/full_text.php?text_id=1205&item_id=11356&newsletter_id=102&header=Symposium:%20Native%20Americans%20and%20Alaska%20Natives:%20The%20Forgotten%20Minority" ��http://www.prrac.org/full_text.php?text_id=1205&item_id=11356&newsletter_id=102&header=Symposium:%20Native%20Americans%20and%20Alaska%20Natives:%20The%20Forgotten%20Minority�


� See Id. 


� United States Conference of Catholic Bishops Migration & Refugee Services (USCCB/MRS), Catholic Legal Immigration Network, Inc. (CLINIC) and Catholic Relief Services (CRS),  The Lost Dream: Unaccompanied Migrant Children and Victims of Human Trafficking on the US/Mexico Border (2006)


� See id. 


� See id


� CRC/C/GC/11


� Children, Youth and Women’s Health Services, Young Adult Health, available at: http://www.cyh.com/HealthTopics/HealthTopicDetails.aspx?p=240&np=300&id=2033


� The Australian, Children in foster care of prostitute, 21 February 2009.
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