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protocol to the United Nations Declaration on Rgybt Indigenous Peoples, focusing on a

LE/C.19/2014/1



ADVANCE UNEDITED VERSION

E/C.19/2014/7
potential voluntary mechanism to serve as a comygdiody at the international level, in

particular for claims and breaches of indigenouspjes’ rights to lands, territories and resources
at the domestic level. The outcome of the studereby submitted to the Permanent Forum’s

thirteenth session.
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|. Introduction

1. Since the adoption of the United Nations Detianaon the Rights of Indigenous Peoples
(UNDRIP) there has been discussion about the need fmechanism by which to monitor the
implementation of the UNDRIP and its interpretation international law. This was partly

recognized by Article 42 of the UNDRIP which prosgithat:

The United Nations, its bodies, including the Pererd Forum on Indigenous Issues, and
specialized agencies, including at the countryllemed States shall promote respect for
and full application of the provisions of this Da@tion and follow up the effectiveness

of this Declaration.

2. Following discussions on Atrticle 42 at the Uditdations Permanent Forum on Indigenous
Issues (UNPFII) in 2009, the UNPFII hosted an Ekg&roup Meeting on the role of the
Permanent Forum in the implementation of the UNDBR}R/irtue of Article 42 In recent times
there has been increased cooperation and coowhndietween the UNPFII, the Special
Rapporteur on the Rights of Indigenous PeoplesthadExpert Mechanism on the Rights of
Indigenous Peoples (EMRIP) and this coordinatios lr@ught to bear the unique nature of each
of the three mandates. Each of these mechanisntgbede significantly to the implementation
of the UNDRIP although not in a wholly coordinatedy. In addition, each of these bodies and
their secretariats have significant workloads aochmitments and therefore could not function

as an oversight body to the implementation of tNDRIP.

2 Report of the international expert group meetingtomrole of the Permanent Forum on Indigenousdssa the
implementation of article 42 of the United Natiddeclaration on the Rights of Indigenous Peojiés.19/2009/2
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3. Indigenous peoples in particular are becomimgeasingly concerned with a mechanism to
monitor and coordinate the implementation of the DBRNP. The recently concluded Alta
Declaration and the Lima Declaration recommend ehaeism to review, monitor and report on

the UNDRIP. The Alta Declaration recommended:

the creation of a new UN body with a mandate toroi®, protect, monitor, review and
report on the implementation of the rights of lrefigus Peoples, including but not
limited to those affirmed in the Declaration, ahdttsuch a body be established with the

full, equal and effective participation of IndigersoPeoples.

4. Perhaps the most acute reason for the incredsdion being given to the establishment of a
mechanism is in the work of the UN Special Rapportevho through his mandate has
conducted many country visits. Despite the expoessiof commitment to the UNDRIP
worldwide, the Special Rapporteur has obsef\eethck of knowledgeand understanding about
the Declaration, the values it represents or thepdeated issues confronting the indigenous
peoples that it addressesAccording to the Special Rapporteur a “still pemgcrucial task” is
raising awareness about the Declaration among @maeart actors, the United Nations system,
indigenous peoples themselves, and, more genemdlyiety> The creation of a complaint
mechanism is one way to promote greater understgrafi the content of the Declaration; and

therefore awareness can be achieved.

3 para [1], Theme 2: UN system action for the implatagon of the rights of Indigenous Peopl&3gporid
Conference on Indigenous Peoples 10 — 12 June Z20te8Qutcome document.

* Rights of indigenous peoples Note by the SeqyeBameral A/68/317
° Rights of indigenous peoples Note by the SecreGageral A/68/317.
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It will remain difficult for the goals of the Dedclation to be achieved amid competing political,
economic and social forces unless the authoritnes reon-indigenous sectors of the societies
within which indigenous peoples live come to share@wareness and conviction about those

goals.

5. The Special Rapporteur’s concern about the fiegerit knowledge and use of the UNDRIP
by member states and civil society has played ouhé Universal Periodic Review. He has
characterized this dynamic as well as lack of radamn of the “significant normative weight” of
the Declaration and its “foundations in equalityddmman rights” as “factors that debilitate
commitment to and action by States.” The lack obwiedge and expertise globally on the
UNDRIP is a concern for the UNPFII. The failuressime member states to take seriously the
goals and rights contained within the UNDRIP isride¢ntal to indigenous peoples’ rights and

well-being.

6. One way of addressing the paucity of knowledged #he lack of consistency in its

implementation is to establish a mechanism to ptpteeview, monitor, and report on the

UNDRIP. This mechanism can be empowered througldévelopment of an agreement called
an ‘Optional Protocol’. There is a lack of litereguon the technical aspects of an Optional
Protocol. There is no literature that militatesinagaour advocacy for an Optional Protocol to the
UNDRIP. In fact, the literature reveals a persuagivecedent of the UN system, for well over
thirty years establishing additional or supplemgntanechanisms associated with an

international human rights instrument - notably Reations - that have not crystallised in the
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form of treaty to be acceded to ratified by mendtate parties. Here, we draw attention to the

communication procedure of the Commission of thatust of Women established in 1947
decades before the existence of the UN Conventiorthe Elimination of All Forms of
Discrimination Against Womeh. In addition to this, since 1975, the CommissionHuman
Rights has not infrequently established a varietym@chanisms aimed at improving the
protection of human rights; particularly where #happears to be a consistent pattern of human
rights violations. The former 1503 procedure is sneh mechanisrh.Another non-treaty-based
mechanism is the Working Group on Arbitrary Detenfi The mandate of the Working Group
is to consider individual complaints and is baseddicle 7, 9, 10, 11, 13, 14, 18, 19, 20 and 21
of the Universal Declaration on Human Rights. Amotexample was the establishment of the

Working Group on Enforced or Involuntary Disappeaes’

7. Prior to discussion about the potential form aoditent of an Optional Protocol to the

UNDRIP, some fundamental principles must be statetirecognized. As noted above, the Alta
Declaration proposes a new UN body that inter‘@ratects” indigenous peoples’ rights and so,
too, should any new mechanism that emerges onatkie bf this study. It must be noted that the
recommendation made to the UNPFII requested tisgteitifically highlight lands, territories and

resources. However, the basic principles that sudee the universality of human rights and
that they are inter-related, inter-connected, iisitie and inter-dependent, including those

embraced by the UNDRIP, must be fully recognizedh@ context of the advancement of a

® ECOSOC res 76 (V) of 5 August 1947.

"ECOSOC Res 1503 (XLVII1)(1970).

8 CHR resolution 1991/42 extended in 2007 HRC re&miu6/4.
° CHR resolution 20 (XXXVI) (1980).
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possible Optional Protocd!. The UNDRIP, as an Indigenous specific human sighstrument
must therefore, be understood as a whole andiiisugaarticles must be interpreted in relation to
one another.

8. Furthermore, the jurisprudence that is evolthmgugh the UN treaty bodies and mechanisms
as well as regional human rights bodies in Afritee Inter-American system and elsewhere
remains highly important. The rulings of regionaldies, such as the African Commission on
Human and Peoples” Rights and the Inter-AmericanrCaf Human Rights are legally binding.
Such jurisprudence must be safeguarded and in yadimainished or undercut by the potential
mechanism discussed herein. In this regard a vaiymirotocol on the Declaration would mean
that states could not insist upon contradictoryaustndings or substandard positions to be
binding on indigenous peoples. In fact, given tbemative weight of the UNDRIP - the human
rights norms that are embraced by the Declaratioluding core principles of equality and non-
discrimination, cultural integrity, property andlfsgetermination - discussions about and the
development of a additional procedures or a volyntaotocol is a natural development in
international human rights latt. This has been the case in regard to women’ssiigitbitrary

detention and disappearances.

10 See, eg H Steiner, P Alston and R Goodnhaternational Human Rights in Context: Law, Postiand Moralg3 ed) Oxford
University Press, 2007 519; See J Donnelly, ‘ThiafRe Universality of Human Rights (2007) 29@yman Rights Quarterly
281, 288-9; E Brehm$juman Rights: Universality and DiversifMartinus Nijhof The Hague 2001), 17; Office b&tHigh
Commissioner for Human Rights, ‘What Are Human Rs@hathttp://www.ohchr.org/en/issues/pages/whatarehurghtgiaspx
Dalee Sambo Dorough, ‘Human Rights’ in United Nasid>ermanent Forum on Indigenous Issues, ‘StatediVorld’s
Indigenous Peoples’, 192 available dittp://www.un.org/esa/socdev/unpfii/documents/SOVrapter6.pdfpsee also, UN
Population Fund, Human Rights Principles available

<http://www.unfpa.org/rights/principles.htm>.

H Rights of indigenous peoples Note by the SecreGageral A/68/317 para [64] for Special Rapporteur

discussion on the normative weight of the Declarati
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9. Indeed, any outcome from this study and its menendations, including possible negotiated

understandings or agreements, must not fall be@aminimum standards of the UNDRIP. Any
such outcomes must be consistent with the protecind promotion of rights of Indigenous
peoples as well as the jurisprudence of UN andregitreaty bodies. For this reason any future
mechanism would have to be worked out in broad gettmat must be agreed to by states and

indigenous peoples in the design and creationeotptional Protocol.

10. This study is divided into two parts; Part | &V/ls an Optional Protocol describes what an
optional protocol is and why they are used in méional human rights law including examples
of current optional protocols and the limitatiorfssach instruments. Second, the study explains

the reasons why the UNDRIP would be strengtheneshb@ptional Protocol.

[I. What is an optional protocol

A. What is an Optional Protocol?

11. An Optional Protocol is a supplementary agregni@ a main agreement. Human rights
treaties are often preceded by an additional aggaekmown as an Optional Protocol intended to
establish a specific complaint mechanism and pmureedor protecting human rights and
enforcing the original treaty, or to supplementubstantive area of the treaty with further
measures to be subscribed to by state parties. &t=zled to, the Optional Protocol becomes
legally binding under international law. An OptidriRrotocol “may be on any topic relevant to

the original treaty and is used either to furthdurass something in the original treaty, address a
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new or emerging concern or add a procedure foofieation and enforcement of the treaty—

such as adding an individual complaints procedtfre”.

12. Optional Protocols often contain stricter measuhan the treaty to which they relate; state
parties may choose whether they want to ratify@péional Protocol and therefore they are not
automatically binding on original treaty parties. dddition, Optional Protocols have their own
specific ratification mechanisms that operate imhelently of original treaties: “Generally, only

States that have already agreed to be bound byigmad treaty may ratify its optional

protocols™*®

Why adopt an Optional Protocol?

13. If a treaty has not made sufficient provision its enforcement and accountability Optional
Protocols are often created to fulfil this functidrccountability functions can involve individual

complaints process, known as a “communications ggiae” or an “inquiries procedure”. A

communications procedure permits individuals orugso representing individuals to bring a
complaint to the supervisory committee responsible enforcing the protocol. The second

‘inquiries procedure’ enables a supervisory conerito investigate on its own volition:

In the UN Human Rights Treaty System, an Optionaitdtol establishes judicial and review
authority for human rights committees. That isptlgh an Optional Protocol a Committee may

review individual complaints in a similar way taathof a traditional human rights court. Also, in

12 Introduction to the Convention on the Rights of @tdld, United Nations Children’s Fund (UNICEF) dahle
at: http://www.unicef.org/crc/files/Definitions. pdf

13 Optional Protocols to the Convention on the Rigtitthe Child are an exception to this.
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cases of grave and systematic violations of hunigints; some Committees can initiate an

investigation in an attempt to hold States PasiEountablé?

14. In addition, an ‘early warning and urgent acticapacity may allow a treaty body to insert
itself into an ongoing, “urgent” human rights vitbtens condition in an attempt to compel

immediate compliance by a state member.

15. The two Optional Protocols to the InternatioGavenant on Civil and Political Rights were

developed because the ICCPR State Parties corngitherie

in order further to achieve the purposes of therhdtional Covenant on Civil and
Political Rights ... and the implementation of pivisions it would be appropriate to
enable the Human Rights Committee set up in pauflthe Covenant ... to receive and
consider, as provided in the present Protocol[ginmunications from individuals

claiming to be victims of violations of any of thights set forth in the Covenafit.

16. The first Optional Protocol is an individualngplaints mechanism enabling individuals to
submit complaints or communications to the HumaghB Committee. The second Optional

Protocol abolishes the death penalty.

14 |CESCR Advocacy Kit.
15 preamble to the ICCPR Optional Protacol

10
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17. The Optional Protocol to the Convention onHfienination of All Forms of Discrimination
against Women entered into force 22 December 2086. preamble references the Optional

Protocol’s establishment arising from the ViennalBeation:

Recalling the Beijing Platform for Action, pursuatd the Vienna Declaration and
Programme of Action, supported the process iniis#gthe Commission on the Status of
Women with a view to elaborating a draft optionabtpcol to the Convention on the
Elimination of All Forms of Discrimination againgfomen that could enter into force as

soon as possible on a right-to-petition procedtfre’.

18. The CEDAWSs Optional Protocol includes an ingyirocedure and a complaints procedure
that allows the Committee to conduct inquiries igtave and systematic abuses of women's
human rights in countries that become States gartiche Optional Protocdl. The CEDAW
Optional Protocol is based on the article 20 ingurocedure of the International Convention

Against Torture and Other Cruel, Inhuman or Degrgdireatment or Punishment.

19. Although the preamble is not as explicit asept®ptional Protocol’s with respect to the
reason for its establishment, it allows for: invgation of substantial abuses of women’s human

rights by an international body of expéftss useful where individual communications fail to

18 preamble, CEDAW
17 poo .
Article 8, Optional Protocol

18 UN Women Optional Protocol to the Convention om Eimination of All Forms of
Discrimination available dittps://www.un.org/womenwatch/daw/cedaw/protocoHtidhtm

11
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reflect the systemic nature of widespread violati@i women's rights; allows widespread

violations to be investigated where individuals groups may be unable to make
communications (for practical reasons or becaudeasfof reprisalsy: gives the Committee an
opportunity to make recommendations regarding thewiral causes of violatioffs and allows

the Committee to address a broad range of issueganticular countr§

20. The Convention on the Rights of the Child has Optional Protocols. The first is the
Optional Protocol on the Rights of the Child on theolvement of Children in armed conflict
and the second is the Optional Protocol on the 8kI€hildren, Child Prostitution and Child
Pornography. In regard to the first Optional Protpthe text is explicit about the reasons for the
development and adoption of the Optional Proto€ot. example the text states that state parties
are, ‘disturbed by the harmful and widespread imhpéarmed conflict on children and the long-
term consequences it has for durable peace, seamut development’. In addition state parties
condemn ‘the targeting of children in situationsaomed conflict and direct attacks on objects
protected under international law, including platest generally have a significant presence of
children, such as schools and hospitals’. The pbéa@iso notes the need to strengthen further

the implementation of the rights within the CROG@csi the:

19 UN Women Optional Protocol to the Convention om Eimination of All Forms of
Discrimination available dittps://www.un.org/womenwatch/daw/cedaw/protocokHtidhtm
20 UN Women Optional Protocol to the Convention om Blimination of All Forms of
Discrimination available dittps://www.un.org/womenwatch/daw/cedaw/protocokHtidhtm
2L UN Women Optional Protocol to the Convention om Blimination of All Forms of
Discrimination available dittps://www.un.org/womenwatch/daw/cedaw/protocokHtidhtm
2 UN Women Optional Protocol to the Convention om Blimination of All Forms of
Discrimination available dittps://www.un.org/womenwatch/daw/cedaw/protocokHtidhtm

12
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adoption of the Rome Statute of the Internationam@al Court, in particular, the
inclusion therein as a war crime, of conscriptimgenlisting children under the age of 15

years or using them to participate actively in hitiss in both international and non-

international armed conflict,

Considering therefore that to strengthen further ithplementation of rights recognized in the
Convention on the Rights of the Child there is ach® increase the protection of children from

involvement in armed conflict

21. The Optional Protocol to the Convention agaifstture and other Cruel, Inhuman or
Degrading Treatment or Punishment entered inteef@&June 2006. It allows for the creation of
a system of regular visits undertaken by indepenparnational and national bodies to places
where people are deprived of their liberty, in orbeprevent torture and other cruel, inhuman or
degrading treatment or punishment. The preambleeggly states the reason for the Optional

Protocol is to strengthen to implementation of QAghts:

Convinced that further measures are necessaryhtevacthe purposes of the Convention
against Torture and Other Cruel, Inhuman or Deg@dlireatment or Punishment
(hereinafter referred to as the Convention) andttengthen the protection of persons
deprived of their liberty against torture and otbarel, inhuman or degrading treatment

or punishment

13
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22. The Optional Protocol to the Convention on fhghts of Persons with Disabilities entered

into force 3 May 2008 and recognizes the right leé Committee to receive and consider
communications from or on behalf of individuals groups of individuals subject to its
jurisdiction who claim to be victims of a violatidy that State Party of the provisions of the

Convention.

Are there limitations to Optional Protocols?

State party

23. The limitations to adopting Optional Protocale that most commonly the communications
processes can only be used by individuals or grouptates that are party to and has ratified the

relevant treaty.

Legal status

24. The legal status of Committee decisions asngamuence of an Optional Protocol varies. It
is a basic principle of international law that std¢gal systems are sovereign and that for a
decision to have legal consequence domesticallgllysi requires an enabling act to transform
international law into domestic law: “Committee éws’ are not binding in the way that
domestic courts are binding, nor are States fredidregard them at will. The legal force of
Committee views lies between these two extremdand its reports] constitute, at minimum,
very persuasive analyses and guidarfceEssentially Optional Protocols are ‘optional’ or

voluntary and therefore ratifying them indicatetsaasaction of good faith between the state and

3 Human Rights Resource Law Centre 2009, pg. 8 dieailat www.hrlrc.org.au/files/Revised-Ch-2-Intro-to

Human-Rights-Law.doc

14
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the individuals and groups involved in the relevambject matter; in the case of the UNDRIP,

between indigenous peoples and the state.

Reservations

25. In regard to treaties state parties may engseRations when ratifying Optional Protocols,
as long as they are not incompatible with the ppies of the Optional Protocol and the treaty.
However, as the UNDRIP is a Declaration of the &hiNations General Assembly this would
not be required. Indeed the fact that a Declarasorot a treaty compounded with the voluntary
or optional nature of the procedure it may be thatOptional Protocol can achieve more lasting

and mutually agreeable outcomes.

lll. Why does the UNDRIP need an optional protocol?

Engagement and Review of UNDRIP provisions

26. Though states already have binding obligationiaternational law in regard to the right to
self-determination and property rights, in the eahiof Indigenous peoples, based on customary
international law, there is an urgent need for toldal, explicit measures to be taken. There is a
need for the establishment of a mechanism to mobibth the content and the weight of the
UNDRIP. An Optional Protocol is one mechanism ttaald facilitate this in cooperation with
member states. In particular in relation to thehtigo self-determination, rights to lands,
territories and resources and the right of freérpand informed consent, there is a need to
monitor and consolidate the content and weight wéhsrights. The exigency of such a

mechanism is primarily explained with referencethe work of the United Nations Special

15
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Rapporteur on the Rights of Indigenous Peoples védsoraised a concern on the basis of his own

observations over five years that the UNDRIP, ‘sakened by certain ambiguities and positions
about the status and content of the Declarafibnh particular continual reference to the
Declaration as “non-binding or merely aspirationattords the UNDRIP a “diminished status”

and rationalises “a diminished commitment to itens’?°

What are Declarations?

27. Declarations are adopted by resolution of thedd Nations General Assembly pursuant to
Article 13 of the Charter of the United Nations, igth empowers the UNGA to make
recommendations with respect to the progressiveeldpment of international law and its
codification and in assisting in the realisatiorhaiman rights and fundamental freedoms for all
without distinction as to race, sex, language, @igion?® Declarations can be compared or
contrasted to treaties which are “binding” uponsthgtates that ratify them and implement them
into domestic law. The distinction between ‘bindirapd “non-binding” is brought into sharp
focus when considering the UNDRIP. An over-emphasisthe “non-binding” status of the
Declaration can imply that the instrument is ndeeive or has any legal consequence; this is

incorrect. According to the Special Rapporteur,

4 Rights of indigenous peoples Note by the SecreBageral A/68/317.
% Rights of indigenous peoples Note by the SecreBageral A/68/317.
% For purposes of this study, the focus is upon UNgB&pted Declarations. However, it is understdrad not all

Declarations are adopted by the GA, e.g. ILO Datians.

16
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to say simply that the Declaration is non-bindisgan incomplete and potentially misleading
characterization of its normative weight. It hasgddeen widely understood that standard-setting
resolutions of the General Assembly can and uswyhave legal implications, especially if
called “declarations”, a denomination usually reedr for standard-setting resolutions of

profound significancé’

28. In regard to General Assembly declarations:

even though the Declaration itself is not legaligding in the same way that a treaty is, the
Declaration reflects legal commitments that aratesl to the Charter, other treaty commitments
and customary international law. The Declarationldsuupon the general human rights

obligations of States under the Charter and ismgted in fundamental human rights principles
such as non-discrimination, self-determination aotural integrity that are incorporated into

widely ratified human rights treaties, as evideanthe work of United Nations treaty bodies. In

addition, core principles of the Declaration can d®en to be generally accepted within
international and State practice, and hence to ¢l&gnt the Declaration reflects customary

international law.

29. On the issue of customary international law Emuoel Voyiakis states the law as follows,

‘GA Resolutions can provide inspiration for the d®pment of new customary international

21 Rights of indigenous peoples Note by the SecreGageral A/68/317.

17
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practices. Second, such Resolutions may often foeiharpen existing customary practic&s’;

an example being tHégniversal Declaration of Human Rights

30. Despite its “non-binding” character, and naaty status, the UNDRIP is a consensus
document that received the majority support ofilinded Nations members and subsequently all
UN members because it already ‘embodies many humnggats principles already protected

under international customary and treaty law ard & minimum standards for States Parties’
interactions with the world’s indigenous peopl&sThis consensus, the authoritative nature of
the instrument and under the UN Charter, membdesstaave an obligation to respect and

promote those right¥.

Customary International Law

31. It is the position of the International Law Asmtion Expert Committee on the Rights of
Indigenous Peoples and the UN Special RapporteuherRights of Indigenous Peoples that
aspects of the UNDRIP constitute customary intéonat law: The relevant areas of indigenous
peoples’ rights with respect to which the discoussecustomary international law arises are

self-determination, autonomy or self-governmenitucal rights and identity, land rights as well

% Emmanuel Voyiakis, ‘Voting in the General Assemb$yEvidence of Customary International Law?’ iepBien
Allen & Alexandra Xanthaki (eds.), Reflections detUN Declaration on the Rights of Indigenous PesHart
Publishing Ltd, 2011) 207.

29 Law Council of Australia, Background Paper ‘PolBtatement on Indigenous Australians and the Legal
Profession’ (February 2010) 6.

%0 Articles 1 (2), 1 (3), 55 and 56 of the UN Charter

18
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as reparation, redress and remediés.Lorie Graham and Siegfried Wiessner provide the
following explanation:

[the] UNDRIP is a solemn, comprehensive and autditive response of the international
community of States to the claims of indigenous pbesy with which maximum

compliance is expected. Some of the rights stabedein may already form part of
customary international law, others may become fehsorigo of later-emerging

customary international law. Scholarly analysesta#te practice and opinion juris have
concluded that indigenous peoples are entitled &ntain and develop their distinct
cultural identity, their spirituality, their langga, and their traditional ways of life; that
they hold the right to political, economic and sb&elf-determination, including a wide
range of autonomy and that they have a right tddhds they have traditionally owned

or otherwise occupied and us&d.

32. Customary international law, as a source @rirdtional law can emerge when a significant
number of states hold common agreement with redpeatnorm: the content and compliance.
To meet the requirements of customary internatitmalas set down by the International Court
of Justice evidence is required of widespread gtedetice in addition to opinio juris which
translates as the belief by states that such peaitirequired by law? Once the state practice

and belief is established, the custom can crys&lilto binding international law, if such acts

3 International Law Association, Rights of Indigesd®eoples (2012) 43.

32 _orie M. Graham and Siegfried Wiessner, ‘Indigen@overeignty, Culture and International Human Riglaw
Resistance’ The South Atlantic Quarterly (2009) {4)) 405.

% North Sea Continental Shelf (Federal Republic efr@any v Denmark, Federal Republic of Germany v
Netherlands) [1969] 169 ICJ Rep 3.

19
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amount to settled practice. While the test is “riotsly difficult to achieve® according to the

Special Rapporteur, ijff cannot be much disputed that at least soménefcore provisions of the
Declaration, with their grounding in well-establisth human rights principles, possess these
characteristics and thus reflect customary intermaal law”.>> This is supported by the
International Law Association:
even though it cannot be maintained that UNDRIR aghole can be considered as an
expression of customary international law, somésokey provisions can reasonably be
regarded as corresponding to established princgilgeneral international law, therefore

implying the existence of equivalent and paraliérinational obligations to which States

are bound to comply with.

33. In addition the International Law Associati@ncluded in its report on the UNDRIP that

the unequivocal judicial and para-judicial practafereaty bodies, as well as the pertinent state
practice at both the domestic and internationatllennequivocally show that a general opinio
iuris as well as consuetudo exists within the ma¢ional community according to which certain
basic prerogatives that are essential in orderafegsiard the identity and basic rights of

indigenous peoples are today crystallized in tladmmeof customary international law.

Peremptory norms of international law
34. The UNDRIP also reflects jus cogens or peremptorms of international law. Peremptory
norms are universal norms from which no derogai®mermitted; even a contrary treaty

provision. Peremptory norms include freedom frornaggde and the international norms

34 Megan Davis. ‘To bind or not to bind: The Unitedtidas declaration on the rights of indigenous pesiive
years on’ (2013) 19wstralian International Law Journdl7-48.
% Rights of indigenous peoples Note by the SecreBeyeral A/68/317

20
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prohibiting racial discrimination. In addition thight to self-determination is viewed by many as

a peremptory norm.

Land, territories and resources

35. In relation to customary international law, afehe areas that commentators and lawyers
agree is a distinct body of developing customangrmational law is land, territories and
resources. According to the International Law Assiian the state practice with respect to
Indigenous land rights ‘has developed both at #wislative (including constitutional) and
jurisdictional level®® Since the adoption of the UNDRIP, Professors Anagyd Wiessner -
based on a global study of state practice withaeisf Indigenous land - have argued a distinct
body of customary law that accords with the Indmesn right to ‘demarcation, ownership,
development, control and use of the lands they hi@adstionally owned or otherwise occupied
and used® This customary norm was referred to in the MagagB8umo) Awas Tingni
Community v. Nicaragua. In this decision the Indenerican Commission on Human Rights had
asserted that, “there is an international custorirdgynational law norm which affirms the rights
of indigenous peoples to their traditional landst ahis was not refuted by Nicaragua, ‘therefore
acquiescing with the assumption that indigenoud laights are protected by customary

international law®

36. In addition, the International Law Associatioas identified jurisprudence emanating from

the UN treaty bodies in relation to lands, terrgerand resources including the HRC stressing

38 |nternational Law AssociatiomRights of Indigenous Peoplé2012).

375 James Anaya and Siegfried Wiessner, ‘The UNdDatibn on the Rights of Indigenous Peoples: Tows/#Re-
empowerment’ Jurist (2007) available at: http:/fmiaw.arizona.edu/news/Press/Anayal00307.pdf

38 |nternational Law AssociatiomRights of Indigenous Peopléz012).
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the obligation of States parties to the ICCPR tmovple an effective restitution of ancestral

lands” to indigenous peopf@sthe CERD proclaiming an obligation for the Stgpesties to the

International Convention against All Forms of R&€acrimination to “to recognize and protect
the rights of indigenous peoples to own, developntol and use their communal lands,
territories and resources and, where they have bepnived of their lands and territories
traditionally owned or otherwise inhabited or usethout their free and informed consent, to

take steps to return those lands and territofies”.

37. On this point the International Law Associatreport found that in recent times a significant
number of member states have developed reparatbags aimed at redressing indigenous
peoples for the lands they have been deprivéd dhe ILA has found this practice has emerged
from: Argentina, Australia, Bangladesh, Belize, iB@l, Botswana, Brazil, Cambodia, Canada,
Chile, Colombia, Costa Rica, Ecuador, European kniiedia, Japan, Laos, Malaysia, Mexico,
New Zealand, Nicaragua, Norway, Paraguay, Perdippimes, South Africa, Taiwan, United

States of America and Venezuéfa.

IV. Process for the Development of an Optional Praicol on UNDRIP in relation to lands,

territories and resources

38. Disputes between member states, third paniddradigenous peoples over lands, territories

and resources have and continue to be the subjjpobtoacted and costly litigation. Yet the PFII

% International Law Association, Rights of Indigesd®eoples (2010) 45; See alBeport of the United Nations
High Commissioner for Human Rights on indigenosses UN Doc. A/HRC/4/77 of 6 March 2007, para. 8.

“0 UN Doc, HR1/GEN/1/Rev.7, General RecommendationlX(1997), The Rights of Indigenous Peopleara 5.
“! International Law AssociatioRights of Indigenous Peoplé2010) 44-45

2 International Law AssociatioRights of Indigenous Peoplé010) 42.
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has previously emphasised the role the UNDRIP daw ip shifting the dynamics of disputes

between Indigenous peoples and member states:

In cases where negotiations with the State didsnoteed, the Declaration could be a
major factor in litigation for rights or in comptdas brought before the human rights
treaty bodies. The Declaration could also helphiti the dynamics of disputes so that the
burden of proof was not always placed on indigenpesples, but rather on States.
Participants referred to examples where the Detaterdad already been effectively used

in dialogue between indigenous peoples and the Stat

39. The role that the UNDRIP can play in dialogweween Indigenous peoples and states
underpins the impetus for the development of amopt or voluntary protocol. Therefore it is
important that the elements of such an agreementarefully considered. We consider that an
Optional Protocol for the UNDRIP should be:

A) Voluntary;

B) confined to UNDRIP provisions pertaining to lanérritories and resources;

C) Negotiated through extensive dialogue betweedigbnous peoples and nation-state
members;

D) Composition: independent human rights experts;

E) Process: Agreement in principle.

A. Voluntary

23



ADVANCE UNEDITED VERSION

E/C.19/2014/7
40. In order for any such mechanism to be effeciwel develop satisfactory and lasting

solutions it must develop incrementally. We sugdleat the UNDRIP mechanism is optional or
voluntary and should not compel states to engagep€ration and partnership should define the
work of the mechanism as this reflects the spfrthe UNDRIP. The mechanism would provide
an informal, voluntary process or pathway for gertio resolve disagreements in a cooperative
environment to reach mutually acceptable resolutidme outcomes should ultimately ensure
implementation of the UNDRIP standards and furtpeotect and promote the rights of
Indigenous peoples. This approach gives particgpgnéater control over the outcomes and is
more likely to lead to successful and sustainalb@itions. However, such a voluntary
mechanism cannot serve as a way for states to #eand monitored by existing international or
regional human rights bodies and mechanisms or giieneourts. Rather, a voluntary Optional
Protocol should invite states to act in good faitfdl to engage at a higher level of commitment

and to raise standards on the basis of mutuallgable resolution.

41. It would be useful to have both a communicai@mnd an inquiries procedure for the
UNDRIP mechanism. The inquiries aspect of the mesha could invite a more pro-active

process that would prompt attention and eventudiljogue/negotiations by parties concerned
and not a punitive approach by Committee membense@ state has ‘voluntarily’ submitted to

the mechanism, the procedure would be one thatrigger for dialogue and negotiation.

B. Confined to UNDRIP provisions pertaining to lanterritories and resources

42. There is potential to confine these initiatstfivoluntary measures to the issues related to

lands, territories, and resources. This is becthmsse are the provisions that seemingly trigger
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the most difficult matters to resolve between statedigenous peoples and third parties. The
proliferation in litigation and jurisprudence int@tionally over the past decade on the lands,
territories and resources cluster informs the irtgrare and urgency of such an appro&chhe
reports of the UN Special Rapporteur on the Rigiftdndigenous Peoples illustrating the
significant struggles of Indigenous peoples arotiredworld in relation to their lands, territories
and resources provides cogent evidence of theipgessed for a mechanism that encourages
negotiation and dialogue between parties. The cdteenicould monitor and provide expert
advice on established principles and developingnsoiFor example, there is a lot of interest in
free, prior and informed consent (FPIC) particyldrom the Business sector. Such a body could
be informed by the “Guiding Principles on Businessl Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Fraonkywhich was endorsed by the Human
Rights Council** The option for states, indigenous peoples and tparties to discuss the
content and weight of FPIC could provide some ceey to its meaning based on the important
work of the UN Special Rapporteur on the Rightsiradigenous Peoples in elucidating the
procedural aspect of FPIC (based on comprehensisuttations with stakeholders) as well as

potentially avoid costly litigation.

3 The Hague Conference Report, Committee on Righitsdigenous Peoples, 2010, pp 20-24qtéb://www.ila-
ha.org/en/committees/index.cfm/cid/19ZBbfia Conference Report, Committee on Rightsidfgenous Peoples,
2012, pp 23-28, dittp://www.ila-hg.org/en/committees/index.cfm/cid2¥. Both reports discuss the proliferation
of both litigation and jurisprudence specificallyncerning Indigenous land rights. See, eg, CasleedKichwa
Indigenous People of Sarayaku v Ecuador (MeritsReylarations), (Inter-American Court of Human Regl8er C,
No 245, 27 June 2012). Centre for Minority RighesvBlopment (Kenya) and Minority Rights Group Intfanal
on behalf of Endorois Welfare Council v Kenya (M&riAfrican Commission on Human and People’s Right
Comm 276/2003,25 November 2009) [227].

4 Report of the Special Representative of the SagreGeneral on the issue of human rights and atitnal
corporations and other business enterprises, Jalggi® Guiding Principles on Business and HumanhRig
Implementing the United Nations “Protect, Resped Remedy” Framework A/HRC/17/31.

25



ADVANCE UNEDITED VERSION

E/C.19/2014/7
43. It must be acknowledged that in relation to&Rhe UNDRIP has been explicitly addressed

by the UN Global Compact and the Working Group twe issue of human rights and
transnational corporations and other business ges. Furthermore, special rapporteurs and
independent experts continue to address FPIC ircah&ext of the UNDRIP, including the UN
human rights treaty bodies, regional human righésmanisms, the Permanent Forum and the
EMRIP. Therefore, an Optional Protocol and mecharassociated with the UNDRIP could also
be informed or guided by such interpretations wofeof protecting and promoting the rights of
indigenous peoples. Establishing an Optional Padtbased on lands, territories and resources
provisions can be considered a starting point teXpanded to the whole of the Declaration in
the future. Again, with the understanding of theeirrelated, inter-dependent, indivisible and
inter-connected nature of human rights, therebyiemg the interpretation of these fundamental
provisions in the context of the whole of the UNPRbther international human rights law, and

relevant domestic law.

C. Negotiated through extensive dialogue betwedigémous peoples and member states

44. Negotiation of the mechanism must occur throegtensive dialogue between indigenous
peoples and member states. This could be doneghrawseries of expert meetings, as a human
rights working group or coordinated by the threechamisms, the Expert Mechanism on the
Rights of Indigenous Peoples (EMRIP), the Speciapgorteur on the Rights of Indigenous

Peoples and the UNPFII. Dialogue and negotiatidwéen the two parties is essential to ensure
that the mechanism has legitimacy. Importantly gedious peoples’ participation is a way of

realizing the right to self-determination and thheqess would trigger all necessary elements of
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FPIC. In addition, indigenous peoples and statesraire likely to take seriously the work of the

mechanism if they have had an equal role in itekbgpment; as occurred with the UNDRIP.

D. Composition of such a mechanism

45. The composition of the mechanism should invalymol of independent international human
rights law experts who are versed/skilled/educatquirienced in Indigenous cultural contexts.
Members should have demonstrated expertise in dusjeas of the UNDRIP. Members of this
pool could be called upon or appointed, in collation with the Indigenous peoples and the
relevant state concerned, and then be dispatchedview on basis of a communication or
inquiry procedure. The position would require angnber to be ready and willing to be
dispatched to a member state if necessary. Theestegh composition of such a mechanism
promotes agility, integrity, and top drawer inteéronal legal expertise. Finally it is our belief
that as beneficiaries of the rights contained witiie UNDRIP indigenous peoples should have
significant weight in collaborating with states the selection of such experts, in the spirit of

collaboration that was embedded in the Declaratiafting proces$’

E. Agreement in principle

*> One such precedence was the drafting process o/ MBRIP itself, wherein Indigenous peoples effeetjv
changed the rules of the UN by insisting and swgfodlg securing their direct role in the entire rslard-setting
process, including at some stages, Indigenous amscbf key sessions of drafting. This dynamic wagported by
UN member states on the basis that Indigenous psoplere the ultimate beneficiaries of the UNDRIP.
Furthermore, in relation to Indigenous peopleshtigto lands, territories and resources, historinalstices,
dispossession, and denial of land rights squarelyes the burden upon member states to rectifyethenditions.
See generally K. McNeil, “The Onus of Proof of Alginal Title”, 37 Osgoode Hall L.J. (1999) at 7%ghere the
author argues that indigenous peoples should keetabkly on present or past possession to rawesumption of
Aboriginal title, and so shift the burden onto Gewn in proving its own title.
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46. Finally, it would be highly constructive to ddep an “agreement in principle” that

reinforces the rights of indigenous peoples so tihare is agreement upon fundamental
principles that will guide discussions or negotiai about a UNDRIP Optional Protocol. In this
way, all parties will have a clear understanding basic ground rules throughout the design or
creation of this much needed mechanism. Such aeeamnt in principle may include
recognition of the UNDRIP and its normative weiglurinciples of equality and non-
discrimination; the right to self-determination lofligenous peoples will be given full effect in
relation to their direct engagement in the negotiest; that the intent of the Optional Protocol is
for the promotion and protection of the rights mdigenous peoples; recognition of the need for
all parties to act in good faith; inter-related urat of the UNDRIP standards; a suggested time
frame for completion of discussion, dialogue orategion concerning the Optional Protocol,

and financial support to ensure indigenous peopliestt engagement in such discussions.

V. Conclusion

Urgency of a Mechanism Implementation

47. This study was written in response to a recontiagon at the 2013 meeting for an Optional
Protocol to the United Nations Declaration on thgh® of Indigenous Peoples, focusing on a
potential voluntary mechanism to serve as a comgabody at the international level, in
particular for claims and breaches of indigenouspfes’ rights to lands, territories and resources
at the domestic level. This recommendation follomany years of discussion about the need for
a voluntary or optional mechanism to monitor thelementation of the UNDRIP. This study

has already highlighted the concerns of the UnNiadions about the lack of comprehensive
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national political and legal initiatives aimed apholding the minimum standards of the
UNDRIP. In particular the 2013 report of the Unitddtions Special Rapporteur on the Rights of
Indigenous Peoples to the Human Rights Council esiged his grave concern for the
“debilitating” actions of member states in undeyplg or minimizing the weight and content of

the UNDRIP.

Recommendations
48. To have a voluntary/optional mechanism to seagea complaint mechanism aimed at
negotiation and dialogue underpinned by the priecipf partnership as enshrined in the
UNDRIP.
* The mechanism is voluntary at the request of merstages (including third parties) and
indigenous peoples concerned.
* The mechanism is confined to UNDRIP provisions #mose conflicts or contentious
issues specifically pertaining to lands territoresl resources.
* The mechanism is negotiated through extensive gli@detween indigenous peoples and
member states on mutually agreed terms.
* The mechanism to be composed of key internati@veyers experienced in international
law and Indigenous human rights including the UNPRdelected by indigenous peoples
and states in collaboration. These members arererannerated (with the exception of

expenses), easily accessible and willing to bepatished”.
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