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American families are rapidly changing in numerous ways. Three broad trends are
particularly noteworthy: increased family fluidity, the recognition of same-sex couples, and the
use of assisted reproductive technology to form families. Each of these trends poses challenges
and presents opportunities for reform.

Family Fluidity

Demographic trends

There has been a sea change in family form in recent decades, with marriage no longer at
the center of family life for increasingly large swaths of the American population. In 1960, the
national marriage rate in the United States was 72 percent; in 2010, it was down to 51 percent.1

The rate is also increasingly varied by socioeconomic status. In 2010, the marriage rate for
individuals with a high school diploma or less was 47 percent as compared with a 64 percent
marriage rate for individuals with at least a college degree.2 Not surprisingly, the declining
marriage rate has meant that children are increasingly born outside of marriage.  In 2013, nearly
41 percent of all children were born to unmarried parents, with even higher levels in some
demographic groups.3 This shift away from marriage has come quickly, with nonmarital births
increasing from 18 percent of all births in 1980 and 33 percent of all births in 2000.4

Nonmarital families tend to differ from marital families in important respects. Unmarried
parents are generally younger, lower income, and have lower levels of educational attainment than
married parents.5 Most are romantically involved at the time of birth but typically end their
relationship soon afterwards. Unmarried parents then often find new partners and have additional
children, forming what sociologists call “complex” families.6
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2 Id. at 8.
3 Joyce A. Martin, Births: Final Data for 2013, NAT’L VITAL STAT. REP., Jan. 15, 2015, at 2 (40.6% of all births in
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J. Ventura, Changing Patterns of Nonmarital Childbearing in the United States, NCHS DATA BRIEF, no. 18, May
2009, at 1 fig.1, 5.
5 See Sara S. McLanahan & Irwin Garfinkel, Fragile Families: Debates, Facts, and Solutions, in MARRIAGE AT THE
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This trend began among low-income families and is still concentrated there, but nonmarital
childbearing is starting to spread across class lines, with the largest increase in nonmarital
childbearing occurring among middle-income families.7

Relationships between married couples are more stable, but only as a relative matter.  The
divorce rate peaked in 1979 and has been declining ever since, but it is still higher than it was in
1960.8 The divorce rate varies significantly depending on socioeconomic factors and age at
marriage. The divorce rate is lowest, for example, among couples with at least a college degree
and who marry after age 25.9

In sum, married or unmarried, families are increasingly fluid. Sociologist Andrew Cherlin
has noted that regardless of whether parents are married or cohabiting, 40 percent of children in
the United States will experience a family breakup by the time they are fifteen years old.10

Marriage, particularly long-term marriage that does not end in divorce, is thus increasingly
becoming an institution concentrated among privileged families.

This family fluidity can have negative consequences for child development. Children of
unmarried parents fare much worse on a variety of metrics than children growing up with married
parents. Poverty and factors such as parental education explain much of this differential, but there
is increasing evidence that family structure is an independent causal factor.11 The connection
between family structure and child outcomes is rooted in developmental psychology, particularly
in a child’s need for strong, stable, positive relationships. The stress and distraction of managing
complex families—particularly the jealousy of new partners and the challenge of sharing a
biological father across families—means that many mothers, who are almost always the custodial
parents, do not provide children with the attention critical to early childhood development and
instead use harsh parenting strategies. Complex family structures also lead fathers to disengage
from their children. This dynamic is complicated, but it is driven at core by fractious relationships
between mothers and fathers and the difficulty of maintaining ties with different households.
Children who grow up without supportive relationships are at a distinct disadvantage in a host of
contexts, including education, the workplace, health, and future family formation.

The evidence on divorce is more mixed. Children involved in high-conflict divorces have
worse outcomes than married children, but looking more broadly, children of divorced parents
tend to have initial adjustment problems and then generally improve within two years; by six years
the vast majority are functioning in the normal range.12

7 AMARA BACHU & MARTIN O’CONNELL, U.S. CENSUS BUREAU, NO. P20-526, FERTILITY OF AMERICAN WOMEN:
JUNE 1998, at 3 fig.2 (2000), available at http://www.census.gov/prod/2000pubs/p20-526.pdf; RACHEL M. SHATTUCK

& ROSE M. KREIDER, U.S. CENSUS BUREAU, NO. ACS-21, SOCIAL AND ECONOMIC CHARACTERISTICS OF CURRENTLY

UNMARRIED WOMEN WITH A RECENT BIRTH: 2011, at 4 tbl.2 (2013), available at
http://www.census.gov/prod/2013pubs/acs-21.pdf.
8 PEW RESEARCH CTR., THE DECLINE OF MARRIAGE AND RISE OF NEW FAMILIES 38 (2010), available at
http://www.pewsocialtrends.org/files/2010/11/pew-social-trends-2010-families.pdf.
9 DIANA B. ELLIOT & TAVIA SIMMONS, U.S. CENSUS BUREAU, MARITAL EVENTS OF AMERICANS: 2009, at 8 (2011),
available at http://www.census.gov/prod/2011pubs/acs-13.pdf; MATTHEW D. BRAMLETT & WILLIAM D. MOSHER,
CTRS. FOR DISEASE CONTROL & PREVENTION, ADVANCE DATA NO. 323, FIRST MARRIAGE DISSOLUTION, DIVORCE,
AND REMARRIAGE: UNITED STATES 5 (2001), available at http://www.cdc.gov/nchs/data/ad/ad323.pdf.
10 ANDREW J. CHERLIN, THE MARRIAGE-GO-ROUND: THE STATE OF MARRIAGE AND THE FAMILY IN AMERICA TODAY

17 (2009).
11 McLanahan & Garfinkel, supra note 5.
12 E. MAVIS HETHERINGTON & JOHN KELLY, FOR BETTER OR FOR WORSE: DIVORCE RECONSIDERED 3, 157–59, 94
(2003).
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The legal system in the United States is having mixed success responding to this family
fluidity.  When a married couple ends their relationship, family law helps the parents and children
adjust to a two-home family. As elaborated below, there are real challenges facing these families,
but at least there is a system in place.  By contrast, the United States is doing very little to help
unmarried couples adjust to a new life if their relationship ends.

Married couples and divorce

The family law system helps divorcing couples restructure their lives. One of the central
goals of the system is to ensure that those couples will continue in their roles as co-parents. When
a divorcing couple goes through the court system, they leave with custody and child support orders
in place. The significance of the custody order cannot be overstated. As a practical matter, it gives
the nonresidential parent (overwhelmingly the father) the right to see the child at specified times,
rather than leaving this to the discretion of the residential parent. On a symbolic level, the custody
order reinforces the importance of the child’s continued relationship with both parents.

There are also court-related resources to help parents adjust to their new roles as co-parents.
Court-appointed parenting coordinators, for example, work with parents to develop concrete plans
for parenting and then help parents resolve the disputes that often arise. Similarly, some courts
offer parenting programs to help parents learn how to work together after the divorce. These
programs have been effective at decreasing conflict between divorced parents.13

Family law ensures that noncustodial parents help support their children economically.
Reforms to the child support system during the past two decades have been relatively effective for
middle- and upper-income families. Following a divorce, most custodial parents (typically
mothers) receive full or partial payment of the child support owed,14 and the payments are an
important tool in fighting poverty.15

There are numerous problems with the court system, and it can introduce or exacerbate
acrimony, but it does provide an institutional platform for families to adapt to new circumstances
and establish clear and legally enforceable rights to custody and support.

An enduring problem for family law is protecting the spouse who spends most of her or
his time caring for children, at the expense of developing a career. Married, opposite-sex couples
with children tend to divide paid and unpaid labor unevenly. One parent, usually the mother,
typically invests in the family—working part-time, taking a less demanding job, or ceasing to work
altogether—while the other parent, typically the father, invests in a career.

This unequal division of labor for married, opposite-sex couples is not necessarily an
economic problem for intact families, but it can quickly become one if the couple splits up. The
parent who invested in the family is economically disadvantaged, unless she has readily

13 See Jeffrey T. Cookston et al., Effects of the Dads for Life Intervention on Interparental Conflict and Coparenting
in the Two Years After Divorce, 46 FAM. PROCESS 123 (2007).
14 See TIMOTHY S. GRALL, U.S. CENSUS BUREAU, NO. P60-237, CUSTODIAL MOTHERS AND FATHERS AND THEIR
CHILD SUPPORT: 2007, at 7 tbl.2 (2009), available at http://www.census.gov/prod/2009pubs/p60-237.pdf (reporting
that in 2007, 51.2% of divorced custodial parents received the full amount of child support due, and 75.6% received
at least partial payment).
15 See OFFICE OF CHILD SUPPORT ENFORCEMENT, U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FACT
SHEET SER. NO. 1, FAMILY-CENTERED INNOVATIONS IMPROVE CHILD SUPPORT OUTCOMES (2011), available at
http://www.acf.hhs.gov/sites/default/files/ocse/family_centered_innovations.pdf (stating that child support payments
lift one million people out of poverty each year, and that child support payments account for 10% of all income for
custodial families living in poverty and 40% of all income for custodial families living in poverty who receive child
support payments).
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marketable skills and is able to integrate quickly back into the workforce or turn a part-time job
into a full-time job—a challenge for many parents. Given the low rate of savings for most
Americans, the main asset an individual has is her earning capacity, but that capacity is often
severely compromised by becoming a primary caregiver. Thus, even when the primary caregiver
gets a larger share of the marital assets, she is still more likely to have less money after the divorce.
Lifetime spousal support is a thing of the past, with most women not receiving any payments, and
those women who do receive money only getting it for a few years while they integrate back into
the paid-labor force.

Unmarried couples and separation

Family law may not work perfectly for divorcing couples, but the system does not begin to
meet the needs of nonmarital families, especially unmarried fathers. These men are not
automatically granted parental rights at birth and instead must take an affirmative step, such as
signing a “voluntary acknowledgment of paternity,” living with the child for two years and holding
the child out as his own, initiating a legitimacy action, or, if he is unsure if a child even exists,
placing his name on a putative father registry.

Even if a man is considered a legal father, this does not necessarily mean he has custody
or a right to visitation. Most states do not have a default rule allocating custody between parents
at birth, and if there is a default rule, it strongly favors the mother, typically giving the mother sole
custody. So long as the parents stay together, the father can see the child.  But if the parents
separate, as many will, then fathers without a legal right to custody or visitation can see their
children only if the mother approves of the contact, making her a de facto gatekeeper.

Unmarried fathers could go to court to secure a custody or visitation order, giving them
access to court-based resources such as parenting programs and parenting coordinators. But in
practice, court orders are difficult to come by for low-income families. Lawyers are expensive.
Legal services and legal aid cannot begin to meet the demand for representation in family law
matters. And litigants are often unfamiliar with, or wary of, the court system. Indeed, family law
is one of the top access-to-justice issues facing the legal system. In this way, family law has not
created an effective institution to help unmarried families transition to a two-home family.

Without custody orders and parenting plans in place, unmarried mothers continue to act as
de facto gatekeepers to shared children, and unmarried fathers are less likely to see their children
as a result. And when parents have no assistance in negotiating the tricky world of co-parenting,
they must handle the stress of the family transition on their own, likely affecting the quality of
their parenting.

Further, the child support system is a tremendous source of difficulty for low-income
unmarried parents. The central problem is that the system imposes unrealistic expectations,
angering mothers, who are annoyed that fathers are not meeting their obligations, and fathers, who
are frustrated by the onerous debt.

Never-married custodial parents are much less likely to receive full payment than divorced
custodial parents,16 and they receive a lower percentage of the overall amount owed.17 This is
unsurprising given the characteristics of most nonmarital families.  One study found that at the

16 See GRALL, supra note 14, at 7 tbl.2 (finding that 39.6% of never-married custodial parents received the full amount
of child support owed, as compared with 51.2% of divorced custodial parents).
17 See id. (finding that never-married custodial parents received 53.0% of child support owed, as compared with 70.4%
for divorced custodial parents).
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time an unmarried child was born, 42% of the unmarried fathers had been in prison, and 45% of
the unmarried fathers had dropped out of high school.18 These men then face a marketplace with
few available jobs for individuals with such backgrounds.

Child support laws largely fail to take into account the dismal economic circumstances of
unmarried fathers and instead create unrealistic obligations. Perhaps the starkest example of this
is that many states continue to impose child support obligations when fathers are in prison,
meaning that men leave prison terms only to face extraordinarily high debts and very few options
for lawful work. In light of the strict enforcement scheme required under federal law, fathers who
are behind in their payments face serious penalties, including incarceration. Moreover, some of
the penalties for nonpayment of child support, such as the suspension of a driver’s license, make
it even harder for men to earn money. This creates a vicious cycle: fathers who are behind in their
child support payments face sanctions that virtually ensure they will fall even further behind.

Promising reforms for divorcing couples

Family law has adopted numerous reforms to help divorcing families adapt to their new
lives.  For example, states are trying to decrease conflict around custody. The names we use
matter, and increasingly states are abandoning the win-lose terminology of “custody” and
“visitation.” In 1999, for example, Colorado changed the legal term to “parental responsibilities.”
Parental responsibilities are then broken down into “parenting time” and “decision-making
authority.” Parenting time—which is counted by nights and can be split in any combination—is
the actual time the child spends with each parent. Decision-making authority is the ability to make
major life decisions for the child about religion, education, health, and so on. To differing degrees,
most couples share both parenting time and decision-making authority. Colorado changed the
labels to recognize the importance of the time both parents spend with their children after a divorce.
The concern was that “visitation” implies a more sporadic relationship between the noncustodial
parent and the child. But even more important than semantic accuracy is that the new terms help
focus the parents on what matters: not winning or losing custody but instead taking care of children
and making important decisions.

Similarly, the process of divorce has changed. Mediation is widespread in divorce law,
providing families with a more cooperative and less adversarial alternative to litigation, and it has
been shown to improve long-term psychological adjustment and post-divorce family relationships,
particularly between noncustodial parents and their children.19 When parents do not need to tear
each other down to achieve their desired outcome, the parents are in a much better position to co-
parent.

Another promising development is the growing field of collaborative law. In a
collaborative divorce, both parties and their lawyers agree to negotiate divorce settlements without
litigation. The parties contract for the settlement-only representation through a limited retention
agreement between each attorney and client. The attorneys and clients sometimes sign a “four-
way” agreement setting forth the intention of the representation and understanding of the process.
Collaborative coaches trained in the field of mental health help couples address emotional issues
underlying the divorce, issues that may undermine the collaborative process. Collaborative-law

18 McLanahan & Garfinkel, supra note 5, at 147 tbl. 8.1; Robert I. Lerman, Capabilities and Contributions of Unwed
Fathers, FUTURE CHILD., Fall 2010, at 70.
19 Robert E. Emery, David Sbarra & Tara Grover, Divorce Mediation: Research and Reflections, in RESOLVING

FAMILY CONFLICTS 151–53 (Jana B. Singer & Jane C. Murphy eds., 2008).



6

practitioners contend that the process is appropriate for a broad range of individuals, leads to far
more creative and responsive settlements between the parties, is generally less expensive than
traditional adversarial litigation conducted by attorneys, and is more satisfying for clients and
attorneys.20

Although collaborative law is best known for its use in divorce proceedings, it is starting
to be used in other settings, such as estate planning and probate, in which maintaining or repairing
family relationships is at a premium and traditional litigation may threaten those relationships.
Since 1990, collaborative lawyers have grown from a small group of family-law practitioners in
Minneapolis to an estimated eight thousand to nine thousand collaborative practitioners around the
world in 2008.21

There are also promising reforms within the court system. One innovative approach is
New York’s Integrated Domestic Violence Court (IDVC). The IDVC works to streamline the
process for prosecuting domestic-violence offenders and providing relief for victims by pairing
each family with a single judge. Instead of multiple judges in separate courts addressing issues of,
say, domestic violence, child support, and custody determinations, the “one family, one judge”
approach allows all matters to be resolved by a judge with a comprehensive view of the multiple
issues in a family. Each issue is still heard separately, sometimes on separate days, but the
integrated court enables the judge to monitor compliance with the various court orders, helps the
victim access comprehensive services for the entire family, and holds the perpetrator accountable.
Judges are trained to handle both civil and criminal cases relating to families and to address
complex, interrelated family problems. Additionally, service providers give on-site assistance to
families.

Promising reforms for separating, unmarried couples

There is much less innovation on the nonmarital front, but there are some promising
programs. In the area of child support, for example, the Federal Office of Child Support
Enforcement (OCSE) has recognized the need to address the underlying reasons why low-income,
noncustodial parents often do not pay child support.22 In a multipronged effort, the OCSE is
starting to work with families rather than simply enforcing child support orders. Three such efforts
are particularly relevant: engaging fathers when a child is first born, addressing the economic
circumstances of fathers through work support programs, and improving family relationships.

To engage fathers early on, the OCSE is funding state programs that recognize that
unmarried fathers are typically involved in a child’s life at birth.23 Programs include efforts to
work specifically with fathers, not just mothers, so that both parents are treated as full parents.
This idea is built on research documenting a virtuous cycle: when fathers are involved with their
children’s lives, they are more likely to pay child support, and when they pay child support, they
are more likely to stay involved.

20 PAULINE TESLER & PEGGY THOMPSON, COLLABORATIVE DIVORCE 8–9, 55–56, 203–47 (2006); PAULINE H. TESLER,
COLLABORATIVE LAW: ACHIEVING EFFECTIVE RESOLUTION IN DIVORCE WITHOUT LITIGATION 9– 17 (2d ed. 2008).
21 Stu Webb, Collaborative Law: A Practitioner’s Perspective on Its History and Current Practice, 21 J. AM. ACAD.
MATRIM. L. 155, 157(2008).
22 See OFFICE OF CHILD SUPPORT ENFORCEMENT, FAMILY-CENTERED INNOVATIONS, supra note 15, at 2-3.
23 See OFFICE OF CHILD SUPPORT ENFORCEMENT, U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FACT
SHEET SER. NO. 3, ENGAGEMENT OF FATHERS FROM BIRTH 2-3 (2011), available at
http://www.acf.hhs.gov/sites/default/files/ocse/engagement_of_fathers.pdf.
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To improve the economic circumstances of fathers, the OCSE is funding state programs
that connect fathers with job training programs and case managers trained to help fathers find and
keep work.24 Studies have found that even simple programs, such as job placement assistance,
increase both earnings and child support payments.25

To improve family relationships, the OCSE is funding state efforts to provide mediation,
relationship counseling, parenting programs, and, critically, visitation programs that help fathers
see their children.26 These programs, especially the Access and Visitation Program, which secures
parenting time for fathers, have been shown to increase child support payments and parental
engagement and also improve the co-parenting relationship.27

The reach of these programs, however, should not be overstated, as they typically work
with only a small fraction of the parents with child support orders.28 Thus, these programs should
be understood as initial steps in the right direction, not sea changes in the approach to child support.

Another promising reform is focusing on raising the income of noncustodial parents.  The
Earned Income Tax Credit (EITC) is an important anti-poverty program in the United States. The
EITC is a federal tax credit that individuals apply for when filing their tax returns. Through a
formula that accounts for the number of children in the home and the income of the worker, a
family can receive a lump-sum tax credit (in effect, a payment) of several thousand dollars. The
tax credit increases with additional earnings by the worker up to a plateau and then decreases as
the worker earns more money. Many states have similar programs.

The problem, however, is that the EITC only helps a parent who has custody of a child.
Without a qualifying child, the payments are minimal. For tax year 2014, for example, the
maximum possible payment was $3,305 for a worker with one qualifying child in the home but
only $496 for a worker with no qualifying child.29 Among other requirements, a qualifying child
is someone who lives with the parent for at least six months of the year. This means that the vast
majority of unmarried fathers cannot claim a meaningful wage supplement through the EITC. The
government may be supporting the child through EITC payments to the mother, but the father does
not have an opportunity to contribute economically.

24 See OFFICE OF CHILD SUPPORT ENFORCEMENT, U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FACT
SHEET SER. NO. 4, ECONOMIC STABILITY 2-4 (2011), available at
http://www.acf.hhs.gov/sites/default/files/ocse/economic_stability.pdf; OFFICE OF CHILD SUPPORT ENFORCEMENT,
U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FACT SHEET SER. NO. 11, IMPROVING CHILD SUPPORT
OUTCOMES THROUGH EMPLOYMENT PROGRAMS 2-6 (2012), available at
http://www.acf.hhs.gov/sites/default/files/ocse/improving_outcomes_through_employment_programs.pdf.
25 See OFFICE OF CHILD SUPPORT ENFORCEMENT, ECONOMIC STABILITY, supra note 24, at 1.
26 See OFFICE OF CHILD SUPPORT ENFORCEMENT, U.S. DEP’T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FACT
SHEET SER. NO. 5, HEALTHY FAMILY RELATIONSHIPS 2 (2011), available at
http://www.acf.hhs.gov/sites/default/files/ocse/healthy_family_relationships.pdf.
27 See James McHale et al., Coparenting Interventions for Fragile Families: What Do We Know and Where Do We
Need to Go Next?, 51 FAM. PROCESS 284, 289-90 (2012) (reviewing states’ efforts under the Access and Visitation
Program).
28 In fiscal year 2008, the most recent year for which statistics are available, the OCSE had a caseload of 15.7 million,
OFFICE OF CHILD SUPPORT ENFORCEMENT, FY2008 ANNUAL REPORT TO CONGRESS, ADMIN. FOR CHILD. & FAMS.
(Dec. 1, 2008), http://www.acf.hhs.gov/programs/css/resource/fy2008-annual-report, but the Access and Visitation
Program served only 85,237 parents or guardians, OFFICE OF CHILD SUPPORT ENFORCEMENT, U.S. DEP’T OF HEALTH

& HUMAN SERVS., CHILD ACCESS AND VISITATION GRANTS: STATE/JURISDICTION PROFILES FOR FY 2008, at 1 (2010),
available at http://www.acf.hhs.gov/sites/default/files/ocse/access_visitation_fy2008.pdf.
29 2014 EITC Income Limits, Maximum Credit Amounts and Tax Law Updates, INTERNAL REVENUE SERV., available
at http://www.irs.gov/Credits-&-Deductions/Individuals/Earned-Income-Tax-Credit/EITC-Income-Limits-
Maximum-Credit-Amounts.
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At least one state is experimenting with expanding the EITC to cover noncustodial parents.
In 2006, New York adopted a program known as the Noncustodial Parent EITC.30 Eligibility is
limited to noncustodial parents who have paid their child support in full,31 and thus the program
operates as an incentive to both work and pay child support. A study found that the program
modestly increased child support payments and employment rates.32

Same-sex Relationships

Demographic trends

Another way the landscape has changed for families is the increasing recognition of
relationships between adults of the same sex. There is no reason to think that more people are gay,
lesbian, or bisexual today than in the past, but it is now more acceptable in many, although by no
means all, communities for same-sex couples to be public about their relationships. One recent
opinion poll found that 63 percent of respondents thought there was a constitutional right to marry
someone of the same sex.33 Increasingly, same-sex couples are raising children. A report from the
Census Bureau found 115,000 same-sex-couple households with children, although this may be a
significant undercount.34

Legal recognition

Legal recognition for same-sex marriages in the United States is in a period of tremendous
flux.  Until 2003, no state recognized a legal right to marry a person of the same sex. Since then,
through judicial opinions, state laws, and ballot initiatives, 34 states and the District of Columbia
now recognize the right to marry someone regardless of sex.  Additionally, the federal government
no longer limits marriage to opposite-sex unions and instead recognizes marriages between people
of the same sex.

The U.S. Supreme Court is currently considering a case, Obergefell v. Hodges, that
challenges marriage restrictions in four states.  Depending on how the Supreme Court rules, same-
sex couples may soon be allowed to marry in every state in the country.  A decision is expected
by late June 2015.

30 AUSTIN NICHOLS ET AL., URBAN INST., THE NEW YORK NONCUSTODIAL PARENT EITC: ITS IMPACT ON CHILD
SUPPORT PAYMENTS AND EMPLOYMENT, at iii (2012), available at http://www.urban.org/UploadedPDF/412610-The-
New-York-Noncustodial-Parent-EITC.pdf.
31 Noncustodial Parent New York State Earned Income Tax Credit (EITC), OFF. TEMPORARY & DISABILITY

ASSISTANCE, https://otda.ny.gov/workingfamilies/noncustodial.asp.
32 See NICHOLS ET AL., supra note 30, at 19 (concluding that the program resulted in a 1% increase in the number of
child support orders paid in full and also a 1.6% increase in the percentage of employed low-income noncustodial
parents); see also id. at 5-6 (noting implementation challenges, such as how to treat a father who has custody of some
children, and thus is eligible for the regular EITC, but does not have custody of other children, and thus might be
eligible for the noncustodial EITC).
33 CNN/ORC Int’l Poll, at 11 http://i2.cdn.turner.com/cnn/2015/images/02/19/rel2f.obama.and.domestic.issues.pdf.
34 See DAPHNE LOFQUIST, U.S. CENSUS BUREAU, SAME-SEX COUPLE HOUSEHOLDS 2 (2011), available at
http://www.census.gov/prod/2011pubs/acsbr10-03.pdf. There are reasons to believe that the census significantly
undercounts same-sex families. See DAVID M. SMITH & GARY J. GATES, HUMAN RIGHTS CAMPAIGN, GAY AND

LESBIAN FAMILIES IN THE UNITED STATES: SAME-SEX UNMARRIED PARTNER HOUSEHOLDS 1–3 (2001), available at
www.urban.org/UploadedPDF/1000491_gl_partner_households.pdf (estimating that “gay and lesbian families could
be undercounted as much as 62 percent”).
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Without legal recognition, same-sex couples face extraordinary difficulties. On a tangible
level, the lack of legal recognition leads to a host of practical problems that make it more difficult
for same-sex couples to provide each other and their children with the relationships necessary for
human flourishing. When a married couple bears a child, the state typically recognizes both adults
as the legal parents, even if there is no biological basis for this, as when an opposite-sex couple
uses a sperm donor. The husband is presumed to be the father and does not have to go through
adoption proceedings. But when same-sex couples live in a state that does not recognize their
relationship, they do not get the benefit of this same rule. Instead, the parent who is not the
biological or adoptive parent must go through the time-consuming and costly process of adopting
the child using what are called second-parent adoptions, available in many, but by no means all,
states. Moreover, many parents cannot afford to do a second-parent adoption or, thinking that the
relationship will last, do not see the necessity.

This lack of legal recognition means that the relationship between the non-biological parent
and the child is particularly vulnerable. If the parents end their relationship, there is no guarantee
that the non-biological parent will be able to continue parenting, or even see, the child. The lack
of legal recognition also makes the family more economically vulnerable. If the non-biological
parent died without a will, for example, the default inheritance rules would mean that the biological
parent and the child would not automatically inherit. In the eyes of the law, they would simply be
family friends, not family. The list of tangible problems facing same-sex couples in states without
legal recognition goes on and on.

On an intangible level, the failure to recognize same-sex relationships imposes a psychic
and dignitary harm that can also undermine relationships. It tells the couple and their children that
the relationship is not worthy of state recognition and protection. This harm is also felt when the
state provides some form of relationship recognition, such as civil unions and domestic
partnerships, but still withholds access to marriage. For this reason, marriage-equality advocates
have fought for access to the term “marriage,” not merely its functional equivalent.

Before widespread recognition of marriage equality, and in the states that still do not permit
it, states have been trying to find alternatives to recognize the parental rights of same-sex couples.
In addition to second-parent adoptions, many states recognize a same-sex parent through the
doctrine of psychological parenthood, also called de facto parenthood, which confers legal status
on individuals who act like parents. A psychological or de facto parent is typically defined as
someone who, for at least two years, lives with a child, does a significant portion of the care work
for the child, is not paid for that care work, and forms a parent-child relationship with the
permission of the legal parent.

Assisted Reproductive Technology

Demographic trends

A third change in families today is that children increasingly are conceived through donated
sperm and eggs, sometimes with the help of a gestational surrogate. One estimate is that that 50,000
children a year are born from donated eggs and sperm.35 Donor-conceived families are increasingly
open about the process. Parents are more likely than in the past to tell their children that they are
donor-conceived, and the Internet has made it easier to track down donors and other genetic

35 See NAOMI CAHN, THE NEW KINSHIP: CONSTRUCTING DONOR CONCEIVED FAMILIES 2 (2013).
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relatives.36 These searches sometimes result in “kin networks,” with donor-conceived children
maintaining varying degrees of contact with other children conceived with the same genetic
material and with the donors themselves.37

Regulation of assisted reproductive technology

Compared with adoption, which is highly regulated by the government, there is much less
regulation of assisted reproductive technology, and there is considerable variation among states.
California, for example, will uphold gestational surrogacy agreements, whereas other states, such
as New York, prohibit such agreements. States are also struggling with parentage questions related
to both family fluidity and assisted reproductive technology.  In nearly every state, family law
allows a child to have only two parents.  But with increasingly fluid families and assisted
reproductive technology, sometimes there are more than two contenders for parental rights.

Consider two situations in which this might arise. First, same-sex couples (and opposite-
sex couples, although less frequently) sometimes choose to raise a child with three parents. Two
lesbians, for example, will ask a close male friend to donate sperm, perhaps because they want a
known donor or want the child to grow up with a male role model in addition to the two women.
If the donation is made informally and the friend never waives his rights to the child, as would be
required if the donation was made in a fertility clinic, then it is an open question whether he retains
parental rights. His claim would be strengthened if the three adults jointly raised the child, with
the two women acting as the primary parents but the friend participating both financially and
emotionally. The problem, however, is that family law’s “rule of two” means that if the friend is a
legal parent, then one of the mothers is not. Second, if a couple with children divorces and one
parent remarries, family law does not allow the stepparent to adopt the children unless the rights
of the other parent are terminated. But perhaps all three adults—the two legal parents and the
stepparent—are playing an active role, emotionally and financially, in the children’s lives. The
stepparent wants to be a legal parent, the biological parent does not want to lose his or her rights,
and the newly married parent wants to have a legal claim against both other adults for child support
because the family is able to stay afloat financially only with the support of all three parents.

In these situations and more, it may well benefit the child to recognize more than two
parents. In 2013, California enacted a law that does just this.  A court may recognize more than
two legal parents if it is in the best interest of the child and after assessing the nature, length, and
quality of the relationship between the child and the adult.38 The responsibilities of custody,
visitation, and child support are allocated among all legal parents but are adjusted to allow for
more than two parents.

In developing these alternative categories, the state must be careful not to dilute parental
rights too much. As anyone who has tried to co-parent a child with another adult knows, differences
of opinion about what is best for a child are inevitable. Allowing a large number of individuals
into that conversation would not only complicate the discussion but might well undermine the
current allocation of authority between parents and the state. As it stands, the state generally defers
to parental decision-making absent egregious circumstances. If the law were to recognize many
legal parents, conflicts would likely arise, and the individuals would turn to the state as arbiter,
thus usurping the decision-making role of parents.

36 Id. at 66, 78.
37 Id. at 62, 84–85.
38 Cal. SB-274.
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So how many parents are too many? This is difficult to say and is a question for reasoned
policy making, but the considerations are clear. It is important to recognize the reality that in some
families, more than two individuals maintain strong, stable, positive relationships with a child and
act like parents. But this does not mean that every treasured aunt or babysitter should suddenly be
considered a parent. Rather, only those who have invested—emotionally, socially, and
financially—in the child should be recognized as parents under the law.

Other Challenges

In a short paper such as this, it is not possible to touch upon all the changes and challenges
facing families, but there are several other issues worth noting:

 Incarceration: The United States is quick to resort to the criminal-justice system. As
compared with other developed countries that also have high rates of reported crime, the
United States incarcerates a far greater proportion of its population.  Moreover, this high
incarceration rate is not spread evenly among demographic groups and instead is
concentrated among African Americans and, to a lesser degree, Latinos. This means that
many parents are in prison, making it exceedingly difficult to actively parent a child.

 Violence in the home. As with other categories of major crimes, the rate of domestic
violence is decreasing, but it is still a widespread problem. In 2010, for example, there
were approximately 907,000 nonfatal instances of victimization between intimate partners,
including rape, sexual assault, robbery, aggravated assault, and simple assault,39 and 1,095
women were killed by an intimate partner.40 In 2011, the child-welfare system documented
676,569 victims of child abuse.41 Not all of these children end up in foster care, but in 2011,
there were 400,540 children in the custody of the state.42 Children of color are
disproportionately represented in the child-welfare system. Even when they are not the
direct victims of violence, children are often witnesses.  A national survey sponsored by
the U.S. Department of Justice found that one in four children witness family violence
during childhood, and one in nine was exposed to family violence in the year preceding the
survey; the vast majority of children saw, not just heard, the violence.43

39 SHANNAN CATALANO, U.S. DEP’T JUST., INTIMATE PARTNER VIOLENCE, 1993–2010, at 1 (2012), available at
http://bjs.ojp.usdoj.gov/content/pub/pdf/ipv9310.pdf.
40 U.S. DEP’T JUST., CRIME IN THE UNITED STATES 2010, EXPANDED HOMICIDE DATA TABLE 10,
http://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2010/crime-in-the-u.s.-2010/tables/10shrtbl10.xls (adding the
total number of wives and girlfriends murdered).  Additionally, 241 men were killed by an intimate partner. Id.
(adding the total number of husbands and boyfriends murdered).
41 U.S. DEP’T HEALTH & HUMAN SERVS., ADMIN. ON CHILDREN, YOUTH & FAMILIES, CHILD MALTREATMENT 2011,
at 19 (2012), available at http://www.acf.hhs.gov/sites/default/files/cb/cm11.pdf.
42 U.S. DEP’T HEALTH & HUMAN SERVS., ADMIN. FOR CHILDREN & FAMILIES, THE AFCARS REPORT 1 (2012),
available at http://www.acf.hhs.gov/sites/default/files/cb/afcarsreport19.pdf.
43 SHERRY HAMBY ET AL., U.S. DEP’T JUST., CHILDREN’S EXPOSURE TO INTIMATE PARTNER VIOLENCE AND OTHER

FAMILY VIOLENCE, 1 (2011) available at https://www.ncjrs.gov/pdffiles1/ojjdp/232272.pdf.
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 Substance abuse. Twelve percent of children live in a house where at least one parent is
dependent on or abuses alcohol or drugs,44 with alcohol by far the most common substance
abused.45 Fathers appear to abuse drugs and alcohol at higher rates than mothers, with
approximately 5.4 million children exposed to paternal substance abuse as compared with
3.4 million children exposed to maternal substance abuse.46 Government reports undercut
the stereotype that African Americans are more likely to use illegal drugs than whites.
Whites report higher rates of illegal use in their lifetime (53.5 percent) compared with both
African Americans (47.7 percent) and Latinos (38.2 percent).47

 Poverty and unemployment. 14.5 percent of the U.S. population lives below the poverty
line,48 and 19.9 percent of all children live in poverty, or nearly one in five children.49

Insufficient food—what policymakers call “food insecurity,” not having enough food to
eat on a regular basis to sustain active, healthy living—is widespread, with 15 percent of
all households with children experiencing food insecurity in 2011.50 Poverty typically
translates into a family living in a community with few resources, including poor schools
and limited access to healthy food and safe areas for children to play. To give just one data
point, consider that half of the children in the United States do not have access to a park or
community center.51 They live in “play deserts.”52

 A changing economy that disadvantages the middle class. Various forces have contributed
to the loss of middle-class jobs, including technology, globalization, and the growing
manufacturing power of the developing world. Manufacturing jobs with decent wages are
in decline and projected to erode even further. The result is a marketplace that needs
workers with analytical skills and higher education on the one hand and workers for low-
paying service jobs on the other. This market polarization has resulted in a strong

44 U.S. DEP’T HEALTH & HUMAN SERVS., SUBSTANCE ABUSE & MENTAL HEALTH SERVS. ADMIN., NSDUH REPORT:
CHILDREN LIVING WITH SUBSTANCE-DEPENDENT OR ALCOHOL-ABUSING PARENTS: 2002 TO 2007 (2009), available
at http://www.oas.samhsa.gov/2k9/SAparents/SAparents.htm.
45 Id.
46 Id.
47 U.S. DEP’T HEALTH & HUMAN SERVS., SUBSTANCE ABUSE & MENTAL HEALTH SERVS. ADMIN., RESULTS FROM THE

2011 NATIONAL SURVEY ON DRUG USE AND HEALTH: DETAILED TABLES, available at
http://www.samhsa.gov/data/NSDUH/2011SummNatFindDetTables/NSDUH-
DetTabsPDFWHTML2011/2k11DetailedTabs/Web/HTML/NSDUH-DetTabsTOC2011.htm (tbl. 1.23B, Illicit Drug
Use in Lifetime, Past Year, and Past Month among Persons Aged 18 or Older, by Demographic Characteristics:
Percentages, 2010 and 2011; illicit drugs include marijuana, cocaine, heroin, hallucinogens, inhalants, prescription
psychotherapeutics used for nonmedical purposes, and methamphetamine).
48 See CARMEN DENAVAS-WALT & BERNADETTE D. PROCTOR, U.S. CENSUS BUREAU, INCOME AND POVERTY IN THE

UNITED STATES: 2013, at 12 (2014).
49 Id.
50 ALISHA COLEMAN-JENSEN ET AL., U.S. DEP’T AGRIC., HOUSEHOLD FOOD SECURITY IN THE UNITED STATES IN 2011,
at 4 (2012) (14.9 percent of households were food-insecure).
51 U.S. DEP’T HEALTH & HUM. SERVS., CTRS. FOR DISEASE CONTROL AND PREVENTION, STATE INDICATOR REPORT

ON PHYSICAL ACTIVITY, 2010, at 13 (2010), available at
http://www.cdc.gov/physicalactivity/downloads/PA_State_Indicator_Report_2010.pdf.
52 What Is a Play Desert?, KABOOM!, http://kaboom.org/map_play/what_play_desert.
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contraction of the middle class. At the same time, educational attainment has not kept pace
with the demand for college-educated workers, particularly among men.53

 Social isolation. Some (although by no means all) of the preceding challenges are strongly
associated with income, but moderate- and upper-income families also face numerous
challenges. Even setting aside domestic violence and substance abuse, which occur across
class lines, families with adequate means also struggle to provide their children with the
kinds of time and attention needed for healthy child development. Having put off
childbearing to pursue careers, many older couples face fertility issues and struggle with
having children at all. Families with adequate means also have a difficult time balancing
the demands of work and home and are increasingly living isolated lives, without the
support of nearby extended family or community or faith groups. This time crunch is
exacerbated by increasingly longer commutes. Additionally, moving homes is strongly
associated with a loss of social capital. The United States is a highly mobile society, with
people moving longer distances and more often than citizens of other developed
countries.54 Between 2008 and 2009, more than 37 million Americans moved, or slightly
more than 12 percent of the population.55

Conclusion

The new diversity and fluidity in family form could be cause for celebration.  The marriage-
based family has always benefited some at the expense of others.  And some of the changes are
only positive.  There is strong evidence, for example, that children raised by same-sex parents fare
just as well as children raised by opposite-sex couples.56 But the evidence is far more equivocal
for children raised by unmarried parents.

It is essential, then, to find ways to strengthen nonmarital families.  This will require a
multi-pronged effort, including the following:

 Helping young adults choose when to become pregnant, particularly through the
availability of long acting reversible contraceptives

 Helping young adults transition to parenthood, through programs such as the Nurse-Family
Partnership57

 Encouraging involvement by nonresidential parents
 Providing affordable, high quality preschool and day care, which enables parents to work

and children to gain skills
 Addressing poverty through programs such as an expanded Earned Income Tax Credit
 Improving educational opportunities

53 DAVID AUTOR, CTR. FOR AM. PROGRESS, THE POLARIZATION OF JOB OPPORTUNITIES IN THE U.S. LABOR MARKET

6 (2010), available at http://www.brookings.edu/research/papers/2010/04/jobs-autor.
54 Larry Long, Residential Mobility Differences among Developed Countries, 14 INT’L REGIONAL SCI. REV. 133, 139
(1991). The only two countries that are more mobile than the United States are Canada and New Zealand. See id. at
137.
55 DAVID K. IHRKE, CAROL S. FABER & WILLIAM K. KOERBER, U.S. CENSUS BUREAU, GEOGRAPHIC MOBILITY: 2008
TO 2009, at 3 (2011), available at www.census.gov/prod/2011pubs/p20-565.pdf.
56 Judith Stacey & Timothy J. Biblarz, (How) Does the Sexual Orientation of Parents Matter?, 66 AM. SOC. REV. 159,
167–72 (2001).
57 For more information on this highly successful program, see http://www.nursefamilypartnership.org/.
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 Creating a built environment that facilitates parent-child interaction and creates social ties
between families

There is much work to be done, on numerous fronts.  But families are the most important
resource in the 21st century.  They need our full support.
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