EXPLANATORY NOTE ON LEGAL CAPACITY AND FORCED INTERVENTIONS

Legal Capacity

· Legal capacity is what a human being can do within the framework of the legal system. 

· It is a construct which has no objective reality but is a relation every legal system creates between its subjects and itself.

· Legal capacity gives the right to access the civil and juridical system and the legal independence to speak on one’s own behalf.

Recognition of Legal Capacity

· The denial of legal capacity has been a legal reinforcement of social prejudice.

· All persons with disability have the right to develop a full human life and such development cannot happen without the opportunity to exercise capacity.

· To deny this opportunity to any group of persons is to perpetuate exclusion and to legitimize discrimination.

Support and Substitution 

· Support helps people to exercise their legal capacity; substitution takes over the legal capacity of some people. 

· Supported decision-making can be of various degrees and periods of time, depending on the person’s need as deemed by him or herself.  Needs can also be ascertained through a supportive process.  Substitution is all or nothing.  Once put in place it continues till dismantled.

Addressing the Spectrum of Need

· The support model acknowledges that there are times when other people make decisions for us, such as when a person is unconscious.  Support continues to be provided to encourage the person to begin exercising legal capacity, while urgent needs are taken care of.
· Support must adhere to the same principles irrespective of the degree of support provided, for example, respecting the will of the person receiving support and without attempting to unduly influence. For example, conflict of interest would taint any degree of support.
Forced Interventions Against People with Disability

· Disability is seen as an undesirable condition, to be alleviated at all costs irrespective of the person’s own beliefs and values.

· People with disabilities are not acknowledged as holders of rights or as individuals capable of making decisions.

Consequences of Forced Interventions
· Psychological and physical injuries may last a lifetime.  
· The harm extends up to loss of life. This loss is not recorded because those who did not survive are not here to tell their story.

Forced Interventions are Wrong

· Use of medical techniques against a person’s will may violate the norm against torture. 

· The choice of how to live with a disability is unique to each individual.  In some cases, medical attention is counter-productive.

· Everyone has the right to free and informed consent.  This means the right to decide about a treatment after being fully informed of positive and negative implications.

· The inherent dignity and human worth of people with disability is not a matter of debate or balancing.

International Human Rights Protection
· The prohibition of torture or cruel, inhuman or degrading treatment or punishment is one of the highest norms in international law, and specifically includes medical experimentation without consent.  Non-experimental interventions would be prohibited if they are found to constitute ill-treatment or torture.

· The right to respect for physical and mental integrity is guaranteed in regional instruments in Africa, Europe and the Americas. 

· The right to free and informed consent is protected as part of the right to health and the right to respect for integrity.

· The Supplement to the Standard Rules on the Equalization of Opportunities for Persons with Disabilities, if adopted, will obligate States to respect self-determination and prevent imposition of unwanted medical or related interventions on persons with disabilities.

The Question of Exceptions
· While narrow limitations may be allowed under the ICESCR in relation to the right to health, such limitations may not be consistent with the prohibition of torture and ill-treatment and the right to respect for integrity, which are absolute and non-derogable. 
· Free and informed consent is traditionally contingent on legal capacity.  With the support model of legal capacity, the right is no longer contingent, but people with disabilitiies may exercise it with support if necessary. 
· If a person is unconscious, medical attention should be provided in accordance with ethical principles. 
· Exceptions based on discrimination of any kind are impermissible. 
· Governments may have a legitimate authority to use coercive measures to prevent the spread of contagious diseases.  However, such authority must stop short of actual medical interventions against the person’s will, to comply with respect for integrity of the person.



