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Summary

Implementation of each of the seven core international human rights treaties is monitored by a committee of independent experts (known as the “treaty bodies”). The treaties establish several monitoring procedures by which the treaty bodies can oversee implementation of the treaty provisions by States parties: the reporting procedures by which States must submit reports regularly to the treaty bodies; the communication procedures by which individuals alleging that their rights have been violated by a State party can complain to the treaty bodies, provided the State party has accepted the given committee’s competence to do so; the inquiry procedures, allowing a treaty body to initiate inquiries into allegations of serious or systematic violations of their conventions; and the State-to-State complaints procedure by which a State may complain to the treaty bodies about violations committed by another State. The reporting procedure is the only procedure common to all treaties.
After more than thirty years in operation, this monitoring system is generally considered positive, although it is confronted by a series of challenges. These challenges, and the treaty bodies’ response to them, may be instructive in determining how best to monitor the implementation of any new human rights treaty. The reporting procedure is challenged both by the failure of many States parties to report to the treaty bodies according to the timetable established by the treaties, and by limited capacity of some of the treaty bodies to cope with the number of reports waiting to be considered. There are also backlogs in consideration of cases under the communication procedures, although these procedures are used to a limited extent. Similarly, the inquiry procedure has been little used, and the inter-State complaints procedure has never been used. 
The treaty bodies are currently considering proposals aimed at addressing these challenges. Harmonized reporting requirements, including the possibility of States being able to submit information relevant to more than one treaty in a common core document, aim to encourage States to adopt a coordinated and sustainable approach to their reporting obligations. Streamlining working methods of the various treaty bodies aims to increase their capacity to deal with their workload, whilst at the same time crafting a more coordinated approach to monitoring across the treaty system. There is also a new emphasis on strengthening monitoring of the implementation at the national level. The Optional Protocol to the Convention against Torture provides an example of an alternative preventive approach to monitoring implementation through coordinated action by international and national bodies.
This paper presents factual information on the current state of the treaty body system and does not propose any specific form of monitoring mechanism for the treaty on disability.
I. Introduction

1. This paper presents information on the functioning of the mechanisms (treaty bodies) established under the international human rights treaties to monitor the implementation of the treaties by their States parties, for the information of the Ad Hoc Committee on a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities (hereinafter the “Ad Hoc Committee”). 
2. The United Nations treaty body system is widely considered to be positive and successful. However, it is confronted by a number of challenges to its effectiveness. These challenges, and the treaty bodies’ response to them, may be relevant to current discussions on an appropriate effective monitoring mechanism for a Comprehensive and Integral International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities (hereinafter the “disability convention”). 
3. The paper is divided into three sections. The first section reviews provisions of the seven core international human rights treaties, and their optional protocols, which establish monitoring mechanisms. The second section provides information on how these mechanisms function in practice, highlighting some of the challenges that have emerged over more than thirty years. The third section presents some recent developments and trends in the treaty body system, including the treaty bodies’ response to proposals made by the Secretary-General in his second reform report, Strengthening of the United Nations: an agenda for further change (A/57/387).
II. The monitoring mechanisms of the existing treaties 

4. At present there are seven core UN human rights treaties: 
· the International Convention on the Elimination of All Forms of Racial Discrimination 1965 (ICERD); 
· the International Covenant on Economic, Social and Cultural Rights 1966 (ICESCR); 
· the International Covenant on Civil and Political Rights 1966 (ICCPR); 
· the Convention on the Elimination of All Forms of Discrimination against Women 1980 (CEDAW); 
· the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (CAT); 
· the Convention on the Rights of the Child 1989 (CRC); and 
· the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 1990 (ICRMW). 
5. Some of these treaties are supplemented by optional protocols which allow States parties to assume additional substantive obligations not set out in the treaties or which provide further monitoring mechanisms. At present there are six optional protocols:

· the 1966 Optional Protocol to the ICCPR (on individual communications) (ICCPR-OP1); 
· the 1989 Second Optional Protocol to the ICCPR, aiming at the abolition of the death penalty (ICCPR-OP2); 
· the 1999 Optional Protocol to CEDAW (on individual communications and inquiries) (OP-CEDAW); 
· the two Optional Protocols to the CRC of 2000, on the sale of children, child prostitution and child pornography (CRC-OP-SC) and on the involvement of children in armed conflict (CRC-OP-AC); and 
· the 2002 Optional Protocol to CAT (establishing a system of visits to places of detention) (OPCAT). 

6. All but one of the core treaties creates a committee of independent experts to monitor implementation of the treaty provisions by States parties. The six treaty bodies established are: 
· the Committee on the Elimination of Racial Discrimination (CERD), the first treaty body to be established, which has monitored implementation of ICERD since 1969; 
· the Human Rights Committee (HRC), created in 1976 to monitor implementation of the ICCPR; 
· the Committee on the Elimination of Discrimination against Women (CEDAW), which has monitored implementation of the CEDAW by its States parties since 1982; 
· the Committee against Torture (CAT), created in 1987 to monitor implementation of the Convention against Torture; 
· the Committee on the Rights of the Child (CRC) which, since 1990, has monitored implementation of the CRC and its two Optional Protocols; and
· the Committee on Migrant Workers (CMW), which held its first session in March 2004 and will monitor implementation of the ICRMW.
7. ICESCR does not explicitly provide for the creation of a treaty body, but gives the Economic and Social Council (ECOSOC) a general mandate to monitor implementation of the Covenant by States parties and United Nations specialized agencies through consideration of regular reports. In 1978, the Council established a Sessional Working Group of Governmental Experts on the Implementation of the International Covenant on Economic, Social and Cultural Rights, to assist it in the consideration of reports submitted by States parties (ECOSOC decision 1978/10 of 3 May 1978). The composition of the Sessional Working Group was altered in 1982 (ECOSOC resolution 1982/33 of 6 May 1982), and, in 1987, it was reconstituted according to the model of the treaty bodies and renamed the "Committee on Economic, Social and Cultural Rights" (ECOSOC resolution 1985/17). The Committee, which first met in 1987, is generally treated as a treaty body.
8. The Optional Protocol to the Convention Against Torture (OPCAT) envisages the creation of an additional body, the “Sub-Committee on Prevention” (SCP), to undertake visits to places of detention in States parties. 
Membership

9. Each committee is composed of independent experts, ranging in number from 10 to 23 members (see Table 1), who are nominated and elected for fixed, renewable terms of four years by States parties from among their nationals. Elections are staggered every two years so that only half of the membership changes at any one election. The treaties impose no limit on the number of times a member’s term may be renewed, and some members have served for a considerable unbroken period, in at least one instance spanning more than thirty years.
	Table 1: Composition of the treaty bodies

	

Original
Increased
No. of States parties
 



for increase

	
CERD:
18 members
-
-

	
HRC: 
18 members
-
-

	
CESCR:
18 members
-
-

	
CEDAW:
18 members
23 members
35 States parties

	
CAT:
10 members
-
-

	
CRC:
10 member
18 members*
-

	
CMW:
10 members
14 members
41 States parties

	
SCP-OPCAT†
10 members
25 members
50 States parties

	Members are elected for four-year terms. Elections for half of the members are held every two years.

	* Amendment to art. 43 (2) of the Convention, approved by General Assembly resolution 50/155 of 21 December 1995, which entered into force on 18 November 2002 upon acceptance by two-thirds of States parties.

† Sub-Committee on Prevention, Optional Protocol to the Convention against Torture..


10. The language of the treaties (or, in the case of Committee on Economic, Social and Cultural Rights, the relevant ECOSOC resolution) varies with regard to the qualifications expected of nominees. Members are generally required to be of recognized competence (in the field of human rights), and of high moral standing and acknowledged impartiality (although this is not explicitly stated in the case of CESCR). Members of all treaty bodies serve in their personal capacity. In all cases, the election of members must give due consideration to equitable geographic distribution; but there is no consensus as to additional considerations which include representation of the “principal legal systems” (CERD, CEDAW, CRC), “the different forms of social and legal systems” (CESCR), “the different forms of civilization” (CERD, CEDAW), “different forms of civilization and legal systems of States parties”, or the “usefulness of legal experience” (HRC, CAT). OPCAT sets out very specific requirements for members of the Sub-Committee on Prevention (SCP), including “proven professional experience in the field of administration of justice, in particular criminal law, prison or police administration, or in the various fields relevant to the treatment of persons deprived of their liberty”. 
11. CEDAW does not explicitly require “gender balance” with regard to the election of experts to its Committee, which has had three male members since 1982. In the composition of the Sub-Committee on Prevention, due consideration must be given to “balanced gender representation on the basis of the principles of equality and non-discrimination” (art. 5). There is no requirement that children should be represented on the Committee on the Rights of the Child nor migrant workers and their families on the Committee on Migrant Workers, and the ICERD goes no further than the blanket geographical distribution requirement in establishing the membership of the Committee on the Elimination of Racial Discrimination. 
Mandate

12. Four different types of monitoring procedures have been established by or under the treaties:

(a) reporting procedures: all seven core treaties, as well as the two CRC optional protocols, require States parties to report regularly on the steps they have taken to implement their obligations under the treaty and to identify difficulties in implementation;

(b) individual communications procedures: five of the seven treaty bodies have a mandate to receive and consider communications from individuals alleging violations of their rights under the convention by States which have accepted the individual communication procedure;

(c) inquiry procedure: two treaty bodies may also initiate inquiries on their own initiative if they have received reliable information about serious or systematic violations of their conventions in a State party; and

(d) inter-State communications procedures: a number of the treaties provide for one State party to lodge a complaint with the relevant committee that another State party which has accepted the procedure alleging that the latter has not carried out its obligations under the treaty. The inter-State communications procedures under the United Nations human rights treaties have remained unused.

The Optional Protocol to the Convention against Torture, which is not yet in force, will introduce a new approach to monitoring implementation of the Convention through a system of visits to places of detention to be undertaken both by a new Sub-Committee on Prevention (SCP) and by national institutions. This innovation will be discussed in more detail below.
(a) Reporting procedures
13. The idea of monitoring human rights implementation through review of periodic reports originated in a 1956 resolution of ECOSOC which requested States to submit, every three years, reports on progress achieved in advancing the rights enumerated in the Universal Declaration of Human Rights (ECOSOC Resolution 624 B (XXII) of 1 August 1956). The reports received were considered by the Commission on Human Rights, the Commission on the Status of Women and the Sub-Commission on the Prevention of Discrimination and Protection of Minorities until 1977. In 1980, the General Assembly terminated the requirement (GA Resolution 35/209 of 17 December 1980). By that time, a human rights reporting requirement had been incorporated into each of the core international human rights treaties, including ICERD 1965 and the two International Covenants of 1966, and has become standard in all subsequent core human rights treaties.

14. All treaties require States parties to submit an initial report within a fixed period after the entry into force of the treaty for the States concerned.
 This period is two years for ICESCR, CRC and its two optional protocols, and one year for each other treaties. 
	Table 2: Reporting periodicities under the treaties

	
Treaty
	Initial report within
	Periodic reports every

	
ICERD
	1 year
	2 years

	
ICESCR*
	2 years
	5 years

	
ICCPR
	1 year
	4 years†

	
CEDAW
	1 year
	4 years

	
CAT
	1 year
	4 years

	
CRC
	2 years
	5 years

	
CMW
	1 year
	5 years

	
CRC-OPSC
	2 years
	5 years or with next CRC report

	
CRC-OPAC
	2 years
	5 years or with next CRC report

	* Article 17 of the Covenant does not establish a reporting periodicity, but gives ECOSOC discretion to establish its own reporting programme.

† Article 41 of the Covenant gives the Human Rights Committee discretion to decide when periodic reports shall be submitted. In general, these are required every four years.

	


15. There is some variation in the wording of the treaty provisions relating to the content of reports. States parties to ICESCR undertake to submit reports on “the measures which they have adopted and the progress made in achieving the observance of the rights recognized [in the Covenant]; and States parties to ICCPR “on the measures they have adopted to give effect to the rights recognized [in the Covenant] and on progress made in the enjoyment of those rights”. In addition, ICCPR reports shall indicate the factors and difficulties, if any, affecting the implementation of the Covenant, and similarly ICESCR reports may indicate factors and difficulties affecting the degree of fulfilment of obligations under the Covenant (emphasis added). Both CEDAW and ICRMW adopt a formula based on that found in ICERD, that States parties should “report on the legislative, judicial, administrative or other measures” which they have adopted and which give effect to the provisions of this Convention” (art. 9), except that CEDAW also requires information “on the progress made” and on “factors and difficulties” encountered (art. 18). The Convention against Torture requires States parties to report “on the measures they have taken to give effect to their undertakings under this Convention” (art. 19). The Convention on the Rights of the Child adopts the ICCPR formula on “measures”, “progress” and “factors and difficulties”, with the additional requirement that “[r]eports shall also contain sufficient information to provide the Committee with a comprehensive understanding of the implementation of the Convention in the country concerned” (art. 44). The two CRC Optional Protocols both require each State party to provide “comprehensive information on the measures it has taken to implement the provisions of the Protocol”. Finally, reports under the ICRMW must contain information on “legislative, judicial, administrative or other measures” and “factors and difficulties” encountered, as well as specific information on “the characteristics of migration flows in which the State party concerned is involved (art. 73). All treaty bodies have produced detailed reporting guidelines for States (see HRI/GEN/2/Rev.2).
16. Subsequently, States must report at regular intervals on further measures taken to implement the treaties. The periodicity of these “periodic reports” varies considerably, ranging from every two years for ICERD, every four years for CEDAW and CAT, to every five years for CRC and ICPMW (see Table 2). Two of the treaty bodies, the Human Rights Committee and CESCR, have a degree of discretion in deciding when periodic reports should be submitted by States parties: presently CESCR expects a report within five years of the consideration of the previous report, and the HRC sets the date for the next periodic report every three to five years, depending on the reporting record of the State party concerned.  As to the content of these periodic reports, only two treaties explicitly set specific requirements beyond those required for initial reports: the Convention against Torture states that “supplementary reports” should set out “any new measures taken”; and the Convention on the Rights of the Child states that “a State party which has submitted a comprehensive initial report […] need not, in its subsequent reports […] repeat basic information previously provided.” The two CRC Optional Protocols provide that, once a comprehensive initial report has been submitted, further information on implementation may be included in the main report under article 44 of the Convention, except where the State party is not party to that Convention.
17. The reporting periodicities generally represent a minimum reporting requirement. All treaty bodies may request additional reports and/or additional information from States parties outside of the strict reporting periodicity.

(b) Individual communications procedures

18. Currently, four treaty bodies can consider individual communications: the Human Rights Committee, CERD, CEDAW, and CAT.
 The CMW will also be able to consider individual communications under article 77 ICRMW when 10 States parties have declared that they recognize the competence of the Committee in this respect. In 2003, the Commission on Human Rights established “an open-ended working group with a view to considering options regarding the elaboration of an optional protocol to the International Covenant on Economic, Social and Cultural Rights”.
 Such an optional protocol could give the Committee on Economic, Social and Cultural Rights competence to consider individual complaints.
19. Each of the instruments sets out a broadly similar system for considering communications from individuals who claim that their rights under the instrument have been violated by a State party which has accepted the competence of the treaty body in this regard. The process consists of an “admissibility” stage, at which is decided whether the case satisfies the formal requirements before it can pass to the “merits” stage where the relevant committee considers the substance of the case. There are a number of small, but significant, differences in the precise wording of the different procedures which means that an individual does not necessarily stand in the same position before each procedure. Thus, for example, the procedures under article 14 of CERD and under the Optional Protocol to CEDAW allow groups of individuals to bring complaints to the relevant committee, whereas the CAT and ICCPR procedures are limited to individuals. The CERD procedure uniquely imposes a deadline for submission of complaints, within six months of the final decision by a national authority in the case. In view of the potential for such variations to have unforeseen consequences as jurisprudence develops, it is desirable that treaty provisions creating similar complaints procedures in the future are not unduly prescriptive, but allow the body an appropriate degree of discretion in deciding procedural issues.
III. The practice of treaty monitoring through the existing treaty bodies 

Reporting procedures
20. The reporting procedure is a central feature of the United Nations human rights treaty system. The reporting procedure may serve a number of objectives – it offers “an occasion for each State party to:

(a) Conduct a comprehensive review of the measures it has taken to harmonize national law and policy with the provisions of the relevant international human rights treaties to which it is a party;

(b) Monitor progress made in promoting the enjoyment of the rights set forth in the treaties in the context of the promotion of human rights in general;

(c) Identify problems and shortcomings in its approach to the implementation of the treaties;

(d) Assess future needs and goals for more effective implementation of the treaties; and 

(e) Plan and develop appropriate policies to achieve these goals.”

The reporting process should also “encourage and facilitate, at the national level, popular participation, public scrutiny of government policies and constructive engagement with civil society conducted in a spirit of cooperation and mutual respect, with the aim of advancing the enjoyment of all of the rights protected by the relevant convention.”
 The reporting procedure provides a forum for “the Committee, and the States parties as a whole, to facilitate the exchange of information among States and to develop a better understanding of the common problems faced by States and a fuller appreciation of the type of measures which might be taken to promote effective realization of each of the rights contained in the [relevant treaty].”

21. The likelihood that the reporting procedure will serve some or all of these goals depends on a number of factors – some related to actions at the national level, others at the international level. The willingness and ability of individual States parties to report and to make the reporting process an opportunity for discussion of relevant human rights issues at the domestic level is critical, as is interest and vigour on the part of civil society in using the process of reporting to assess progress and continuing needs in the implementation of the convention at the national level. At the international level, the lapse of time between submission of a report and its consideration by the relevant committee, the efficiency and perceived fairness of the examination of the report, the quality of concluding comments and observations adopted after consideration of the report, and follow-up of those conclusions at the international level, are all factors which will affect whether the reporting process brings about any real change in law, policy and practices at the national level.

22. When Governments meet their reporting obligations and international and national civil society actors make effective use of the process, the reporting procedure promotes the goals referred to above, and thereby contributes directly to an increased level of enjoyment of human rights and fundamental freedoms in the State party concerned. For example, it has recently been recognized that the human rights treaty reporting system has in important respects been “positive and successful, providing for the creation of constituencies at the national level which encourage[s] implementation of human rights at the country level.”

23. However, the reporting system has come under considerable stress for some years. Every Member State of the United Nations is a party to at least one of the seven core human rights treaties, and 75% of States are party to four or more treaties. By the beginning of 2005, the number of States that had ratified or acceded to six treaties was 109, of which twenty-five were parties to all seven core treaties. Even for States which have the requisite technical capacity and a high level of political commitment to the treaties, the reporting requirements deriving from these international obligations can be burdensome, especially when a number of reports fall due around the same time. A State which has ratified all seven treaties and their optional protocols places itself under a legal obligation to produce, over a ten-year period, up to 22 reports to the various treaty bodies, an average of one every five and a half months. This does not take into account other reporting which States undertake in areas related to human rights. These may include reports to the Counter-Terrorism Committee of the Security Council, reports under Conventions of the International Labour Organization (ILO)
, the UNESCO Convention against Discrimination in Education, the Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on Their Destruction, reports concerning the Millennium Development Goals, as well as reports which States in receipt of technical cooperation assistance are required to produce for donors. States also are requested to provide information under the United Nations Standard Rules on the Equalization of Opportunities for Persons with Disabilities and the World Programme of Action concerning Disabled Persons.
24. States parties to each human rights treaty are legally-obliged to submit reports to the treaty body concerned in accordance with the “periodicity” or schedule established by the treaty or the treaty body. In practice, few States are able to abide by the strict periodicity for each treaty, and many have fallen seriously behind in submission of their reports. At the beginning of 2005, a total of 1,490 reports, including 273 initial reports, were overdue. Of these, 648 have been overdue for more than five years.
 As a consequence, the average State party to a treaty with reporting requirement has more than eleven reports overdue to the treaty bodies.
 On average, States submit their initial reports 33 months late and their periodic reports 28 months late. Very few States report in accordance with the fixed periodicity requirements. For example, initial reports under CEDAW are on average submitted five years, instead of one year, after entry into force and periodic reports seven and a half years later, instead of five years. The failure of a State party to submit its reports on time is a breach of its international obligations, which hinders the ability of the treaty body to fulfil its mandate to monitor implementation of the rights set out in the treaty. It also deprives the State party of access to the positive benefits to be gained from engagement with the treaty body system.
25. The scale of the problem of late and non-reporting represents a major challenge to the treaty bodies. The treaty bodies have responded by applying modest pressure to non-reporting States through procedures such as considering the situation in a country in the absence of a report. As treaties and reporting obligations under the different treaties have proliferated and the various committees have adopted increasingly detailed and different reporting guidelines and procedures, all States parties, regardless of their relative economic prosperity, have found it difficult to collate all the information required by the treaties bodies within the regular timeframe envisaged by each treaty. In response, the treaty bodies have recently been considering proposals aimed at facilitating States reporting to all of the treaty bodies. These proposals will be discussed in Part III.
26. States parties that do manage to submit their reports to the treaty bodies are also presented with additional challenges. All of the treaty bodies have developed the practice of inviting a delegation from the State party to attend the session at which its report is being considered in order to answer questions and engage in a “constructive dialogue” with the committee members. Over the past 10 years, States have produced reports for a human rights treaty body on average every 1.1 years and have met with a treaty body on average every 1.2 years to review one of these reports. As of April 2004, treaty bodies had scheduled the reports of 155 States parties for review during the period January 2004 to December 2005. During that time, 32 States will be required to present a report to more than one treaty body, twelve will be required to present a report to three treaty bodies, and one State will be appearing before four treaty bodies. Many Governments consider it important to send a high-level delegation to the relevant session, but the procedure does have important resource implications, particularly for Governments of developing States.
27. The practice of submitting list of issues and questions to the State party in advance of the session at which its report will formally be considered has been adopted by most of the treaty bodies, and States may respond to these questions in written form or during the session. The list of issues allows the Committee to request additional information which may have been omitted from the report or which is necessary to allow the Committee to assess the state of implementation of the treaty in the country concerned. The list of issues is welcomed by many States parties as a means of preparing itself and making the dialogue between the Committee and the State party more constructive, informed and concrete. Nevertheless, the formulation of responses to the questions represents an additional burden on a reporting States.
28. Three of the treaty bodies—the Human Rights Committee, the Committee Against Torture and the Committee on the Elimination of Racial Discrimination—have adopted the practice of requesting from States parties follow-up information on implementation of a limited number of key recommendations contained in its concluding observations on the country concerned within one year of their publication. This procedure aims at ensuring more effective follow-up to concluding observations. Despite the additional reporting burden presented by this procedure, States have generally responded well to the treaty bodies’ requests. 

29. The specific procedures for consideration of reports are not set out in any of the treaties, which allow the treaty bodies to establish their own rules of procedure and develop their own practices. The treaty bodies’ procedures contrast with the paper-based review procedures developed by the independent Committee of Experts on the Application of Conventions and Recommendations of the International Labour Organization.
 If the preparation of reports represents a formidable challenge for many States, consideration of reports involves a considerable corresponding workload for the committees. The increasing number of States which have become party to the various treaties adds inexorably to the workload. Some of the committees already face significant backlogs in the consideration of reports (despite the fact that many States parties have not submitted any reports at all or are overdue with their reports). 
30. The Convention of the Rights of the Child provides a concrete example. The treaty presently has 192 States parties out of a potential 194 recognized States. The Convention obliges States parties to submit an initial report within two years of the entry into force of the Convention, and thereafter every five years. The Convention came into force in 1992, so that some States are into their fourth round of reporting. More efficient use of resources and working methods innovations have allowed the Committee, which currently meets nine weeks per year in three sessions, to review the reports of 27 States parties annually, or 135 reports over a period of five years. It follows that, were all 192 States parties to the CRC to report in strict accordance with the Convention, the Committee would still be unable to review the reports of 56 States parties during the five‑year cycle, unless the Committee’s current meeting time can be increased. Currently, a periodic report submitted to the CRC in January 2005 cannot be considered by the Committee until May-June 2006. This does not take into account the reports under the two CRC Optional Protocols which have started to be submitted. Delay in considering each report runs the risk that the information it contains will be out of date by the time the Committee has a chance to consider it. In order to address this problem, the General Assembly passed resolution 59/261 on 23 December 2004 allowing the CRC to meet in two parallel chambers for its 2006 sessions. Doubling its capacity to review reports will allow the Committee to reduce its backlog without the need for additional sessions. 

31. More widely, it should be considered that if only six of the seven core treaties achieved universal ratification, and all States parties reported in a timely fashion, the treaty bodies collectively would have to consider more than 345 reports each year, an average of 57 reports per committee. In 1997, an independent expert reviewing the treaty system for the Commission on Human Rights and the General Assembly observed that that the “present supervisory system can function only because of the large-scale delinquency of States which either do not report at all, or report long after the due date”. He concluded that “[t]his is hardly a satisfactory foundation upon which to build an effective and efficient monitoring system.”
 The human and financial resources available to support the work of the treaty bodies continue to be inadequate in a number of respects. The Secretariat is working with the treaty bodies to reduce unnecessary expense; the overriding concern must be to make the most efficient use of available resources in order to allow the treaty bodies to fulfil their mandates effectively.

Individual communication procedures

32. While the reporting procedure comprises the bulk of the work of the existing committees, their workload under individual communication and inquiry procedures has become a significant part of the workload of a number of the committees. Functions performed by the individual communications procedures include:

(a) providing an effective and timely remedy to the person whose rights have been violated;

(b) bringing about changes to law and practice in the State concerned, which will benefit others in a similar position to the complainant; and

(c) through the elaboration of a jurisprudence of the relevant treaty, providing guidance to States parties and others on the meaning of the guarantees in the treaty and the measures that are needed to protect those rights.

33. Individual communications procedures under the UN human rights treaties in some cases have brought about remedies for individuals and stimulated legal reform. They have also contributed a significant body of case law that has been drawn on by national courts and tribunals, international courts and tribunals, States parties, national human rights institutions, non-governmental organizations, academics, and others in their efforts to interpret and apply the treaties.
 
34. Several of the treaties with competence to consider individual complaints currently face a backlog of cases awaiting consideration by the body. The Human Rights Committee, in particular, has 300 cases pending in its register. It can take up to 18 months for a case to be considered. There have been attempts in recent years to address problems of delay in the consideration of communications which had arisen, and to follow up the views adopted by committees on individual communications more effectively with States parties in order to ensure that remedies are provided in case of violations and appropriate changes made to laws and practices.

35. It may also be observed that cases tend to originate from a relatively limited number of countries in which the procedures are well-publicised. If the procedures were more universally accepted and publicised at the national level, it would not be long before the system would be unable to cope with the caseload. The same concerns about the provision of adequate human and financial resources to allow the treaty bodies to fulfil their mandates under the relevant treaties and optional protocols with regard to communications may be raised as apply to the consideration of reports by all committees.
Inquiry procedures

36. Both the Committee against Torture and the Committee on the Elimination of Discrimination against Women may initiate inquiries. Under article 20 of the Convention against Torture, the Committee against Torture can initiate an inquiry if it receives “reliable information which appears to it to contain well-founded indications that torture is being systematically practised in the territory of a State Party”, while under article 8 of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women the Committee on the Elimination of Discrimination against Women may do the same if it receives “reliable information indicating grave or systematic violations by a State Party of rights set forth in the Convention”.

37. To date the Committee against Torture has completed eight inquiries under article 20, while the Committee on the Elimination against Women recently completed its first inquiry under article 8 CEDAW-OP. Commentators have been divided on the effectiveness of the inquiry procedure under the Convention against Torture, especially given the resource-intensive nature of such inquiries. 

Other activities
38. The treaty bodies also adopt general comments or recommendations, which the committees have used to varying degrees to contribute to the development of a detailed jurisprudence of each convention. CESCR’s General Comment No. 5 considers the position of persons with disability in relation to the Covenant, whereas in its General Comment No. 18, CEDAW considered the position of disabled women.
Involvement of other entities in the monitoring process

39. Some of the treaties give a special role to specific United Nations bodies in the report consideration process. Article 45 CRC specifically mentions the role of the United Nations Children’s Fund (UNICEF), along with other UN agencies and bodies. Article 74 ICRMW similarly provides for the participation of the International Labour Office/Organization (ILO). ICESCR suggests that all relevant United Nations specialized agencies should report on measures taken to promote implementation of the provisions of the Covenant (article 18).
Extra-budgetary contributions
40. Due to the difficulties experienced in receiving sufficient resources from within the United Nations regular budget to support the work of the treaty bodies, OHCHR has since 1997 sought voluntary contributions.
 
III. Recent developments in the monitoring of international human rights treaties 

41. The treaty body system has been in a state of continual development and evolution since the first committee began its work in 1970. A major challenge has been to ensure that each of the now seven independent treaty bodies coordinates its activities with the other treaty bodies and with other United Nations mechanisms for the protection and promotion of human rights. Since 1984, the chairpersons of the treaty bodies have met regularly to discuss matters of mutual concern. These meetings have been annual since 1995, with wider inter-committee meetings since 2002. In 1988, the Secretary-General appointed, pursuant to General Assembly resolution 43/115 (1988) and Commission on Human Rights resolution 1989/47, an independent expert on enhancing the long-term effectiveness of the UN human rights treaty system. He published an initial report in 1989 (A/44/668), an interim report in 1992 (A/CONF.157/PC/62/Add.11/Rev.1) and a final report in 1997 (E/CN.4/2004/98). His findings have informed subsequent debate on the future direction of the treaty system. New impetus was given to the process by Secretary-General in his second reform report of 2002, Strengthening of the United Nations: an agenda for further change (A/57/387).

42. The treaty bodies response to the Secretary-General’s proposals have aimed at ensuring (1) that each treaty body is able to perform its mandate to monitor the implementation of its treaty efficiently and effectively; (2) that the treaty bodies function together as part of a coordinated and coherent human rights treaty system in order to attain the common goal of protecting and promoting human rights; and (3) that the treaty body system provides relevant and effective support to the national protection system of each State party at country-level. The treaty bodies are currently discussing proposals aimed at addressing these issues, including draft harmonized reporting guidelines. The third inter-committee meeting and seventeenth meeting of chairpersons will consider the matter further in June 2005. 
 (1) Enhancing the efficiency and effectiveness of the treaty bodies

43. The treaty bodies have taken measures to streamline working methods and procedures. The CRC, where the workload problem has been most pressing, has worked hard to improve efficiency. The possibility of sitting in two chambers will increase its work capacity two-fold. The procedures and practices of all treaty bodies are continuously evolving, and further efficiencies can always be made; but there is also a realisation that better coordination between the treaty bodies can have an impact in minimising unnecessary overlap and duplication of work. Coordination, whilst improving efficiency, can also enhance the coherence of the system.
 (2) Crafting a more coordinated approach

44. The ad hoc development of the treaty body system over the years has led to many variations in practice and procedure between the treaty bodies which create confusion for States parties and other actors engaged in the system. The Secretary-General has urged the treaty bodies to craft a more coordinated approach to their activities and the treaty bodies have renewed their efforts to harmonize working methods to promote consistent and coherent, though not necessarily uniform, practice across the treaty bodies.

Standardized reporting requirements

45. The Secretary-General’s proposal for a single report ‘summarizing’ a State’s implementation of the treaties did not find wide support. The focus of the treaty bodies has therefore been to seek ways of streamlining their varied reporting requirements and draft harmonized guidelines on reporting under all core human rights instruments are currently under consideration. These guidelines include guidelines on a common core document, aimed at minimising repetition of information in States’ reports to the treaty bodies, which would be updated regularly and submitted to each committee in tandem with targeted treaty-specific reports. The guidelines also suggest that States adopt a systematic approach to all of their human rights reporting obligations, including those under different systems, with a focus on the utility of the process at the national level.

 (3) The role of the treaty system in strengthening human rights protection systems at the national level.

46. The Secretary-General, in his second reform report, asserted that the “emplacement or enhancement of a national protection system in each country, reflecting international human rights norms, should be a principal objective of the [United Nations] Organization”. (A/57/387, para. 50). The treaty system is a crucial component of any national human rights protection system, and the treaty bodies have a role to play in ensuring effective national-level implementation of the human rights norms set out in the treaties. In recent years, new emphasis has been placed in ensuring effective follow-up to recommendations emanating from the treaty bodies with regard to State party reports and individual communications. The treaty bodies have sought to ensure that their recommendations are well-focused, practical and “implementable”. The United Nations “Action 2” programme will encourage UN country teams to work in support of national governments and at their request to ensure that treaty body recommendations are implemented effectively.
47. National human rights institutions established in accordance with the Paris Principles
 exist in many States and many are involved in national-level monitoring of the enjoyment of human rights, with reference to both national and international standards. The functions carried out by national institutions may include review of legislation and policy for consistency with human rights standards, giving advice to government on the steps necessary to implement fully human rights obligations, providing input for reports under international human rights treaties, considering complaints of human rights violations, and human rights education. In some cases, national institutions already exercise these functions explicitly with respect to disability. They provide an important potential resource for national-level monitoring of implementation of all human rights treaties, including a disability convention.
The Optional Protocol to the Convention against Torture: A complementary approach to standard monitoring of  implementation

48. The last major human rights treaty, the Migrant Workers Convention, was negotiated during the 1980s and adopted in 1990. The treaty body system has developed considerably since then. The Optional Protocol to the Convention against Torture and other cruel, inhuman or degrading treatment of punishment (OPCAT) provides a recent example of a human rights monitoring mechanism which moves beyond the existing treaty body model and attempts to strengthen national-level monitoring backed up by proactive international monitoring. The Optional Protocol was adopted in 2002 and will come into force when it has 20 States parties.

49. The Optional Protocol aims to prevent torture and other forms of ill-treatment by establishing a system of regular unannounced visits to places of detention carried out by complementary independent international and national bodies. An international body of experts, the “Sub-Committee on Prevention”, will conduct regular visits in all States parties. Within one year of entering into force, the Protocol requires a State party to have in place an independent national preventive mechanism, which may include a human rights commission, ombudsman, parliamentary commission or non-governmental organization. Both bodies will conduct regular visits to any place of detention, may interview anybody they choose, and will make recommendations for improvement of treatment and conditions of detention of persons deprived of their liberty. The report of the Sub-Committee will remain confidential, unless the State party concerned requests that it is published or fails to cooperate with the visiting experts. Both bodies will cooperate together and with the relevant authorities to implement their recommendations and exchange information.
50. A number of features of this system, which has yet to enter into operation, are noteworthy:

· Although the SCP is a sub-committee of the Committee against Torture, and will report annually to the Committee on its activities, its membership and activities are separate. Membership will increase from ten to 25 experts when 50 States have accepted the Protocol. The SCP’s work will complement that of the Committee against Torture; its mandate is proactive, to undertake visits and write reports, and contrasts with the deliberative mandate of the Committee in considering reports and communications. States parties are expected to cooperate and implement the recommendations, but are not required to produce further reports or send delegations to meet the SCP. 
· The system established under OPCAT takes into account recent thinking in terms of treaty implementation, placing a primary responsibility for monitoring of implementation of the Convention on national institutions, creating a framework of effective cooperation between national and international bodies, and placing due emphasis on ensuring effective implementation of recommendations emanating from the system.

· The system makes effective use of existing institutions where they exist, and targets action between the national and international levels, where it can be most effective.

The example of OPCAT demonstrates that it is possible to be innovative, within the present treaty system, to ensure more effective and efficient implementation of treaty obligations.









* This background document has been prepared by the Office of the High Commissioner for Human Rights pursuant to paragraph 6 of General Assembly resolution 59/198 of 20 December 2004.


�  The relevant treaty provisions are article 9 ICERD, article 16 ICESCR, article 40 ICCPR, article 18 CEDAW, article 19 CAT, article 44 CRC, article 73 ICRMW, article 12 of the CRC OPSC and article 8 of the CRC OPAC.


� The relevant mandates are article 14 ICERD, the ICCPR-OP1, article 22 CAT, the CEDAW-OP, and article 77 ICRMW (not yet in force).


� Commission Resolutions 2002/254 and 2003/18. See also Commission resolution 2004/29.


� Guidelines on an expanded core document and treaty-specific targeted reports and harmonized guidelines on reporting under the international human rights treaties, HRI/MC/2004/3, Annex, para. 9 (drawing on CESCR, General comment No 1).


� HRI/MC/2004/3, Annex, para. 10.


� CESCR, General comment No 1, para. 9.


� Effective functioning of human rights treaty bodies, Note by OHCHR, E/CN.4/2004/98, para 6 (referring to views expressed at the Malbun workshop in May 2003 and the second inter-committee meeting and 15th meeting of chairpersons in June 2003).


� Mention should be made of the reporting and other procedures that apply under the ILO Constitution in relation to Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (ILO Convention 159), which as of 6 August 2004 had been ratified by 76 States.


� Source: Treaty Bodies Database, OHCHR.	


� This figure is based on the total number of reports overdue to treaty bodies (1490 reports) divided by the average treaty ratification by States parties [(170 + 150 + 153 + 179 + 139 + 192 + 89 + 88 + 27) divided by 9 instruments = 131.8]. Source: Treaty Bodies Database, OHCHR, 10 December 2004.


� The Committee examines (i) the annual reports under article 22 of the ILO Constitution on the measures taken by Members to give effect to the provisions of Conventions to which they are parties, and the information furnished by Members concerning the results of inspection; (ii) the information and reports concerning Conventions and Recommendations communicated by Members in accordance with article 19 of the Constitution; (iii) information and reports on the measures taken by Members in accordance with article 35 of the Constitution. Some 6,500 ratifications of ILO Conventions have been registered, resulting in nearly 1500 reports each year. For further information, visit www.ilo.org.





� Effective functioning of the bodies established pursuant to United Nations human rights instruments: final report on enhancing the long-term effectiveness of the United Nations human rights treaty system, prepared by an independent expert, Mr. Philip Alston, E/CN.4/1997/74, 27 March 1997, para. 48.


� The costs of maintaining and servicing each of the treaty bodies should be noted. The report consideration process in particular generates large quantities of paper documentation. The cost of producing a single page for one of the treaty bodies, taking into account the costs of translation, editing and reproduction, is US$1,300.  All documents must be available in the committee’s working languages: most committees use four languages, but some documents are issued in the six languages of the United Nations. As a consequence, an average State party report of 100 pages costs US$130,000 to process. Some reports contain 400 pages. Additional pre-sessional and session documentation, provision of interpretation services, substantive servicing by the Secretariat, provision of summary records, etc., means that a one-week session of a 10-member treaty body, such as the Committee against Torture (which also considers individual communications), costs US$725,000. This excludes travel expenses for members. The expenditure for a larger 18-members committee, meeting three times a year for three or four weeks and considering up to 27 reports, will be proportionately greater.


� See the discussion in the reports of the Committee on International Human Rights Law and Practice of the International Law Association, Interim report on the impact of the United Nations treaty bodies on the work of national courts and tribunals (2002) and Final report on the impact of the United Nations treaty bodies on the work of national courts and tribunals (June 2004).


� In 2004, OHCHR requested almost US$ 4 million in extra-budgetary contributions in its Annual Appeal to complement the resources provide by the regular budget, and received almost US$ 3 million from donors. Similar figures were requested in 2005.


� Paris Principles on national institutions for the promotion and protection of human rights, GA Res 48/134 (20 December 1993).





PAGE  
1

