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This article should only define those terms necessary to understand the text of the treaty as a whole.  Where a term only has application in a specific article, we suggest that it be defined in that article.

Accessibility

The concept of accessibility permeates the whole convention.  We therefore believe this concept should be defined in Article 3: Definitions. In this respect we recommend a plain language outcome-based definition of the terms ‘access’ ‘accessible’ and ‘accessibility.’ A more detailed functional exposition of these concepts, such as that included in the Bangkok draft, runs the risk of creating potential lacunas of meaning, and potentially time-locks the convention into the present by relying on contemporary understanding of best practice in accessibility, which is likely to change as the environment and technology evolve.  An outcome-based, plain-language definition of accessibility might be framed as follows:

“Accessibility:” In this convention the terms “access” “accessible” and “accessibility” shall mean the ability to use or understand on the basis of equality of outcome with others.

 Communication

Although all means of communication and communication technologies, used by people with disability should be recognised by the convention, the proposed definition of ‘communication’ in this article is currently overly prescriptive.  In attempting to exhaustively set out all communication forms, there is a risk that the definition may omit specific forms of communication used by some individuals.  It may also time lock the convention’s understanding of communication to the current level of technological capability, which is likely to change rapidly over time.  

We therefore suggest a simpler outcome-based definition of communication which is more capable of evolving over time: 

“Communication:” In this convention “communication” includes all forms of alternative and augmentative communication used by people with disability to communicate on the basis of equality with others.

 Disability

We strongly support the incorporation of a definition of disability into the convention.  In this respect we believe that such a definition should be broad and inclusive and should encompass all impairment groups (including people with disability resulting from long-term health conditions such as HIV/AIDS), and should recognise that disability may be permanent, temporary, episodic, or transitory in nature.  

A broad and inclusive definition of disability is recommended for a number of reasons. Most significantly, it is critical that the class of persons entitled to the protections provided by the convention need to be clearly identified.  Failure to identify the class may result in some States refusing to recognise particular impairment groups as entitled to this protection.  In the Asia Pacific region for example, failure to explicitly define people with psychiatric disability or HIV/AIDS as persons with disability is likely to result in some States denying the protection of the convention to these groups. The convention therefore would not stimulate the fundamental changes required in some societies to protect the human rights of some groups. 

Additionally, from a legal perspective, it is important that the obligations imposed on States by the Convention are clearly ascertainable.  Unless the population group to whom this convention applies is ascertainable, it will give rise to uncertainty and conflict, particularly in relation to any monitoring and complaint (communication) procedures under the convention.

Views have been expressed in the Ad Hoc Committee that the class of persons to benefit from the convention should be confined to “traditional disability groups” (apparently meaning people with physical, sensory and intellectual impairments).  These views appear to arise primarily from a concern that States not be required to spread attention and scarce resources more thinly over ‘new’ population groups.  

In response to this concern, we note that this convention will provide a wide range of human rights protections for people with disability.  Some of these human rights simply restrain negative conduct, while others involve intensive positive measures.  In this respect a major distinction needs to be drawn between eligibility for protection under the convention, and the targeting of positive measures to specific population groups with high needs.  It is our view that the convention can provide for the former without compromising the capacity of States to do the latter.

Some States and non-government organisations have called for a social model definition of disability. The main tenet of the social model is that, while people may be limited by impairment, it is society that disables people, by establishing and maintaining institutional, social and physical barriers to access and inclusion with society.  The social model places the ‘problem’ of disability in the social environment, rather than in the ‘pathology’ of the individual. Its action implication is social change rather than personal cure. 

The entitlement to protection under this convention must, however, be established at the level of impairment rather than disability. This is necessary to avoid the problems that have emerged in superior Court interpretation of definitions of disability in anti-discrimination legislation in the United Kingdom and the United States of America, which have resulted in the denial of protection to people with impairments on the basis that they are not sufficiently “disabled” to justify protection. There is a genuine risk that a social model definition, which fails to incorporate a direct and objectively ascertainable connection to underlying impairment, will fail to provide necessary protection for many people with disability. 

Avoidance of this risk therefore requires a blending of the social model of disability with a physiological and psychosocial definition of disability. In this respect it is important to note that all of the substantive articles of the convention identify and respond to the social and environmental barriers encountered by people with disability, so the convention has achieved its objective of being based in a social model of disability.  This is not the work required of the definition of disability. As noted above, the work required of the definition of disability is to identify the class of persons entitled to the protection of the convention.  

In this respect we believe that the definition of disability included in the Australian Disability Discrimination Act 1992 is an appropriate starting point:

“Disability:” In this convention “disability” means: 

(a) 
total or partial loss of the person's bodily or mental functions; or 

(b) 
total or partial loss of a part of the body; or 

(c) 
the presence in the body of organisms causing disease or illness; or 

(d) 
the presence in the body of organisms capable of causing disease or illness; or 

(e) 
the malfunction, malformation or disfigurement of a part of the person's body; or 

(f) 
a disorder or malfunction that results in the person learning differently from a person without the disorder or malfunction; or 

(g) 
a disorder, illness or disease that affects a person's thought processes, perception of reality, emotions or judgment or that results in disturbed behaviour; 

and includes a disability that:

(h) 
presently exists; or 

(i) 
previously existed but no longer exists; or 

(j) may exist in the future; or 

(k) is imputed to a person. 

Discrimination on the ground of disability

We strongly support the incorporation of a broad definition of discrimination on the ground of disability into the convention. A definition of discrimination is currently set out in Article 7: Equality and Non-Discrimination at paragraph 2(a). We support this definition in principle, but suggest it requires some further elaboration to properly encompass the concepts of both direct and indirect discrimination. The current draft text only deals direct discrimination.

We are concerned about the reference to ‘systemic’ discrimination in this definition.  It is not clear what meaning this term is intended to convey that is not already encapsulated within the meaning of ‘indirect’ discrimination.  Indirect discrimination is essentially structural (or systemic) in nature. If structural discrimination is defined separately to indirect discrimination, what does the term indirect discrimination mean? It is therefore suggested that reference to systemic discrimination be deleted. 

We also strongly recommend that discrimination on the ground of disability be defined to include less favourable treatment of an associate of a person with disability because of that other person’s disability or because of the association. 

Article 7 of the convention must set out a clear obligation on States to impose a positive duty on State and non-State actors to make reasonable adjustments to meet the participation requirements of people with disability.  The definition of discrimination on the ground of disability must then make it clear that failure to provide reasonable accommodation amounts to discrimination on the ground of disability. 

The definition must also cover situations where a discriminatory act is done for two or more reasons, where one of those reasons is the disability of the person, even if this was not the dominant or a substantial reason for the act being done.

Taking these concerns into account discrimination on the ground of disability might be defined as follows:

“Discrimination on the ground of disability” includes:

(a)
any distinction, exclusion, or restriction on the ground of disability which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise of human rights and fundamental freedoms in any area of life; or

(b) 
any act, criterion, provision, practice, policy, rule or arrangement which, although not explicitly based on disability -

(i) 
has a disproportionate impact on persons with disability or persons with particular disability;

(ii)
 has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise of human rights and fundamental freedoms in any area of life; and

(iii)
 cannot be objectively justified as a reasonable and proportionate means of achieving a legitimate aim.

(c)
 failure to provide reasonable adjustments to facilitate the participation of a person with disability in any area of life; or

(d) 
an act is done for two or more reasons, where disability is one of those reasons, whether or not it is the dominant or a substantial reason for doing the act; or

(e) 
Less favourable treatment of an associate of a person with disability because of that other person’s disability or because of the association.

 Language

We support in principle the view that a definition of “language,” which incorporates oral-aural language and sign language, should be incorporated into this article.

Reasonable Accommodation

We strongly support the view that the concept of reasonable adjustment/accommodation and positive measures needs to be included in this convention.  However that the appropriate place to deal with this issue is in Article 7: Equality and Non-Discrimination.  This 

Universal Design

We prefer the use of the term “universal design” to “inclusive design,” on the basis that universal design encompasses broader principles than inclusion. The concept of universal design is already defined and is well understood. We therefore believe that this existing definition should be incorporated into the convention:

“Universal Design:” In this convention universal design means the design of products and environments to be used by all people to the greatest extent possible without the need for adaptation or specialised design.
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