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Introduction

1. The Applicant is a former staff member of the Uditéations Development
Programme (UNDP). His contract was not renewed hey®l December
2006 on the ground of non-performance. The Apptiegpealed the decision
to the Joint Appeals Board (JAB) which decided &kemno recommendation.
On 14 August 2008, the Respondent endorsed thsidewf the JAB. The
Applicant is now contesting the decision by the foeslent before the
UNDT.

Relevant Fact Findings

2. On 13 January 2003, the Applicant joined the Omtion on a 200-series
project appointment for one year as a Regional @oator, L-5 level, at the
United Nations Office for Project Services (UNORS)Dakar, Senegal. His
appointment was renewed for an additional yeard@42 On 15 February
2005, the Applicant was extended for five monthsemvthis position was
transferred to UNDP, Bureau of Development PolidDP), Global
Environmental Facility (GEF) with a functional &tlof GEF Regional
Coordinator, Regional Technical Advisor, Energy &lonate Change, West
and Central Africa. In July 2005, his appointmeiaisvextended for a year and

then on a two-week basis from 1 August 2006 urtiD&cember 2006.

3. On 9 March 2006, the Applicant and his immediatpesusor signed the
Applicant’'s Results and Competency Assessment (RGAhe year 2005 in
which he received a rating of ‘partially met ex@dicins’. A Competency
Review Group (CRG) met to review the Applicant's/&R6n 14 March 2006

but no decision was taken at this time.

Page 2 of 19



Case No. UNDT/NBI/2009/034
Judgment No. UNDT/2010/105

. On 16 March 2006, the Applicant met with the GEFeéixive Director and
the GEF Deputy Executive Coordinator to discuss tbsues of his
performance as indicated in his 2005 RCA and hiacems with his

immediate supervisor.

. On 23 March 2006, the Deputy Director and Chief,siBass Advisory
Services, Office of Human Resources, Bureau of anmeent
(BAS/OHR/BOM), notified the Applicant that his agsment with the BDP

would reach completion on the expiration of histcact on 30 June 2006.

. On 30 March 2006, the Applicant filed a complainithwthe UNDP
Harassment Focal Point, OHR/BOM, alleging harassrbgrhis supervisor.
The Applicant claimed that he had refused to tatethical steps on behalf of
his supervisors and that as a result of this harbeca victim of retaliation
leading to a poor performance assessment and tefynidne non-renewal of
his contract with UNDP.

. On the same day, the Applicant submitted a “requést an
Ethics/Administrative review of case brought fordidry UNDP-GEF CC
Regional Coordinator for West and Central Africad @dormal action by
EEG”.

. On 2 April 2006, the Applicant sent a letter to theector, Energy and
Environment Group, BDP, in New York, requesting shespension of the

decision not to extend his contract claiming thatdecision was retaliatory.

. On 21 April 2006, the Human Resources Business gaivof the BDP
advised the Applicant that upon review of the doentation provided in
support of his request for suspension of 2 ApriD@Q@hree separate issues

emerged as follows: (a) his performance apprai@al; his complaint of
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harassment and abuse of authority; (c) the nonaranef his contract. The
Applicant was advised on the suspension of actr@hadministrative review

procedure.

10.0n 22 April 2006, the Applicant filed a request aministrative review of

the decision not to renew his appointment.

11.0n 23 April 2006, the Applicant requested a meetwgh UNDP
Administrator to seek resolution of his allegeddsament and discrimination

complaint.

12.0n 4 May 2006, the Applicant was advised by thee@or, OHR/BOM, that
his complaint against his supervisor did not fallhim the scope of the then
UNDP Policy on Prevention of Workplace Harassm&mtxual Harassment
and Abuse of Authority as the Applicant raised woelated issues which are
not considered allegations of harassment. The Aapliwas also informed
that OHR was open to reconsider his case if heipedvOHR with written
information about an incident of harassment/abusauthority that was not

related to performance issues.

13.0n 19 May 2006, the Applicant submitted additiomicumentation in
support of his complaint of harassment and retahato the Harassment
Focal Point, OHR/BOM, and the CRG.

14.0n 31 May 2006, the CRG met for a second time teve the additional
material provided by the Applicant in support ofs hclaim that his

performance was not properly reviewed.

15.0n 6 and 8 June 2006, the Applicant provided furthaterial to the CRG.
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16.0n 9 June 2006, the CRG met for the third timeeidew the Applicant’s

additional material and confirmed the rating “paliti met expectations”.

17.0n 19 June 2006, the Applicant filed a rebuttahisf2005 RCA. On 22 June
2006, OHR advised him that his contract would beemced until 31 July
2006 for the purpose of the rebuttal process.

18.0n 21 June 2006, the Applicant reported allegatamaisconduct against his
supervisor to the then Office of Audit and Perfonte Review (OAPR)

19.0n 22 June 2006, UNDP-OHR placed the Applicant @pecial Leave with
Full Pay (SLWFP)

20.0n 26 June 2006, an agreement was reached bethveekpplicant and the
Respondent that the administrative review wouldubeertaken once the
rebuttal against the RCA for the year 2005 was detagd. On the same day,
the Applicant submitted additional documentationréview by the CRG.

21.0n 27 June 2006, the CRG met for the fourth timéhabthe Applicant could
present his case personally to the CRG membertheACRG’s request, he
provided additional information on 7 and 14 July0@0The Applicant was
allowed to bring a witness with him. During thatetiag, the Applicant made
allegations of harassment by his supervisor. Th& @&juested the Applicant

to provide additional information.

22.0n 7 and 14 July 2006, the Applicant provided addél information to the

CRG in response to the latter’'s request.

! Now called the Office of Audit and Investigatiof@Al).
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23.0n 21 July 2006, OAPR advised the Applicant thaytfound no evidence in

support of the allegations he had made againsusrvisor.

24.0n 28 July 2006, the CRG met for the fifth time aafter review of the
Applicant’s case it confirmed the ‘partially metp@ctations’ rating. From 1
August 2006, the Applicant’s contract was extendeda two-week basis in
order to finalize the RCA rebuttal process. The ligamt was on SLWFP
during this period.

25.0n 12 August 2006, the Applicant signed the CRGlfinomments as

communicated to him on 31 July 2006.

26.0n 3 September 2006, the Applicant requested OHRYBO re-open his
harassment case as he considered that the commmaaks by the CRG

supported his complaint.

27.0n 14 September 2006, the Director, OHR/BOM advikedApplicant that

his request for reopening his harassment case isassged.

28.0n 25 September 2006, the Rebuttal Panel startedrekiew of the
Applicant’'s RCA for the year 2005.

29.0n 7 December 2006, the Rebuttal Panel issuedefiert upholding the

‘partially met expectations’ rating for 2005.
30.By letter from OHR/BOM on 18 December 2006, the &R&dd Panel advised

the Applicant that it had decided to uphold thengtand that his separation
from UNDP was confirmed effective 31 December 2006.
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31.0n 9 January 2007, the Respondent responded tappkcant’s request for
administrative review of 22 April 2006 and conclddéat it could not find
any factual or legal basis for overturning the dieci not to renew the

Applicant’s appointment.

32.0n 6 February 2007, the Applicant filed a StatentérAppeal with the JAB
in New York contesting the non-renewal of his caotibeyond 31 December
2006. On 28 March 2007, the Respondent filed ayréplthe Applicant’s
Statement of Appeal.

33.0n 4 September 2007, the Applicant requested thie€Office to review his

case of whistle-blower retaliation.

34.0n 15 January 2008, the UN Ethics Office advised #Applicant that
pursuant to ST/SGB/2005/21 it did not have jurisdic over UNDP staff
members and informed him of the existing intereaburse mechanisms.

35.0n 13 December 2007, the Applicant submitted hseda the UN Ethics
Office pursuant to ST/SGB/2007/11. The UN Ethicsficef advised the
Applicant that it could only undertake a review appeal after review from
the UNDP Ethics Office.

36. On 17 April 2008, a JAB Panel was convened toeng\the Applicant’s case.
37.0n 19 April 2008, the UNDP Ethics Office reviewds tApplicant’s case and
found that the Applicant was afforded due process that “it did not find

evidence that would support [the Applicant]'s allégns that [he] was

subjected to retaliation from management”.
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38.0n 5 May 2008, the Chairperson of the UN Ethicsideffdecided not to
review the case further.

39.0n 18 June 2008, the JAB issued its report andimuarsly decided to make
no recommendation. The Applicant was communicdtedréport on 25 June
2008.

40.0n 14 August 2008, the Applicant was informed &f 8ecretary-General’s
decision to endorse the decision of the JAB.

41.0n 16 June 2009, the Applicant requested the Umiettbns Administrative
Tribunal (UNAT) to waive the time-limits in his aas

42.0n 17 June 2009, the Executive Secretary of the UNw#formed the
Applicant that the President of the UNAT had dedidie suspend the time-
limits in the case until further notice.

43.0n 31 August 2009, the Applicant filed an applicatwith the UN Dispute
Tribunal (UNDT) in New York. The case was transéelto the UNDT in
Nairobi.

44.0n 7 September 2009, the Applicant filed a motion in mup of his
application to the UNDT concerning the “receivalilof his application and
the competence of the UNDT”, a “request to ordex WN-Ethics Office
Director to deliver his review and legal opinionte$ case of whistleblowing
retaliation”, and a “request to order interim rel@ased on preliminary or
final review of the case by the UNDT".
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45.0n 28 September 2009, the Applicant filed a Motion Interim Relief on
“[a]lleged exceptionally severed UNDP-GEF whist@king retaliation and

discriminatory 200 series contract non-renewal”.

46.0n 29 September 2009, the Applicant filed a secApglication with the
UNDT titled “[a]lleged exceptionally severed UNDFREE whistleblowing

retaliation and discriminatory 200 series contramt-renewal”.

47.0n 12 October 2009, the UNDT rejected the ApplisafMotion of 28
September 2009 to order the Ethics Office to reiésacase.

48.0n 15 October 2009, the UNDT granted an extensibrtime for the
Respondent to file a reply until 24 November 2009.

49.0n 20 November 2009, the Respondent filed a mowwth the Tribunal
explaining that it had not received a copy of thppMcation dated 29
September 2009.

50.The Tribunal held a pre-trial hearing on 9 Decemb@d9 to identify the
issues in this case. On 14 December 2009, the Aalbtound that the
Respondent was technically no longer part of treegedings as he had not

filed a reply with the prescribed time-limits.

51.As provided for by Article 10 of the Tribunal's Rl of Procedure, the
Respondent filed on 16 December 2009 a motion stouge that he be
allowed to take part in the proceedings on thesbtmsat it did not properly

receive the Application.

52.0n 17 December 2009, the UNDT permitted the Respuntb take part in

the proceedings and provided it with a copy of Application in question.
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The deadline set by the Tribunal to file the rephs by 25 January 2010. On
25 January 2010, the Respondent filed a reply.

53.0n 26 January 2010, the Tribunal through its Regstnt to the parties a set

of guidelines for preparing the review of the case.

54.0n 28 January 2010, the Applicant made a requesuimmary judgment in

the matter and reiterated his request on sevecalsamns.

55.0n 8 February 2010, the parties replied to the gjunds to the parties and
informed the Tribunal that they did not request emring since they had

sufficiently documented their submissions.

Applicant’s Submissions

56.The decision not to renew his contract was basedbias, prejudice,
discrimination and improper motives. His performarassessment and the
decision not to renew his contract occurred aganisackdrop of retaliation
for his attempts to report misconduct on the paHhi® supervisors. Moreover,
the Applicant was denied due process in the assggsryhhis performance.

57.The Applicant requests the UNDT to “order the Dioecof the UN Central
Ethics Office and Chairman of the UN Ethics Comedtto produce his legal
review of the case based on the prior submissidedda3 December 2007.
However, the United Nations Central Ethics Offienigd him protection as

whistleblower to which he was entitled.
58.He also requests that the UNDT calls the formerchttee Secretary of the

JAB, the Chair of the RCA Rebuttal Panel, the Assis Administrator and
Director of UNDP Bureau of Management, former Chadf Staff and
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Executive Office Director, former Director of theen Office of Legal and
Procurement Support, and former Director of Enenggt Environment Group
to testify and certify that they reviewed the doemts submitted to them.

59.In addition, the Applicant requests the UNDT toeardi) his reinstatement
with direct promotion to the D-2 level as the neWRP-GEF Executive
Coordinator and Director of Environmental Finan@g;retroactive payment
of salary at the D-1 level from July 2006 througimd 2007 and at the D-2
level from June 2007 until date of assumption dfydii) that all negative
performance evaluations be expunged from the Aaptis personnel file;
(iv) that the judgment be inserted in his file; @) applicant benefits be
reimbursed to him including children’s educatiompenses for the year 2006;
(vi) that the Secretary-General apologize to thelispnt; and (vii) that the
Applicant be awarded financial compensation indh®unt of four years of
pensionable salary.

Respondent’s Submissions

60.The non-renewal of the Applicant’s 200-series apment was a legitimate
and proper exercise of the Organization’s discretio

61.The Applicant did not have an expectancy of renewéla project
appointment. The Applicant held a contract of apgerary nature which

according to Staff Rule 204.3 does not carry arpeetancy of renewal.

62.There is a long-standing jurisprudence from the té¢hi Nations
Administrative Tribunal in this regard. As noted lkthe JAB, the
jurisprudence of the UNAT has consistently uphélat €employment with the
Organization ceases on the expiration date of fbegoh appointments, as
captured in Judgement No. 1191 of 2004HBndel sman (UNAT/1998/885)
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and Seaforth (UNAT/2004/1163), the Tribunal has recognized distinction
between posts governed by 200-series Staff Ruldghase governed by the
100-series Staff Rules in that “200-series systesuldc not function as
intended, if staff members appointed under the 28@ks had the same
guarantees concerning employment and career deweltpas staff members

appointed under the 100-series”.

63. Pursuant to Staff Rule 209.2 (c), the Respondentseparate a staff member
appointed under a 200-series post “without pridiceoand without regard to
either the quality of services performed by theffstaember or the staff
member’'s personal attributes”. Although not legakguired to do so, the
Respondent gave a three-month notice to the Applica 26 March 2006 that

his contract would not be renewed beyond its expiry

64.The Applicant’s performance was thoroughly, propexhd fairly assessed.
The Respondent notes that for its review the Rabu®anel carefully
examined the extensive documentation submitted Hgy Applicant and
conducted interviews with ten people including Applicant, his supervisor,
members of the CRG and persons external to the @RiBess to get
independent corroboration of the Applicant’s parfance. The Respondent
also stresses that the Rebuttal Panel's findingee vo®nsistent with the
findings of the CRG. The Respondent also observat ih examining the
process the JAB found no evidence in support ofApplicant’s allegations

and it is not the JAB’s mandate to assess the Applis performance.

65.The Respondent acted in good faith and with duarcetp due process at all

times. The Applicant has failed to show otherwise.
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66.Concerning the Applicant’s allegations of harassnagainst his supervisor,
the complaint was investigated and reviewed, batettwas no evidence to

substantiate the allegations.

67.The Respondent therefore requests the UNDT totréjex application in its
entirety.

Considerations

68. The Applicant avers that he suffered from “excamicsevere whistleblowing
retaliation and discriminatory non renewal of cantron the part of UNDP-
GEF”. The main issues that arise in the presentemate first whether the
termination of the employment of the Applicant dme tground of non-
performance can be sustained and secondly whdteeEthics Office was
right in rejecting the allegation of harassmengedilby the Applicant. For a
proper understanding of these issues, the Tribwilalset out the relevant
rules that were applicable to the Applicant asaf shember employed by
UNDP at the time that his appraisal performance aase. The performance
was at the relevant time governed by the UNDP’suResnd Competency
Assessment (RCA) 2004-2005 GuidelihesThe rebuttal process was
governed by the UNDP’s Dispute Resolution and Rebidrocedures under
the RCA System.

The Performance Appraisal
69.Under the applicable rulsat the end of each reporting year, the Applicant

like any other staff member had to be evaluatethisrperformance. In 2005

the Applicant received a rating of “partially mefpectations”.

2 The Guidelines were revised and became effective duly 2006
¥ UNDP “Results and Competency Assessment (RCA) @iniess for the year 2004-2005”
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70.Pursuant to UNDP “Results and Competency Assess(®2A) Guidelines
for the year 2004-2005", the annual performancessssent of staff members
takes place from February to March, at the conclusf the performance
year. The staff member completes the Self-AssedsaidPerformance of the
RCA form and the section of the Learning Plan. Aftiee staff member
completes and submits his or her Self-Assessmiatstipervisor rates the
staff member’s performance in achieving each ofkiéne results. As regards
the Competency, the supervisor should supplementohiher own direct
observations or written documentation of the sta#mber’'s performance
with feedback from many others who have worked afiyewith the staff
member. The supervisor then makes a recommendtitime CRG. In the
present case, the supervisor recommended the rdipagtially met

expectations” for the year 2005 on 9 March 2006.

71.The CRG's role is to make a final recommendatiot assign a rating to the
overall performance of the staff member. It alssuges that the appraisal
process has been carried out in a timely mannea Htaff member is
unsatisfied with the final overall rating, he orests entitled to rebut the
appraisal before a Rebuttal Panel. When a casehbmited to the RCA

Rebuttal Panel, the Panel will conduct an invesitiga

72.1t is the view of the Tribunal that, based on thi&lence, the Management has
correctly applied the procedure related to the Agaplt's performance
appraisal for the year 2005 and communicated thal frating to the
Applicant. The latter availed himself of the exigfirebuttal mechanisms. In
the light of the foregoing, the Applicant’s allegets that he was denied of
due process in his yearly performance appraisdbtaly frivolous. As a
matter of fact, the Management went out of his wawafford the Applicant
with as much latitude as possible to comment arallaaige the rating of

“partially met expectations”.
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Allegations of Discrimination and Harassment

73.The Applicant contends that he was harassed amdirdisated by his first
supervisor. The evidence he led related to a greaber of correspondences
in which the Applicant and his colleagues expressi@drgent opinions on

work-related issues.

74.The Tribunal notes that in the UNDP “Results andnPetency Assessment
(RCA) Guidelines for the year 2004-2005", one carfiral any reference to
discrimination and harassment. The applicable roéesbe found in the UN
Secretariat policy, namely ST/SGB/2005/21n “Protection against
Retaliation for Reporting Misconduct and for Coaierg with Duly
Authorized Audits or Investigations”. It is notedwever that the “Results
and Competency Guidelines for the year 2005- 200€fers to
ST/SGB/2005/21. In the light of the applicable sudnd the evidence led by
the Applicant, it is the view of the Tribunal thatould not find evidence of

discrimination and harassment.
Allegations of Retaliation

75.The Tribunal considers appropriate ST/SGB/200521 “Protection against
Retaliation for Reporting Misconduct and for Coaarg with Duly
Authorized Audits or Investigations” which providaslefinition of retaliation
as “any direct or indirect detrimental action recoemded, threatened or
taken because an individual engaged in an actpityected by the present
policy”. It further reads that “[w]hen establishecktaliation is by itself

misconduct.®

4 Dated 19 December 2005
5 Dated 19 December 2005
® See paragraph 1.4 of ST/SGB/2005/21
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76.Pursuant to ST/SGB/2005/21, an individual who hele that retaliatory
action has been taken against him because he drasheeported misconduct
should forward all information and documentatioraitable to the Ethics
Office. If the Ethics Office finds that there iceedible case of retaliation or
threat of retaliation, it will refer the matter writing to the Office of Internal
Oversight Services (OIOS) for investigatioff the Ethics Office finds that
there is no credible case of retaliation, but fititkst there is an interpersonal
problem within a particular office, it will advisthe complainant of the
existence of the Office of the Ombudsman and therahformal mechanisms

of conflict resolution in the Organizatitin

77.The Applicant claims that he was not afforded povm from the UNDP
Ethics Office and the UN Secretariat Central Eti@iffice to which he is
entitled. In this regard, the Tribunal notes thia¢ tUNDP Ethics Office
examined the Applicant’'s complaint but did not fitdto be a case of
retaliation. The Ethics Office thus advised the Wgagmt that it did not have
jurisdiction over allegations related to performangsues pursuant to UNDP
policy on the Prevention of Workplace Harassmeekual Harassment and
Abuse of Authority. The Applicant then turned t@tbIN Secretariat Ethics
Office, the latter which examined the Applicant@mplaint but did not find
evidence of retaliation against him. In the lighttee foregoing, the Tribunal
does not find that both Ethics Offices violated tApplicant’s rights to

whistleblower protection.

78.As a matter of fact, it transpires from the docutagn evidence that the
UNDP Ethics Office and the UN Ethics Office exchadgplenty of
communications with the Applicant and examined #ygplicant's case.
Pursuant to ST/SGB/2005/22 of 30 December 2005UtHeEthics Office is

" See paragraph 5.5 of ST/SGB/2005/21
8 See paragraph 5.8 of ST/SGB/2005/21
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an independent office which purpose is “to asgist $ecretary-General in
ensuring that all staff members observe and pertbein functions consistent
with the highest standards of integrity requiredthg Charter of the United
Nations (...)". Amongst other things, the Ethics ©dfiis responsible to
protect the staff against retaliation for reportimgisconduct and for
cooperating with duly authorized audits or investigns. Nevertheless, the
Ethics Office “[does] not replace any existing magisms available to staff
for the reporting of misconduct or the resolutidngoievances (...)"”. The
Tribunal found evidence that the Applicant was prbp advised of the

existing conflict resolution mechanisms.

79.Furthermore, the Tribunal could not find evidenicattthe Applicant actually
reported retaliation to the competent authoritiesrindy his time of
employment with UNDP before he was informed that ¢ontract would not
be extended. Although the Applicant’'s submissioms @oluminous and
largely repetitive, the Tribunal could not find dgnce to substantiate the
Applicant’s allegations that he denounced his stipers of unethical
behaviours or attempts on their part to pressurige from taking unethical

steps.

Allegations of Expectancy of Contract Renewal

80.The Applicant claims that he has a legal expectaricpntinued employment
and that he should be promoted to the D2 level. Titleunal observes that
the Applicant was appointed under the 200-seripe tf contract. According
to the former Staff Rule 204.3, contracts govermedler the 200-series
appointment, are temporary appointments for Projeetsonnel. Their
contracts shall expire without notice on the datecdied in the respective
letter of appointment. In other words, such appoert does not carry any

expectancy of renewal.
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81.The Tribunal further takes note of the Applicargtgument that he should be
granted a permanent contract for completing fivargef continuous service.
Based on the Applicant's employment history, thebdmal recalls the
provisions of former Staff Rule 204.3 (c) which dedhat “Project personnel
in intermediate-term status who complete five yedrsontinuous service and
whose appointments are extended for at least ortbefuyear shall be
considered to be in long-term status with effeotrfrthe date on which they
complete five years of continuous service”. In pnesent case, the Applicant
joined the Organization on 13 January 2003 anadngract was not renewed
beyond 31 December 2006, which is clearly less fhanyears. Thus, the
Applicant did not meet the aforementioned critdnabe considered for a

long-term status within the Organization.

Conclusion

82.In the light of the foregoing, the Tribunal is séed that the Applicant was
afforded a fair review of his performance for theay 2005 and that his right
for protection from the UN Ethics Office was noohkted. The Tribunal does
not consider that the Applicant’s allegations afadimination, harassment and

retaliation are substantiated.

83. Although the Tribunal is sensitive to claims ofatimination and retaliation,
it is also of the view that some conduct of the Wggmt was inappropriate.

The Applicant unduly put pressure on the Registry.

84.The Tribunal finally notes that the Applicant filed motion on 28 January
2010 for summary judgment pursuant to Article 3he# Tribunal’'s Rules of
Procedure. The Applicant further contacted on sgwacasions the Tribunal

through its Registry to follow-up on his motion.akmotion of the Applicant
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was totally misconceived. Article 9 of the RulesRybcedure clearly states
that a party may move the Tribunal for summary judgt when there iso
dispute as to the material facts. Any party istldtito a judgment as a matter
of law. However, the Applicant had not shown in avgy that there was no
dispute on the facts and thus entitled to summadgment. The Tribunal

therefore did not give any consideration to theiamot

85. For the foregoing reasons, the applicatiorejscted in its entirety.

S

U4

A

ﬁ‘«

Judge Vinod Boolell

Dated this 7™ day of June 2010

Entered in the Register on this 7" day of June 2010

’7‘25%;_?

Jean-Pelé Fomété, Registrar, UNDT, Nairobi
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