











may only wear the armband with the Red Cross emblem in occupied areas and military operational zones, and
only whilst they are on duty (Art. 20 Para. 2 and 3).

The medical and pastoral care personnel as well as the medical units and means of transport are to be rendered
recognisable in accordance with Art. 18 of Protocol I. Medical units and means of transport will be provided
with the distinctive emblem with the approval of the responsible agency in accordance with Para. 4. Art. 23 of
Protocol I describes the designation of medical ships and other medical watercraft.

To § 8 Para. 1:

This paragraph includes those prohibition standards and sanctions which are required for ensuring the fulfilment
of obligations from the Geneva Conventions and Additional Protocols with regard to the protection of the
emblem in the internal territory,

To § 8 Para. 1 lit. a:
The utilisation of the Red Cross emblem is governed in Art. 44 and 53 of the 1™ Geneva Convention.

With regard to the utilisation of the symbol of the Rea Cross (Red Cross emblem), which encompasses the
utilisation as a distinctive emblem as well as a symbol, the following is to be generally noted:

As a distinctive emblem

The Red Cross emblem may only be utilised in ac~ordance with the Geneva Conventions and Additional
Protocols, and only in the following cases:

A. In peace, in war or in the event of an armed conflict, to designate persons and things which are protected
through the 1* and 2™ Geneva Conventions as well as through Protocols I and II.

This particularly includes:
I. The following persons:
1. Members of the Austrian armed forces medical corps:

a) Persons who will be exclusively utilised for searching, rescue, transport or for care of wounded or sick people
or for prevention of diseases.

For example:

aa) Physicians

bb) Pharmacists

cc) Members of professional medical services
dd) Members of auxiliary medical services
ee) Medical motor vehicle drivers

b) Persons who will be exclusively utilised for the administration of Austrian armed forces medical institutions
and medical formations.

2. Members of the Austrian armed forces which have ¢ een specially trained in order to be utilised as auxiliary
nurses or auxiliary orderlies, for the duration of the utilisation as auxiliary nurses or auxiliary orderlies.

3. Members of the Austrian armed forces which will be exclusively utilised for the administration of medical
institutions and medical formations, even if they do not belong to the medical corps.

4. Chaplains

5. Members of the Austrian Red Cross or another recognised voluntary aid society as defined by Art. 26 of the
1* Geneva Convention, if they will be utilised in terms of the medical corps and come under the authority of
military laws.

II. The following things:
1. Austrian armed forces medical corps facilities, means of transport and material:
a) Stationary and mobile medical corps facilities:

aa) Medical institutions (buildings or other stationary facilities, such as hospitals of any kind and lazarettos
which are exclusively specified for rescue and care of wounded and sick persons)

bb) Medical formations (mobile medical corps facilities, such as field lazarets, ambulances, accident scenes and
other outdoor facilitics which exclusively serve purposes for rescue and care of wounded and sick persons).

b) Means of transport:

aa) Medical vehicles (vehicles of any kind which serve the transport of wounded and sick persons, medical
personnel and medical material)

bb) Medical aircraft (which serve the transport of wounded and sick persons as well as medical personnel and
medical material)




¢) Medical material (material utilised in the medical corps, such as lazaretto fixtures, medical instruments,
medicaments, dressing material, stretchers).

2. Facilities, means of transport and material of the kind descried in Item 1 lit. a, b and c, insofar as these things
serve the Austrian Red Cross or another recognised voluntary aid society as defined by Art. 26 of the 1* Geneva
Convention for fulfilment of medical service within the scope of the Austrian armed forces.

(Art. 19-21, 24-26 and 38-44 of the 1** Geneva Convention as well as Art. 22, 24,25, 27, 43 and 44 of the 2™
Geneva Convention.)

B. In war or in the event of another armed conflict with official consent, to designate persons and things which
are entitled to bear the Red Cross emblem as a distinctive emblem through the 4™ Geneva Convention.

This particularly includes:

1. In the military operational zones and in the occupied areas; physicians, pharmacists, members of professional
medical services, medical-technical services and auxiliary medical services as well as medical orderlies and
members of the administrative personnel who are exclusively active in civilian hospitals, insofar as they perform
an appropriate activity under point A Titem 1 for the duration of their service; those not exclusively involved in
such institutions during the performance of medical service.

2. Hospitals pursuant to § 1 of the Federal Hospital and Convalescent Home Act (KAKuG) from 18 September
1956, BGBL. No. 1/1957 in the respectively prevailing version, if they have been recognised as defined by the
provisions of Art. 18 of the 4™ Geneva Convention as civilian hospitals.

3. For the transport of wounded and sick civilians; means of transport utilised by invalids and women in childbed
(Art. 18, 20, 21 and 22 of the 4™ Geneva Convention).

C. In war or in the event of another armed conflict, in order to designate the medical zones and sites for wounded
and sick persons provided for in the 1* and 4™ Geneva Conventions (Art. 23 of the 1** Geneva Convention and
Art. 14 of the 4™ Geneva Convention).

As a symbol

The Red Cross emblem may be utilised in accordance with the Geneva Conventions in peace as well as in wars
by the Austrian Red Cross as well as by institutions authorised in accordance with § 5 Para. 1 which comply
with the principles of the International Red Cross Conferences and the Austrian laws (Art. 44 Para. 2 of the 1%
Geneva Convention).

Difference between distinctive emblem and symbol:

Through the distinctive emblem it will be pointed out to the adversary that the persons or things designated with
these emblems enjoy the special protection of the Geneva Conventions. However, the symbol does not guarantee
any protection according to the Geneva Conventions.

The distinctive emblem shall be large and conspicuous. In times of peace, the symbol can be arranged in any
optional size; however, in times of war it has to be smaller than the distinctive emblem and may neither be put
on armbands nor on roofs.

The International Red Cross organisations and their duly identified personnel are authorised at all times to utilise
the emblem of the Red Cross on a white background.

To § 8 Para. 1 lit. b:

As already mentioned in the Red Cross Protection Law of 1962, here it is stated that the utilisation of the
emblem of the Red Crescent on a red background [sic] as well as the Red Lion with a red sun on a white
background as well as the words “Red Crescent” and “Red Lion with Red Sun” is also prohibited. These
emblems and words enjoy the same protection according to the Geneva Conventions as the emblem of the Red
Cross as well as the words “Red Cross”.

To § 8 Para. 1lit. ¢

§ 8 Para. 1 lit. ¢ protects the “Red Crystal on a white background”, which was created with Protocol III. In turn,
the utilisation of the emblem “Red Crystal on a white background” as well as the words “Red Crystal” is
prohibited. The emblem of the Red Crystal enjoys the same protection under international law as the emblem of
the Red Cross, the Red Crescent or the Red Lion with Red Sun and is equivalent to these.

To § 8 Para. 1lit. d:

§ 8 prohibits not only the utilisation of the emblems of the Red Cross, Red Crescent, Red Lion with Red Sun and
Red Crystal on a white background, but also any imitation of these emblems. This prohibition of imitation
ensues from Art. 53 of the I* Geneva Convention. The commentary on Art. 53 of the 1% Geneva Convention by
the International Committec of the Red Cross notes the following:

"D. Imitations of emblem



A welcome innovation of the year 1929 was the prohibition of not only the utilisation of the emblem
without authorisation, but also any emblem or name which concerns an imitation of the emblem and
name of the Red Cross. This important provision was adopted as a matter of course in 1949.

Commercial enterprises, which could no longer utilise the emblem after 1906 without risking prosecution,
came up with emblems — this with an inventive talent which would have been worthwhile to better
employ elsewhere — of which one could not say that they were Red Cross emblems, but which gave the
impression that they were. This enabled them to advertise for their products with impunity, at least with
the prestige inherent in the emblem. The following were put forward as examples: a Red Cross with a
figure or another cross over it; a cross that has only red contours or red components; backgrounds in
various colours; a cross half-white, half-red on a background in which the two colours are arranged in an
inverted manner; a red star that looks like a red cross from afar. Such practices, detrimental to the emblem
and the organisation, had to be prevented.

It is the obligation of the authorities of every country to decide whether an emblem represents an
imitation. [FN 2: It is clear that any red cross, no matter with any form or any background whatsoever,
represents an imitation and should be prohibited.] This decision can sometimes be difficult. The criterion
shall be the danger of confusion between the utilised emblem and the Red Cross emblem amongst the
general public, since particularly this confusion shall be prevented by the regulation.

In order to assess the user’s responsibility it must be attempted to determine whether the user actually had
an intention to deccive the general public or to exploit the emblem’s prestige. In such a case the text shall
be interpreted as much as possible in favour of the Convention and the Red Cross. Why should someone
who has no bad intention select an emblem that resembles that of the Red Cross? There cannot be any
valid objections against the replacement through a completely different emblem."

(Extract from the 1™ Geneva Convention for the amelioration of the condition of the wounded and sick in
armed forces in the field; commentary, International Committee of the Red Cross, Geneva 1995, page 385
contd.; Austrian Red Cross translation)

To § 8 Para. 1 lit. e:

Amongst other things, the following come under the term ‘other emblems’ as defined by § 8 Para. 1 lit. e:

- Parliamentary flags as well as the emblem of the United Nations pursuant to Art. 30 of Protocol I

- Recognition signals pursuant to Annexe I Section III of Protocol I

- Signals and codes pursuant to Annexe I Section IV of Protocol I

- The emblem of civil defence pursuant to Art. 66 of Protocol I and pursuant to Annexe I Section V of Protocol I:

The international distinctive emblem of civil defence serves the protection of civil defence organisations, their
personnel, their buildings and their material or for protection of civilian protective structures. The civil defence
emblem consists of an equilateral blue triangle on an orange-coloured background. Annexe I Section V of
Protocol I includes regulations concerning the utilisation of civil defence emblems.

- Symbol for plants and facilities which contain hazardous powers pursuant to Annexe I Section VI of Protocol I,
as well as ;

- Distinctive emblem for any possible agreed medical and safety zones pursuant to Art. 6 of Annexe I of the 4™
Geneva Convention

The legislators have created a prohibition standard in & 37 Para. 3 Item 8 of the federal law concerning the
protection of monuments on account of their historic, artistic or other cultural importance (Monument
Preservation Act — DMSG), BGBI. No. 533/1923 as amended by BGBI. I No. 170/1999 for the improper
utilisation of — also in Art. 38 of Protocol I - recognised distinctive emblems for cultural property.

To § 8 Para. 2:

§ 8 Para. 2 adopts the prohibition of the utilisation of the coat of arms of the Swiss Confederation from the Red
Cross Protection Law of 1962, whereby the wording has been modernised and adapted to the existing legal
terminology. From the text of Art. 53 of the 1¥ Geneva Convention it ensues that each of the three types of
utilisation enumerated here is prohibited on its own, and the enumeration is not to be understood as cumulative
(compare Art. 53, 2™ Clausc of the 1¥ Geneva Convention: “|...] be it as a manufacturer’s mark or trademark or
as a component of such brands, it is at all times forbidden for a purpose contrary to commercial respectability or
under conditions which are suited to violate the Swiss national consciousness.”).

To § 8 Para. 3:

Pursuant to § 8 Para. 3, the words and emblems specified under Para. 1 may only be registered as a brand with
the approval of the Austrian Red Cross. This also applies if these words or emblems shall merely be a
component of a brand.

According to the previous Red Cross Protection law, the utilisation of the Red Cross emblem was forbidden, but
the registration as a brand was not expressly prohibited. As a result, it was thus possible to register the Red Cross
emblem or imitations thercof, insofar as it would not be subsequently utilised. Upon registration of a brand with



the Patent Office it will be primarily examined whether a similarity exists with already existing brands or
whether the brand is sufficiently distinctive. But there is no passage in the Trademark Protection Law [MSchG]
1970, BGBI. No. 260/1970 in the prevailing version, from which it ensues that in the course of trademark
registration it is to be examined by the Patent Office whether the brand violates simple federal laws such as the
Red Cross Protection Law.

The previously available possibility to register emblems despite contradiction with the Red Cross Protection Law
has above all frequently led to problems in practice. In the course of administrative criminal proceedings
according to the Red Cross Protection Law, it was often asserted by defendants that the utilisation of the emblem
must be lawful, since it has been indeed also been accepted as a brand by the Patent Office.

The requirement of Austrian Red Cross approval for registration has now been introduced in order to create an
appropriate control mechanism here. In the future, this control function will also play a particularly important
role with regard to attempted registration of imitations, since especially with brands which do not concern an
exact figure of one of the emblems, but imitations as defined by § 8 Para. 1 lit. d, different legal opinions could
emerge concerning the capability of being registered. For assessment whether an imitation could engender
confusion or mistakes or could unjustifiably refer to a connection with the Austrian Red Cross, the responsible
authority will usually consult the Austrian Red Cross in a practical manner. The Austrian Red Cross is
thoroughly suitable for the assessment of the capability of brands being registered in this connection, since it not
only looks back on decades of experience in dealing with trademark protection violations and with the
clarification of cases of doubt, but also because the Austrian Red Cross has access to all current international
developments in this ficld, and therefore, particularly in cases of doubt, can make an assessment in harmony with
these developments.

Brands which contradict Para. 1 and are already registered, are to be cancelled upon request. This will especially
concern brands which contradict Para. 1 and have already been registered before entry into force of this federal
law. Excepted from this is partially the emblem of Protocol I, see § 8 Para. lit. ¢ (“Red Crystal”), which is then
not cancelled if it has already been lawfully utilised before entry into force of this federal law. This exception
has been incorporated for reasons of legal certainty in order to avoid cancellation procedures with regard to an
emblem whose utilisation was not prohibited in Austria up until entry into force of this federal law. However, the
utilisation of “Red Crystal” as well as imitations thereof nevertheless remain punishable after entry into force of
this federal law according to § 8 Para. 1.

With regard to Red Cross, Red Crescent and Red Lion with Red Sun, an exception in the event of formerly
lawful utilisation is no longer necessary, particularly since the utilisation of these emblems has already been
prohibited in Austria since 1962.

To § 9 Para. 1 and 2:

The infringement of the provisions of § 8 constitutes an administrative violation. The improper utilisation of the
Red Cross emblem or another protected emblem — improper utilisation means against the provisions of the
Geneva Conventions, particularly Art. 44 and 53 of the 1* Geneva Convention — for instance through business
enterprises which advertise a well-known emblem and vould thereby like to enhance their reputation (“image
transfer” or utilise this as an “eye catcher” for advertisements or TV spots or through private individuals is to be
evaluated differently, however, and leads to differentiation in the range of punishment between simple utilisation
and utilisation on a large scale. The range of punishment for Para. 1 would be largely ineffective, particularly
with larger enterprises which spend sums of severa. ‘undred thousand Euros for corresponding advertising
campaigns.

The criterion of Para. 2, “becomes known to a broad public”, would be typically fulfilled with
- a poster campaign,

- a television or cinema spot,

- a utilisation in the Internet,

- a mass dissemination, for instance in paper form or per e-mail,

- a publication,

- an advertisement in a periodical publication,

- a utilisation on packaging or directly on a commodity

and similar campaigns in which the damage caused to the prestige of the emblem in the general public is much
greater than with simple utilisation.

To § 9 Para. 3:

Para. 1 obligates the authoritics to bring about the removél of an improperly utilised Red Cross emblem or other
protected emblem, and creates the possibility for forfeiture of objects designated as unlawful. The necessity of
such a provision ensues from the practical experience in administrative criminal proceedings on account of
improper utilisation of the distinctive emblem. Administrative penalties will be frequently paid, but at the same
time the penalised persons of firms persist in the unla'.7ul utilisation of the Red Cross emblem. This goes so far




that the objects designated as unlawful are still available on the market after conclusion of the administrative
procedure (e.g. T-shirts). The thoughts of protection of the Red Cross emblem can only be effectively taken into
consideration through a rapid removal and subsequent forfeiture of the objects designated as unlawful.

To § 9 Para. 4:

§ 9 Para. 4 is contextually replicated with regard to the publication of the decision pursuant to the Media Act,
BGBL. No. 314/1981 in the prevailing version. A publication of penal decisions on account of distinctive
emblem violation leads to raising awareness in the public concerning the protection of the Red Cross emblem,
and thus contributes towards minimisation of the number of improper utilisations and the administrative
expenditure associated with prosecution. The incurred image damage for the emblem can at least also be
partially redressed as a result.

To § 9 Para. 5:

Since the improper utilisation of the Red Cross emblem in times of peace for commercial purposes not only
undermines its importance as a symbol and distinctive emblem of the medical corps in times of war, but also the
Austrian Red Cross itscll as the legally recognised national Red Cross Society, the Austrian Red Cross has a
legal interest in the administrative procedure.

The frequent improper utilisations and the often difficult situation in this partial international field of law make
the perception of legal standing indispensable in the administrative procedure. The legal standing of the Austrian
Red Cross shall facilitate the work of the regional administrative authorities in this complex legal realm and
substantially contributes towards standardisation of the often divergent legal opinions in this realm. On the one
hand, the legal certainty shall be improved in this field, and on the other hand, the effective protection of the
emblem shall be ensurcd as a result.

To § 9 Para. 6:

Individuals who are subject to the Austrian military disciplinary law and abuse the name and emblem of the Red
Cross shall not be punished on account of an unlawful administrative act, but on account of a breach of an
administrative regulation or a duty offence commensurate with the provisions of the Federal Armed Forces
Disciplinary Act (HDG), BGBL. I No. 167/2002 in the prevailing version.

This different regulation between the individuals who are subject to Austrian military disciplinary law — these
are usually soldiers — and other individuals mainly has its reason in the fact that it would not be useful to provide
for a penal provision for the soldiers, which then does not seem feasible if a special topicality is in store for
them. The inducement, namely to abuse the emblem or the name of the Red Cross, may offer itself for soldiers
mainly in times of war. But cspecially in this case, a punishment of soldiers on account of an administrative
violation by way of civilian authorities would hardly £z possible in many cases. On the other hand, the Austrian
military disciplinary law, which is particularly coordinated with military conditions, offers the possibility to
appropriately punish soldiers at any time.

It would be conceivable that members of the Austrian Red Cross would be deployed for support of the Austrian
armed forces medical corps in the event of war or in a special case of conflict. But since these individuals would
only be in store for the protection provided for medical personnel in the Geneva Conventions insofar as they
provide their medical service in subordination under the command of military laws, such a subordination would
already be undertaken solely for this purpose in such a case. In order to also incorporate these individuals in the
scope of application of Para. 6, the provision according to Para. 6 has not only been geared to soldiers, but to all
individuals who come under the authority of the Austrian military disciplinary law.

To § 10:

The implementation of tracing scrvice through the Austrian Red Cross concerns a task stipulated by international
law, which ensues from the Geneva Conventions. The services of the tracing service are for those affected
individuals who make use of these services, free of charge, but are associated with a substantial administrative
expenditure for the Austrian Red Cross. This circumstance has already been partially taken into consideration
with the exemption of the tracing service from the postal charges through § 23 Postgesetz. The exemption from
all other fees and federal administrative charges supports the Austrian Red Cross even further in this connection
so that it can effectively help alfected individuals through its tracing service.

The Austrian Red Cross exemption from fees pursuant to § 2 Item 3 Law on Fees [GebG), BGB1. No.  267/1957
in the prevailing version remains unaffected.
To § 11:

§ 11 specifies the effective date of the law, with which the federal law from 27 June 1962 on the Protection of
the Emblem and the Name of the Red Cross (Red Cross Protection Law), BGBI. No. 196/1962, becomes
inoperative.

To § 12:

§ 12 contains the enforcement clause which takes into consideration the jurisdictional situation.






