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Chair, excellencies, ladies and gentleman.  This is a truly historic occasion.  I feel honoured and privileged to be here today and to make this presentation.

I have styled my intervention ‘ the UN Convention on the Rights of Persons with Disabilities as a global ‘engine of law reform’.   As you have heard from others, the war of ideas is now over.  The main challenge in the period ahead is to translate the ‘majestic generalities’ of the convention into practice.  

The problem of translating what ‘ought to be’ into what ‘can be’ is something that affects all treaties and threatens to invite cynicism of the possibility of seeking justice through law unless a way is found of making the language of the law a lived reality for people.  An exclusive reliance on an international monitoring – no matter how good - will not necessarily ensure that the norms of the convention gain traction where they matter most – in the domestic policy process.  Something else is needed to ensure an effective transmission belt of internationally agreed values into the domestic policy process.
The good news is that the framers of the CRPD were alive to this challenge

The framers innovated by adding Article 33 on national implementation and monitoring.  This Articles provides the transmission belt that alone can trigger real change.  It is genuinely novel.  It requires the existence or establishment of a domestic institutional architecture for change involving implementation, monitoring and consultation.  Animating this matrix will provide crucial to ensuring that the convention can come alive and meaningfully shape law reform agenda for years to come.  If this institutional architecture can be made to work then the convention could well become an engine that sustains law reform in a way that makes sense locally and in a manner consistent with the universal values of the convention.  If it cannot then the treaty will remain in the pure ether of international law – elegant but ineffective.

In assessing the significance of Article 33, it is wise to keep uppermost in mind that the convention was necessary primarily because of repeated failures to consider the just claims of persons with disabilities as – well - just claims.  There are, of course, other more formalistic answers as to why a new thematic convention was needed.  For example, persons with disabilities were absent on the face of existing international human rights instruments and this needed to be rectified from a formal point of view. 

However, it is submitted that this kind of textual and normative invisibility was secondary.  It reflected and rested on a deeper invisibility in the political process.  

Persons with disabilities were – and are - apt to spend most of their time simply surviving.  They typically encounter high opportunity costs to political participation.   And so the typical welfare response of maintaining rather than empowering persons with disabilities has been relatively immune from pressure to change.  Perhaps the key message of the convention is that persons with disabilities are no longer to be viewed as ‘objects’ to be managed but as human ‘subjects’ deserving equal respect and rights.
So what can we expect form the convention?   Can it supply for this democratic deficit especially at national level?
Expectations run high that the convention will become a ‘magic bullet.’   These expectations are natural given the long neglect and the euphoria of civil society at securing such a high level instrument.  Some may expect that the convention will in some way ‘coerce’ recalcitrant States to do what the otherwise would not do. This is unlikely as international law rarely has that effect and usually only where there is a court to make authoritative and binding pronouncements.  Even then, such a court would need time to build its institutional legitimacy.  

I believe it is important to look to its ‘persuasive’ value.  That is to say, some will expect that the convention’s values will become internalised and therefore ‘belong’ to the various States Parties.  Only then will change become self-sustaining.  If one may hazard a guess, this process of internalising the values of the convention is probably already true of a minority of States including some that have ratified, some that have signed and not yet ratified and even some that have neither signed nor ratified.

But perhaps the majority of States (even those that have signed) have yet to be truly ‘persuaded’ in the sense that they have yet to internalise its values and engage in their own spontaneous law reform programmes.  In other words, if the convention continues to be seen as an externality – with the added bureaucratic ‘cost’ of having to produce a periodic paper mountain – then we can expect to see marginal change.  

So the intriguing question becomes ‘how can we accelerate this process of internalising the values of the convention and how can we best configure the domestic institutional architecture for change involving implementation/monitoring convention to facilitate this’?  

Note, the question is not whether an external force – a treaty monitoring body – can ‘force’ change.  The question is how can international monitoring play a catalytic and complementary role in ensuring that domestic policy and political narratives adjust to the values of the convention and bring about local solutions acceptable to the universal norms of the convention.

Lawyers – including myself - are perhaps overly inclined to value legal instruments to the extent that they help them challenge unjust laws and policies.  They see law as a sword to be thrust in the name of justice.  That it is.  But I think it would be a mistake to assess the potential of the convention on this basis alone.  Its real potential lies in its capacity to transform the domestic political process that brings about those laws in the first place.  So the true test will be whether it can help reshape ‘normal’ politics to the point that a consideration of the just claims and the rights of persons will become a natural reflex rather than an after-thought – a question of justice rather than a question of welfare.  

If it can be used to leverage a new politics of disability – a new natural reflex of justice and rights and a new kind of partnership between Government and civil society – then we may be able to say that it is a success.  

The key to this – the key to ensuring that the convention can become an engine of law reform – lies in Article 33. 

First of all, Article 33.1  emphasises domestic implementation.  It is true that Article 4 contains robust and wide ranging obligations of the States Parties including an obligation to review existing laws for their compatibility with the convention.  But these remain abstract unless some entity is specifically charged to carry them forward.  Article 33.1. is unusual in that it actually specifies how the domestic implementation process is to move forward.  While affording a certain margin of appreciation that is to be expected in order to respect diversity with respect to modes of governance, it does specifically oblige States Parties to designate ‘one or more focal points’ within government for implementation.  

This is an obvious corrective to the tendency of all systems to place disability issues in a wide range of Government Department with no coordinating mechanism.  The predictable result has been vagueness, conflicts, and gaps in policy.  

It bears emphasising that the reference to ‘one or more’ focal points was intended to cover Federal States and not to detract from having a core focal point at the relevant level.  
Article 33.1 goes on to oblige States Parties to put in place a coordinating mechanisms which presumably has more to do with delivery rather than the conception of policy.

Ladies and gentlemen, This is genuinely novel.  Experience shows that such ‘joined up government’ works best when there is a sole ‘focal point’ at Ministerial level – with other relevant Ministries answerable.  Symbolically as well as practically it works best when the anchor Ministry is not a Health or Welfare Ministry but one more directly connected to justice and civil rights.  

There is of course a wide diversity of legal cultures around the word – each with a different approach to ratification.  However, it is at least implicit from the wide-ranging obligations in Article 4 and explicit in Article 33s’ emphasis on a coherent focal point for policy making, that some form of National Strategy be drawn up.  It very hard to take the obligation to remove inconsistent laws seriously unless a systematic review is done of existing laws.  And such a review should logically lead to a National Strategy setting out goals and timetables.  

Indeed, it is hard to see this taking shape unless statistical and other tools are refined in order to gain an accurate picture of the current status of persons with disabilities as well as plot a logical course for the future.  
It should not be forgotten that Article 4 requires all this to be done in active consultation with persons with disabilities.

So the first element of the domestic institutional architecture for change is a coherent ‘focal point’ for implementation within Government.  The second element is no less important. Article 33.2. goes on to specify another key element of the domestic institutional architecture for change.  It requires States Parties to ‘maintain, strengthen or establish’ a ‘framework’ which will include ‘one or more independent mechanisms as appropriate’ to ‘promote, protect and monitor implementation of the convention’.  It goes on to require the States Parties to take into account the ‘principles relating to the stats and functioning of national institution for protection and promotion of human rights’.  

Perhaps the most important of these principles has to do with the ‘independence’ of such bodies from Government. But its underlying purpose is clear – it is to provide a strong independent analogue to the implementation role of Government. 

So the spatial image at play is one of a coherent Governmental ‘focal point’ that innovates with policy on the basis of a clear understanding of the actual status of persons with disabilities and with a clear policy prescription, together with an independent mechanism to monitor compliance and also to invoke even more robust powers to ‘protect’ people through appropriate judicial and administrative mechanisms.  
The existence and functioning of such independent national institutions should not be seen as a side-constraint on Government.  The important point though is that such independent bodies are useful to Government in providing a reality check.  That way the national policy becomes sharper and stays relevant.  

National Human Rights Institutions were in fact quite active during the drafting of the convention. And now, in anticipation of their important roles under Article 33 they are beginning to help each other raise their capacity. 

The International Coordination Committee (ICC) of NHRIs is now actively assisting them to raise their capacity.  I am personally proud of the fact that the European Group of National Institutions choose disability to lodge their first ever amicus brief with the European Court of Human Rights earlier this year (DD v Lithuania).  I think its fair to say that one can expect more of these kinds of collective interventions in the future.  
Fittingly, the last section of Article 33 speaks directly to the need to engage with civil society as national institutions perform their tasks under the convention.  This is an analogue to Article 4.3. which requires such engagement on the part of Government.

In conclusion, I believe we should view the convention less as a means for coercing States and more as a powerful tool for enabling its revolutionary insights to percolate into the political process.   In that way it can cure for the absence of persons with disabilities at the top table in the past and hence transform the political process to the point that justice and rights for persons with disabilities is seen as the primary departure point and not an annoying distraction.  

The dynamics of this process will call for the emergence of new entrepreneurial skills on the part of civil society with respect to the multiple layers of actors at the international level and especially with respect to Governments and national institutions.  It calls on civil society groups to come forward not merely with considered judgments about what is wrong but also with even more considered blueprints for change.  

It calls for National Human Right Institutions to step up to their new responsibilities and begin seriously championing the rights of persons with disabilities.  In point of fact, there is no need for them to wait until ratification by their respective countries to do this.  Since the convention confirms general right n the context of disability rather than creates new rights and since the relevant general obligations already exist then I see no reason why National Human Rights Institutions should not already be engaged.

It calls for a clear national framework consisting of a coherent policy ‘focal point’ The convention should be the occasion of deep reflection on where a country is and where it needs to go.  And consultation in formulating such a plan with civil society is essential not merely because it is the right thing to do but also because it engenders a new form of disability politics – one that can sustain the momentum for change in partnership.

Most of al it calls for the constructive interaction of all three elements, a Government focal point, a reality checking mechanisms in the form of National Human Rights Institutions and a new opening to civil society groups.  In short it creates the openings for a new dynamic of disability politics – one that promises to get over the democratic deficits of the past.

Ladies and Gentlemen, we have had many fine sounding convention in the past.  Let me be so bold to suggest that the success of this convention will be determined by whether it can ignite a new dynamic of change at the national level.  Positive jurisprudence at the international level can inspire that process of change.  But unless it takes root nationally we will not see a sustained process of law reform emerge – one that can outlive the warm but necessarily brief afterglow of ratification.  The CRPD innovates by laying out what this institutional architecture of change should look like.  
As a legal realist and as someone eager to see change happen where it matters most, I urge you to resist the ‘temptation of elegance’ which is the view that the convention is somehow self-executing and a substitute for the hard work of domestic law reform.  Look to it instead as an element – a key element - that can and should enrich the process of domestic reform.   To paraphrase Eleanor Roosevelt, it is in this way that the convention can reach the small places where persons with disabilities live. 
Thank You.

