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The following background note focuses on the European policy and legal context in which current efforts to improve ICT accessibility are being made by the European Commission (EC).   It provides a very brief and hopefully realistic overview of how this policy agenda in being progressed by the EC with a view to improving and harmonizing ICT accessibility policy within and between Member States.  It is based on the experiences and views of the author and does not reflect the view of the EC, the Irish government, European or national standards bodies or any commercial parties working on their behalf.

This paper provides a very brief overview of EU level ICT accessibility policy development over the past 15 years with a view to providing some insight into the possible trajectory of future developments.  It will examine the process leading up currents commitments undertaken by the EC to propose a “European Accessibility Act” as well a new legislative proposal specific to web accessibility.   It will also examine the development of a new European ICT accessibility standard to underpin a European procurement toolkit.  Finally it will propose what lessons can be learnt by other regions based on European policy efforts to date.
Framing Europe’s ICT accessibility policy development in the first decade of the 21st century  
 ICT accessibility has been a policy item within the European Commission’s broader disability policy agenda since the mid-1990’s.  EU funded studies from this time on the state of assistive technology service provision and the accessibility of telecommunication services included a policy strand that served as a fora for discussion by multiple stakeholders on possible policy options for ICT accessibility.
  One area in particular, namely that of web accessibility, seemed from the outset to have a definite synergy with the EC’s boarder role and competency in supporting the smooth functioning of the Single Market between Member States. Web accessibility has received particular attention in policy efforts by the EC over the past 15 years.  

The first decade of the 21st century saw the publication of several Communications and the launch of several policy initiatives by the EC in the area of ICT accessibility.  The EC also funded many research and development projects in the field.
  

The EC’s 2005 Communication called “eAccessibility”
 was intended to provide, inter alia, further direction for Member States on implementing the eInclusion recommendations contained in the EC’s information society policy initiative from earlier in the same year.
  The  aim of the “eAccessibility” Communications was to “promote a consistent approach to eAccessibility initiatives in the Member States on a voluntary basis, as well as to foster industry self-regulation.” The Communication painted a bleak picture vis-a-vis the availability, quality and usage of accessible ICTs including Internet based services by persons with disabilities in EU Member States
. 
The Communication presented ICT accessibility as both an economic consideration and an equality issue.  It claimed that the fragmentation of ICT accessibility requirements used by different Member States due to the lack of harmonized standards hindered the proper functioning of the Single Market.  It also reiterated the duty of Member States to ensure the inclusion of persons with disabilities in the economic, social and political functioning of their countries through, inter alia being able to access and use ICTs.  This use of the economic and moral/social driver for ICT accessibility is a common theme in all Communications from the EC during this decade. 
The Communication proposed three approaches for Member States to strengthen, in a harmonized manner, ICT accessibility policy within their own countries.  These recommendations were to:

· incorporate accessibility requirements into public procurement (the power of the public purse), 
· explore the possibility of certification schemes to ensure ICT products and services conform to common standards or levels of accessibility, and finally

· make better use of existing legislation.  
The latter point refers to the manner in which the accessibility provisions contained in a number of EU Directives on, public procurement, equal treatment in employment, and telecommunications had been transposed into national law by Member States.
 In some cases Member States has not transposed the accessibility provisions and it was the view of the EC that in many cases where these had been transposed,  the resultant national regulation was weak or ineffective.  
In spite of funding a number of research projects and facilitating meetings between stakeholders including industry, governments and disabled persons organizations, no widely used certification scheme for accessibility was to come into existence in Europe.
 Strong opposition from industry to this approach has been a notable factor.
 
Public Procurement 

It has been in the area of public procurement that the EC has arguably made the most, albeit slow, progress.   In 2006 the EC evoked a mechanism by which it can send a mandate to the European Standardization Bodies (ESBs) to undertake a standardization activity.  The EC Mandate 376 tasks the ESBs (CEN, CENELEC and ETSI) to develop a European standard on accessibility for ICTs as well as a “procurement toolkit” to facilitate use of the requirements contained in the standard by anyone procuring any form of ICT.
   This approach is reflective of the US approach whereby the federal Government Section 508 regulations of 1998 under the Rehabilitation Act (1973) impel Federal agencies to procure only ICTs that are in conformance with the regulations.
  
Section 508 regulations have had a profound impact on the levels of accessibility of many mainstream ICTs due to the purchasing power of the US Federal government.  The total public procurement in Europe is about 16% of the gross domestic product.  Hence public procurement regulations have the potential to significantly impact on the products and services available in the market. 

Work on the Mandate 376 standard and toolkit is still underway and due for completion in late 2013.  It is expected that the new European ICT accessibility standard will be harmonized with the Section 508 regulations which are themselves currently being ‘refreshed’.
  
One notable difference between the European and US procurement toolkit is in the legal and regulatory contexts in they are implemented.   Under the competencies ascribed to the European Commission under the European treaties, the EC has no direct authority to impel any Member State to use the Mandate 376 standard or toolkit.
 In contrast nearly all federally funded agencies in the US must use the Section 508 procurement regualtions when buying any form of technology. However Mandate 376 can be viewed as an effort by the EC to set in place the policy “building blocks” necessary to support the practical implementation of any new European accessibility legislative proposals.  Current legislative proposal are described below.
Gathering evidence – benchmarking and the business case for ICT accessibility
The 2005 Communication also contained a commitment by the EC to carry out benchmarking in the area of ICT accessibility with a view to initiating the development of stronger policy options should the current situation not improve.  By the mid-2000’s it was already obvious that the situation within Member States vis-a-vis levels of ICT accessibility was poor and likely to remain so. For example,  dates and targets for the accessibility of public sector websites set in other ICT accessibility Communications passed without any real improvement.

A series of benchmarking studies from 2006 to 2011 provided data on the levels of ICT accessibility as well as information about the strength and breadth of related policies and laws within Member States
.  The situation was presented by one report as a “patchwork” of weak to strong policies applied inconsistently in different technology areas, with no country found to have a consistent set of polices across all areas.  For example, in Ireland it was found that clear targets had been set for levels of captioning and audio description for digital TV.  In contrast the web accessibility targets, monitoring and enforcement mechanisms were found to be weak.
 The report also highlighted many instances of good practices such as the so-called “Stanca Law” for egovernement in Italy.
 
These benchmarking reports also produced some evidence to suggest that the adoption of different national standards and guidelines by Member States was resulting in industry needing to develop different products for different countries with a resultant increase in cost to the buyer.   This helped validate the EC assertions in its Communications that the lack of harmonized standards was impacting on the smooth functioning of the Internal Market.
Research into the cost/benefits of making ICT goods and services accessible carried out within these and other studies during this time did not produce definitive evidence of a positive return on investment either for public sector bodies in making their website etc. accessible or for the ICT industry in including accessibility features in their product lines.  This is in spite of many claims to the contrary to be found in the academic literature and in a few well publicized case studies.
 As the EC undertook to bring forth new policy measures at the end of the decade, it would be necessary to undertake a number of more in-depth cost/benefit studies to provide a definitive evidence base for  the ICT accessibility business case.
The three approaches outlined above, public procurement, certification and increased use of existing EU level legislation, remained at the core of EC policy recommendations in the area of ICT accessibility for the remainder of the decade.  
Current legislative proposals for further policy development by the European EC
 The ratification, technically confirmation of the UN CRPD by the European Union in December 2010 provided a further impetus for the EC to explore new and stronger European level policy options.  It cannot be said that the confirmation of the Convention gave the EC any clearly explicit mandate to do so.  Presentations from EU officials on the rationale for exploring these policy options have tended to reference the EUs own treaties and charter of fundamental rights.
  It was perhaps the result of the cumulative impact of the building of the evidence case by the EC that the situation was  simply not going to improve without some EU-level intervention coupled with the increased awareness amongst Member States’ governments of ICT accessibility as a human rights issue, that the stage was set at the end of the decade for the EC to make two clear commitments to produce stronger policy in the area of ICT accessibility. 
In the European Disability Strategy 2010-2020 the EC outlined its intent to, “following further consultations with Member States and other stakeholder”, invoke its right to propose new legislation in the form of a “European Accessibility Act”.
 The EC has since commenced an economic impact assessment which is due to be completed in 2012.  It is therefore unlikely that any proposals for a European Accessibility Act will be published until early 2013 at the earliest.
The Accessibility act is being promoted by the EC as a business-friendly initiative.  This implies the EC intend to use the Internal Market (Art. 114.1 of the Treaty for the Functioning of the European Union) rather than equal rights (Art. 19.1 TFEU) as the primary rationale for this legislation.
  
The Digital Agenda for Europe 2010-2020 is the EC’s flagship initiative which has as its aim the further development of a “single digital market for Europe”.
  It cites the ICT accessibility obligations of the UN CRPD and sets an action for the EC to  “make proposals by 2011 that will make sure that public sector websites (and websites providing basic services to citizens) are fully accessible by 2015.”
  As a first step to developing this legislative proposal, the EC carried out an economic impact assessment.  No results from this study have yet been published.  A roadmap on web accessibility published by the EC sets out the 3 policy options open to the EC to explore, namely to:

· proceed with the status quo,

· adopt further recommendations – as per previous Communications and other initiatives,
· introduce a Directive, which Member states would be obliged to adopt and which would help ensure a uniformity to the approach and standards adopted by Member States in implementing a coherent level of web accessibility
· introduce a Council Regulation which would be a more binding, equal rights measure.
 
No official date has been set by the EC to publish the new legislative proposal. Given the ECs long lead-in time to formulating the draft proposal it is likely that this draft proposal will be emerge in mid-2012.   
Conclusions
Europe is at a critical juncture in the development of its accessibility policy framework.  The standards and laws being developed now will have long-term impacts on levels of accessibility for ICTs such as websites, digital TV, telecommunications and self-service terminals for all Europeans with disabilities.  While the UN CRPD has certainly helped to frame and raise the raise the profile of ICT accessibility as a human rights issue, the critical steps for the EC of establishing the evidence base, proposing new legislation and then its review and adoption by the European Parliament and the Council means there is still a long way to go.    Political will and support has certainly ebbed and waned around this issue.  The influence of a small number of  ICT accessibility champions within the EC cannot be underestimated.   Many details are yet to be worked out and it will still be some time before we see ICT accessibility legislation as a European level comparable to that which has long been in place in other part of the World.
Learnings for other countries and regions

· New policy development

· Establishing the business case for ICT accessibility in support of new legislation or policy is not a trivial task.  In spite of much reporting in the literature of positive cost benefits, little empirical research currently exists.  Care should be taken by policy makers not to overstate the business case and to conduct the necessary research for their country/region
· While ICT accessibility is usually associated with anti-discrimination and human rights laws and policies it can also be introduces as a measure to improve market activity
· Standards
· ICT is a global industry.  It is therefore essential where cited in law and policy that ICT accessibility are harmonized with those from other regions.  Attention should be paid to the international standards for the web (WCAG 2.0), ISO accessibility standards, technical regulations such as Section 508 and the upcoming European accessibility standard  harmonized accessibility standards are used 

· In spite of significant effort by the EC, no certification scheme for European exists today.  While certification schemes certainly have a place and value, it is important that they are based on commonly accepted standards and methodologies.

· Public procurement

· The use of public procurements as a means of social regulation has proven to be very effective in domains such as environmental protection and accessibility.  Governments can wield significant influence within a market by ensuring that all public procurement uses an agreed set of accessibility requirements.
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