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1. The need to understand what exactly is meant by access to justice for persons with disabilities

Access to justice encompasses a variety of meanings:
The right to a fair and public hearing, by an independent and competent court;
Legal access to national or international courts; 
The competence of courts to consider, examine or enforce cases (in contrast, for example, to blanket immunity that prevents examination); 
Availability of effective judicial remedies, reparations;
In order to affect change on the ground for persons with disabilities, it is not enough to cite the right of persons with disabilities to any of these. 

It is not even enough to cite the meaning which is closer to the one that the CRPD points at, familiar to us from addressing other marginalized groups, such as people living in poverty, people living in rural areas, women, which is – 

The ability in practice to bring cases before the courts, without being limited by economic and social factors, such as:

legal costs

lack of information on rights
lack of assistance in pursuing rights.
In order to affect change on the ground for persons with disabilities, we must pinpoint the specific barriers persons with disabilities face, and read the article with these barriers in mind. If we understand the intent of the article to mean only removing the barrier of high legal costs and lack of information, we will miss the chance to address and remove barriers that are specifically experienced by persons with disabilities in accessing justice. 
What are those barriers? What did the Article on Access to Justice intend to remedy?

Let us look at reality for people with disabilities in accessing justice. 
2. Barriers in accessing justice
Physical
No country is free even from the most straightforward barrier – the physical barrier. People with disabilities lifted by the hands to reach the court room, in violation their basic dignity. Lawyers barred from dignified participation – in the best case scenario the whole court is moved to a “downstairs” room to enable a lawyer on wheelchair to make the case, and in the worst case – and this happens – barred from arguing the case. 
We have an article in the CRPD that deals with just that: Accessibility. Article 9. Courthouses, the way to them, their insides, are typical facilities open to the public and must be accessible.

Communicational
Then there are communicational barriers. Deaf people who are not provided with sign language translation to partake in court proceedings. Jury members who are not provided with material in Braille to facilitate their participation. 

Article 9 and Article 21 on access to information require that information be provided in accessible format in a timely manner without additional cost, and that facilities offering services to the public provide interpretation. What more public a service than this. 

These are two aspects: physical accessibility, and the accessibility of communications, related to accessing the justice system.

What other barriers to people with disabilities face in accessing justice?
Let’s take a look for a moment at the larger picture.

The story of Sarah
Sarah, a young woman living in the Druze village of Ousafiya, was continually assaulted by a relative. She finally filed a complaint to the police. Sarah has an intellectual disability. In court, every time she was called to the witness stand, she remained silent. Only after the third futile time, the court realized that adjustments had to be made to the process to enable Sarah to speak. Formal place and attire were exchanged for informal ones: The court moved to the judges chambers, judges and attorneys disrobed of formal dress. No one was allowed into the room apart for the attorneys and witness, and Sarah gave testimony not directly in front of the defendant – who watched the proceedings through closed circuit television.

Only then did Sarah speak, and give excellent testimony as to what had transpired.

Then came cross-examination. The defendant’s attorney asked Sarah: ‘How many days are there in a week?’ Sarah’s perception of time is limited due to her disability. She answered: ‘Two’. ‘How many weeks in a month?’ continued the attorney. ‘Two.’ ‘How many months in a year?’ ‘Two’. ‘See?’ said the attorney to the judges. ‘The witness doesn’t know what she is talking about.’

In the verdict the judge quoted Sarah’s wrong answers at the beginning of the cross-examination, thereby deducing her unreliability as a witness, and acquitted the defendant.

This is not the end Sarah’s story, but let us stop here for a moment:

Sarah has difficulty assessing time. True, usually pinpointing an event in time and space is used as a measure of credibility of the story told. But where the disability affects that, is the solution to discredit Sarah from giving testimony? Or, is it not essential instead to examine the story from Sarah’s point of view? To understand what parts of the testimony are expressed in a non-precise way to our ears, perhaps, but do not point at non-credibility if we understand the testimony from Sarah’s point of view? 

Procedural barriers

How many cases can you think of, in your country, where a person with an intellectual disability testifies? In those rare cases, how often is their testimony not discredited? How about persons who use alternative forms of communication – do they get a fair chance at trial in your country? 

The use of formal language and legal terms and the complex formulation of questions do not meet the needs of persons with intellectual disabilities. The system is not adapted to enable communication for people who use alternative forms of communication. It is not adapted to investigate people with difficulties in time and space orientation, arising from their disability, or to properly assess their testimony. 

In addition to all these barriers, the confrontational circumstances, already intimidating to any person in the process, are doubly so for people with disabilities who may have to confront a defendant who is a family member or serves as a support person.

Consider the following vicious cycle: Persons with disabilities are exposed more than others to violence and abuse. In many cases they depend on the care and support of others; they may be physically or speech-wise limited in defending themselves; institutions and hospitals where still people with disabilities reside are closed frameworks where abuse can easily take place far from the public eye. 

Perpetrators of crime know that they have free reign. Who will believe a person who is diagnosed with hallucinations? Who will believe a person who does not have the vocabulary to describe what was done to them?

Think how that affects the possibility of indictment against offenders. Think how it affects the opportunity people with disabilities have to contest abuse, and how it affects the rate of crime against persons with disabilities – if there are no consequences for the perpetrators. Consider how this affects their capability to challenge guardianship or the opinions of their guardians; to exercise their legal capacity in civil matters. 
Persons with disabilities as suspects of crime are also exposed to injustice on account of the inaccessibility of the justice system. Over-representation of persons with disabilities in prisons and detention centers is a well-known phenomenon. Consider how inaccessibility of the justice system affects the fairness of the investigation and trial of a suspect with disability – how easily confession can be obtained if only enough authority is exercised, if no guarantees exist that the person understands the proceedings or is understood by others. 

CRPD Article 13 – Access to Justice
The Article itself

This is where Article 13, on Access to Justice, enters. 

States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.
The article’s words are signaling to us to look at process and procedures – the less familiar and less visible barriers to access to justice.

Neighboring articles support this focus on ensuring the process is accessible. In addressing persons with disabilities as victims of crime, special focus in put in Article 16 on ensuring that – 

instances of… violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted. 
Considering the very low rates of prosecution of crimes against persons with disabilities, for the reasons stated above, it is no wonder that it was necessary to devote an article to explaining how to prosecute such cases, how to remove barriers to prosecution.
Relevant to suspects with disabilities, Article 14 instructs us to – 

…ensure that if persons with disabilities are deprived of their liberty… they are, on an equal basis with others, entitled to guarantees… and shall be treated in compliance with the objectives and principles of this Convention, including by provision of reasonable accommodations.
And finally, Article 12 on Legal Capacity recognizes the right of persons to exercise the many forms of legal capacity –
to own or inherit property, to control their own financial affairs, and to have equal access to bank loans, mortgages and other forms of financial credit…
Accessing the justice system is an important component of exercising these types of legal capacity.

The intention behind the words
Here is what negotiating states had in mind in when drafting the article on Access to Justice:
The United States:

Access to justice encompasses access to facilities. 

However accessible communications is also of paramount importance. 

Access to justice also includes ensuring that police and other officials modify their policies and practices…

Israel:

The main barrier is lack of accommodations at the process level. 
Where persons with communication disabilities are victims of crime – 

- police do not know how to question them;

- courts do not know how to enable them to testify;

- evidence is not collected adequately.

The end result is that cases are closed, most offenders of persons with disabilities go free, and victims do not receive the protection of the justice system accorded to others. 
Chile:
Access to physical spaces and information are covered in other articles. 

- Judicial proceedings should be adjusted as needed;

- Training should be conducted for court officials and police personnel in interacting with persons with disabilities.
Kenya:

Support the IDC’s additional details regarding access to legal and other administrative proceedings in all law enforcement and judicial arenas, 

noting this as especially important for persons with mental disabilities. 

Solutions
I’d like to begin this section by stating that for a fact there are solutions. Not without challenges. After all, the legal process is governed by procedural rules, the other side also has rights, and criminal cases must be proven beyond reasonable doubt. Therefore, an act of balance has to be performed, and I’d like to stress that the examples which I’ll cite now are accompanied by a system of checks and balances on the procedural level that ensure the defendants’ rights as well. 
There are many steps that can be taken to ensure an equal opportunity to access the justice system. Such solutions are practiced in some countries. An illuminating example is provided by Israel’s law on “Accommodations to the investigative and testimonial processes for persons with intellectual or psychosocial disabilities.” Its novelty is that it approaches this issue methodologically, and supplies a list of accommodations that the police, the court and the system as a whole must put in place – some at the system’s level and others as appropriate for each individual. For a fact, persons with disabilities and high support needs in terms of communication are testifying in court. Most of the examples I will cite below are based on this law and the practice on the ground. 
What, then, are the solutions? 

Where would we look to change laws and policies, and what kind of changes would we make?

Abolish exclusionary laws


Identify laws that limit on the basis of disability the capacity to give testimony or otherwise partake in legal processes. These may take the form of rules that render persons with certain types of disabilities as incapable of being witnesses.

As we saw in Sarah’s example – that is essential, but not enough. Even when the way to court was clear – no physical barrier, no blocking law – Sarah would not have been able to testify at all, were it not for the decision to enable her to testify in an informal setting in the judge’s chambers, without formal garb. 
Legislate procedural accommodations

The complementary measure to abolishing rules that limit the capacity to give testimony is to equip persons with disabilities, lawyers, the police, the courts, and the system as a whole with a toolkit of various measures that will ensure that the individual with disability can communicate, understands what is being asked and is understood by others.
Examples of procedural and age-appropriate accommodations are:

· Enabling accompaniment during investigation or testimony by a chosen support person. 

Sometimes even just eye contact that the individual can have with her support person will give her the confidence to speak in intimidating circumstances.
· Utilization of alternative and augmentative communication, such as pictures and communication boards, to enable the person to fully communicate.
The limits in verbal language that some persons with disabilities experience can be overcome by enabling them to tell their story and answer questions through pictures and communication boards. These have to be applied with care, in order not to lead the witnesses. There are organizations such as ISAAC (International Society for Augmentative and Alternative Communications) and others, that are developing this field, and it is for a fact being applied. Where previously cases were simply closed because the person did not speak verbal language, they are now for the first time tried with these tools aiding in testimony.
· Investigations performed by those who have experience and expertise in communicating with persons with disabilities, instead of by a standard police investigator.
This is an accommodation at the system’s level.
· Utilization of experts to remove misinformation regarding the disability that may hinder courts from accepting the testimony, and assist in understanding the witness’ way of communication.
We will understand the importance of this accommodation in just a moment.
· Assistance in court in formulating questions so they are understood by the witness, and in the case of children – taking into account their evolving capacity.
An example from a real case – in order to understand how important this accommodation is: In answer to the question when the crime against her took place, the witness answered: at night, while it was clear from all the other evidence was that it was early morning. Upon the rephrasing of the question, it became clear that since the defendant was on the night shift in the institution where the witness was hospitalized, which ends at 7 in the morning, she was associating “night shift” with night; upon rephrasing of the question, she gave a clear description of the precise time of day. 
· The possibility of testifying without official attire, or in camera (in private) through video links or in the judge’s chambers, without detracting from the weight and validity of the testimony.
You will remember from Sarah’s story how even such a simple act can give a chance to testify.
· Sufficient time for giving testimony and appropriate breaks during proceedings

· Provision of information about the proceedings in plain language and child-friendly formats

· Establishing court procedures to enable a process for requesting accommodations.
· Training for judges, prosecutors, public defense, rape crisis centers, and of course persons with disabilities and families and support people
End story Sarah’s story
Remember, at the end of the first trial, the defendant in Sarah’s case was acquitted. However, on appeal, the case was retried, this time, with the aid of another important witness. A person who understood Sarah’s disability and could give the judges tools with which to discern which parts of Sarah’s testimony had to be assessed differently – from Sarah’s point of view – and not as signs of unreliability. The witness explained the impact that the Sarah’s disability has on her understanding of time and temporality. The judges were able to distinguish between those parts, and other parts of her testimony, as to the actual act that was done to her, that remained intact. The defendant was convicted. 
Thank you.
