
New Zealand Submission to the 2nd Conference of States Parties to the Convention on the Rights of Persons with Disabilities 
	legal measures for the ratification and implementation of the Convention on the Rights of Persons with Disabilities


Introduction

1 The Government of New Zealand is committed to promoting the rights and full participation of persons with disabilities in society on an equal basis with others. 
2 Over the past 30 years, new and revised legislation has incorporated the rights of people with disabilities. This legislation has confirmed access by people with disabilities to the same entitlements and services for all citizens and, where needed, has provided for additional supports to help them have opportunities to participate in society on an equal basis with others.
3 Significantly, rather than one overarching law, our approach is to include the interests of people with disabilities within all legislative responses - health, education, social assistance, transport and housing. This approach underlines the responsibility of society to design systems and services that are accessible to all people, including people with disabilities. 
4 However, protection is required for occasions where society fails in this responsibility. In New Zealand, this is provided by the Human Rights Act 1993, a key piece of legislation that protects the rights of people with disabilities, along with all New Zealanders, and guards against discrimination on the grounds of disability.

5 New Zealand’s commitment to people with disabilities was recognised in May 2008, when the New Zealand Governor-General received the Franklin Delano Roosevelt International Disability Award 2007 for New Zealand’s overall progress in achieving the rights of people with disabilities.
6 Additionally, our active participation in negotiations at the United Nations on the Convention on the Rights of Persons with Disabilities has been noted. New Zealand ratified the Convention on the Rights of Persons with Disabilities on 25 September 2008. 
7 The Convention is helping to reinvigorate action domestically on disability issues. In particular, we are focusing on ways to involve people with disabilities in decision making by government agencies, and building better data on people with disabilities’ life outcomes. 

Leadership, co-ordination and accountability in Government

8 Since 1999, there has been a dedicated ministerial portfolio of disability issues. This Minister has an advocacy role with other Ministers and takes a whole-of-government view on matters relating to people with disabilities. 

9 The Minister for Disability Issues is currently Hon Tariana Turia and the Associate Minister for Disability Issues is Hon Pansy Wong.

10 In February 2009, the Government established the Ministerial Committee on Disability Issues to provide high-level leadership, promote more coherent direction for disability issues across government, and improve decision-making and accountability. Its ministerial membership reflects this whole-of-government role by including portfolios of the Deputy Prime Minister, Finance, Transport, Justice, Social Development, State Services, Health, and Education. The Minister for Disability Issues chairs the Ministerial Committee.
11 The Ministerial Committee
 meets every two months.

Focal point in government on disability issues
12 In July 2002, the Office for Disability Issues
 was established to promote and monitor implementation of the New Zealand Disability Strategy, support the Minister for Disability Issues, and lead strategic policy development across government. It provides a dedicated focal point in government on disability issues.

13 The Office for Disability Issues works with all government departments and agencies to ensure their policies and programmes include persons with disabilities as part of their client group and in their ordinary business. 

14 Government agencies’ Strategy implementation plans are published on the Office for Disability Issues website. The Office for Disability Issues uses these reports to contribute to the Minister’s annual progress report to Parliament. 
15 The Office for Disability Issues also provides secretariat support to the Ministerial Committee on Disability Issues.
A legislative mandate for action on disability - New Zealand Disability Strategy

16 The New Zealand Public Health and Disability Act 2000 requires the Government to have a strategy to guide government policy and services impacting on people with disabilities so that they can participate in society. The Act also requires the Minister for Disability Issues to report to Parliament annually on progress with implementing the strategy.

17 In April 2001, the government released the New Zealand Disability Strategy to meet this obligation, after extensive consultation by the Ministry of Health with persons with disabilities and their families, and disability sector organisations. 
18 It provides an overall direction for government policy and services impacting on people with disabilities. Its vision calls for people with disabilities to live in a society in which they feel highly valued and can fully participate. To achieve this, it sought improvements in attitudes towards people with disabilities, a removal of environmental barriers experienced by people with disabilities (such as making transport, housing and workplaces accessible), and creating a disability supports system that is focused on the individual.  
19 There are fifteen objectives in the New Zealand Disability Strategy that cover all ages and stages of life.  These objectives can be organised into five groups: 

· promoting citizenship: how agencies can work to foster society’s ability to include persons with disabilities 
· building government capacity: how agencies are developing the necessary knowledge, skills and systems to address disability issues and to be responsive to persons with disabilities 
· improving disability supports: how agencies are ensuring that services improve outcomes for persons with disabilities , allowing them to make ordinary choices and have ordinary responsibilities in their lives
· promoting participation in all areas of life: how agencies are identifying and maximising opportunities for persons with disabilities across different areas of community life
· addressing diversity of need: how agencies are working to reflect the diversity that exists among persons with disabilities and their families and carers.
20 These outcomes areas of the New Zealand Disability Strategy are complemented by the more practical detail of the Convention.
Progress and challenges with implementing the New Zealand Disability Strategy
21 Formalising the New Zealand Disability Strategy in legislation makes it a more compelling and useful tool. Government agencies are required to report against their progress with implementation annually. This reporting requirement increases the visibility of New Zealand Disability Strategy activity and enables the disability community to challenge government on the progress made against the its objectives. Progress reports are made publicly available.
Review of New Zealand Disability Strategy implementation

22 In August 2008, a review
 of the implementation of the New Zealand Disability Strategy (for the period 2001 to 2007) reaffirmed its relevance to persons with disabilities. They felt that implementation over the six years had resulted in positive changes, including:

· greater empowerment

· improved communications and accessibility

· wide recognition of their value and contribution to society

· greater inclusion in central government decision making.

23 There have been significant levels of government implementation activity, including:

· a lot of work to understand disability 

· considerable consultation with persons with disabilities
· increased accessibility to government information and services

· provision of more funding for services and support accessed by persons with disabilities 
· legislative changes to remove barriers to participation and to reduce discrimination.

24 However, people with disabilities and families considered that progress was occurring too slow. Four challenges to implementation were noted as being:

· society’s attitudes to persons with disabilities 

· absence of a national implementation plan and linked funding

· size and status of the Office of Disability Issues

· embedding in government agencies knowledge about disability issues and responsiveness to persons with disabilities.

25 Despite the significant progress achieved through the New Zealand Disability Strategy, persons with disabilities continue to experience many barriers which prevent their full participation in society. It remains a high priority for the government to identify and remove these barriers. New Zealand’s Convention ratification process re-focused action domestically on enabling persons with disabilities to participate in and contribute to all aspects of society, and at all life stages, on an equal basis with others.
Parliament inquiry into services for people with disabilities
26 In 2007, the New Zealand Parliament’s Social Services Select Committee decided to hold an inquiry into the quality of care and services provision for people with disabilities. This was in response to frustration expressed by people with disabilities and their families at the slow rate of improvements with the disability supports system, and in particular reports of inadequate and substandard residential care services. 

27 In 2008, the Select Committee reported that while the overall direction in the New Zealand Disability Strategy is sound, people with disabilities said that the disability support system was difficult to understand and use, and is fragmented (such as there being different access and assessment agencies, multiple government agencies involved in providing disability supports, different contracting and funding arrangements). There needs to be better coordination of services, better accountability and leadership, and improved monitoring and auditing of disability service providers.   

28 The Select Committee recommended that the Government appoint an appropriately funded lead agency with responsibility for disability issues, accountability for the disability sector, and a role monitoring the sector. It was proposed that the Government needed to improve co-ordination between the government agencies that fund disability support and reduce people’s experience of fragmentation.

29 In February 2009, the Government responded to the Select Committee Inquiry. The Government agreed with the Select Committee's conclusions about fragmentation of services and welcomed its recommendations. While acknowledging that improvements can be made to the leadership of, and accountability structures for, disability supports, the Government did not agree to create any new agency or propose significant structural changes in existing government agencies. This was because such structural changes will involve high costs, distract officials from work on improving disability supports, and any benefits may take many years to show up. 
30 The Ministerial Committee on Disability Issues was established to provide greater co-ordination across government agencies on matters relating to people with disabilities. It was tasked with prioritising a work programme in response to the Select Committee report. 
Measures to implement the Convention on the Rights of Persons with Disabilities
31 New Zealand ratified the Convention on the Rights of Persons with Disabilities in September 2008. In carrying out the steps necessary to ratify the Convention, New Zealand assessed whether its domestic laws were consistent with the Convention’s obligations. Therefore, in the New Zealand context the legal measures for ratification and for effective implementation of the Convention are the same. 

32 Significantly, rather than one overarching law, the New Zealand approach is to include the interests of persons with disabilities within all legislative responses – for example, health, education, social assistance, transport and housing. This approach underlines the responsibility of society to design systems and services that are accessible to all people, including persons with disabilities, such that they can enjoy their rights. However, specialised measures are required for occasions where society fails in this responsibility. This may mean providing additional support services or tailored delivery mechanisms.

33 When preparing for ratification of the Convention, our review of legislation determined that New Zealand was generally consistent with the Convention. However, some existing legislation was identified as needing relatively minor amendment before ratification proceeded. These legislative amendments were contained in the Disability (United Nations Convention on the Rights of Persons with Disabilities) Bill (Disability Bill), which was passed by the New Zealand Parliament in September 2008. 
34 Appendix 1 has more detail on the Disability Bill amendments.

Non-Discrimination

35 The Convention requires States to ensure the full realisation of all human rights and fundamental freedoms for all persons with disabilities, on an equal basis with others, without discrimination of any kind on the basis of disability. This was already a feature of New Zealand law, which prohibits discrimination on the basis of disability
 (Human Rights Act 1993 and the New Zealand Bill of Rights Act 1990). 
36 The Human Rights Act is primarily an anti-discrimination statute applying to both the public and private sectors. Under the New Zealand Bill of Rights Act 1990, legislation is to be interpreted where possible in a non-discriminatory manner. Any persons believing that they have experienced discrimination on a ground prohibited under the Human Rights Act 1993 (such as disability) can submit a complaint to the Human Rights Review Tribunal.
Reasonable accommodation
37 Discrimination is defined in article 2 of the Convention as “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms.” Also, the Convention’s definition of discrimination states that denial of reasonable accommodation for people with disabilities amounts to discrimination on the basis of disability. 

38 The Human Rights Act 1993 already had a requirement to provide reasonable accommodation. Part 1 of the Human Rights Act includes a requirement to provide reasonable accommodation in relation to the full range of public sector actions.  Part 2 of the Human Rights Act has an explicit requirement for reasonable accommodation that covers the private sector in nine specified areas of activity (such as the provision of goods and services, employment and transport). However, not all of these specified areas expressly incorporated the concept of reasonable accommodation. 

39 Therefore, the Disability Bill proposed amendments to the Human Rights Act to clarify the duties and obligations of private parties to provide reasonable accommodation to people with disabilities in certain specified areas. It was considered that the amendments highlighted obligations already imposed on private parties, but which were not explicitly stated. To the extent additional costs are incurred, such costs will be related to achieving compliance with already-existing obligations.

40 Further, only reasonable accommodations are required. Reasonableness will depend on the nature of the accommodation requested and the circumstances
. What is a reasonable accommodation for a large business will not necessarily be reasonable for a small business. 

41 If there are costs, these will not pose an undue burden on those responsible for carrying out the accommodation. This is because reasonable accommodation, by definition, does not impose costs on the person or organisation making the accommodation which are unreasonable for them to meet.

42 Reasonable accommodation is also explicitly referred in the Employment Relations Act 2000 (section 106 (f)) by way of the Human Rights Act. Employers are prohibited from discriminating on the basis of disability where an employee requires special services or facilities to satisfactorily perform their job and it is reasonable to expect the employer to provide those services or facilities.
Key challenge
43 While reasonable accommodation has featured in New Zealand legislation for some years, there is little understanding of how it should be applied. The Ministry of Justice plans to develop a resource to promote awareness of the requirement of reasonable accommodation in the private and public sectors.
Equal recognition before the law and legal capacity (Article 12)
44 The Disability Bill removed outdated and discriminatory provisions in legislation that automatically disqualified a person from certain public or fiduciary offices on the grounds of being mentally disordered or subject to a compulsory treatment order under specific mental health legislation (the Mental Health (Compulsory Assessment and Treatment) Act 1992). 
45 These legislative amendments ensured there will now be individual assessment of a person’s capacity to perform a role or function. This recognises that automatic disqualification for mental disorder discriminates unfairly against persons with disabilities by using a person’s status as being, or having been, “mentally disordered” as a proxy or test for their capacity or capability, rather than assessing their actual capacity or capability to carry out a specific role. 
46 The result of the amendments is that boards or agencies will rely on existing mechanisms to regulate the non-performance of persons with disabilities carrying out a role, in the same way as for all other people. 
Key challenge

47 While the New Zealand justice system does not have any legislative barriers to people with disabilities, there is an ongoing challenge in ensuring awareness of the workforce and that adequate supports are available. 
48 For example, while the New Zealand Sign Language 2006 established the right for deaf people to use New Zealand Sign Language in legal proceedings, and the Ministry of Justice has a court standard for New Zealand Sign Language interpreters, there are few interpreters that have the sufficient experience and skill to work in the courts.
Decision-making (article 12)
49 Supported decision making is not currently formalised in New Zealand in legislation as is the case for substituted decision making. 

50 We view supported decision making as where the disabled person is always in charge and responsible for making decisions about their life. While decisions may be communicated or facilitated by a support person, the support person does not speak on behalf of, or make decisions for, the disabled person. In every case, the disabled person makes decisions about their lives, even if the disabled person needs lots of support to do this. 

51 In contrast, substituted decision making is where someone else makes decisions on behalf of the disabled person, and it is that other person who is responsible for the decision and any consequences. There can be degrees of substituted decision making. Depending on the situation, the substitute may make minor or major decisions about a disabled person’s life. 

52 In some cases, such as intermittent experience of mental illness, a person may nominate another person to act on their behalf when they are not fully capable of making decisions for themselves. However, when in practice, this is a form of substituted decision making. 

53 Both supported decision making and substituted decision making may require lots of support, or it may not.  The difference is in who makes and owns the decisions. In supported decision making, it is always the disabled person.

54 The Protection of Personal and Property Rights Act 1988 provides for a system of substituted decision-making for people who the Family Court determines are not capable of making or communicating such decisions. The degree of substitution is made so that it is the least restrictive on a person’s independence, is proportional to the situation, and is reviewable by the Family Court after a set period of time.

55 Significantly, the Act establishes the presumption of competence. This means all people are assumed to be fully capable of making decisions about their personal welfare and property unless proven otherwise
. 

56 The application of the Family Court and the limits on when substituted decision making can apply mean that a person can not be arbitrarily denied the right to make decisions about their life.

 Key challenge

57 While safeguards exist around substituted decision making, more work is needed to promote understanding and awareness of supported decision making, so that over time this approach is used wherever possible in the first instance and for as long as possible.
Accessibility (Article 9)

58 New Zealand practice is consistent with the Convention’s requirement in Article 9. The Building Act 2004 integrates a disability perspective in all levels of the building regulation framework, operational policy development and implementation, and decision-making by regulators. The Act promotes health and physical independence for users of buildings. In effect, it requires all new and refurbished buildings to which the public can enter (whether for free or by charge) to be made accessible to persons with disabilities.
59 The Building Act also refers to New Zealand Standard 4121: Design for Access and Mobility – Buildings and Associated Facilities, which provides detailed information to implement the Building Act and Building Code with respect to access for people with disabilities. This Standard sets out requirements for the design of buildings, facilities within buildings, driveways, car passages and any associated landscaping and access ways.
60 Where disputes between owners and building certifiers on reasonable and adequate access and facilities for persons with disabilities have to be determined, consultation with the Office for Disability Issues (required under the Building Act) has ensured a disability perspective is integrated into decisions at all levels. This input is particularly effective. An access advisory panel to the Department of Building and Housing of experts from the disability sector and professionals promoting accessible solutions advise on disability issues in the whole regulatory process.
61 The New Zealand Sign Language Act 2006 recognises New Zealand Sign Language as an official language of New Zealand, and the right for persons who are deaf to use it in legal proceedings. The Act provides principles to guide government agencies in relation to access for deaf people and on matters regarding New Zealand Sign Language. 
62 In April 2009 the Office for Disability Issues published an online resource called “Effective communication with deaf people: A guide to working with New Zealand Sign Language interpreters”
 to help government agencies become more inclusive of deaf people. 
63 All government agencies are required to follow the Government Web Standards 2.0, which include making websites accessible to people with disabilities
. 
64 The Office for Disability Issues has made the Convention available in different languages and formats in an effort to make it more accessible to people with disabilities. In addition to the official English version, the Convention can been accessed as audio files, Braille, and New Zealand Sign Language video files. We also link to the UK Office for Disability Issues’ Easy Read version.

National implementation and monitoring (Article 33)

65 New Zealand already has most of the elements of the framework proposed in the Convention’s article 33 (national implementation and monitoring), spread over diverse agencies that deal with human rights and disabled persons rights specifically. 
66 Complaint mechanisms exist for disability support services (Office of the Health and Disability Commissioner), government services generally (Office of the Ombudsmen), and discrimination on the basis of disability (Human Rights Review Tribunal). 
67 The New Zealand Human Rights Commission (national human rights institutions) already has a mandate to promote and educate on human rights in New Zealand. It has an active interest in the Convention and the rights of persons with disabilities. 

68 The Office for Disability Issues will serve as the government focal point suggested in article 33.The Office for Disability Issues works with government agencies at the start of the reporting year to identify actions and achievements they will complete to progress the New Zealand Disability Strategy. The documentation of targets reduces the risk of individual departments taking no action. 
69 New Zealand has not yet finalised its position on the composition and working of the framework, but the Office for Disability Issues is currently considering various options. 

70 In developing the framework, the Office for Disability Issues will consult with key independent government agencies such as the Human Rights Commission and the Office of the Ombudsmen, other relevant government agencies and disability sector organisations (and in particular persons with disabilities ’s organisations). The New Zealand framework will build on measures already working to monitor and promote implementation of the New Zealand Disability Strategy. 

71 There is also a commitment by government to continue the spirit of partnership with persons with disabilities and their organisations in the development and implementation of the framework. This was demonstrated by New Zealand during its participation in negotiations on the Convention, and the government is determined that this practice will be ongoing and reflected in measures to implement the Convention domestically.

72 Maintaining the momentum for effective and meaningful implementation of the Convention requires the involvement of persons with disabilities and civil society. In New Zealand, community and voluntary organisations have a long and valued heritage of helping to address the needs of persons with disabilities. The Government is committed to supporting the sector to continue this vital role. The Statement of Government Intentions for an Improved Relationship between Government and the Community and Voluntary Sector sets out the agreed principles government will follow when engaging with the sector. This includes community and voluntary organisations in the disability sector. An Office for the Community and Voluntary Sector was established in 2003 to help implement and monitor these commitments.

Statistics and Data collection (Article 31)
73 New Zealand recognises that collecting accurate statistics and data on disabilities is crucial to understanding the needs of persons with disabilities in the country. Since 1996, New Zealand has undertaken a post-census disability survey every five years on the prevalence, nature, duration and cause of disability. Statistics are collected for children (0 to 14 years) and adults living in households, and for adults living in residential facilities.

74 For persons with disabilities living in households, further information was collected on services and assistance received or needed, special equipment used or needed and barriers encountered in everyday life in the areas of employment (for adults 15 years and over), education, transport and accommodation. For people with disabilities living in residential facilities, information was collected on assistance received and use of equipment.
75 Information from the disability surveys are made publicly available. This forms the best set of data on people with disabilities in New Zealand. In 2009, the Office for Disability Issues and Statistics New Zealand released publications in six areas providing more detailed information from the disability survey
.
76 The disability survey will be repeated in 2011. However, the survey will be revised to help produce more useful data relating to people with disabilities’ wider life outcomes rather than just their health or support needs.
Education (Article 24)

77 Students with disabilities are afforded the same right to attend a mainstream state school as any other child. The Education Act 1989 ensures people with special educational needs (whether because of disability or otherwise) have equal rights to enrol and receive education at state schools. It provides for additional educational supports and funding for children with disabilities. The inclusion of children with disabilities in mainstream schools has had the added benefit of increasing the awareness and acceptance of disability amongst other children.

78 The Ministry of Education funds specific services to help these students reach their full learning potential and participate along with other students. Additionally, for the small number of children for whom a mainstream state school is not appropriate, special units, classrooms and schools are available, depending on need. These may offer a modified curriculum and learning goals. However, these are still part of the general education system.

79 Until recently, the education of children with disabilities was the responsibility of a separate government agency – the Special Education Service. In acknowledging that the Ministry of Education should be responsible for the education of all New Zealand children, the government merged the Special Education Service with the Ministry in 2002. 

Awareness raising (Article 8) 

80 Like Minds, Like Mine is a public health funded social advertising campaign that has run since 1997. The mass media campaign aims to reduce the stigma and discrimination faced by people with experience of mental illness. Quantitative and qualitative research point to increased levels of awareness amongst the public and attitudinal improvement. People with experience of mental illness also report improvement in attitudes and practices from some of the key organisations targeted by the campaign’s education and training work.

Living independently in the community (Article 9 and 19) 

81 The Convention expands the need for States to recognise the right of persons with disabilities to live in the community, with choices equal to others, and to take effective and appropriate measures to facilitate this happening. Such measures include enabling people with disabilities to: choose their place of residence and choose who they live with; access a range of in-home and community support; and access community services and facilities available to the general population. The New Zealand Disability Strategy is consistent with this obligation (specifically, objective 8: Support quality living in the community for people with disabilities, and objective 7: Create long-term support systems centred on the individual). 
Adequate standard of living and social protection (Article 28)

82 The Social Security Act 1964 provides financial benefits and support to enable people to participate in their communities and the labour market. Invalids and Sickness Benefits have been available since 1938 under social security legislation.

Financial support as a result of accident (Articles 26 and 28)

83 The Injury Prevention, Rehabilitation, and Compensation Act 2001 provides for a no fault compensation and lifelong support system to all New Zealanders who are incapacitated or disabled as a result of accidents. The scheme covers health, rehabilitation, financial, physical and other services. This system was first established in 1972.
International Cooperation (Article 32)

84 The New Zealand Agency for International Development (NZAID) is responsible for managing New Zealand’s official development assistance overseas. NZAID is committed to ensuring that its international development programmes are inclusive of and accessible to persons with disabilities as required by Art 32(1)(a). NZAID is required to mainstream human rights (including disability) throughout its operations. Accordingly, disability perspectives are incorporated (to varying degrees based on appropriateness) within NZAID’s strategy and policy frameworks, programmes and organisational culture/processes. 
85 NZAID policies take specific note of the impact on people with disabilities. Specific examples of disability considerations include:
· Human Rights Policy - notes three primary aspects for mainstreaming: in strategy and policy, programmes, and organisational culture and processes; 
· Health Policy - which supports a ‘twin-track’ approach through mainstreaming across all activity and specific initiatives to enhance the empowerment of persons with disabilities; 
· Education Policy - which recognises education as a human right and notes that bilateral programmes should include a particular emphasis on ‘disability inclusive measures’; and 

· Specific programme strategies, such as the Papua New Guinea Strategy (2008 – 2018), are guided by a tool (‘NZAID Guideline for Developing a Programme Strategy’), which requires an analysis and integration of human rights considerations (which would include disability).  
86 NZAID's efforts in promoting disability rights centre on the Pacific, where it is involved in supporting and strengthening governments and NGOs to deal with the barriers that prevent persons with disabilities participating fully in their society. Through support to the Pacific Islands' Forum Secretariat and the Pacific Disability Forum it works to support the development of national disability strategies and the development of specific disabled persons organisations .It has specifically supported the Disabled Persons Association to develop the Disability  Policy in Vanuatu, the only Pacific Island country to have ratified the Convention. Support to disabled persons organisations through the Pacific Disability Forum also strengthens the capacity of these organisations to be involved and participate fully in the monitoring process under Art 33.
Women with disabilities (Article 6)

87 The Ministry of Women’s Affairs works alongside the Office for Disability Issues to promote the inclusion of issues for women with disabilities in the Disability Strategy. Objective 14 of the Disability Strategy seeks to promote the participation of women with a disability in order to improve their quality of life. Objective 15 focuses on valuing families, whänau and people providing ongoing support to persons with disabilities. The Ministry of Women’s Affairs also consulted with a focus group of disabled women to ensure that their views were taken into account in the New Zealand government’s and to ensure specific reference to women with disabilities. The additional barriers faced by women with disabilities are also recognised in the government’s Employment Strategy which targets improvements in employment, earnings and the quality of employment for a number of groups, including women and young persons with disabilities. The Ministries of Women’s Affairs and Justice are also cooperating to improve data collection on the victimisation of women with impairments.
Children and youth (Article 7)

88 Children and youth with disabilities face additional barriers to their full and meaningful participation in society. Objective 13 of the Disability Strategy is to “enable disabled children and youth to lead full and active lives, reflecting the view that children with disabilities achieve better outcomes when they attend mainstream schools and are integrated with their non-disabled peers. To this extent, the Ministry of Education works to increase the proportion of children with disabilities participating in mainstream classes (see above section on Education). 
89 New Zealand is also committed to ensuring that children with disabilities have the right to express their views freely on all matters affecting them and to be given due weight according to their age and maturity (as required under Art 7(3)). The Ministry of Youth Development includes disabled youth on its youth advisory network and in its consultations and Youth Parliaments have included youth with disabilities.
Complaints mechanisms

90 The New Zealand system provides an avenue for the voice of people with disabilities to be heard. A range of Crown entities, legal tribunals and appeal authorities, which are independent of Government Ministers, monitor and report on government progress in meeting its obligations and commitments. They also ensure citizens’ rights, including those of people with disabilities, are upheld. These entities and other institutions investigate, report and, for some, mediate where complaints are made by individuals or groups of discrimination, inadequate services and support, lack of consultation or lack of consideration of the needs of people with disabilities. Their ability, and requirement, to publish and report their findings reinforces the public accountability of central government.

91 While the New Zealand system is focused on the present and future of people with disabilities, it is also concerned with acknowledging what has gone before. New Zealand has a well-established tradition of redressing historical grievances including those of the country’s indigenous peoples. Recently the Government has worked through the issue of residual funds held in trust for people who resided in institutions for people with mental illness and intellectual disability, which have subsequently closed. The institutions had not paid these funds back to residents on closure. A trust of people with disabilities was formed to oversee the use of these funds. Where possible, former residents have been traced and repaid. The trust decides how the remaining funds can be best used to benefit people in the community with mental illness or intellectual disability.

92 Key Crown monitoring entities include:

· Ombudsman - appointed by Parliament, the Ombudsman inquires into complaints raised by any New Zealand citizen (including people with disabilities) against New Zealand central, regional and local government organisations or agencies. They are independent review authorities accountable to Parliament. They have a role inspecting places of detention (including health and disability places of detention) as a National Preventive Mechanism under the Crimes of Torture Act 1989. This is part of New Zealand’s obligations under the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment.

· Health and Disability Commissioner - promotes and protects the rights of health consumers and disability services consumers, and facilitates the resolution of complaints where those rights are infringed. This is achieved through the implementation of a Code of Rights and a complaints process, and the ongoing education of providers and consumers. The Commissioner also funds an advocacy service to help consumers resolve complaints directly with the service provider. In 2009, a Deputy Health and Disability Commissioner was designated with specific responsibilities for disability services consumers.
· Human Rights Commission - advocates and promotes respect for, and an understanding and appreciation of, human rights, including those of people with disabilities. The Commission also encourages the maintenance and development of harmonious relations between individuals and among the diverse groups. The Commission helps people who believe they have been discriminated against and has the power to resolve disputes through education and mediation services. It can also hold inquiries and make recommendations for change, such as The Accessible Journey: Report of the Inquiry into Accessible Public Land Transport and the Human Rights Action Plan.
· Children’s Commissioner - provides a voice for all children (including children with disabilities) to ensure their rights are respected and upheld. The Commissioner can inquire into any matter affecting children and young people in any service or organisation, including government. The Children’s Commissioner is an independent authority and promotes children's and young people's wellbeing through advocacy, consultation, monitoring, research and investigation.

· Mental Health Commission - gives the Government independent advice on how well mental health and addiction services are meeting the needs of people. They also advocate for improvements in the way mental illness and addiction are perceived and responded to.
93 People with disabilities can also access other avenues of complaint. The Government and the Minister for Disability Issues can initiate formal inquiries on specific matters, both current and historical. These can take the form of Departmental Inquiries, Ministerial Inquiries, Select Committee Inquiries, and Royal Commissions of Inquiry, the outcomes of which can be significant. A recent inquiry into alleged mistreatment of residents in large government residential institutions confirmed grievances brought by complainants. The Government responded by apologising and paying compensation to the victims. In some cases, criminal charges have been laid against the perpetrators of mistreatment and abuse.

Involvement of people with disabilities and families in government decision making
94 A key challenge for New Zealand with implementing the Convention is developing ways for people with disabilities and families to have ongoing and meaningful relationships with government agencies, so they can be involved in decision making on matters impacting on them. 
95 New Zealand realises that the Convention’s article 4 and article 33 in particular offers opportunities for new ways for government and the disability sector to work together and achieve better lives for people with disabilities.
96 However, there is limited capacity in the disability sector, and especially with disabled people’s organisations. It is unrealistic to expect disability sector organisations to be able to respond to requests from government agencies without support to build their skills, knowledge and capacity in policy development. 
97 Our challenge is working out a mechanism to realise the Convention’s spirit of partnership, which is valued by both sectors and is inclusive of the diversity of people with disabilities. The Office for Disability Issues is working on options to allow this engagement to happen. This work is being progressed in consultation with disabled people’s organisations.
Example of previous engagement: deaf community and the New Zealand Sign Language Act
98 Deaf New Zealanders who use New Zealand Sign Language (NZSL) as their first language have had limited access to government services. Until recently, this was linked to poor recognition of NZSL as a real language. For two decades the Deaf community lobbied for recognition of its own. As a result of this, the government began work on the NZSL Bill in 2003.
99 The Office for Disability Issues (charged with developing the Bill) undertook extensive consultations and developed innovative new resources to enable the Deaf community to input into the Bill. This included nationwide Deaf community consultation meetings, translating information into easy-to-read and pictorial formats, providing information in NZSL video clips on the Office’s website, organising interpreters in Parliament, and broadcasting Parliamentary debates on the Bill live on the internet.
100 For the first time the Select Committee accepted submissions in NZSL on videotape in place of written submissions. Most of the 300 individual submissions were from Deaf people (many on videotape) who had not previously been able to access the workings of Parliament.
101 The Bill was supported by all the major political parties and was passed into law in April 2006. The NZSL Act 2006 declares NZSL to be an official language of New Zealand, provides the right to use it in legal proceedings, and sets out principles to guide government departments in their recognition of NZSL. This is presenting a current and ongoing resourcing challenge. However, we are determined to overcome these difficulties to ensure full recognition of NZSL.
Appendix 1 – Description of amendments proposed in the Disability (United Nations Convention on the Rights of Persons with Disabilities) Bill 2008

102 The Disability Bill proposed legislative amendments to remove the risk of New Zealand being in non-compliance with the Convention at the time of ratification, and to make clarifications to some provisions in legislation where uncertainly could result in some people experiencing discrimination on the basis of disability. However, the policy intent of the legislation in question was not changed by these amendments. 
103 In line with normal parliamentary practice, the Disability Bill was divided during the Committee of the whole House into two Amendment Bills: the present Bill (minus Part 1) and a Human Rights Amendment Bill.
104 The Bills were passed unanimously by the House on 2 September 2008, and received the Royal Assent on 9 September 2008.
Part 1 – Amendments to the Human Rights Act 1993

105 The Disability Bill amended Part 2 of the Human Rights Act 1993 to clarify the obligations of private parties to provide reasonable accommodation to people with disabilities. Part 1A of the Human Rights Act 1993, which applies to government action, already includes a requirement to provide reasonable accommodation. While Part 2 of the Human Rights Act 1993 arguably also contained a requirement to provide reasonable accommodation in the areas to which it applies, it was considered that amendments would be useful to mitigate any risk of ambiguity in the areas in question.

Clause 4 – Amendments to section 36 of the Human Rights Act 1993 regarding partnership

106 Clause 4 amended section 36 to clarify that partnerships are required to provide reasonable accommodation in the form of special facilities and services that would enable people with disabilities to seek membership. Partnerships are also required to take reasonable steps to mitigate the harm presented by a disabled person’s participation in the partnership. While partnerships retain the right to take disability into account when making partnership offers and fixing terms, such decisions must also take into account reasonable steps that can be made to enable full participation by disabled persons on the same terms as other members.

Clause 5 – Amendments to section 37 of the Human Rights Act 1993 regarding organisations of employers or employees and professional and trade associations

107 Clause 5 amended section 37 to clarify that organisations of employers and employees and professional and trade associations are required to provide reasonable accommodation in the form of special services and facilities that would enable people with disabilities to seek membership and access to benefits, facilities and services offered by the organisation. Organisations are also required to take reasonable steps to mitigate the harm presented by a disabled person’s participation in the organisation. 
Clause 6 – Amendments to section 39 of the Human Rights Act 1993 regarding qualifying bodies

108 Clause 6 amended section 39 to clarify the factors that may be taken into account by qualifying bodies when issuing qualifications to people with disabilities. Qualifying bodies may consider whether a disability will affect an individual’s ability to fulfil the duties required of the qualification, but must take into account whether the individual would be able to fulfil such duties if reasonable accommodation were provided in the relevant industry or profession. In addition, qualifying bodies may consider whether the disability presents a risk of harm in the environment in which it is to be practised, but must consider whether reasonable steps can be taken to mitigate the risk of harm in that environment.

Clause 7 – Amendments to section 41 of the Human Rights Act 1993 regarding vocational training bodies

109 Clause 7 amended section 41 to clarify that vocational training bodies are required to provide reasonable accommodation in the form of special services and facilities that would enable a disabled person to undergo and remain in training, to access facilities or opportunities for training or to access such facilities and opportunities on the same terms as others. 
Clause 8 – Amendments to section 56 of the Human Rights Act 1993 regarding land, housing or other accommodation

110 Clause 8 amended section 56 to clarify that providers of land, housing and other accommodation are required to provide special services and facilities to enable people with disabilities to occupy the premises that are reasonable in the circumstances. What is reasonable in the circumstances necessarily includes an analysis of the extent to which modification is required and whether such modifications would place a disproportionate or undue burden on the provider. Such an analysis would be conducted on a case by case basis. For instance, modifications that are reasonable for a larger firm may not be reasonable for a smaller firm.

Clause 9 – Amendments to section 60 of the Human Rights Act 1993 relating to education institutions

111 Clause 9 amended section 60 to clarify that educational institutions must provide reasonable accommodation to people with disabilities in all aspects of education, including access to benefits and services offered by the institution. The amendment removes a perceived ambiguity that educational institutions were only required to provide reasonable accommodation in the admission of students.

Part 2 – Amendments to other statutes

112 Several clauses in the Disability Bill proposed amendments that were principally concerned with disqualification from certain public or fiduciary offices. Many enactments provided for automatic disqualification on grounds such as bankruptcy or criminal conviction. Another ground for automatic disqualification was where a person is mentally disordered within the meaning of the Mental Health (Compulsory Assessment and Treatment) Act 1992 or subject to a compulsory treatment order under that Act. The use of automatic disqualification, without considering an individual’s capacity, is in effect discrimination on the basis of disability. The Disability Bill removed as a ground for automatic disqualification a person’s status under mental health legislation.

113 The fact that a person may be mentally disordered within the meaning of the Mental Health (Compulsory Assessment and Treatment) Act 1992 or receiving treatment under a compulsory treatment order under that Act is not intended to provide a test for a person’s capacity to carry out an activity or role, but instead is concerned with the treatment of people who come under the definition of mentally disordered and to provide for their rights while being treated. Using a person’s status under the Mental Health (Compulsory Assessment and Treatment) Act 1992 as a proxy for capacity for other purposes is therefore not valid or accurate. However, the use of a person’s status as a detained special patient under the Mental Health (Compulsory Assessment and Treatment) Act 1992 can be an appropriate disqualification in some circumstances not because is it is a proxy for capacity but because the detention is the equivalent of a criminal conviction or prison sentence or the detention makes it impossible to fulfil the functions of an office.

114 The result of the amendments is that that boards or agencies will rely on existing mechanisms to regulate the non-performance of a person carrying out a role, in the same way as for other people. If an assessment of capacity is required, boards or agencies may need to obtain (and pay for) assessments of capacity before they can decide whether a person is disqualified for appointment or can be removed from office.

115 Different amendments were required for the various enactments, depending on whether the enactment already included an alternative test for incapacity. 

116 The following legislation were considered to have such an alternative test:

· Community Trusts Act 1999

· Motor Vehicle Sales Act 2003

· Reserve Bank of New Zealand Act 1989

· Mutual Insurance Act 1955

· River Boards Act 1908

· Maritime Transport Act 1994
· Child Support Rules 1992

· Weights and Measures Regulations 1999.
117 Where there is not such an alternative test, a new reference to orders available under the Protection of Personal and Property Rights Act 1988 was added to serve this purpose. Reference to the Protection of Personal and Property Rights Act 1988 was inserted in the following legislation:

· Education Act 1989

· Local Government Act 2002

· Māori Trust Boards Act 1955

· New Zealand Council for Educational Research Act 1972

· Public Trust Act 2001

· Sale of Liquor Act 1989

· Soil Conservation and Rivers Control Act 1941

· Taranaki Scholarships Trust Board Act 1957

· Te Ture Whenua Māori Act 1993

· Waitangi National Trust Board Act 1932

· Fresh Water Fish Farming Regulations 1983.

118 Other amendments provided that the exercise of powers under section 30 of the Protection of Personal and Property Rights Act 1988 (which relates to urgent property orders) does not of itself lead to automatic exclusion from public or fiduciary office. Where an urgent (or temporary) order is made, the person concerned is suspended from office for the period of the order. When the order expires, and if the order has not been finalised, then the person is able to resume their role. 

119 These amendments were proposed in the following legislation:

· Education Act 1989

· Local Government Act 2002

· Motor Vehicle Sales Act 2003

· Mutual Insurance Act 1955

· New Zealand Council for Educational Research Act 1972

· Sale of Liquor Act 1989

· Te Ture Whenua Māori Act 1993.

Using the test in the Protection of Personal and Property Rights Act 1988 as the proxy for capacity
120 Orders under the Protection of Personal and Property Rights Act 1988 are based on the objective of least restrictive intervention. The initial presumption is that a person is competent. Whether a person is wholly or partially lacking the competence to manage his or her own personal or financial affairs is a question of fact. The criteria to determine this include the ability to:

· communicate choices;

· understand relevant information;

· appreciate the situation and the consequences; and

· rationally manipulate information.  

121 The amendments, where they introduce a Protection of Personal and Property Rights Act 1988 order as a proxy for competence, are aimed at addressing the issue of people that lack the capacity to perform the functions associated with the statutory office they hold. All of these statutory offices involve the management of large sums of money and property and the exercise of fiduciary duties.

122 Some of the proposed amendments are not confined to the use of property orders as the proxy for incapacity. The use of personal orders as a trigger under the Education Act 1989 is nuanced to reflect that the order must adversely reflect on the person’s ability to manage property or communicate decisions. These abilities are integral to being a member of a tertiary institution council. If a personal order did not reflect adversely on the ability to manage property or communicate decisions then there would be no bar on appointment, election or co-option as a member of a council. 

123 With respect to the Māori Trust Boards Act and personal orders, the Minister has the discretion to take action in the name of the Board or Committee subject to certain requirements.

124 Similarly, in relation to the Te Ture Whenua Māori Act, the Māori Land Court may investigate an incorporation's affairs and appoint some person or persons to hold office as an additional member or additional members of the committee of management.

125 In both the Māori Trust Boards Act and the Te Ture Whenua Act, there is an avenue for appeal and reinstatement for any person removed due to a personal order that does not affect their ability to deal with property. In addition, the Protection of Personal and Property Rights Act 1988 provides for a reference to the Māori Land Court where it appears that an application for the exercise of the Family Court's jurisdiction in relation to property rights may result in an order appointing one or more persons to act as the manager of beneficial interests in Māori freehold land or shares in a Māori incorporation.
126 As noted above, the Disability Bill provided that in the case of temporary property orders granted under section 30 of the Protection of Personal and Property Rights Act 1988, a person will not be disqualified from office automatically but there will be a suspension from office which is treated as a leave of absence. When a temporary order is converted into a final property order, the effect will be automatic exclusion from public or fiduciary office as provided in the Disability Bill.

127 There are consequential amendments to the Acts being amended in the Disability Bill to maintain some consistency in the use of temporary orders.

128 This is necessary because temporary orders can be obtained on an urgent basis, and the person concerned may be unaware of the application or the hearing, with no right to be heard or call or cross-examine witnesses. It also addresses the lower test that must be applied by the Court in granting an order, which is whether there are reasonable grounds that a person may be incompetent. The Disability Bill thus ensured sufficient protection that will help prevent an overly wide application of temporary orders as proxies for incapacity to hold office.
129 Other clauses propose clarifications in references to a person’s capacity so that disability is not used as a proxy that would be discriminatory. The legislation affected by these amendments are:

· Juries Act 1981

· New Zealand Superannuation and Retirement Income Act 2001

· Social Security Act 1964

· Trustee Act 1956.

130 The amendments made by the Disability Bill do not use the Protection of Personal and Property Rights Act 1988 proxy in relation to the Juries Act. 
� The first meeting of the Ministerial Committee on Disability Issues was held on 3 June 2009, and chaired by the then Minister for Disability Issues, Hon Paula Bennett. At that meeting, Ministers discussed their administrative arrangements, a context briefing on disability issues, a report from the Ministry of Health on individualised funding, and a plan to develop some low cost initiatives relating to people with disabilities. The second meeting of the Ministerial Committee is on 24 August 2009. It is chaired by the Minister for Disability Issues, Hon Tariana Turia. Its agenda will include a presentation on a lead agency for disability supports, a progress report on the low cost initiatives, and a report from the Ministry of Health on local area co-ordination.


� The Office for Disability Issues is located within the Ministry of Social Development. It currently has 8 staff: Director, Executive Assistant, five policy analysts, and Nominations Service Convenor. The Office has an advisory role mandated in the Building Act 2004 and administers the New Zealand Sign Language Act 2006. 


� The report of the first review of New Zealand Disability Strategy Implementation is available at:�� HYPERLINK "http://www.odi.govt.nz/nzds/index.html#ReviewofprogresswithNewZealandDisabilityStrategyimplementation4" ��http://www.odi.govt.nz/nzds/index.html#ReviewofprogresswithNewZealandDisabilityStrategyimplementation4�


� Human Rights Act 1993, section 21 (h), defines for the purposes of the Act grounds of prohibitive discrimination, including disability:


(i) Physical disability or impairment:


(ii) Physical illness:


(iii) Psychiatric illness:


(iv) Intellectual or psychological disability or impairment:


(v) Any other loss or abnormality of psychological, physiological, or anatomical structure or function:


(vi) Reliance on a guide dog, wheelchair, or other remedial means:


(vii) The presence in the body of organisms capable of causing illness:


� There are many examples of reasonable accommodation that do not impose substantial costs, particularly where accommodation is contemplated during planning stages. In fact, reasonable accommodation does not always cost money. For example, changes in a person’s job arrangements, flexibility in how work may be done (including start and finish times), or location of a work station may not incur any financial cost at all.


� In the section on enduring powers of attorney, which come into effect when a person is determined to be mentally incapable, the presumption of competence is further defined as follows (this section was recently amended and took into account the Convention): 


Section 93 B


(1) For the purposes of this Part, every person is presumed, until the contrary is shown,—


(a) to be competent to manage his or her own affairs in relation to his or her property:


(b) to have the capacity—


(i) to understand the nature of decisions about matters relating to his or her personal care and welfare; and


(ii) to foresee the consequences of decisions about matters relating to his or her personal care and welfare or of any failure to make such decisions; and


(iii) to communicate decisions about those matters.


 (2) A person must not be presumed to lack the competence described in subsection (1)(a) just because the person manages or intends to manage his or her own affairs in relation to his or her property in a manner that a person exercising ordinary prudence would not adopt in the same circumstances.


 (3) A person must not be presumed to lack the capacity described in subsection (1)(b) just because the person makes or intends to make a decision in relation to his or her personal care and welfare that a person exercising ordinary prudence would not make in the same circumstances.


(4) A person must not be presumed to lack the competence described in subsection (1)(a) or, as the case may be, the capacity described in subsection (1)(b), just because the person is subject to compulsory treatment or has special patient status under the Mental Health (Compulsory Assessment and Treatment) Act 1992.


� This resource can be accessed on the Office for Disability Issues’ website at:�http://www.odi.govt.nz/resources/guides-and-toolkits/working-with-nzsl-interpreters/index.html


� The New Zealand Web Standards can be accessed at http://www.webstandards.govt.nz, and a discussion of accessibility and the New Zealand legal environment is at http://www.webstandards.govt.nz/accessibility-and-the-new-zealand-legal-environment .


� These versions of the Convention can be accessed on the Office for Disability Issues website at:�http://www.odi.govt.nz/what-we-do/un-convention/


� Information about disability statistics is available at:


http://search.stats.govt.nz/nav/ct2/health_disabilities/ct1/health/0
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