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par unemathesisiniverselle, modele d’un ordre stable et parfait][.succede maintenant un cosmos

incertain, jailli du désordre et toujours menac&uifropie».
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ABSTRACT

Joint Development Zones have become one of therni@ods of international law since the

1990s. As part of the State practice on provisi@reangements, joint development zones are
governed under articles 74(3) and 83(3) of the &2dinber 1982 United Nations Convention on
the Law of the Sea. These provisions advise orgebbtates to contemplate “provisional

arrangements” of “a practical nature” when theyefaeadlocks in negotiations over maritime

delimitation. This means that if States cannot @gre their maritime boundaries, they can or
should instead consider cooperation on the dispotadtime areas, for a transitional period,

while remaining under the duty of carrying negatias on.

This is exactly what happened in the Gulf of Guiaeaund year 2000 between Nigeria and Sao
Tome and Principe. While trying to achieve the méhtion of their respective economic
exclusive zone, they soon faced a deadlock. Uletgaboth States, explicitly referring to the
relevant provisions of the United Nations Convemitom the Law of the Sea, decided to establish
a JDZ off their coasts, which covers the whole arfetheir overlapping claims, that is a part of
their potential respective economic exclusive zdrte Treaty was signed on 21 February 2001

and is the second one on the Atlantic shores atéfit entered into force in 2003.

The discussion reveals that this instrument isom@iance with international law. It is also an
important contribution to the expressionoginio juris over the provisions of the United Nations

Convention under consideration.

The current general concerns over global warmindy@ean governance entails a prospective
analysis of the issues at stake in that treatyit akeals with potential exploitation of both
hydrocarbons and fishery resources. The legal jptescto be applied in matter of conservation
and management of ocean resources make it a rigclssihe parties to that agreement to
broaden their views over cooperation and to comsitktead a regional framework, rather than a

bilateral one, in order to efficiently meet the eomic and environmental set forth in their
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agreement. The newly created Gulf of Guinea Comonismay serve as such a subregional

framework for cooperation on maritime issues.
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INTRODUCTION

The Treaty between the Federal Republic of Nigeria #relDemocratic Republic of Sao Tome
and Principe on the Joint Development of petroleund other resources, in respect of Areas of
the Exclusive Economic Zone of the Two Stéteseafter the Treaty or the N/STP-JDZ Treéty)

was signed on February 21, 2001 in Abuja, the Nagecapital. It entered into force on 16

January 2003t was registered by the United Nations (heredfts) General-Secretary by 03

October 2003. It provides for the joint developmeittransboundary resources within a
maritime zone where the two countries have ovenfapplaims in respect to their Economic

Exclusive Zone (hereafter EEZ). It sets ugaint Development Zonghere after JDZ) for the

joint exploration and exploitation of petroleum dighing resources in the disputed areas

Joint development of transboundary resources initma areasconstitutes one of the recent
major trends of international practice in the lafthe sed It goes back to the 1950s, and as to
date, besides an ever increasing number of undizaigreements, there are at least twenty cases

of other well known joint development agreementaiad the world Twelve of them have been

The text of this instrument is available on thebgite of the Division of Ocean Affairs and the Laithe Sea,
Office of Legal Affairs, United Nations (hereafteDOALOS), at http://www.un.org/Depts/los/
Legislationandtreaties/Pdffiles/Treaties/Stp-NgalPdf; accessed on 24 March 2010.

Gao Jianjun,”Joint Development in the East China Sea: Not asidfaChallenge than Delimitation”, The
International Journal of Marine and Coastal Lawr#3, (Leiden: March 2008), 55; see his footnote 63.

3 Sedinfra Chapter I, Figure I: Map of the JDZ in the Gulf®@finea.

After a review of the main developments in tiw and practice of maritime boundary-making betw&8®0 and
2004, D. Anderson counts up eight “general tend=noir current trends” in that field: the “trend trds a
consistent approach and methodology”, the “trendatds single maritime boundaries”, the “trend tadgar
accurate application of the rules on baselineandd, low-tide elevations, etc.”, the “trend tovgcshification of
customary and conventional law”, the “trend towalndsmonization between the different zones”, thedng
interest in the continental shelf beyond 200 n.,rthé “trend towards making interim arrangementsd ¢he
“trend towards use of technical experts, geodeaind computing”; see David Colson, “ Developments in
Maritime Law and Practice”, in David A Colson andidert W. Smith, eds., International Maritime Bouries,
Vol. V (Leiden/Boston: Martinus Nijhoff Publishers§199-3222.

The most recent and accurate chronological lighese agreements is proposed by Gao Jianjun, twithve
agreements and bibliographical references as regac@dtegory of joint development: joint developtnding
maritime delimitationsee his above mentioned article, at pages 43&fiticplar his footnote 18)and 59.Gao gives
further information about two (or three) otheregairies of joint development agreements his papesmit take
into account: joint development agreements thatpamt of a delimitation agreement, and joint depatent
agreements established after delimitation “duehto éxistence of boundary-straddling deposits” tierseto as
“transboundary unitization” (see pages 41-42ofgaper). The first category of agreements as define@ao is

as follows:( 1) Agreement between the State of Ktiared the Kingdom of Saudi Arabia Relating to Breatition

of the Neutral Zone, 1 July 1965;(2)Agreement betweSudan and Saudi Arabia Relating to the Joint
Exploitation of the Natural Resources of the Sed-and Sub-soil of the Red Sea in the Common Zb&i&jay



concluded pending maritime delimitation as a waypodvisional solution to boundary and
resource sharing related issues. Another couplsuch agreements have been achieved in
maritime delimitation as part of the agreement.aét Iset of joint development agreements is
related to mineral deposits straddling State nmetboundaries or any kind of border or limits
between specific regions in the sea: they are plppeferred to asinitization agreements
The importance of that State practice is paramaurthe delicate context of both maritime
delimitation and maritime resource sharing betwsemereign entities, with high risks for
serious dispute. The importance of joint developreerd the role of strong political will in
carrying it out are duely underlined by academitting:

As it involves the sovereign rights, if not sovegrdly, of the coastal countries

concerned, the adjustment of overlapping claimthécontinental shelf or the exclusive

1974; (3)Agreement between Japan and the Repubko@a concerning Joint Development of the Sowthe
Part of the Continental shelf Adjacent to the Twau@itries, 30 January 1974; (4)Memorandum of Undadihg
between Malaysia and the Kingdom of Thailand onEl&blishment of A Joint Authority for the Exghion

of the Resources in the Sea-bed in A Defined Afethe Continental Shelf of the Two Countries in tBelf of
Thailand, 21 February 1979;(5)Treaty between Aliatrand the Republic of Indonesia on the Zone of C
operation in An Area between the Indonesian Pawviof East Timor and north Australia, 11 December
1989;(6)Memorandum of Understanding between Mataysid the Socialist Republic of Vietham for the
Exploration and Exploitation of Petroleum in A Defd Area of the Continental Shelf involving the Two
Countries, 5 June 1992;(7)Management and Cooparaticeement between the Government of the Repablic
Senegal and the Government of the Republic of GuBissau, 14 October 1993; (8) Maritime Delimitatio
Treaty between Jamaica and the Republic of Colontt2aNovember 1993; (9)Treaty between the Federal
Republic of Nigeria and the Democratic RepublicS#o Tome and Principe on the Joint Development of
Petroleum and Other Resources, in respect of Apéashe Exclusive economic Zone of the Two Stafs,
February 2001; (10)Memorandum of Understanding betwthe Royal Government of Cambodia and the IRoya
Thai Government regarding the Area of their Oveplag Maritime Claims to the Continental Shelf, 1#é
2001;(11)Exclusive Economic Zone Co-operation Tyeagtween the Republic of Guyana and the State of
Barbados concerning the Exercise of Jurisdictiothieir Exclusive Economic Zones in the Area oflatral
Overlap within Each of their outer Limits and begldhe Outer Limits of the Exclusive Economic Zoné®©ther
States, 2 December 2003; (12)Agreement betweegairernment of China and the Government of Northegor
on the Joint Development of Offshore PetroleumD&2ember 2005.

As for the second category of joint developmeneagrents concluded as a part of a delimitation ageeg Gao
just count up some of them, without any view asardg comprehensiveness: (1)Convention between the
Government of the French Republic and the Govertnoérthe Spanish State on the Delimitation of the
Continental Shelves of the Two States in the BaBietay (Golfe de Gascoigne / Golfo de Vizcaya)Jafuary
1974;(2) Agreement on the Continental Shelf betwémtand and Norway,22 October 1981;(3)Protocol in
Implementation of article 6.20f the Treaty betwéiem Federal Republic of Nigeria and the Republi€gfiatorial
Guinea concerning their Maritime Boundary, 2 A@G02. As a matter of fact, two more agreementsbeaadded

to this second list: the 1958 agreement betweemaBabnd Saudi Arabia, and the July 2, 2000 Agredretween
the Kingdom of Saudi Arabia and the State of Kuwaihcerning the submerged area adjacent dividieg th
submerged areas and establishing common ownershiptlee resources of the said zone by both Statesthe
unique provision of Annex | of that treaty statihgt “the two countries have agreed that the nktesaurces in the
submerged area adjacent to the divided zone shaliMmed in common”). This agreement bears on wtitiz and
could as well be a component of the third categbjgint development referred to above and below.

The third list of joint development agreementat tbould be generated from Gao’s article focusesrttization
agreements (see infra, note on unitization and €h#pSection |, 2.Saudi Arabia Kuwait agreenfenta fourth list).



economic zone is so very difficult a matter that trelimitation of boundaries or division
of overlapping claim areas can prove impossiblléimmediate term. Nevertheless, if the
interested countries have the will to set asideftimmidable issue of delimitation for a
while in favour of prospective economic profitsagocrue from a provisional compromise
settlement, they have a chance to devise a joirdgldpment scheme. It is also possible that
they may defuse their tense relations by such aigamal measure for at least a certain
period of timé.

It can be achieved through the setting up of JRZghroughunitizatior/. Whereas unitization
occurs in cases where there already exists a bouyrataany other border or limit, a JDZ
normally prevails where a maritime boundary id stilbe fixed. Both solutions are meant to help
coastal States to proceed to the exploitation ofitmee resources that either straddle their

® Masahiro Miyoshi, “The Joint Development of Offs@oOil and Gas in Relation to Maritime Boundary
Delimitation”, in International Boundaries Reseatghit, Maritime Briefing, Vol.2,no.5(Durham: Univety of
Durham, 1999) 41.

" Unitization is a joint development practice ocheique derived from onshore practice between coiepa
involved in the exploitation of mineral resourcésddling States boundary or administrative regionanits. In
the maritime world, companies involved in unitipatiare oil concession holders to whom their forpetner
State ask to contract joint venture agreementshter @il concession holders partners with a neighigdState. In
the context of State practice in maritime areagjaation takes place when a single deposit of mahstraddles a
boundary line dividing the continental shelves &ZFof two coastal States. It entails the necedsityprivate
partners of different States to come into jointtuees upon decision by the States to pool separatitime
areas in which they previously and separately esgayghts. One example of such unitization wasoséin the
2 April 2002 Protocol between Nigeria and Equatd@ainea. Most of this practice relates to fieldshie North
Sea. Cf. Jonathan |. Charney and others, edsrnhttenal Maritime Boundaries, Vol. V (Martinus Ngff
Publishers: Leiden/Boston, 2005), 3624.Those aathppear to be right in asserting the following:should be
noted that unitization agreements are fundamentiffgrent from joint development zone (JDZ) agreets.
Unitization generally takes place when hydrocarbesources have been discovered in an area thatlglhas a
defined maritime boundary or other limit and onenwre deposits straddle the boundary. The purpbskeo
unitization is to permit the efficient developmaritthe entire field as a unity and avoid wastefuplication of
effort and competition on the two sides of the kamy, while also ensuring both parties the bengffithe
reserves found on their respective sides of thetbary line.” (see p.3625)

Therefore, it is difficult for unitization to oac in the other hypothesis, that is in the abserice boundary, in
areas where different States have overlapping elaifhis seems nevertheless the case with the Agmem
between the Government of Australia and the Goveniraf the Democratic Republic of Timor-Leste relgtto
the Unitization of the Sunrise and Troubadour fiekigned in Dili on 6 March 2003.The logic thatlarines the
Agreement is related to the sharing of resourcenirarea of overlap between an established joinéldpment
zone and a near-by maritime area. Actually, unitiratakes place in this Agreement due to the rieeshare
straddling resources between the Joint DeveloprRefitoleum Area (JDPA) and the “Greater Sunriseldfie
(Sunrise and Troubadour fields considered togetisea single piece or field). There is a separdiimg that
operates as a “boundary” between the JDPA and tleat& Sunrise field. There are two sets of interes
involved: on the one hand, the share interest®tf Australia and Timor-Leste in the JDPA on the biand, and
Australia’s exclusive interests in most of the Gee&unrise field on the other. The overlappingadretween the
JDPA and Greater Sunrise eventually explains theel fier unitization, and to this extent this cassores to the
common pattern or setting of unitization.



maritime boundary, or are subject to opposing cdaimhen there is no boundary yet. By so
doing, States avoid or quickly settle disputesirgisipon those resources, thus allowing for their
exploration or exploitation on better delays anchdibons. Recourse to these means is
tantamount to actually setting aside claims fronthb®tates, as it is described by Ibrahim F.
Shihata and William T. Onorato:

The harder case, of course, is where no (...) boyndiglineation agreement has

been reached. Joint development is, in fact, agohe® under which boundary

disputes are set aside, without prejudice to tHigityaof the conflicting claims,

and the interested states agree, instead, toyj@rfllore and exploit and to share

any hydrocarbons found in the area subject to appihg claim$

The end of this quotation might suggest that joietelopment deals with hydrocarbons only,
which is not consistent with state practice. A &misuggestion is made in the following
definition of unitization by Richard Meese, quotiingm another source:
An arrangement between countries that authorizesdbperative development of
petroleum resourcésin a geographic area that has (or had) disputed

sovereignty’.

If hydrocarbons are one of the major issues akstakhe practice of joint development, fishing
resources also matter. At least, State practicgesig that living resources too can be subject to

joint development.

Part of this State practice is based on multilhteeaty law, and educes the question of the legal

status ofrovisionary arrangement$aragraph 3 of LOS€articles 74 and 83, which deals with

8 Ibrahim F. I. Shihata and William T. Onorato, iffoDevelopment of International Petroleum Resosirire
Undefined and Disputed Areas”, in Boundaries an@rgyt Problems and Prospects, eds. Gerald Blake an
others (Boston /London/ The Hague: Kluwer Law In&ional, 1998), 433.

Emphasis added.

19 Richard Meese, “ L'Accord entre la France et len&in sur I'exploration et I'exploitation des champs
d’hydrocarbures transfrontaliers du 17 mai 2006”Annuaire du droit de la mer, Vol. X, ed. INDEMERaris:
Pedone, 2005), 295.The author quotes from AIPNyshoigrnational Unitization of Oil and Gas Fieldlse Legal
Framework of International Law, National Laws, a@dvate Contracts Center for Energy, Petroleum,dvih
Law & Policy ( Dundee: University of Dundee, 200%),

1 LoscCstands for United Natiorisaw of the Sea Conventioh refers to the United Nations Convention on the
Law of the SealYNCLOS, signed on December 12, 1982 in Montego Bay, dman&ome authors prefer this
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negotiations between coastal States trying to aehéedelimitation of their EEZ or continental
shelf and reads as follows:
Pending agreement as provided for in paragréphiie States concerned, in a
spirit of understanding and cooperation, shall makery effort to enter into
provisional arrangementf a practical nature and, during thiansitional period
not to jeopardize or hamper the reaching of thealfiagreement. Such

arrangements shall vdthout prejudice to the final delimitatidh

It thus appears that the practice of provisionaaragements entails @mansitional process of
maritime boundary delimitatignespecially as it is clearly so expressed by thdigs in the
agreement establishing it. Furthermore, most ofvisronal arrangements have a provision
setting a deadline within which the parties eitekould have settled their boundary, or shall

extend their agreement’s validity period.

latter acronym to the former, but for practical sas, it seems better to keep it for tHaited Nations
Conference on the Laof the Seawhich is also usually abbreviated d8ICLOS UNCLOS Il being theThird
United Nations Conference on the Law of the Bhich lead to the adoption &fOSC whereadJNCLOS land
UNCLOS llapply to previous United Nations negotiations sion the law of the sea. As at 01 March 2010,
there were 160 States parties to the LOSC, Chandjblee last State to have gained that status. Setiological
lists of ratifications of, accessions and successio the Convention and the related Agreementt 84 March
20107, available at http://www.un.org/Depts/losérfnce_files/chronological_lists_of ratificationmh Accessed
on 11 March 2010.

This instrument may be considered as the greatbgt\@®ment of multilateral diplomacy in the XX tartury. It
has been described as “possibly the most signifitegal instrument of this century”, to quote UN reeal
Secretary after its signing in 1982. It is consédkby Tommy Koh, the UNCLOS 11l President, as “astiution
for the Oceans”. Some UN documents see in it “d@meaevolution for mankind”. Its negotiation tookrest ten
years, from 1973 to 1982.For all this informatieee the website of the UN DOALOS at http://www.uglo
Depts/los/convention_agreements/convention_hisibrperspective.htm#Historical%20Perspective.

The LOSC entered into force on 16 November 1994hasdgot 160 States Parties as at the date of ¢h\2&x10.

It covers many issues, such as the major mattenasftime delimitation, and that of the large mani¢éi area
beyond State jurisdiction calldie Area which it established as tlmmmon heritage of mankintbllowing a
United Nations General Assembly Resolution. That WAIGAR 2749(XXV) of 17 1970.LOSC article 136 state
that “The Area and its resources are the commoitalgerof mankintl. The following article 137 further states
that “no State shall claim or exercise sovereigntypovereign rights over any part of the Area srrésources,
nor shall any State or natural or juridical perappropriate any part of thereof..(paragraphl). It also holds that
“all rights in the resources of the Area are vestednankind as a whole’.. (paragraph 2).The underlying
political economy considerations reflect the weiglitnon-aligned States and of communism at thate:tim
planification is seen as a way of seeking longrdastequilibrium between ask and offer in internatibtrade, and
a clear commitment towards the reduction of theetiggment gap between the North and the South, #sawe
the will to develop fair trade in the interest cnkind as a whole.

That paragraphl, which is identical in article @dd article 83 reads as follows: “The delimitatioh the
exclusive economic zone/the continental shelf betwStates with opposite or adjacent coasts shatiffeeted
by agreement on the basis of international lawgeéered to in article 38 of the Statute of theeinational Court
of Justice, in order to achieve an equitable soititi

13 Emphasis added.
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The interest of this transitional process is to aehore peaceful context for negotiation, the
constraint of time and the rush for resource appatipn and exploitation having been
neutralized. This is the underground logic sustanihe achievement of joint development
agreements, at least as long as reference theratade in the said agreements. In this limelight,
it is possible to understand why provisionary agreets very often, if not always, cover period
of time running over thirty years. JDZ, more likehan unitization, might be always related to
provisional agreements. Indeed one cannot excheldypothesis of a JDZ being agreed in the
presence of a permanent boundary. Joint developaiantritime areas at first sight appears as
solely concerned with the legal and managemere isksharing and exploiting shared resourtes.
Actually not all, neither most of joint developmeagreements are. As to what regards
provisional arrangements, their establishment rsegdly and ultimately linked with maritime
boundary delimitation issues. As Thomas A. Mensahut it,

Joint development zones are established eitheubedhe parties find it difficult

or impossible to agree on a single boundary betwtem or because the

resources straddle the agreed boundary in suctydhasit is not feasible for the

resources to be exploited effectively and equitddylythe individual States acting

alone.

Accordingly, one should at least admit that theldeith those two issues: sharing and
exploiting transboundary resources on the one hand,settling or preventing a deadlock in
maritime boundary delimitation negotiations throughprovisionary agreement on the other
hand. Very significantly, the most recent interoaél practic®& advocates for that thesis, as it
makes explicit reference to paragraphe3 of LOSElest 74 and 83.And it is very likely that

current maritime negotiations between China anddapthe East China Sea are going to follow

this pattern, as both countries have agreed todigcinjoint development in accordance with the

4 Thomas A. Mensah, “Joint Development Zones as hermfative Dispute Settlement Approach in Maritime
Boundary Delimitation”, in Maritime Delimitation, de Rainer Lagoni and Daniel Vignes (Leiden/Boston:
Martinus Nijhoff Publishers, 2006), 147

15 Not wanting to anticipate on our further analysis, just would like to refer here to the May 20020Timor Sea
Treaty between Timor Leste and Australia, as welcethe December 02, 2003 Exclusive Economic Zaeraty

between Barbados and Guyana, and to the Februad0D2 Agreement for Provisional Arrangements betwe
Algeria and Tunisia.



principle of mutual benefit as a temporary arrangem pending the completion of
delimitation.™® This move is part of the commitment of both partte enhance peace and

cooperation in Asia and at the world scale

6 Gao Jianjun, “Joint Development in the East Ch8®m: Not an Easier Challenge than Delimitation”e Th
International Journal of Marine and Coastal Law 23, (March 2008): 40. The author refers to then@hlapan
Joint Press Communiqué of 11 April 2007, paragra®) of which he quotes. This communiqué is avéelat
http://www.fmprc.gov.cn/eng/wjdt/2649/t311005.htatcessed March 13, 2010.

" In the debate between commentators on the notidnpint development, provisional arrangements and
unitization, we broadly share the views of Thomadviensah and partially those of Gao Jianjun. Howewe
disagree to some extent with the latter when heuaply conceives in a footnote of his article vhige have
just quoted, that joint developmeas a wholeis of a provisionary nature, defining it as “a ceogtive
arrangement of provisionary naturgemphasis added) established in accordance witdtgeement between the
States concernegdending maritime delimitatiofemphasis added), with an aim at exploration aneptoitation
of offshore oil and gas which lie in the disputedas.” This definition would be more suitable fopyisional
arrangements, and still would need some correctida.would like to uphold the position that there &wvo
forms of joint development, and that joint devel@mhis not properly a synonym of provisional oreiirn
arrangement, which has to do with sharing resoupeggling maritime delimitation. Joint developmeeiald
firstly with sharing resources. It can be used whegotiations on a particular maritime boundarydeadlocked.

It then occurs in an area of overlapping claimst Bualso and perhaps more usually- takes place on

transboundary area for the purpose of sharing ¢iseurces that straddle astablished boundargr whose

exploitation could have an effect on the other siflen established boundarin the case of resources being
liquid or part of a single deposit. Joint developinis generally performed in those cases undentbdality of
unitization. In another part of his analysis, @Gnjun himself seems ready to acknowledge that figrtlopment
agreements should be extended to cases where aheybbundaries. The wording of that part of histimgi
suggests thgbint developmentioes take place also wherda@undaryalready exists; thus joint development is
clearly linked to settled boundaries here. Whildrgi a characterization of the State practice i Morth Sea,
where they have been a number of joint developragreements over settled boundaries, the authoptctteat

“now the pattern that negotiations will commencensen the governments goint development of the resource

and that this will result in the conclusion of amergovernmental agreement has become the typecsall |

response by North Sea statdsen deposits are found to straddle internatiormirndaries’(Emphasis added; see
his footnote 99, p.63).Neither don't we agree witle assertion that joint development agreements are
provisionary ones; there are some that may ncabé&r as unitization agreements are considered.

We agree with R.R. Churchill and A.V. Lowe sayiingtt there are three forms of joint developmentyioiexd

that their third category of joint development lss@ciated with unitization. The second type caeitieer a case

of unitization or a JDZ, or a less formal modalitijjoint development. Unitization agreements da@gem to be
provisional as such, as they are supposed to cormaa end with the depletion of the resource withfaudther
consideration, unless otherwise decided by thegsarTheir duration is linked with the resourceikallity and
not with the final delimitation properly. The firsgpe is properly the common case of provisionghragement.

These three types are:

- joint development as an alternative to a boundasy |

- joint development as an additional element in anblewy settlement ,

- joint regulation of the oil and gas fields lyingrass the boundary line. See R. R. Churchill & Aldwe, The
Law of the Sea"8ed. (Manchester: Juris Publishing, Manchesterargity Press, 1999), pp. 198-200, quoted
by Gao Jianjun.

We also oppose Gao Jianjun and most authors astéheyto restrict joint development matter to agibdegas.

Whereas this view could prevail as to continenkedlfsdisputes, they might not appear accurate tnesextent

when EEZ are at stake, for here we have the wateimn and the resources therein which the partiegldv

desire to share, even if this idea might revedidailt to be achieved at the end of the day. Maiytad is going to
be the case with the 2001 JDZ. But at least oneataignore that the Treaty covers living resourassvell as
oil, from the outset, as its title and provisionsctbse. Other provisional arrangements aiminghatieg living
resources in the EEZ are for instance the maritielemitation treaty between Jamaica and the Repuddii



Law case has started tackling the issue of theesobmbligations under articles 74(3) and 83
9(3) on provisional arrangements. The Award issardl7 September 2007 by the Arbitral
Tribunal in the case Guyana/Surinam constitutedymamt to Annex VIl and under article 287 of
the LOSC should represent a milestone in the imeteation of these provisions. As it was one
of the three reasons upon which Guyana institutedgedings against Suriname on 24 February
2004, and as in the course of these proceedingjsSiates accused each other of having violated
the obligationmaterialized under those provisions, thgnion juris about them is being more
and more evidenced as to their customary natuneeShe practice is already universal and may
be called a general one, what matters more nowoisaply thisopinion juris Furthermore, the
award, by giving its appreciation of the scopehid bbligation, confirms its binding nature.
It eventually appears from the tribunal’'s stand tinader the LOSCthere exists an obligation
for States parties to make “every effort to entdp iprovisional arrangements of a practical
nature” pending the conclusion of a maritime boupdegreement. According to the Tribunal,
this obligation:

...Is designed to promote interim regimes and prakttiteasures that could pave

the way for provisional utilization of disputed asepending delimitation. In the

view of the Tribunal, this obligation constitutes emplicit acknowledgment of

the importance of avoiding the suspension of econai@velopment in a disputed

maritime area, as long as such activities do nfdcafthe reaching of a final

agreemerit.

Thus for the Tribunal, the aim of provisional agements lies in achievingrovisional
utilization of resources lying in disputed areas. Writers Nkashifumi Tanaka would easily

abide by this vie&’. We won't, for two main reasons. Firstly, the gigin under consideration

Colombia, of 12 November 1993, and the Barbadosa@ay2003 Treaty. Art.3 of the former establishezdiae
of joint management, control, exploration and eipt@n of the living (emphasis added) and non-living
resources”, while art. 1 of the latter creates aoferation Zone “ for the exercise of joint juristiton, control,
management, development , and exploration and iapbém of living (emphasis addednd non-living living
natural resources, as well as other rights ancesl@stablished by the Convention”, that is the LOS@irther
states in art.5 that “the Parties shall exercig# jarisdictionoverliving natural resource§emphasis added)”.

18 We quote from Robin Churchill, “Dispute Settlernemder the UN Convention on the Law of the Seav&u
for 2007”, The international Journal of Marine abdastal Law 23, no. 23 (December 2008) 637.Alsdlabie
at http://www.pca-cpa.org/upload/files/Guyana-Sanie%20Award.pdf, accessed on 15 March 2010.

19 Seemingly generalizing his thought from the coesition of the Common Zone established by FrandeSgmain
in 1879 by dividing the Bay of Figuier, he holdsth“Strictly speaking, (...) the common-zone systemot a



is part of articles on delimitation of maritime spa. Secondly, the resource sharing that it
entails does not preclude from establishing maetlimits. It is a technique of easing tensions
between States so as to allow for trustful relatiop and a habit of negotiation and cooperation
between them. The originality of the technique lreshat it is indirect: delimitation would be
eventually achieved after, or in the course of camnexploration and exploitation of the
resources of the disputed area. It doesn’t matterhmvhether it takes many years or States don’t
seem anymore interested in delimitation. It shal dfficult to deny that in the course of

performing joint development, it is easier for themconduct maritime delimitation.

Maybe the evolution of State practice following thepletion of the resources in some JDZs or
other areas of joint development would help usalisc in a near future if delimitation would
follow joint development. We think that it would. it does, then one would see that we were
right. This leads us to the conclusion that pravial arrangements, as a type of joint
development, are above all a transitional or irdirprocess towards maritime boundary
delimitation, besides being also a mechanism fovipional utilization of maritime resources in
disputed maritime are#sTheir carrying out presumes that a maritime deétion shall
eventually prevail. They may be considered not @slya method in a general sense, but even as
a politics of strategy of maritime delimitation wiving four features, including sharing
resources and final maritime delimitation:
— freezing claims and legal positions,
— setting aside direct delimitation
— delimitation of an area of overlapping claims otittements and subjecting it to a special
regime of jurisdiction, and

— eventually drawing a permanent boundary.

delimitation technique, precisely because it does delimit the area of overlap but simply desigsaiteas
common.” Yoshifumi Tanaka, Predictability and Flakty in the Law of Maritime Delimitation (Oregon:
Oxford and Portland, 2006), 32. Indeed it is a téghe, a diplomatic technique consisting preciselputting
aside the deadlocked delimitation process, so detier achieve it after renewed negotiations betw8tates,
and after neutralizing the stressful effect of matimated and unexploited resources over maritigliendation
negotiations.

2 One may note that unitization is not transitioaalsuch, for the aim is simply to exploit the teses, without
any commitment related to the final delimitation afboundary. That's why it should not be considemsda
practice of provisional arrangement, but a menetjdevelopment mechanism.



In the case of a provisionary boundary, the agre¢meovides for a direct delimitation of a
provisional boundary, as well as for the procesdtfe delimitation of a permanent one.
Unitization may be considered as a form of jointelepment practice or not. In this research, it

shall be viewed as part of the latter.

“Gulf of Guinea” is a geopolitical concept rathdrah a mere geographical point or region
referring to a single and precise place. Thus,ighthgenerally be not easy to know or fix its
exact limits. These might vary according to authansl in the course of time. For instance,
Maurice Kamga considers that Benin and Ghana ag¢dd in the Gulf of Guinea, whereas there
exists a stricter conception restricting it to gemgraphical space comprising Nigeria southwards
up to Angola. According to Kamga,

Les principaux champs pétroliferes offshore de d& @africaine sont concentrés

dans le golfe de Guinée, notamment sur le platemiinental du Nigeria, du

Gabon, de I'Angola, des deux Congo, du Benin éldan&”.
This is also the view taken by Etoga Galax, prbpahder the influence of the concept of large
Marine Ecosystem. According to Etoga,, Benin fostamce is part of the Gulf of Guirféa
Following the above stated considerations, it wdiddetter to say, for the sake of precision that
we share a similar conception. It's our view thaits texpression shall cover the part of the
African Atlantic coast running north-south from tbeast of Cote d’lvoire to that of Angola. The
bend that circumscribes the said Gulf seems toshaati those coasts as its extreme points. At least
this is the peculiar sense in which we are goinggprehend that concept through the present

research paper.

2L The English translation would beTte main offshore oil fields of the African Atlantioast are concentrated in
the Gulf of Guinea, namely in the continental stdlfNigeria, Gabon, Angola, the two Congo, Benird an
Ghand; cf. M Maurice Kamga, Délimitation maritime sur la cotdéaatique africaine (Bruxelles: Editions
Bruylant/Editions de I'Université de Bruxelles, 8)018.See footnote 66.
% Etoga Galax Landry, “La Gouvernance de la BiodiitérMarine et Cétiére dans le Golfe de Guinée”€i$iehe
UN:The Nippon Foundation Fellowship Programme ,tehiNations, 2009),10.This author describes therge.
Marine Ecosystems(LME) on the Atlantic shore ofiéd, according to a previous work from J.Abe,JI&/es-
Mensah J.Diallo and C. Mbuyil Wa Mpoyi UNEP/Glolalernational Waters Assessment, Guinea Currem//As|
Regional Assessment 42(Kalmar:University of Kaln2204): the Canary Current LME which bears on thethern
part of the African Atlantic coast, the Guinea @utrin the centre and the Benguela Current LME tihér
suggests in a footnote on his page 8 that the @uthaerent LME covers Angola, Benin, Cameroun, Gorighte
d’lvoire, Gabon, Ghana, Guinea, Bissau-Guinea, Exqjis Guinea, Liberia, Nigeria, DRC Congo, Sao TEoamd
Principe, Sierra Leone and Togo).
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The interest of studying provisional arrangemeacttice in the Gulf of Guinea lies
in part in the consideration that it's a major trexi State practiéd covering EEZ
and continental shelf, which may be extended tcctminental shelf beyond 200

nautical miles.

So to say that the practice sets a trend whicike$ylto gain more dynamism and generalization
over time, especially when one considers that tteaAtself is to be developed according to this
principle. But there is no boundary to be settledhie Area, so it's mere joint development that

is at stake there, and not provisionary arrangesnent

JDZ as a specific practice of provisional arrangetsiean be opposed poovisional boundaries
Some authors such as Kamga would agree that thiesbr@adly speaking the two kinds of
provisional arrangemeritsOthers like Gao Jianjun would add a third type pobvisional
arrangements to these, that is the case whererizsidecide to respede factoboundarie®.

The Algeria —Tunisia Agreement on Provisional Agaments of 2002 is the only case where a
provisionary maritime boundary has been achievedaaas the course of the present research
paper suggest.. If they were to occur more oftenyipional boundaries would be a rather
interesting part of another category of provisioaahngement, besides JDZ. But for the time

being, the latter is the most worldwide practicethf of provisional arrangements. The interest

2 See our footnote supra, on the analysis by CadsmhSmith of the 1990-2004 period State pracfites is an
unquestionable matter in academic writings. Seénfstance Peter D. Cameron observing as followsortthe
Caribbean to West Africa and from the North Se&dotheast Asia, the trend in State practice hasrbe@ven
clearer, if not without occasional exceptions.Ha tatter cases, the discovery of oil or gas htendfastened the
parties in a long-standing boundary dispute torthgotiating table and, as a result, there are nideaat 24 joint
development agreements in force worldwide.” Pete€Bmeron, “The Rules of Engagement: Developings&ro
Border Petroleum Deposits in the North Sea and Ghebbean”, The International and Comparative Law
Quarterly 55, issue 3 (Oxford: July 2006), 559.

Kamga observes the following: “Pour simplifier, paut dire que les Etats s’accordent généralemendeux
types d’arrangement temporaires, a savoir la détation d’une ligne d’arrangement temporaire owergation
d'une zone de développement en commun”. Maurice dg@aélimitation maritime sur la cbte atlantique
africaine (Bruxelles: Editions Bruylant/Editions de I'Unig&é de Bruxelles, 2006), 58-59.

Gao Jianjun notes this: “Besides joint developmeiiich is by far the most widely used form in giee, the
other forms of provisional arrangements pendingnutdtion are not based upon joint zones, but upon
provisional lines ode factoboundary.” The view of that author that joint dieygnent agreements are a form of
provisional arrangements rather than the lattend@ form of the former may be very contestablee Gao
Jianjun, “Joint Development in the East China $¢at:an Easier Challenge than delimitation”, Theetnational
Journal of Marine and Coastal Law 23, number 1(M&@08):40, see his footnote 8.

24

25
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to study the 2001 JDZ in the Gulf of Guinea sterosnfthere, besides some local geopolitical

and legal considerations dealt with in Chapter I.

International law is a matter of general interestthe world as a single community, and a very
serious one, as what is at stake is both the reégnlaf human activities on the one hand, and the
peaceful settlement of disputes between Statem@msit of those activities, in the other hand.

The law of the sea, which is a major branch ofrimagonal public law, appears to be of prime

interest, as oceans cover most area on the eatttface and as the quality of our climate as well
as our economies now depends on the ability of mdrds a whole to carry out their sustainable
management.

In connection with those concerns, the theorefioalis of our research about the 2001 N/STP
JDZ Treaty can be cast as follows: to what extemsdt abide by international law and State
practice in the matter of joint development ovespdited maritime areas? Besides, as there
appears to be a need for sub-regional cooperatitnregard to the management of maritime
areas, both on international legal ground and ftbe geopolitical prospects of the Gulf of

Guinea, can this JDZ contribute in enhancing regjiartegration, and how could it do so?

This two-fold theoretical question is linked to tvabjectives and entails the division of the
following discussion into two broad parts. One ahjee is to state the contribution of the N/STP
JDZ Treaty to State practice in the matter of jaletvelopment. The issues in view of that
objective shall be trying to analyze the way treuésof jurisdiction over the disputed maritime

area is handled, as well as trying to grasp th#tutienal framework that the Treaty sets out.

Another objective is to carry out a prospectivelysia of the forthcoming issues the N/STP JDZ
should have to deal with in matter of sustainal@eetbpment of oceans, as it goes operational
and as it contemplates the exploitation of liviagaurces in a part of EEZ in the Gulf of Guinea.
Thus the matter under consideration shall be tigall@rinciples for the conservation and

management of fishery resources, and the emerdialleages new developments in the law of

sea pose to developing countries and to Africamt@s especially. The discussion shall seek to
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establish that the N/STP JDZ is in full bear wittiernational environmental law and ocean

governance law.

In terms of results, this work analysis the N/ SJIPZ, comparing it with the whole State
practice and finds that this is a feature of jalelvelopment that deserves to be qualified as
“provisional agreement” under article 74(3) and®3¢f the LOSE®. The discussion helps to
observe a debate between scholars as to the diffieriationships between the concepts of joint
development, provisional arrangement, and unibratBut generally, there is an inappropriate
use and conception of the expression “provisiorrshrgements”. It is our view that this
expression shall apply to what is termed as sudeuthe LOSC, or similar to it. Due to that
confusion, two debates overlap: the one on theooumty nature of joint development, and the
other one on the customary nature of provisionedregement. These debates do so overlap
especially as these concepts present by themsalvestional overlapping of their respective

meanings. However these are two issues which cdstaould be dealt with separately.

Following this path, we reached the conclusion ttie N/STP JDZ Treaty is a major
contribution to the expression opinio juris over provisional arrangements, contributing to the
public acknowledgment by States that there existsit@rnational conventional obligation under
articles 74(3) and 83(3) of the LOSC - at least Rarties to this instrument - to conclude
provisional agreements in case of deadlocked maitelimitation negotiations. Considering
the fact that the LOSC and its 160 parties reptes@st of the States, that there now exists
significant State practice on that matter and thaént international law case has confirmed the
mandatory nature of the LOSC provisions governimgvigional arrangements, it may be
possible to assert that the existence of that atitig is beyond doubt. The only issue likely to
still be discussed is its customary nature, thonghwould sustain that it is already customary to

our point our view.

% For a printed version of this important instrumesate United Nations/DOALOS/OLA, The Law of the Sea
Official texts of the United Nations Convention thre Law of the Sea and of the Agreement Relatirtgeo
Implementation of Part XI of the United Nations @ention on the Law of the Sea with Index and exiseffom
the Final Act of the Third United Nations Confereran the Law of the Sea, New York: United Natid®zG)1.
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On the other hand, the suggestion is made thaiana institution would be the best framework
to cope with these issues, in agreement with iatevnal law. The GGC, created in 2001, may
serve as the best framework where to contemplegegtes and undertake regional action for:

- maritime delimitation disputes that are still perglias well as the management of existing
JDZs as other JDZs that could be created besideSN{BTP JDZ, or for any other
provisional arrangement or resource sharing agreebeween member States;

- issues in connection with the conservation and mpamant of fishery resources in general,
the implementation of the Ecosystem Approach thdfies(EAF) and the Precautionary
Approach, the implementation of the Regional Sed Regional Action Plan scheme
advocated by the United Nations Environmental Rrogne (UNEP); marine pollution and
environmental protection of ocean and maritime area

- new challenges emerging out of new trends in thedfathe sea, such as the delimitation of
the continental shelf beyond 200 nautical milesgpdeeabed mining in connection with

activities in the Area, and marine energy utiliaattechnologies.

This framework appears even more efficient asulcdbde at the same time an appropriate forum
to consider the interests of LLGDS around the @@ilGuinea, like Chad or the Central African
Republic, in the EEZ of the coastal States, a prblhat cannot be easily tackled in the JDZ
since the rights of LLGDS under the specific legaime of the EEZ appear to be dampened by
the discretionary granted to the costal State ganek to these rights. Those rights and interests
could be at stake in the duration of the JDZ ages#m which usually covers decades, and
especially in the N/STP JDZ, which is to remairfarce for forty-five years after its entry into
force. Besides, the implementation of the rightactess of LLS and the freedom of transit
granted to them under Part X of the LOSC could drenlonized on a regional basis and likely be

improved thanks to this harmonization.

The GGC is also relevant as Cameroon potentiailyysrithe status of a GDS and has its faith in
this respect linked both to the result of pendirgyitme delimitation between it and Equatorial
Guinea, and the acknowledgment by other coastaésStar international law that the Gulf of

Guinea is an enclosed or semi-enclosed sea undevRaof the LOSC.
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If the Gulf of Guinea could be granted the statti®mlosed or semi-enclosed sea, the GGC
could be the regional organization referred to tiicle 123 of the LOSC. This provision makes
it a duty for States bordering an enclosed or samiesed sea to cooperate “directly or through
an appropriate regional organization” in order riraéa “to coordinate the implementation of
their rights and duties with respect to the prodpectand preservation of the marine
environment”.

Accordingly, the discussion contemplates the hyesis that the JDZ could be expanded to
cover the whole Gulf of Guinea sub-region, in agreet with relevant principles of international
environmental law in the field of ocean governarare] with respect to considerations pertaining

to maritime delimitation and law of the sea as nus®d above.

As to the principles of international law applicabih the JDZ, in the GGC or whatever
framework of cooperation or national jurisdictiomature that shall prevail in the EEZ of the
coastal State bordering the Gulf of Guinea, oueassh discloses that the concept of Maximum
Sustainable Yield (MSY) contemplated by the LOS@errarticles 61 (3) of Part V on EEZ, and
119(3) of Part VII on the High Seas, is ho moreusate enough to deal with the conservation
and management of fisheries resources. A part shfefies management science has been
rejecting it since 1975 and it should be eithecalided, or from now on interpreted in the light
of its newer conceptions, and no more accordinthéoconnotations attached to it under the
LOSC. These newer conceptions of the concept of M&Yenshrined for instance in the 1992
Agenda 21 and article 7.1 of the 1995 FAO Code ofdtict for Responsible Fisheries. As a
matter of fact, these newer conceptions are anesgmn of the primacy of two new principles,
more accurate, underlined by international law: Pinecautionary Principle and the Eco-system
Approach to Fisheries (EAF).Articles 7.5 of FAO @odor a broad application of the
precautionary approach to fisheries conservatiath management with regard to MSY. This
means that this latter concept is still used, butambination or in relation with the newer one.
However, there are significant differences in theanming of MSY under the LOSC and MSY
under Agenda 21, such as the shift from “harvesfgeties” (the LOSC) to “marine species”

(Agenda 21) with regard to targets.

The discussion has two main parts:
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PART I: The JDZ between Nigeria and Sao Tome anthcipe: Compliance with
International Law, Issues and State Practice;
PART Il: The JDZ and Ocean Governance Matters:if@nment, Fishery, Hydrocarbons

and Regionalism.
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PART |
THE JDZ BETWEEN NIGERIA AND SAO TOME
AND PRINCIPE: COMPLIANCE WITH
INTERNATIONAL LAW, ISSUES
AND STATE PRACTICE
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The main objective of our discussion at this stsigal focus on assessing to what extent
the N/STP JDZ Treaty is in compliance with interoaal law and State practice in the matter of
joint development. This task can be undertaken hyriar analysis of the context and the
contents of the Treaty. This analysis shall prodaed more comparative move aimed at seizing
the genuine contribution of the Treaty to Statectica in the field of joint development, if there
is to be any such contribution. It may seem appatprto try to carry out the inaugural part of
such an analysis under the following title: The JDg#tween Nigeria: compliance with
international law, issues and State practice (Gapt It shall logically be followed by a

comparison between the N/STP JDZ and the broadetige of joint development(Chapter II).
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CHAPTER | : THE JDZ TREATY: GENESIS, STRUCTURE,
ORGANISATION AND ISSUES

The agreement creating the JDZ between NigeriaSaadTome and Principe has been achieved
through a process and presents a genuine stru@HETION [). Its contents appeals into

guestion some legal and management issues (SECTJON

SECTION I: THE FEBRUARY 21 2001 TREATY: GENESIS AND STRUCTURE

The Treaty entered into force on 16 January 2G08as been stated. But on January 16, 2002,
before that date, less than one year after itsasige, the Joint Development Authority (JDA)
had been inaugurated by the Heads of States divihgarties. This is an organ created by the
virtue of the Treaty tointer alia, conduct the management of the JDZ. Before coriagi¢he
issues that it involves, it might be interesting dpprehend its main features (C) and its

organization (B), as well as its genesis and tigotiations that lead to it (A).

A. The 2001 Treaty: genesis, context and negotiations

The genesis and the context (1) in which the natjotis leading to the Treaty took place (2)
could prove useful in order to achieve a betteetstdnding of the issues at stake.

1. Genesis and context

The Treaty seems to be the product of three or douwerging factors: Nigerian traditional
geopolitical stand as African regional power, ther@mic necessity for the Parties to secure their
control over the natural resources off their coasich is generally accentuated by pressure from
oil firms; the Bakassi crisis that burst out in tiegion in 1994 when Nigeria sent troops in the
Bakassi Peninsula, resulting in military clashesvieen the latter and Cameroon, and proceedings

before the ICJ; and the subsequent move by Nigeyiag to have its EEZ delineated.
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The entire action of Nigeria in international relas may be viewed as an assertion and
assumption of its role as an African regional poveexd precisely as a mighty and wealthy Black
State, able to face the geopolitical challengesrging on the African scene. This State believes in
its might and wealth, and on Africa, and sharesdbal or ideology of pan-africanism, and a broad
concept of Africa that encompasses the continathtardiasporas around the world. The existence
of a relatively strong attachment of what Luc Smomj terms as “African transnations” to the
continent is a factor, along with African histowhich partly explains Nigeria’'s efforts to asseseif
on the international politics “as a power of thadd world™’.

The way in which the Bakassi crisis with Cameragferred to in the following lines is being
eventually settled proves that Nigeria is, on titerhational stage at least and from a generat pbin
view, that responsible power it tends to be. Thacetil settlement that has eventually prevailed
between the disputants seems to be partly duetoammitment from both President Obansajo and
his counterpart from Cameroon, President Paul Riy&course to diplomacy after ICJ ruling. This
is more consistent with Nigeria’ year-long costlgnmonitment to peacekeeping missions and
diplomacy in the framework of the Economic Commyinit West African States (ECOWAS)That
unfortunate crisis ascertains and contradictseas#éme time the traditional political stand of Mige
It is an attempt to use its might against a neighbot which proves to be less responsible than
peacekeeping missions.

As to what regards the economic necessity beingbtiee major factors to consider, and
rather from far the ultimate one, it could be asasibticed that many countries in the Gulf of
Guinea have been enjoying large financial resourfcesn offshore oil exploitation since
decades. This is especially the case with Nigem @her surrounding states like Cameroon,
Gabon and Congo. Equatorial Guinea and Sao Tome Ramttipe, which gained their

independence more recently in 1968 and 1975 rasphgtand were among the poorest in the

" Luc Sindjoun, Sociologie des relations internadies africaines (Paris : Karthala, 2002),11 : ga#tir de l'idée de
I'Afrique diasporique et de son rapport au contin@m comprend que I'Etat nigérian essaie constarhrde se
présenter comme une puissance du monde noir, 4asokiation africaine de science politique considgsmme
politiste africain tout politiste ayant une ascerma africaine sans discrimination fondée sur lau lge
résidence. »On the same page, Pr. Sindjoun mentiohis introduction to this important book on seciology of
African international relations, works from othemiaent internationalists such as Arjun Appadurdioge works
ascertain the existence of African «transnatigngllowing Pr Sindjoun to state the followinglLes
« transnations » africaines des Caraibes, d’EuebpEAmérique ont été des sites sociopolitiquesar@mts de
I'éclosion du panafricanisme et sont des cadrespdéssion de I'attachement multiforme de la diaapau
continent. »

28 1t is assumed that Nigeria lost hundreds of soddie year-lasting peace keeping missions in Libenr Sierra
Leone.
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region, soon began to contract with internationgél corporations, gaining fluent financial
income. That was also the case with Angola, inddgenin 1975, which has just gone out of a
fierce civil war and is now enjoying fluent oil imme. This economic factor is recognized as
such by the writings of commentators across theddgs the case with Daniel Tim’s article in
the last issue of the classiddlaritime BoundarieS. Maurice Kamga shares this view in his
book on African maritime delimitation, stressingthhe rush towards maritime delimitation in
the Gulf of Guinea is linked to the presence ofparspect of oil and gas, and pressure put over
States by oil companies:
La découverte du pétrole et la possibilité de lleitpr ont fait de la question des délimitations
maritimes une priorité dans la région (...) [L]a v@bie pression est surtout d’ordre économique,
dans la mesure ou les compagnies pétrolieres exeuoe influence considérable sur les Etats
cétiers afin gqu’ils prennent le contrble de ce gsli, pour de nombreux Etats, la promesse d une
richesse jusque la inespét&e

The earliest attempts to achieve maritime boundatfinitation in the Gulf of Guinea by
newly independent States date back to 1970, whene@mn and Nigeria started negotiations
over their boundary. Until 1990, except the Junedl975 agreement between Cameroon and
Nigeria, there were no maritime boundaries agreésnienthe Gulf of Guined.The situation
will remain the same up to 1998. A turning pointswaached in 1993 when Cameroon, Nigeria

and Equatorial Guinea started on a bilateral grogodook over the possibility of trilateral

29 Daniel Tim, “African Maritime Boundaries”, imternational Maritime Boundaries, vol. V, ed. Déw. Colson
and Robert W. Smith (The Hague: Martinus Nijhofbishers, 2005), 3429.  Explaining the fact tinatecent
years there has “been considerably more activitghenwestern side of the [African] continent thaere has
been to the east”, the author concludes that thisin great part been driven by offshore oil diecis which
have heightened interest in boundary determinaf@neconomic reasons.”p.3429 Thus, reporting on EEZ
negotiations between Nigeria and another neighbgusitate not linked to the dispute in the Gulf afifi@a, that
is Benin, he discloses that “this process is drivepart by Nigeria's desire to set the limits @& €conomic
exclusive zone in the Gulf of Guinea, which consaome of the world’s richest offshore hydrocarboead
p.3432.

30 Maurice Kamga, op. cit., pp18-19. Underlying tbée of oil in maritime boundary disputes, Kamgguas that

Africa simply follows a general move towards theugpriation of maritime areas which goes back t tited

States 1945 Truman Declaration : « Les ressouncdsyérocarbures, notamment le pétrole, ont été saaun

doute, la cause premiére vers I'appropriation diesg maritimes jusqu’alors régis par le principgrsaaint de

la liberté de la haute mer(...) L'Afrique n'a pas appé a ce phénoméne et I'on sait que le pétroleresgténéral,

a l'origine des différends de délimitation maritimépp.17-18).

Jonathan I. Charney and Louis M. Alexander, lediernational Maritime Boundaries Vol. Il ( Martis Nijhoff

Publishers: The Hague/London/New York), 2249.See Bureau of Oceans and International Environmeamtel

Scientific Affairs, United States Department of t8taLimits in the Seas, no. 108, Maritime Boundarié the

World [book on-line] (Washington:1990, accessed 1March 2010) 10-11; available from

www.state.gov/documents/organisation/58379.pdf.

3

-
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negotiation in order to achieve a tripoint. The otegion process seemed in a success track, as
Cameroon and Nigeria even started to work out tt@ept of a sub-regional institutional
framework to develop cooperation on maritime areerag the States located on the Gulf of
Guined&?. Then very unfortunately, the Bakassi crisis wiagjered.

This crisis contributed indirectly in reinforcindh@ urge for maritime boundaries.
According to Tim, besides commercial interest:

The other catalyst to such activity [of boundaryirdeation in the Gulf of Guinea] was
the commencement by Cameroon of proceedings adsigstia before the International court of
Justice in 1994 which included determination ofiaritime boundary®

Some months after Nigerian troops had set footherBiakassi Peninsula which Cameroon
claimed sovereignty upon, Cameroon instituted prdiceys against Nigeria in front of the
International Court of Justice (ICJ). The matten@sv known by international law specialists as
the Land and Maritime Delimitation between Cameroon asigeria (Cameroon v. Nigeria;
(Equatorial Guinea Interveningjase.

It is in the course of those proceedings that Negectively started looking for the
delimitation of its EEZ. But it should be emphasizbat it is still during the same period that Sao
Tome and Principe issued its 1998 maritime lawnuiag archipelagic statéfsand confirming
unilaterally drawn archipelagic baselines of 19W#ich Nigeria opposed. In 1998, Nigeria

contacted a private legal corporation to have EZ BHelineated. It is possible that Nigeria saw the

32 See Chapter llinfra.

% Tim Daniel, op.cit.,I.

3 Law n° 1/98 of 1998 revokes earlier maritime $égfion of 1978 through which DRSTP claimed a terial sea

limited tol12 nm, an EEZ limited to 200nm and deditesl its archipelagic baselines; the coordinatetheflatter
were amended by Decree-Law n°48/82 of 1982. The 198v reiterates former archipelagic baselinesntdai
and recourse to the median line as the outer bifnihe EEZ.Art.4 of this Law is written as follow4n case of
specific provisions set up in international tresti#gned together with other States whose coastadjacent to
the ones in the Democratic Republic of Sao TomeRxttipe, the outer limit of the exclusive econorone in
the Democratic Republic of Sao Tome and Princifl stot be extended beyond the median line evenyt pf
which is equidistant to the other one”. See Dadiddzurek, “Gulf of Guinea Boundary Disputes” Boangand
Security  Bulletin[book  on-line](Spring  1999;accea$se 20 March  2010):101; available from
http://www.dur.ac.uk/resources/ibru/publication/bsb7-1_dzurek.pdf. The author rightly noticémt the
world “adjacent” in the latter art.4 presumablyemsf to “opposite”, since DRSTP is an archipelagatesand
cannot have adjacent coastal States as neighb&grording to Dzurek, fte US Department of State has
analysed the archipelagic baseline claim and coeduthat it accords with provisions of the 1982 UN
Convention”. Dzurek refers to n°98 of the US Depemt of State issue on “Archipelagic Straight Bass:: Sao
Tome and Principe (New York: 1983),also availableon-line, at  http://www.state.gov/documents/
organization/58578.pdf . See also Law of the BaHetins n°1 [book on-line](accessed 20 March @01
http://www.un.org/Depts/los/doalos_publications/LBMHetins/Bulletin_repertory.pdf
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advantage brought about by Cameroonian claims enctiurse of the proceedings. Cameroon
displayed in its Memory what it termed in French'lagne équitable”, or “Equitable liné® that
could be interpreted by both Equatorial Guinea $ad Tome and Principe as an infringement on
maritime areas upon which they claimed sovereignfyrisdiction. The said line divided the Gulf
of Guinea in two parts, the northern part and thattern one. In the southern part, Cameroon
seems to have claimed sovereignty or jurisdictivardhe whole maritime area situated on a
westwards oriented projection of its coast, whiokiers almost the entire maritime area off the
coast of Equatorial Guinea and Sao Tome and Pdand\gcording to Nigeria in its Rejoinder,
Cameroon sought no less than the “global apportmrof the Gulf of Guine&®. Nigeria seems

to have believed there were serious chances the Gawuld accede to this peculiar request from

Cameroon.

% See Appendix Il: Map representing the Cameroopiaim of an Equitable line in the proceedings befie ICJ,
and Appendix Il: Map representing a constructiorth®y author of the relative position of the N/STBZJnd the
Cameroonian claim in the Gulf of Guinea, as exméd®efore the ICJ.

% Rejoinder of the Federal Republic of Nigerimnd and Maritime Boundary Between Cameroon ancefitig
January 2001
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Figure 1: Cameroon’s 199&quitable Linein the Gulf of Guinea
(Source: Tanga Biangd/'Intervention de la Guinee Equatoriale dans |déedlénd frontalier
camerouno-nigerian:fondements, effets et porte&§®Ehesis, IRIC, University of Yaounde II,
2007, map no. 5)

The year 1998 was crucial for Nigeria in the resolt its action in front of the ICJ. That
year, it became evident that its maritime boundaih Cameroon could be decided by the
Court. The Court rejected seven out of eight prelary objections raised by Nigeria. It is likely,
as Cameroon would say later on, that it then tteedecure the delimitation of its maritime
boundaries with the two other states whose interestild be affected by the ICJ decision. In
doing that, it could have more obvious argumentsiétend the position according to which
Cameroons claims affected third party states isteréPresenting maps of agreed boundaries
should have been an evident proof of clear ovengppetween Cameroon’s claims and those of

third parties. This hypothesis, to our point ofwjeshould be taken into consideration in
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analyzing the outcome of negotiations between Nagamd Equatorial Guinea, or Sao Tome and
Principe, especially as to the speedy negotiatioth immplementation process set up by the
Treaty. It is possible that those negotiations wacditated by convergent interest in the concern
that Cameroon claim about the Equitable Line hatkgged among the three neighboring states.

No surprise then, as what regards the move fronatégal Guinea forwarding on 30 June
1999, an Application for Permission to intervena &on-party in the case, in accordance with articl
62 of the Court’s Statute. In the terms of the Agayion:

It is the purpose of Equatorial Guinegitervention to inform the Court of Equatorial
Guinea’s legal rights and interests so that theyaie unaffected as the Court proceeds to
address the question of the maritime boundary betv@ameroon and Nigerfa.

On 23 September 2000, Equatorial Guinea and Niggized a treaty in view of a partial
delimitation of their maritime boundary. Camerobeert articulated a formal contestation against
the deal by a letter dated 5 December 2000 filedht Registrar of the Court. Cameroon
disclaimed that treaty as a move to put the Caouftdnt of what it termed in French as “a fait
accompli”. It should be noticed that in the measetinsome months sooner, Cameroon had
promulgated the 17 April 2000 law relating to itafiime area®.Under this law, Cameroon
claims not only an EEZ, but also a continental fshbe seabed and ocean floor of “which go
beyond the territorial sea, and cover all the radtextension of the land territory of the Repulblic
Cameroorup to the farthest limit permitted by internatiofeals’. Was Cameroon still referring to
its claim in relation to the “Equitable Line? Anywat is just some months later on, after the 17
April 2000 maritime law and the 23 September 2008afly that Nigeria and Sao Tome and
Principe signed the agreement over the JDZ, orebtuary 2001.

2. Negotiations

Thus negotiations between Sao Tome and PrincipeNageria which started around 1998
should have been influenced by this legal and déagad context. The hard bone of the
negotiations soon appeared to be the effect to ikengto the island of Principe, and

proportionality as to the weight to be given to tlwastal length of each party. Nigeria enjoys

37 Application for Permission to Intervene of theplblic of Equatorial Guined,and and Maritime Boundary
Between Cameroon and Nigeriz0 June 1999, p. 6.

3 See Law n°200-2 of 17 April 2000 relating to Mamié areas of the Republic of Cameroon, in Offigakette of
the Republic of Cameroon, January 2000, pp 3-8.
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quite an extensive coastal length, and seeminghgra@eographical facts like its population and
its terrestrial land mass, compared to those of Bame and Principe, should have influenced
the course of negotiations. But according to Neéself, summing up of the negotiations, they
did not; only the length and the partial effect evert stake in the discussi6h$he Heads of
States of both countries then met in a two-day siinmom 29-30 November 1999, giving
instructions which resulted in a series of negiutief®.

As once started negotiations soon seemed to haehed a stalemate, the Nigerian Head
of State, M. Olusegun Obasanjo, made a visit to Bame on 28 August 208Din order to
discuss the matter with his counterparThey came out with a provisionary arrangemerthén
form of a JDZ. That JDZ was to be established enlihiefest delays, it seems, as one takes into
consideration the tight scheduling in the Treahd the legal and geopolitical context referred to
here above.

39 See Rejoinder of the Federal Republic of Nigaramd and Maritime Boundary Between Cameroon and:fitig
par.10.42, where Nigeria explains: “In its Law 98 Sao Tomé e Principe unilaterally claimed anidigtance
line boundary with Nigeria (...) In response, Nigamigted that in its view, its much longer coasthmerranted a
substantial adjustment in its favor of the clainneedia line. Nigeria took the position that it wag prepared to
accept the 100 n. m. archipelagic baseline dragiwéden the islands of Sao Tome and Principe dsii&ie a
coastal frontage. Sao tome, although anxious tohr@m agreement, has not been prepared to accgetiati
proposals for a specified boundary based on gipangjal effect to its individual islands.”

“% Ibid., par.10.44

L |dem.

“2 |bid., par.10.45 where the following is disclos&éFollowing earlier discussions, the Presiderftthe two States
agreed on August 2000 that they should not be sgeki reach agreement on a definitive maritimerioiauy.
Instead, in the interests of co-operation betwbertwo States, and having regard to major unredalifferences
in their positions, it was desirable to createiatjdevelopment zone (JDZ) in the area of overlagmilaims. The
two Presidents created a Joint Ministerial/TecHriBzammittee to draw up details provisions for tBJ
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FIGURE 2: THE N/STP JDZ IN THE GULF OF GUINEA
(Source: D.A. Colson and R.W. Smith, Internatiddalitime Boundaries, Vol. V, p.3648)

However, it should be underlined that the paceegotiation may be partially due to the
absence of any serious apprehension concerningesiogirce potential in the area of overlap. In
negotiations that lead to the Malaysia-Thailandriéaty 1979 Memorandum of Understanding
setting a JDZ in the Gulf of Thailandag@prehension concerning the natural gas potentighe
area of overlapresulted in a delay running over five years. histlatter case, negotiations over
the maritime boundary had started in 1972, and teedlg the parties agreed to joint
development of the non-living resources in an andeere their continental shelf claims
overlapped’.

The Joint Technical Committee set up by the Heddbeotwo States held three rounds of
non-ministerial negotiations and a joint ministengeeting:

- 25-27 September 2000, Lagos, Inaugural MeetindhvefJoint Technical Committee on the

Establishment of the Joint Development Zone;

3 David Ong, “South-East Asian State Practice onltiiet Development of Offshore Oil and Gas DepbsitsThe
Peaceful Management of Transboundary Resourcées, p.
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- 1-2 November 2000, Sao Tome, Second Meetingh@fJbint Technical Committee on the
Joint Development Zone;

- 16-18 November 2000, London, Joint Ministeriabn@nittee on the Joint Development
Zoné",

Eventually, the Treaty was signed in Abuja on 2brkary by the Ministers of Foreign Affairs

of both countries.

The JDZ thus is a result of a practical compromaseevidenced by its two major lines or
limits. The northern line corresponds to the EEZeolimit claimed by Sao Tome and Principe,
that is in the case Principe island were to be rgifidl effect, whereas the southern line
represents the line or limit of the Nigerian maxistaclaim giving no weight to Principe island
in delimitating its EEZ°.

B. The 2001 Treaty: its organization

The Treaty displays three main components: the tf¥réaelf, an Appendix and a
Memorandum Of Understanding(MOU).The Treaties opeitts a clear reference to paragraph 3
of UNCLOS article 74, stating that the Parties tdko account the United Nations Convention
on the Law of the Sea(...), in particular, articld3)4which requires States with opposite coasts,
in a spirit of understanding and cooperation, tokenavery effort, pending agreement on
delimitation, to enter into provisional arrangenseot a practical nature which do not jeopardize
or hamper the reaching of a final agreement ondélenitation of their exclusive economic
zone”. This reference to the UNCLOS is a part & thiginality of provisional arrangements
entered into after 2000, as to the contrary taevaohes. It's the case with the 11 February 2002
Agreement on Provisional Arrangements for the Detition of the Maritime Boundaries
between the Republic of Tunisia and the Peoplem@®atic Republic of Algeria, which refers
to paragraph 3 of both UNCLOS article 74 and ati@B.This treaty draws up a provisionary
maritime boundary between the two countries as estgd by its denomination, and probably
runs through different maritime areas, thus refigrtio EEZ as well as to the continental shelf.
The 21 February 2001 treaty refers solely to a&ti, since it deals only with EEZ. So does the
2 December 2003 “Exclusive Economic Zone Co-openafireaty between the State of

4 Rejoinder of the Federal Republic of Nigeria......p.
% See Appendix |: Map of the JDZ in the Gulf of Ges.
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Barbados and the Republic of Guyana concerninge#secise of Jurisdiction in their Economic
Exclusive Zones in the Area of Bilateral Overlaghi each of their Outer Limits and beyond
the Outer Limits of Other States” signed in London.

As to the Timor Sea Treaty of 20 May 2002, it refery the same paragraph 3, but only to
article 83, being related exclusively to the coatital shelf of both parties. The Treaty also
acknowledges in its Preamble, “the existence ddraa of overlapping maritime claims as to the
exclusive economic zones” of the Parties. It isd#d into a Preamble, a Preliminary and twelve
Parts displaying fifty-three articles.

The Treaty is followed by an Appendix which is paftit. This brief Appendix of three
articles describes @pecial Regime Aregrcumscribed by three points A, B and C on trebsd,
subsoil and superjacent waters thereof, upon wNigeria shall throughout the duration of the
Agreement enjoy exclusive right to administer itg@&tia should also “exercise jurisdiction over
it, including the right to exploit and develop fssources for its own benefit”. Article 3 of the
Appendix announces the Memorandum of Understandinthe Special Regime Area (MOU).
This MOU governs some development programs to loeemaken by Nigeria to the benefit of
Sao Tome and Principe as a way of compensation.

This MOU is “an integral part” of the Treaty acciorgl to this article 3.I1t's made up of four
short articles. In substance, it states Nigeri@smitment to “render economic assistance” to
Sao Tome and Principe in the form of four projestamerated under its article 4:

- Refinery and crude oil allocation

- Working interest in a block,

- Establishing a port/logistic facility

- Equipping and training of the Coast Guards of tlembDcratic Republic of Sao Tome and

Principe.
C. The main features of a complex Treaty

The complexity of the Treaty is reflected in itssmeral divisions (1) as well as in the JDZ

institutions or organs (2).

1. The Treaty and its divisions
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Setting aside its Appendix and the MOU, which awevery extended and cover three and four
short articles respectively as already mentioneav@pthe Treaty itself runs over fifty-three
articles. These articles display the substancé®fTreaty and divide up into a Preliminary and
twelve Parts which are:

- Part One: The Joint Development Zone;

- Part Two: The Joint Ministerial Council;

- Part Three: The Joint Authority;

- Part Four: Administrative Services;

- Part Five: Duties of Personnel;

- Part Six: Finance;

- Part Seven: The Zone Plan;

- Part Eight: Regime for Petroleum in the Zone;

- Part Nine: Other Resources of the Zone;

- Part Ten: Miscellaneous;

- Part Eleven: Resolution of Deadlocks and Settletnof Disputes;

- Part Twelve: Entry into Force and Other Matters.

The Preliminary is made up of a single articled®finitions It gives the meaning of some
technical terms such a®ntract area contractor, development activitydevelopment contract
exclusive maritime areanstallation, operating agreementperator, or Zone Some of the
Treaty’s divisions are related to the JDZ instdos and are described below. Part Five contains
two articles orimpartiality and conflicts of interest@rt.15), and onConfidentiality(art. 16).1t
provides inter alia for a Written Declaration to b®de under oath by Executive Directors,
officers and other members of the Authority befassuming their functions, the form of which
should be approved by the Council. This documeatishdetail “any direct or indirect interest
which might reasonably be considered to amount tnancial interest as referred to in
paragraph 2” (art. 15.3). Part | is the back bdnthis instrument. It is made up of four articles.
Article 2 on the “Establishment of joint developrheone gives the list of the geodetic lines of
the points by which the JDZ is bounded, using tf&@SAB4 Datum;

Article 3 deals with the “Principles of joint dewepiment”. Article 3(1) sets out three

principles being respectively the principle of jorontrol of both parties over the exploration
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and exploitation of the resources in the JDZ, thecple of optimum commercial utilization of
these resources, and the principle of 60/40 per s@it of benefits and obligations in favor of
Nigeria. This major provision reads as follows:

Within the Zone, there shall be joint control by tStates Parties of the exploration for
and exploitation of resources, aimed at achievipgnmum commercial utilization. The States
Parties shall share, in the proportions Nigerigpé0cent, Sao Tome and Principe 40 per cent, all
benefits arising from development activities cafrieut in the Zone in accordance with this
Treaty.

This provision sets out three other principles: phmmciple of due respect to the Treaty
(articles 3.2 and 3.3), the principle of efficiee®ploitation of resources (article 3.3) and the
principle of diligent implementation of the Treaty.

Article 4 sets forth the classical “no prejudiause” which is found in almost all joint
development and provisional arrangement agreementier the formulation “No renunciation
of claims to the Zone”. Article 4.1 provides addals:

Nothing contained in this Treaty shall be interpdeis a renunciation of any right or
claim relating to the whole or any part of the Zdmyeeither State Party or as recognition of the

other State Party’s position with regard to anfatigr claim to the Zone or any part thereof.

Article 4.2 adds that:

No act or activities taking place as a consequehdhis Treaty or its operation, and no
law operating in the Zone by virtue of this treatyay be relied on as a basis for asserting,
supporting or denying the position of either Stagety with regard to rights or claims over the

zone or any part thereof.

Article 5 on the “Special Regime Area” prevents #pplication of most of the provisions of the

Treaty to that area, and provides for the excepttorthis rule.

Part Six on the important matter of finance hasaydy one article as many others, that is
article 17 onBudgets, accounts and audit provides thathe Authority shall be financed from
revenues collected as a result of its activitiBat for the beginning states shall advance to it

funds necessary for those activities. The Authomignages the funds for the JDZ institutions

31



and staff and is subjected to an annual audit bgreal auditors approved by the Council. States
parties share the burden of any shortfall thatctaffiect the budget at any time in the proportion
60 per cent for Nigeria and 40 per cent for Sao @@nd Principe. The surpluses of revenues
over expenditure and subject to established redenas shall be paid to national treasuries of

the parties in the same proportions.

2. The JDZ and its institutions: achieving cooperatiorand equity

The Treaty establishes a Zone and some majorutishs. The Zone covers an area of
34,540 square kilometéfs which amounts to about 10,000 square nauticasmirticles 74(1)
and 83(1) of LOSC require neighbouring coastaleStad settle their EEZ and continental shelf
through agreement, and in accordance with intevnatilaw’. In the case of failure to reach
such an agreement, and subject to recourse to dumee governed by Part XV on disputes
settlement, the LOSC provides for provisional ageanents. The Treaty makes a noticeable
effort in reflecting this in the institutions credtin the framework of the JDZ.

As we know now the Treaty resulted from negotiaidBven if the JDZ in itself is not a
boundary, it is worth noticing that it has beeniaebd through negotiations, apparently “in a
spirit of understanding and cooperation”, as rexflilny the relevant provision of the LOSC, that
is paragraph 3 of articles 74 and 83.The presonpto “make every effort to enter into
provisional agreement of a practical nature” hasnbebserved and went through. The Treaty
and the JDZ are the result of such an effort.

Delineating the JDZ in provisional agreement itselnains a difficult task, and is properly a
diplomatic and legal challenge. Writers such as @aojun have underlined this difficulty:

For a joint development arrangement to succeed,p#racipating states must tackle
different kind of challenges, and the foremosthese is the delineation of a joint development
zone (JDZ).Although there is no specific rule inemmational law addressing this issue, in

practice, however (...), the location of the JDZ laslose link to the international rules on

6 Gao Jianjun, “Joint Development ...” IJMCL, Marcf(B,55.

4" paragraph 1 of articles 74 and 83 says thhe delimitation of the exclusive economic zondicental shelf
between States with opposite or adjacent coast Ishaffected by agreement on the basis of iaténal law,
as referred to in Article 38 of the Statute of thernational Court of Justice, in order to achieae equitable
solution
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maritime delimitation. (...) Joint development is by means an easier challenge to be tackled
than maritime delimitatiofs.

Indeed, there were many challenges involved indiéleneation of the N/STP JDZ. For
instance, it is a genuine merit to the partiessiocceeding in solving the difficult problem of
choosing the coasts relevant to the delimitationkwAccording to Laurent Lucchini, drawing a
provisional line as a way of determination a bouydsy adjudication is a “delicate issue” that
could be addressed by taking into consideratioly tmé coastal segments joining base points
upon which the construction of the equidistance liretween the two Parties shall félyit
seems that the States in the Gulf of Guinea byrtiagoto available techniques on the
international arena among various cabinets of éggemerally choose those points accurately.

The Treaty thus establishes, in the framework gfr@visional arrangement, a Zone
circumscribed by the “zone of overlapping claifls3f the Parties. In its Preamble the Treaty
acknowledges “the existence of an area of ovengppnaritime claims as to the exclusive
economic zones lying between their respectivetteres” (referred to in the Preamble as the
“Area ).Nearly half of current joint developmentragments similarly determined JDZs on the
area of overlapping claims. Thailand and Malaysibowed the same scheme in their 1979
Memorandum of Understanding. Having failed to agred¢he effect to be given to the Thai Ko
Losin island on the delimitation of their maritirbeundary, they eventually agreed to set out a
Joint Authority to which they gave all rights andsponsibilities for the exploration and
exploitation on their behalf of the non-living nedliresources of the seabed and its subsaoil in the

8 Gao Jianjun, “Joint Development”, IJMCL (March®), 41.

9 Laurent Lucchini, “La Délimitation des Frontié&rélaritimes dans la Jurisprudence Internationale’Maritime
Delimitation, Rainer Lagoni and Daniel Vignes, edMartinus Nijhoff Publishers, Leiden/Boston,2006),
12.According to L. Lucchini, this issue is even mdifficult for the international judge: “ Il estai que le choix
des cétes pertinentes est un probléme difficileesi cependant mal résolu. La jurisprudence y appame
attention parfois distraite; surtout, elle mangigeconstance dans les quelques indications gu@lmit. | |
arrive méme que l'identification des cétes pertteeriui apparaisse impossible, comme cela s'estyirdans le
différend opposant la Libye et Malte, ou le jugeaesulé a un constat d'impuissance”.

%0 According to Gao Jianjun, there is a clear digtim to be made between the “area of overlappirttiglements”
and the “area of overlapping claims” in the esthitig of JDZs. The former “refers to the area beuhhy the
outer limit of maritime areas to which all of theates concerned have entittements on the basisterhational
law”, for instance an EEZ of 200 n.m. under the IGJ%44; the latter “refers to the area boundedhwzy
delimitation lines claimed by the states conceripef2.Subsequenty, Gao develops a three-class dgpabf
JDZs:

- JDZ on areas of overlapping entitlements(“utilizthg area of overlapping claims as the JDZ”; sdé)p.
- JDZ on areas of overlapping claims (“utilizing #rea of overlapping claims as the JDZ; see p.52);

- JDZ on other areas (“other JDZs"; p. 57 ).
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JDA they then created. So did Malaysia and Vietnemtheir 1992 Memorandum of
Understanding establishing a JDA. Similarly, Thadaand Cambodia could not agree on the
effect to be given to the Thai island of Ko Kut. 2001, they resorted to the division of their
“Overlapping Claims Area” into two areas: an “Aieabe Delimited” and a “Joint Development
Area” (JDA)>' By way of contrast, the JDZ established in 1989rigonesia and Australia in
the Zone of Co-operation sets out an “area of apgihg entitlements”. The subsequent Zone A
which Timor Leste and Australia have converted iatdoint Petroleum Development Area
(JPDA) in The 2002 Timor Sea Treaty doesn’t seewgoier the entire area of entitlements. The
Barbados-Guyana 2003 Treat is similar to the Aliattadonesia JDZ of 1988

Actually it not an easy task to delineate a JDZe Tdng time taken by China and Japon
since they made public their commitment to setheirt maritime boundary through joint
development is eloquent about how difficult it mtigh achieve joint development, especially
delineating the relevant ardaConsidering the Sino-Japanese, Zou Keyuan stiaé¢sthough
both countries have pledged to solve their disputes peaceful manner by using joint

development as interim measure prior to the dispatdement, it is perceived that any concret

°1 See Gao Jianjun,ibid., 53-54.

%2 Gao Jianjun,ibid., 50-53.

%3 Gao Jianjun advocates for a tri-junction pointtia northern part of the East sea between Chapan and South
Korea(see notel of the same article, p.39). Fro®61® 2003, China and Japan, after ratifying theS0CO
respectively on 7 and 20 June 1996, embarked onsdtations on the Law of the Sea”. In 2004, thetavere
converted into “Consultations on the Issues offhst China Sea”, maybe because the two Partnéthdeheed
to take a new start for a more coherent cooperatitan China disapproval of the 28 November 1998Ament
on Fisheries between South Korea and Japan estiallia Joint Fishery Zone between them. ThroughessP
Conference of 21 January 1999, the spokesman ofCthieese Ministry of Foreign Affairs opposed that
Agreement in order to preserve China’s rights aetésts in that part of its EEZ. That Agreemerd Wwacome into
force the following day, on 22 January 1999, andlisoit. China was obviously right to oppose thgteement as
the Korean-Japan Joint Fishing Zone, according @m Qianjun, “partly overlaps with the Sino-Japanese
“Provisional Measure Zone” established in accordamith the Fisheries Agreement of 1997” signed dn 1
November 1997 by China and Japan. This latter editeito force on June 2000(see Gao’s article, fuetir4,
p.57).

In 2006, following a meeting between the Japan®sane Minister and the Chinese President and Preimie
Beijing, the two Parties started considering pubplibat joint development would be the most likelgy to solve
their disputes in the East China Sea. In a Joies$6tatement issued “on 8 October 2006, the twatdes
confirmed that they would speed up talks on Eagtaclsea-linked issues and reaffirmed a generaktitire
towards toward joint development”, says Gao (semesarticle, footnotes 4, 5, 6 and 7, p40). IniatJ@ress
Communiqué issued on 11 April 2007, the two coestrigreed that they “will conduct joint developmint
accordance with the principal of mutual benefit astemporary arrangement pending the completion of
delimitation”. But it seems that up to now, no tig result has been secured.
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arrangement for joint development will take a ldimge™”. The Treaty also establishes a Joint
Ministerial Council, a Joint Authority, a Board amdSecretariat made up of four Executive

Directors.

SECTION II: THE JDZ: SOME LEGAL AND MANAGEMENT ISS UES
A. International practice and coastal State jurisdicton in the JDZ

1. The JDZ: a result of deadlocked boundary negotiatins

Some commentators describe the Gulf of Guinea pgzale due to the complexity of
maritime issues which it arbors. For sure the sitnais a complex one, but is it as complex as
the situation in the Gulf of Thailand, or in the diierranean Sea? If the number of disputes is to
be reckoned with, there are just three or four mbhmundaries still to be decided upon in the
Gulf of Guinea, whereas the Gulf of Thailand hdgkén or sixteen maritime boundaries to settle
in 1997 at the time Thailand and Vietnam were d@ggeen their maritime bord&t The
situation has changed a great deal today, as \ietmawv has maritime delimitations with most
of his neighbours. Malaysia, Thailand and the farrhave been trying to achieve a joint
development agreement in the Gulf of Thailand si2@7.

Though the signature of the Treaty may be consitlaregue success, it does not preclude
observing that the two parties actually had faledeach an agreement on the delimitation of
their EEZ before converting their discussions tasahe JDZ as an intermediary solution. This
means that the parties had reached a deadlockeaslypasserted in Section | above. This could
have been for Nigeria its first complete maritinmbdary, and the second for Sao Tome and

Princip€®.It could have been the first delimitation of EE@een two countries in the Gulf of

% Zou Keyuan, “Cooperative Development for Oil aBds”, in Security and International Politics in tBeuth
China Sea: towards a cooperative management regiige, Sam Bateman and Ralph Emmers (Routlege:
New York,2009), 89-90.

> Nguyen Hong Trao, “Vietnam'’s First Maritime Bowargl Agreement”, 1997, p. 78. The electronic versibthis
article is available on the web at <http:/www.dank/resources/ibru/publications/full/bsb5-3_thaifzp
accessed on March 7, 2010.

% At the time Nigeria had not yet secured any coteploundary with its neighbours. The 23 Septemi§02
Maritime Boundary Agreement settles only a parttied boundary between Nigeria and Equatorial Guinea,
whereas the 10 October 2002 ICJ rule decided omlgraiof the requested maritime boundary betweegeia
and Cameroon. The situation remains the same ay'todate. Sao Tome and Principe had already agvébd
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Guinea, standing comparison with the 9 August 188feement between Thailand and Vietnam
in a similarly complex region of the world, that tke Gulf of Thailand. This agreement
establishes the first EEZ delimitation in that GlIf

The emphasis on describing the Treaty as a reswueadlocked negotiations though it
being at the same time a hallmark of active anadessful bilateral diplomacy is not a move to
depreciate its value. It's meant at showing thas itonsistent with international practice that a
joint development agreement occurs on maritime dagnnegotiations when a deadlock looms
out. From that point, one may note that agreement®int development of resources resulting
from such deadlocked negotiations can be considessmansitional boundary delimitation
agreements in their spiritin most cases of JDA, this has been the procEsat’'s what
provisional arrangements under LOSC articles 74 8@l are, as already stated in our
introduction. Thus the Treaty should be viewed oy as a resource sharing agreement, but
also as a boundary delimitation transitional insteat, and rather a delimitation instrument than
a resource sharing one, in its spirit at least. dim@hasis on the failure helps to observe that the
fundamental intention that led the parties to tmealy was to delineate their EEZ, rather than
trying to share its resources. That's what the fiteabackground shows. There is nothing
especially innovative here, as to the law of tha aed international practice. There’s just a
confirmation of international practice on provisabmrrangement in accordance with the law of

the sea. Maybe some innovative move in the way teaty manages third States interests.
2. The EEZ legal regime and the jurisdiction in the JIX

In respect of major considerations of the inteoradl legal order of the oceans, the JDZ is
consistent with the LOSC. The Treaty tries to aohi€elimitation through cooperation and
equity, as just stated above in Section about®hahd its institutions. Furthermore, it manages
to take into account article 55 of LOSC which smistheSpecial legal regime of the EEZhis
article reads as follows:

The exclusive economic area is an area beyond djadeat to the territorial sea,
subject to the specific legal regime establishethia Part, under which the rights and

Equatorial Guinea upon their maritime border onelJ26, 1999, which is almost a complete and perntavmesn
Less than two months after the Treaty with Nigdtiaecured its maritime border with Gabon on Ag6l 2001.

" The first EEZ delineated in the Gulf of Guineaswhus that between Sao Tome and Principe on thehand,
and Equatorial Guinea in the other hand.
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jurisdiction of the coastal State and the rightd &aredoms of other States are governed
by the relevant provisions of this Convention.

This provision is followed by article 56 which gs/ehe details about thaghts,
jurisdiction and duties of the coastal State in teclusive economic zanéctually, this
provision consists of an enumerative list of #wvereign rightsof the coastal State and the
disclosure of the extent of igrisdictionin that area. This sovereign rights and jurisdictouild
up the sort ofState sovereignty limitation regimeéhich prevails in the EEZ: there is no room for
coastal Statesovereigntyin the EEZ, just sovereign rights, and jurisdintidhe international
community as a whole has got rights in the samee.zdihese rights are not under any
dependency upon the will or philanthropy of thestabState, and these rights must be respected
by the costal Staté

As we see, establishing a JDZ in the EEZ is qutagatible with the EEZ international
specific regime. The exploration and exploitatidntlee resources of the JDZ are part of the
sovereign rights of both States Parties in the zdreverlapping claims on their respective EEZ.
The JDZ and its institutions, as well as the atésithey are meant for, thus appear to be in
perfect agreement with the law of the sea, andquéaitly with the LOSC regime on the EEZ.

The Treaty establishes a kind of loose jurisdictstvaring regime for the parties in the
JDZ, the substance of which appears to be homo®tmthe specific legal regime of the EEZ.
This important matter is mainly governed by thevjsions of Part Ten on MiscellaneGti#ts
article 42 makes reference to the EEZ and provide<ivil and administrative jurisdiction

which shall be proper to each State in the JDZ) botactivities and persons:

%8 Article 56(1) states that:
In the economic exclusive zone, the coastal Stage h
a) sovereign rights for the purpose of exploring arpl@ting, conserving and managing the natural ueses,
whether living or non-living, of the waters supegat to the seabed and of the seabed and of iso&udnd
with regard to other activities for the economicplexation and exploration of the zone, such as the
production of energy from the water, current anddyi
b) jurisdiction as provided for in the relevant proeiss of this Convention with regard to:
(i) the establishment and use of artificial islamdstallations and structures;
(i) marine scientific research;
(iii) the protection and preservation of the marine emvirent;
c) other rights and duties provided for in this Corti@m
9 That Part covers the following matter: employmand training (art.35), health and safety (art.pr&vention of
pollution and protection of the marine environmarit@8), applicable private law (article 39), cnivai law and
jurisdiction (article 40), compliance and enforcemnéart.41), civil and administrative jurisdictiofart.42),
security and policing in the Zone (art.43), reviefrapplicable law and enforcement arrangementsA@rtrights
of third States(art.45) and position of personselation to the Zone(art.46).
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Unless otherwise provided in this Treaty, eachhef $tates Parties may exercise civil or
administrative jurisdiction in relation to developnt activities in the Zone, or persons present in
the Zone for the purposes of those activitieshs dame extent as they may do in relation to
activities and persons in their own exclusive ecoicone.

Thus there seems to be just parallel -and not joantinternational nor bilateral- civil and
administrative jurisdiction in the JDZ. Each Statplements its own national EEZ jurisdiction, that
is the one provided for in the part of the EEZ wh&not contested. Actually, the Authority appears
to share a part of the civil and administrativéspiction in the JDZ. Article 9(2) discloses that

The Authority shall have juridical personality international law and under the law of
each of the States Parties and such legal caaaitider the law of both States Parties as are
necessary for the exercise of its powers and th@npeance of its functions. In particular, the
Authority shall have the capacity to contract, tgure and dispose of movable and immovable
property and to institute and be party to legatpealings.

Having this international personality, the Authprdlso hasjnter alia, the following
functions under article 9(6):

(a) The division of the Zone into contract areag (...

(h) Controlling the movements into, within and adftthe Zone of vessels, aircraft,

structures, equipment and people;

(i) The establishment of safety zones and restticenes, consistent with
international law, to ensure the safety of navmatipetroleum activities, fishing
activities and other development activities and éffective management of the
Zone;

() Issuing regulations and giving directions ohrahtters related to the supervision
and control of operations, including on healthesatind environmental issues;

(k) The regulation of marine scientific research)(...

(o) The preservation of the marine environmentjrigvegard to the relevant rules of
international law applicable to the Zone (...)

(r) Requesting action by the appropriate autharité the States Parties consistent
with this Treaty, in respect of the following maste
i) Search and rescue operations in the Zone
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ii) Deterrence or suppression of terrorist or ottiegeats to vessels  and
structures engaged in development activities irzibree; and
iii) The prevention and remedying of pollution.

The nature and scope of such activities coveriegdikision of the Zone, that is a part of
the EEZ where other States have rights, the estabént of safety zones and restricted zones,
suggest that the Authority enjoys civil and adntiaisve jurisdiction in the JDZ. Especially
when one has to consider that it has poweldsuing regulations and giving directions on all
matters related to the supervision and control pémtions, including on health, safety and
environmental issue#t might be said that the Treaty has granteddimhority with some sort of
derived and parallel administrative jurisdiction.skeems there is a kind of derived joint-or
international or bilateral- administrative juristan besides the loose parallel civil and
administrative jurisdiction exercised in the JDZlmth States Parties.

Article 40 which provides for criminal jurisdictiols more coherent on the exclusivity of
parallel State jurisdiction system on the mattérces there is little interference here from the
functions of the Authority. It states the following its paragraph 1:

Subject to paragraph 3 of this article, a natimrgdermanent resident of a State Party shall
be subject to the criminal law of that State Partyespect of acts or omissions occurring in the
Zone provided that a permanent resident of a $atey who is a national of the other State shall
be subject to the criminal law of the latter Stasety.

This article even starts laying down jurisdiatiover involvement of citizens from third
States in the JDZ. It settles the important isdu® applicable law with respect to foreigner in
its paragraph 2° Paragraph 3 provides for assistance and cooperagiveen the States Parties.
This cooperation may be done through different rmean

...Including through agreements or arrangements gsoppate, for the purposes of
enforcement of criminal law under this article, luding the obtaining of evidence and

information.

% This paragraph is written as followA national of a third State, not being a permanmesident of either State
Party, shall be subject to the criminal law of b&tlates Parties in respect of acts or omissiongrong in the
Zone. Such a person shall not be subject to crinpireceedings under the law of one State Partg ibhshe has
already been tried and discharged or acquitted @ynapetent tribunal or already undergone punishrfenthe
same act or omission under the law of the othee$tart.
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There is no contradiction between the loose andllgérjurisdiction set out in the
provisions discussed above on the one hand, andimteprinciple of joint development
disclosed in article 3.While the parallel jurisdiction mechanism covenge whole zones and
every activity, the principle of joint control comento effect only in relation with the
exploration and exploitation of resource, and et tisual course of activities in the JDZ. It is
conceivable that activities related to exploraion exploitation of resources are more restricted
or focused.

Anyway, all of these provisions of the Treaty whgvern the States Parties sovereign rights
and jurisdiction in the JDZ don’t contradict the Zternational legal regime. As we have been
noticing, it shows true concern about the rightthofl States in conformity with the legal reginfe o
the EEZ.

B. Managing third States rights and interests

One of the main stakes in the establishment ofrnatenal boundary instruments lies in
trying to avoid infringement upon third States tgyhwhich in the framework of an EEZ can be
seen as a threefold one: respecting neighbouriatesStboundary claims (1), coping with the
rights and freedoms of other States in the EEZ i(@Juding, and maybe especially, those of
Land-Locked and Geographically Disadvantaged S{&jes

®1 Article 3 is bears the title Principles of joidevelopment. Its paragraph 1 reads as follows: Kivithe Zone,
there shall be joint control (emphasis added) by $tates Parties of the exploration for and exiioih of
resources.’.
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1. Respecting neighboring States boundary claims arowhthe JDZ
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Map 3: Overlapping maritime claims: Cameroon’s Equitade Line and the N/STP JDZ
(Source: Tanga Biand.Intervention de la Guinée Equatoriale dans lefédénd frontalier
camerouno-nigerian: fondements, effets et port&S® Thesis, IRIC, University of Yaounde I

2007, map no. 12)

The 2001 JDZ could suffer some instability in fetuf Cameroon was to adopt a legal
position consistent with its claim about tBquitable Line One of the stakes about the current
negotiations that might be going on between Equat@uinea would be resolving the issue of
reducing the negative effect of the presence ok®itsland in Cameroon’s maritime zoffes

Since the ICJ 2001 rule and up to now, this couhtty been very silent on its view about the

62 According to Prescott and Schofield, Camerooa &helf-locked country, that is a country “that caake only
restricted claims to the continental shelf” orairbroader conception, “to the seabed and seasy ftake the
following comment: “On the west coast of Africa Genmon is a shelf-locked by Nigeria to the west and
Equatorial Guinea to the south.” Victor Prescotd &live Schofield, ed., The Maritime Political Balaries of
the World, 2° ed. (Martnus Nijhoff Publishers:Boston/Leiden, 8p81-52.
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Treaty, and negotiations with Equatorial Guinealmir maritime boundary are currently going
on. Even though some commentators believe thahieg@an agreement on the tripoint between
Nigeria, Cameroon and Equatorial Guinea is themalte solution that could apply here, it
remains doubtful to some extent. The situation Iereot as different as for the JDA in the Gulf
of Thailand between Thailand and Malaysia where ébablished JDZ appears might have
appeared stable at first, especially after the gust 1997 EEZ Agreement between Thailand
and Vietnam. As a matter of fact, Thailand succdeadeconvincing Vietnam to recognize the
Defined Area northern border, thus preventing fertltontestation from that third party.
According to the accurate remark of Nguyeng HorapTr

The Thai-Viethamese agreement on maritime delifoitat(...) contributes to the
strength, security and stability of maritime adtes in the Gulf of Thailand and to peace,
prosperity and the furthering of mutual interestd development within ASEAN,

But Cambodia contested the JDZ Thai-Malaysia in020@day, Malaysia, Thailand and
Vietnam are involved in discussions to establisibZ. Will the outcome of such negotiations be
strong enough to stand any contestation from CamaBod

The N/STP JDZ is even more liable to suffer indigbfrom Cameroon’s maritime
claims in the Gulf of Guinea as Cameroon is preygafor a submission before the Commission
for the Limits of the Continental Shelf (CLCS). B\8 May 2009, Cameroon had filed its
document on Preliminary Information Indicative b&tOuter Limits of the Continental Shelf to
the CLCS, in accordance with Document SPLOS/18@&graph 1(a) of the CLCS released after
the Eighteenth Meeting of the States Parties td.@8C. This meeting was held in June 2008 in
connection with the ten-year time period referredntarticle 4 of Annex Il to the LOSClIt is
clear from the content of this document that thera high potential for disputes involving the
area covered by the N/STP JDZ. The whole JDZ ligkinvthe area claimed by Cameroon as
either its continental shelf or its EEZ, and mayoberlapping with its continental shelf beyond
200 nautical miles. Though Cameroon itself recogmihat at the date, there is no actual dispute
in the sense of the ICJ, it nevertheless accuraigyits that they are certainly going to occur in
connection to the delimitation of the continental§ beyond 200 nautical miles. According to

8 Nguyen Hong Trao, op. cit., p. 78 (p. 5 of thebwersion of the article).ASEAN stands for Assdoiatof East
Asian Nations.

54 See « Demande Préliminaire du Cameroun aux filextension des limites de son Plateau Continestal
released by Cameroon’s Ministry of External Relagi, available on the website of the DOALOS.
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Cameroon, which avails itself of article 76 of th®@SC, Appendix 1 of the Rules of the CLCS
and international jurisprudence from the ICJ, thereno actual dispute between it and its
neighbors, since it has not yet officially exprekaay claims:

Mais le Cameroun est évidemment conscient que sam#e ne peut que s'inscrire

dans le cadre juridique de I'Annexe 1 au Reglenr@gtieur de la Commission des

limites du plateau continental. Au regard de lafigomation des cotes pertinentes
comme de celles du sous sol des espaces marirelaidjail est manifeste que des
différends se cristalliseront immanquablement apmedate du 13 mai 2009, sous

I'effet de la concurrence potentielle des demartied la Commission ne manquera

pas d'étre saisie, et du fait des inévitables chelvaments de titre juridique a un

plateau continental, en de¢a des 200 milles magumisen résulteront dans la région

du Golfe de Guinég.

Cameroon, whose continental shelf and EEZ aretstitle fixed in connection with the
final delimitation of maritime boundaries betweé¢rand Equatorial Guinea and may be Sao
Tome and Principe, shows its readiness to contéefiie solution of joint Submission implying
constructive negotiations with its neighbors in@adance with the Rules of the CLCS. The fact
that Cameroon’s claims in the Gulf of Guinea shafféct the N/STP JDZ is evidenced by the
different maps produced by Cameroon in its Preléamjrinformatior®.

% See Demande Préliminaire du Cameroun , op. Cit.

% See Annexes 2 to 8, and especially annex 9, wdiggilay various geomorphologic lines used in deteation of
the outer limit of the continental shelf beyond 2@tical miles. Among these are the Gardiner thadHedberg
formulae, as well as line of constraint.

43



2°wW 1°w 0°E 1% E E 4°E S°F E°E 7% 8°E 9 10°E 11°E 12°¢ 138 14°€
| | | | ! | | | 1 i/ L | | | 1 |
1 I 1 7 | 1 [ 1 1 1 1 T 1 1 I - 1 [ |
7oN——{ (’ [} 3 1)~L, £ A f1=7*N
i
~ N
el ‘;/"L —"‘—“‘“—\ v AL
//_- = : {
L | {
T~ W / H-5°N
A 3
hs o }g}—A— :
4oN— . RS N
o &
£ ‘/ N
= )
° N—t— J‘ ——=3°N
. R TIE DA
Z°N— b .J 2N
5 )
a o 9
f’ s “‘.\
1°N—1 . }é’c\, \. | P
A
4 f
don—] | 4 p’ﬁ‘\f‘ } 0°N
f By
- » Y
A\ {
el ‘XM’ { e
' ‘ﬁg’ J
o ]
eg—4 \: \ . Hets
i ¢
\ & VW 7
3o5—1-| o AR T a5
I I I I I I | I ] I I I I | 1
| | 1 1 | | | | | | | | | | 1 |
2%w i°w (L3 1% 2% 3°E 1°E S°E 6°E ”e 8% S°E 10°E FEL 12¢¢ 13°% 4%
Projection Mercator = e e
Daturm WG S84 s 4w e m e e e ke m Raster use to analyse FOS coming from ETOPO1 15
Scale {latitude 3° N) - 1/ 7500000 L - G e and GEBCO DATA" 171 Bathymetry date

Map 4: Annex 8 of the Preliminary Information Indicative of the Outer Lmits of
Cameroon’s Continental Shelf(Source: website of DOALOS)

Besides being more directly involved with the issfi¢he limits of the JDZ, neighboring
countries are also interested in the general istesé third States in the JDZ, as part of the

international community.

7 1n Cameroon’ s view, the lines on the map repriedéferent lines pertaining to the delimitationtb outer limit
of the continental shelf beyond 200 nautical mitethe Gulf of Guinea, according to article 76 foé .OSC and to
its interpretation by the CLCS. See also Appendicgsl8 and 19 at the end of this research paper.
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2. Rights and freedoms of other States in the JDZ

Once the JDZ or EEZ is settled with due regard #itme claims from neighbouring
States, the coastal State still has to pay attertbothird States rights within the EEZ itself.
Article 56 on the rights, jurisdiction and dutieEtbe coastal state in the exclusive economic
zone provides for the following in its paragraph 2:

In exercising its rights and performing its dutiegder this Convention in the exclusive
economic zone, the coastal State shall have daede¢g the rights and duties of other States and
shall act in a manner compatible with the provisiohthis Convention.

Those rights are described all along Part V onBEZ, since the provisions of that Part
govern the EEZ and those States have rights of tivan in that zone. Especially, article 58 on
the Rights and duties of other States in the eka@usconomic zone states those rights. They are
also rights for those States, set out along witlsé¢hof the coastal State in articles 246 on marine
scientific research in the EEZ. They don’t havétsgonly, but also duties under articles 248 and
249.

3. Rights of Land-Locked and Geographically Disadvardged States

There are two particular groups of States whosests could be involved in the JDZ in a
special manner: Land-Locked States (LLS) on the lmared and Geographically Disadvantaged
States (GDS) on the other hand. They have beenegraertain rights by LOSC in the EEZ of
coastal States of the same region or sub-regiarhich they belong.

As stressed by Stephen C. Vasciannie, there isfincutty in the definition of LLS:

In both law and geography, it connotes a state lwhi&s no sea-coast and which

must, therefore, rely on one or more neighbourimgntries for access to the $&a.

% Stephen C. Vasciannie, Land-Locked and GeografiDisadvantaged States in the International lafvihe
Sea (New York: Oxford University Press, 1990), 4cérding to this commentator, in 1990, there wéieyt
LLS in the world and Africa, with fourteen amongeth, had the bulk of those States. For Africa theimber
must now amount to fifteen, for it seems that Htfidbecame a LLS due to Eritrea successfully seiparfrom
it by gaining independence on May 24 1993. ThuscAfr LLS at date should be: Botswana, Burkina Faso,
Burundi, Central African Republic, Chad, Ethiopigsotho, Malawi, Mali, Niger, Rwanda, Swaziland,ddda,
Zambia and Zimbabwe. Asia had, or rather has fi§:LAfghanistan, Bouthan, Laos, Mongolia and Nepal,
whereas South America had only two them: Bolivid Baraguay. In Europe there were nine in 1990jrbtite
wake of the collapse of the Iron Curtain, there arere, among which Austria, Belarus, Czech Republic
Slovakia, Hungary, Liechtenstein, Luxembourg, Saarivb, Switzerland, Vatican City, Moldova and Sarbi
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Things are a bit different as what concerns théndiein of GDS. According to the same
author, there isome tension between geographical and economieriaft in the definition
proposed for GDS in LOSC article 70(2).In the opmof that commentator, this provision gives
a definition that is functional exclusively in rétan to Part V of UNCLOS to which it is part, as
it states:

For the purposes of this Part, “geographically diismtaged States” means coastal States,
including States bordering enclosed or semi-endiesas, whose geographical situation makes
them dependent upon the exploitation of the liviegources of the exclusive economic zones of
other States in the sub-region or region for adegsapplies of fish for the nutritional purposes

of their populations or parts thereof, and coaStates which can claim no economic exclusive
zones of their one.

Definitely, one should admit that there is a fundatal definition problem with GDS
which might explain why States would prefer notkam that statute, as the issue would appear
to be a tricky and slippery one. For besides didinj there are other problems linked to it, such
as the will from coastal State to accede to clairosm any GDS. Let just focus on LOSC
definition: according to it, which State is entitle®o consider itself a GGS? Whigeographical
situation can be considered to entdiépendencen other countries’ EEZ? Which mechanism
comes into account to estimate the adequacy of $opglies? The distinction is not easy, and
Vasciannie’s remarks are right, and his followimggmsal of definition reasonable:

From the outset, it may be stated that this promigs unlikely to achieve the basic
objective of distinguishing disadvantaged Statesnfrothers...[l]t is not entirely clear which
States may claim to be disadvantaged because #meyptsatisfy the nutritional requirements of
their populations. The better view seems to be thist category must be confined to States
which, because of the limited resource potentiahefr coastal waters, established a pattern of
fishing off the coasts of neighbouring States ptorthe emergence of the EEZ as a legal

concepf’.

Moldova is a newly born European country which gdiiits independence in 1991; Serbia became a LL& as
result of Montenegro accession to sovereignty oduBe 2006; see the World Factbook-Moldova, Internet
available on https://www.cia.gov/library/publicatis/the-world-factbook/geos/md.html. 11 March 200

10. Today, there should be about forty-four (44BLaround the world.
%9 s, C. Vasciannie, Land-Locked States, 10.
© bid., 11.
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Still, Vasciannie has proposed another practicéihien “adopted only for reasons of
convenience and brevity”, just for writing and et legal purpose, as he himself warns about it.
That definition is simple and clear, and could Ipheld here, as it refers to GDS as “the costal
States that were members of the LLGDS group aUti€LOS 111" negotiation’. According to
that criterion, Cameroon can pretend to be a GBS, “ined the LLGDS group at any stage of
the UNCLOS I1I"?, whichtook place between 1973 and 198Zameroon would still qualify if
the criterion could be one of those upheld by tiid group itself during negotiatioffs It could
still qualify if the Gulf of Guinea could be consitd a closed or semi-enclosed sea. This latter
concept too poses a problem of definition to conmtatemns®. That is an area where the
delimitation of EEZ lives too little a part for aastal State to have its proper EEZ .Having
Cameroon qualifying as part of an enclosed or samlesed sea would be tantamount to
recognizing Cameroon’s dependency on the EEZ ofgighbours, including the JDZ, for its
needs in fish.

Along with Cameroon, the most steady African pgrtat in those negotiations, the other
African countries involved in the LLGDS group weldgeria, Ethiopia, which is no more a
coastal State as stated above, Gambia, Jamaican $umdl Zaire (or RDC Cond8)This last
country might be as interested as Cameroon in ga@iDS rights given more reality in EEZ in
the Gulf of Guinea, the JDZ included. Just like @amon, RDC Congo is a member of the Gulf
of Guinea Commissioff. Pending the final delimitation of their respectivaritime boundaries

in the Gulf of Guinea, it is our view that thoseuntries should have certain rights in the JDZ

™ bid., 16.

2 Ibid.; see footnote 44, where the author talksuéla suggestion by Alexander and Hodgson that @aone
Ghana, Ivory Coast, Thailand and Japan would fathe category of States that had fishing praétidhe EEZ
of neighbouring countries prior to the UNCLOS Ihdadeserve being considered GDS for that reasan; se
L.M.Alexander and R.D.Hodson, “The Role of the Gepfpically Disadvantaged States in the Law of tha"S
San Diego Law Review, vol. 13(1976):558-567.

3 Ibid., 9.According to Vasciannie, following promds dated 8 April 1976 by LLGDS, “GDS would be dahs
States (i) which cannot claim economic zones,whpse zones are less than 30% of the areas thdy bave
claimed if they were able to extend their zonegh® maximum limits permitted by the Convention, (i)
which, for geographic, biological, or ecologicahsens of a natural character derive no substasti@homic
advantage from living resources in their zones amedadversely affected by the establishment of ztwyeother
States.” See his footnote 34.

" During the negotiations, the LLGDS group defintdee criteria from which the LOSC’ definition coutgt
further clarification:

> See the next discussion “C.Commitment to protegirenment” on the statute of the Gulf of Guinea
% Ibid., 8; see footnote 31.

" See Chapter Il and IV below for the role thasthistitution could play as what regards the JD@ araritime
disputes settlement among its members.
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which they should and could claim as GDS. Anywakilevadmitting that a definition problem
needs to be tackled, the fact remains that thisgoay exists in the law of the sea, and one
cannot once and for all draw a line upon thosetsigh the EEZ or the JDZ. As Vasciannie
rightly explains:

It should be emphasized that the vagueness ofritezien does not deprive it of
normative content; although the discretion grarntethe parties is wide, this does not in
itself mean that LLGDS have no rights to resounseder the provisions of Articles 69
and 70. These articles actually incorporate thallege that distribution should be on an
equitable basisthis is the norm that governs the relationship le=tw the parties
(emphasis added)n this regard, the provisions appear to be cteisisvith the general
trend in the international law of resource allooaff.

Coming back to LLS, apart from the right of trarwmitright of access to the sea through the
territory of neighbouring coastal States, LLS hapecific rights in JDZ. Those rights have
specific importance in the context of developingioes. Although some LLS such as Chad in
the Gulf of Guinea region actually enjoy their tigif transit, there is some silence prevailing
about these rights. It seems as if those coungéinesnot enough aware of these rights. But this
situation is about to change. The fact that som8& kuch as Moldova have started to claim for
their implementation paves the way for a more actitance from LLGDS towards these rights.
On acceding to LOSC on 6 February 2007, this Stetde the following declaration:

As a country without seashore and geographicabpdliantaged bordering a sea poor in
living resources, Republic of Moldova affirms thecessity to develop international cooperation
for the exploitation of the living resources of theonomic zones, on the basis of just and
equitable agreements that should ensure the aotdbe countries from this category to the
fishing resources in the economic zones of othgipns or sub regions.

One may further note that two African LLS, Lesotaod Chad, became parties to the

LOSC*.with more and more LLGDS becoming parties to tRSIC, we could soon have claims

8 3. C. Vasciannie, Land-Locked States, 51.

9 Available on DOALOS website at http://www.un.orgifis/los/convention_agreements/convention_deabasati
htm#Moldova; accessed on 16 March 2010.See also\Raturchill, Robin Churchill, “Dispute Settlement under
the UN Convention on the Law of the Sea: Survey2@07”, The international Journal of Marine and §lah
Law 23, no. 23 (December 2008) 602.

8 |esotho ratified the LOSC the same day as Moro@o,31 May 2007.See http://www.un.org/Depts/los/
convention_agreements/convention_declarations.htmd &Robin  Churchill, Robin Churchill, “Dispute
Settlement... 2007”, The IJCML, 602.Chad became #&par LOSC on 14 August 2009 LOSC, bringing the
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similar to those of Moldova from Africa and othear{s of the world, for example from the East
China Sea where there are prospects of joint dpueat upon EEZ and continental shelf
between China and Japan. According to Vascinnie:

In theory (...) up to 5 LLS, namely Mongolia, Afghatan, Nepal, Bhutan, and

Laos, may assert rights of access to the area v@tiaa may clam as its EEZ”

Where the writing of the commentator says “rightaacess”, one could surely also hear
“possible right to a share part of the living resas”.
The right of transit is effective between Camerama its neighbours, even though things are
not perfect. But is it enough? What about havingeas to the living resources Nigeria, Sao
Tome-et-Principe, Equatorial Guinea, Gabon, are@do enjoying by exploiting EEZ or the
JDZ?

Rights related to living resources in EEZ and JDH be dealt with properly in Chapter
lll. We can conclude this part by stating that adoty to the LOSC, LLS or GDS such as
Cameroon, Chad, the Central African Republic anenethe Democratic Republic of Congo
might have some rights to claim in the JDZ as #nes is part of the ZEE in the region or sub-
region to which they belong.

Their legal position and claims might play a rofethe future as to what concerns the
importance of the JDZ to regional development amddy not, to the progress of the whole
regime of the law of the see. For actually the LLSfirst claim at UNCLOS was the “equal
access” to the sea, and not just “equitable acc@ss&y eventually accepted this restriction of
their claim due to their weak number, and not bgviction, it seems. It is not sure whether a
debate about the extension of the notion of “comimertage of humanity” to EEZ and even to
certain maritime areas as the Arctic Ocean is paigyto burst out. LLGDS would have good
reasons to develop this kind of ideas. And they ld/idae right, for, on what ground should
coastal states appropriate what is not theirs, ey usual rule of property? Have they ever
invested more than LLGDS in waters superjacenhédcean floor or seabed? No, of course,
should one answer. EEZ and JDZ they can bear dmeilsubjected to the notion of “common

propriety of humanity”, and entail a sharing ofseaesource on an “equitable and equal access”

number of parties States to LOSC to 160, as itwmis 01 March 2010. See “Chronological lists difieations of,
accessions and successions to the Convention andetdted Agreements as at 01 March 20107, availalbl
http://www.un.org/Depts/los/reference_files/chragital_lists_of ratifications.htm. Accessed on 14aréh 2010.

81 5. C. Vasciannie, Land-Locked States, 51. Sewodstfootnote no 111.
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principle, even if there would be a subsequent nieedall States of a region to share the
expenses linked to the development of resourcedatite protection of the nature. This would

be true justice, equity and rightfulness, instefthe selfish confiscation of a common good.

C. Commitment to protect environment

There are provisions in the Treaty dedicated topfiméection of the environment. They are
not really developed ones, as they form part offtimetions and powers of the Authority under
article 9.However, one can discriminate betweensmes that the Authority is supposed to take
in fighting pollution, and measures properly rethte the management and protection of living
resources in the JDZ. It is doubtful whether thethduty let alone would ever be able to
implement those measures, without a view shiftiogvards a regional or sub-regional
approacff. But at least they exist and contribute to evigettte concern of both parties to
adhere to the international legal regime of the BB&Zder article 9, the Authority is in charge of
“the preservation of the marine environment, haviegard to the relevant rules of international
law applicable to the Zone”, as well as “the prai@nand remedying of pollution”. Protecting
living resources in the JDZ also involves an aspéatternational law which has to do with the
status of the Gulf of Guinea under certain consitiens present in the LOSC.

Is the Gulf of Guinea a closed or semi-closed Sda®Parties commitment towards marine
environment should also be appreciated in the lafhthe possibility for the sub-region being
eligible to the statute of closed or semi-enclosed. Part IX of the LOSC is dedicated to
enclosed or semi-enclosed seas. It's made up ohttices. Article 122 is about definition. It is
not precise enough about the distinction betweaosad and semi-enclosed seas. It makes it
however clear that a gulf “consisting entirely amparily of the territorial seas and exclusive
economic zones of two or more Stafésthould be considered as an enclosed or semi-euclos
sea. This seems to be the situation in the GuBwhea. Let us suppose it is so.

Article 123 appears important in relation betweerghbouring coastal States and the JDZ,
as it deals with “Cooperation of States borderingl@sed or semi-enclosed seas”. It sets up an

82 See Part II, Chapter Il and especially chapier |

8 The complete definition reads as follows: “Foe fiurposes of this Convention, “enclosed or serniesed sea”
means a gulf, basin or sea surrounded by two oerftates and connected to another sea or the bgean
narrow outlet or consisting entirely or primarily the territorial seas and exclusive economic zavfetsvo or
more coastal Statés
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obligation to collaborate between States bordettiegenclosed or semi-enclosed sea. They have
to do it directly or through an appropriate regiocor@anization.

This obligation appears to entail that if the dfiedition is suitable for the Gulf of Guinea,
Nigeria Sao Tome and Principe should notice thateths a need for them to be open to
collaboration with neighbouring States in the frarogk of the whole ZEE in the Gulf of
Guinea, which encompasses the JDZ.

A similar concern exists about the whole Artic ate®hile asserting that “the Arctic
Ocean is a semi-enclosed sea”, Tavis Potts and @ohofield seem to be acknowledging the
opposite at the same time as they state that:

The question of whether the Arctic Ocean qualiissa semi-enclosed sea within
the meaning of Article 122 of the United Nationsn@ention on the Law of the Sea
(LOSC) has been described as something of a “vepesbtion” in itself, not least
because of the obligation for bordering statesomperate under Article 123 of the same
Treaty*.

This remark suggests that there is a shared fealingng some scholars that in semi-
enclosed seas, the protection of the marine envieom could be better achieved through
cooperation between coastal States, and that thopetation is based on an international
obligation. This obligation is above bilateral amlements, it recommends cooperation with
almost all neighbouring States, if not all of thémrelation to the JDZ, it entails an obligatian t
cooperate beyond its boundaries for the sake afi&ft environmental management, as well as
compliance with the international law of the sea.

The discussions in this chapter have helped usdize that the 2001 Treaty establishing
a JDZ between Nigeria and Sao Tome and PrincipthenGulf of Guinea, is a provisional
arrangement in accordance with article 74(3) ofU®&SC to which it refers in its Preamble. The
legal regime set out in the Treaty is homologomistsi broad lines, to the specific legal regime of
the EEZ under Part V of the LOSC. There is howeaverajor difference with the specific regime
of the EEZ: the sovereign rights and jurisdictiarthe JDZ are not exercised by a single coastal
State, but rather by two States. The Treaty organézparallel system of jurisdiction in the JDZ

according to which either State enjoys jurisdictiorthe Zone. It seems that the Joint Authority

8 Tavis Potts, Clive Schofield, “The Arctic Scram®lOpportunities and Threats in the (Formerly) Enoorth”,
The International Journal of Marine and Coastal L 28 no 1,(March 2008):151-52

51



too enjoys jurisdiction over the JDZ to some extéhit there is a real possibility that the JDZ
could face some claim from Cameroon about its EEZoatinental shelf in the Gulf of Guinea.
The Treaty is cautious about respecting third Sigtés and freedoms in the JDZ in general, but
remains silent about the rights of LLGDS. Besidesdxplicit reference to paragraph 3 of article
74, there is no great innovation as against otlees of provisional joint development
agreements. It would now be interesting to get Ivea into further comparison of the JDZ and

the broader State practice.
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CHAPTER II: COMPARING THE 2001 JDZ WITH THE BROADE R
PRACTICE OF JOINT DEVELOPMENT

A further comparison between the 2001 JDZ and tageFractice in other parts of the
world would require selecting some features wadntt tomparison. But the carrying out of such
comparison exercise cannot be done without choasmngng a number of features in order to
decide which ones are going to come into acéBunin the former Section, an emphasis has
been laid in the interests and rights of third ¢dem as to what regards the delimitation of the
N/STP JDZ and its legal regime. As the complexityhe institutional frame set forth is, besides
a larger area, what really distinguishes JDZs fromitizatiorf®, one could easily agree to
withhold that feature in order to compare the N/SJIPZ with other joint development

agreements, including unitizatids Such a feature relates both to law and management

8 A quick overview of the State practice in thisttemshows that such features could easily amautiventy of
them: 1. institutional framework and presence drofa supervising body; 2.modality of the jurigtho and its
extent; 3.relation to the LOSC article 74(3) and(333 4.non-renunciation clause; 5.dispute settldmen
mechanisms; 6.resource or zone sharing percentadjee@uity; 7.duration and entry into force; 8.pletoon
mining code or legislation; 9. taxation code or idégion, royalties, fiscal and other financial
matters;10.protection of private parties interddtsirea delimitation and apportionment, claims agldted
issues;12.unitization clause;13.pollution liabilitglause against private parties;14.specific codjmara
features;15.health and safety for workers;16.lawtldé flag State;17.customs, quarantine and migratio
jurisdiction implimentation;18.immunity or custondsity-free legislation for goods and equipment éngethe
JFZ in relation to petroleum activities; 19.airffi@services;20.international legal status of i, its structures
and the persons therein. There have been sevaifs to classify these features, according ttevai Writers
often focus on four or five broad features suchlaharing of resources, 2. management, 3.applidaile
4.operator / position of contractors, 5.financiedyisions and 6. dispute resolution. As a mattefiaof this latter
attempt has been proposed in Ana E. Bastida aretso(B007), 411.

See Jonathan and others, International MaritimenBaries, Vol. V., 3625: “A JDZ normally coversedatively
large area, in contrast to unitization agreemesmsl, requires the establishment of a complex leggihre for
licensing, exploration and development.” These engtthelp to see, as a way of contrast, what matters
comparing unitization agreements. They do so bwtifiéng what in their view are the “five basic alents to a
unitization agreement: 1.the definition of thediand/or Unit Area to which it will apply; 2.the tédemination of
the applicable law; 3.the determination of the sobd the governments; 4.the determination of thewrh of
reserves in the unit and the way in which they tedcosts associated with exploitation will be shdaand 5.the
determination of the model for the commercial ekpt@mn for the Unit Area.”

As the difference between unitization and joievelopment bears more on quantity rather than atityderms,

it may be considered a minor one. Thus unitizatiosly be a component or category of joint development
agreements. May be it would be more accurate ter ref unitizations in the latter case awoss-border
unitization for unitization agreements also appertains to ¢dbacept of provisional arrangements, as they
sometimes occur even in the absence of bounddiiesjn the 2003 unitization treaty over GreatemfSse
between Timor and Indonesia. An article releaseddiyie writers some years ago so suggests: Ana dfidBa
and others, “Cross-Border Unitization and Joint &epment: An International Law Perspective”, Housto
Journal of International Law 29, no. 2 (2007), irikDnline [ database on-line], UN Library, Election
Resources; accessed April 08, 2010.1t is somehdartumate that this article seems to assimilat¢ization to
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However, withholding their institutional framework order to compare particular joint
development agreements should not be viewed aprawention from taking into consideration
specific legal features like the relation with maegph 3 of the LOSC articles 74 and 83, the non-
renunciation clause, the resource or zone shamenceptage, the dispute settlement mechanism
or the duration of the agreement. Our discussia bbeen trying to defend the position that
broadly speaking, joint development consists ofséhbut not all- provisional arrangements
taking the form of JDZs, and unitization agreemeisr provisional arrangements are not
necessarily JDZs. These are two different concepts just some theoretical or notional
overlapping, and confusing them would prevent freaching any sound assessment of the State
practice related to each of them. In the same vieimay be accurate to notice that not all
unitization agreements take place across estallisbendaries, even if the practice of cross-
border unitizations is the most common one:

The concepts of joint development and unitizaoe not mutually exclusive, because a
JDZ could be divided into separate contract areathat deposits may occur across its internal
boundaries. In addition, deposits may be found thass the boundary of the JDZ into an area
where one of the states exercises exclusive sawerights®®

The 2001 N/STP JDZ is both a JDZ, that is a joewelopment agreement establishing
joint jurisdiction in a maritime area, and a proergl arrangement as it has been reached
pending maritime delimitation, under article 73(@) the LOSC which provides for such
situations.

When the JDZ was established in 2001, there hadadyr been some provisional
arrangements both at the regional and world sealgell as many examples of JDZs. In order to
have an acceptable assessment of the contributiamiginality of the N/STP JDZ Treaty in
respect to the State practice of joint developmeggeneral survey of State practice may prove to
be useful. Focusing on some particular legal andagament issues, a few more considerations
could be withheld as one compares the JDZ witherariternational practice (Section I), or with

current State practice (Section II) of joint deyeteent agreements.

joint development and does not undertake to urmgetihe specificity of provisional arrangements iedrrout
under the LOSC relevant provisions. See infra,counclusion.

8 |bid.,359. This is the case in the Timor Sea i JRDA between Timor and Australia, where the tewatracting
parties have decided the unitization of GreateriSarield in 2003.
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SECTION I: COMPARING THE JDZ WITH EARLIER STATE PR ACTICE

As a matter of fact, there are many forms of jailevelopment agreements. It could
arguably be said that there are two extreme dinssior classes for joint development
agreements: joint development over no-boundarysateavhich some provisional arrangements
are part, and joint development with transboundelmitation. Unitizations may be part of
either form of joint development, or occur themsshas joint development agreements. Our
study might nonetheless lay more emphasis on pomak arrangements, as they involve State
practice based on multilateral treaty law, at |dastStates Parties to the LOSC. While the
comparison should bear on all the regions of thddytike the Nord Sea, the Persian Gulf, the
Gulf of Thailand or the East China Sea, it mightpbeferable to put more attention on one or
two joint development agreements for each region.seme agreements can be viewed as major
achievements in terms of joint development in thesggons, which happen thus to deserve
special merit in this regard.

The discussions about comparing the JDZ with @aBi@te practice can be carried out
starting by some comparison of the JDZ to the usaleState practice (A) on the one hand, and

to the African regional State practice (B) on thieeo.

A. Comparing the 2001 N/STP JDZ to universal State praice of joint development

It may be interesting to compare the JDZ with thdiest practice of joint development,
which started in the Persian Gulf between Bahraith Saudi Arabia in 1958(1), then the latter
and Kuwait 1965(2). Then one could turn to the 1B7hce-Spain Bay of Biscay Agreement(3)
in the north Atlantic Ocean, and the 1974 JapareKagreement (4) in the East China Sea,
which followed that prime practice, before considgrthe more recent 1981 Norway-Iceland
Arrangement for Jan Mayen (5) still in the northasstic region. Although no joint development
as such has actually been reached yet over théimmaarea around the Falklands/Malvinas, it is
our view that one should pay heed to the 1995 Jogtlaration achieved by Argentina and
Great Britain in the South Atlantic (6). Lastly semttention ought to be given to the 1979 MOU
between Malaysia and Thailand (7) in the Gulf o&ildnd, as well as to the 1993 agreement

setting a JDZ between Columbia and Jamaica(8).
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1. The 22 February 1958 Agreement between Bahrain an8audi Arabia: the
first JIDZ in the Persian Gulf

The Persian Gulf and Saudi Arabia must be famouséing associated with the two
worldwide earliest cases of joint development aseSpractice after the Post War%8raAs far
as academic commentary come across in the courdasoflissertation is concerned, the first
agreement related to joint development in the pastera is the bilateral Bahrain-Saudi Arabia
Agreement of 22 February 1958.The Persian Gulf semi-enclosed sea bordered by eight
State€’. Being a Gulf surrounded by more than two Staresamnnected to the Indian Ocean by
a narrow outlet, it is indeed a semi-enclosed aeeprding to LOSC article 123. The Strait of
Hormuz, to which it is connected, gives into theigm Ocean through the Gulf of Oman.
Furthermore, it seems to be “consisting entirelypomarily of the territorial seas or exclusive
economic zones” of its riparian States. It wouldstibe a semi-enclosed sea from a double point
of view. Since it is our position that the Gulf@tiinea too can be considered as a semi-enclosed
sea on the ground of the same LOSC provision, tieme reason to compare State practice
between those regions.
According to Patrick Armstrong and Viv Forbes:
The Bahrain-Saudi Arabia Agreement has establishbdxagonal area wherein
Saudi Arabia is free to exploit hydrocarbon researan condition that it grants to
Bahrain 50 percent of the net income from the dgprknt of the zorté

8 There might be cases of earlier joint developnietiie world. For instance, the 1879 Treaty betwemce and
Spain occurred sooner. Yoshifumi Tanaka reports ithadivides the Bay of Figuier into three distin equal
zones, one reserved for France, one for Spainaahird for common use(Article 1).According to thégstem,
where there are overlapping territorial seas, #ltted are common to both States.” This writer githesnames of
two law commentators, J. Bluntschli and A. Riviehawv“promoted this common zone approach, which
transforms an overlapping area into a kindcofidominiumthus avoiding the delimitation problem.” Yoshifum
Tanaka, Predictibility...(2006), 31-32

Lewis M. Alexander, “Region VII. Persian Gulf Mame Boundaries’, in International Maritime Bouniggst,
Vol. I, eds. Jonathan I. Charney and Alexander sefaiDordrecht/Boston/London: Martinus Nijhoff Pdblers,
1993), 315.

Patrick Armstrong and Viv Forbes, “Calming the Rgs: The Cooperative Management of Ocean Resources
The Falkland Islands Example and Some SoutheashAZomparisons”, Boundaries and Energy: Problerds an
Prospects, eds. Gerald Blake and others (Londoowé&d Law International, 1998), 353.The text of the
agreement is reproduced in Jonathan |. CharneyAlamdander Lewis, eds., International Maritime Bdaries,
Vol. I, ( Dordrecht/Boston/London: Martinus NijHofPublishers, 1993), 1495-1497; also available at
http://untreaty.un.org/unts/120001_144071/16/2/@83B.pdf. (accessed 27 March 2010).The agreemesat wa
registered by Saudi Arabia by the UN on 9 Septerib8B.1t entered into force on 22 February 19580kding

to an administrative document from the United &tahe Treaty entered into force rather on 26 FRelrii958,

90

91
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This is stated in article 2 of the Agreenténwhich had been negotiated in order to
establish a boundary between the “submarine aasie Parties. The said hexagon is referred
to in that provision as an area bounded by sixs|ihgng north eastwards of the Saudi Arabian
part of the boundary. Article one says that thendlamy is based on a median line, which
appears to be the actual accurate maritime detionitanethod, as validated by the international
jurisprudence since 1999, though after some previmsitations.

The Agreement is certainly very innovative, if mevolutionary. One should recall that
the UNCLOS | began just two days after the adoptibthis Agreemerif . It should be taken

notice that at that time, States like Saudi Arand Bahrain where newly born or independent,

upon exchange afatifications (p.2), whereas the Treaty itself contemplated rergeinto force through mere
signatureby both Parties, as set forth in its article 6.$b8e Geographer, Limits in the Seas, continentalfShe
Bahrain-Saudi Arabia, number 12, March 10 [booKio@](Washington: Department of State, 1970, ased7
March 2010); available from http://www.state.gowdments/organization/62003.pdf. This document seems
somewhat lacking precision, if not accuracy.

2 That provision reads in its ending part as follo{ihe said area, as delimited above, is the sdmtimging to the
Kingdom of Saudi Arabia. In accordance with theide®f His Highness the Ruler of Bahrain and with
agreement of His Majesty the King of Saudi Araluié resources there shall be exploited in the machesen
by His Majesty, on the understanding that the Gowent of Bahrain shall be accorded one half of ribe
revenues accruing to the Government of Saudi Arabia result of such exploitation. This shall béhwt
prejudice to the right of sovereignty and admimistm of the Government of Saudi Arabia over theaar
stipulated above.”

% There seems to be three seminal cases in thisaesthe Eritrea/Yemen case decided by the Deceftihel 999
Award of the Arbitral Tribunal in the Second Stagfehe Proceedings(Delimitation), tharitime Delimitation
and Territorial Questions Between Qatar and Bah¢d@atar v. Bahrainjand theLand and Maritime Boundary
between Cameroon and Nigeria (Cameroon v. Nigdfguatorial Guinea interveningrases over which the ICJ
ruled respectively in 2001 and 2002. See Lauremtchini, “ La Délimitation des frontieres Maritimesns la
Jurisprudence Internationale: Vue d’ensemble”, iaritime Delimitation, eds. Rainer Lagoni and Danfénes
(Leiden/Boston: Martinus Nijhoff Publishers, 2006)18; see also Maurice Kamdag¢limitation maritime sur la
cOte atlantique africaine (Bruxelles: Editions Bant/Editions de I'Université de Bruxelles, 200&hd Robert
Volterra: “Recent Developments in Maritime BoundarDelimitation. Brief Reflections on Certain Asiseof
Two UNCLOS Cases (Eritrea /Yemen and  Qatar . Bajita available  from
http://www.gmat.unsw.edu.au/ablos/ABLOSO01Folder/MBRRA.PDF. Accessed 27 march 2010; (accessed 27
March 2010).

° The UNCLOS | negotiations lead to the adoptior26rApril 1958 of the four Geneva Conventions andeareld
from February 24, 1958, to April 27.They servedaasodification forum for customary principles oettaw of
the sea: “On 29 April 1958, as recorded in theaFict (A/CONF.13/L.58, 1958, UNCLOS, Off. Rec. v@,
146), the United Nations Conference on the Lavhef$ea opened for signature four conventions arptonal
protocol: the Convention on the Territorial Sea #me Contiguous Zone (CTS); the Convention on tlghtbeas
(CHS); the Convention on Fishing and Conservatibthe Living Resources of the High Seas (CFCLRE th
Convention on the Continental Shelf (CCS); and@ptional Protocol of Signature concerning the Colsqmy
Settlement of Disputes (OPSD). The CTS enteredfmtre on 10 September 1964; the CHS on 30 Septembe
1962; the CFCLR on 20 March 1966; the CCS on 1@ 864; and the OPSD on 30 September 1962. States
bound by the Conventions and the Protocol, aret 8 July 2008, respectively: for the CTS, 52;tfog CHS,
63; for the CFCLR, 38, for the CCS, 58; and for theOPSD, 38" see
http://untreaty.un.org/cod/avi/ha/gclos/gclos.htfakcessed 27 March 2009). Those four instrumeantg \going
to bear seminal influence on the evolution of e bf the sea, especially in the field of maritidedimitation.
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and that there was no such clearly known internatitaw rule promoting joint development as
article 74(3) and 83(3) of the LOSC.

The Preamble suggests that the Agreement resultedfa diplomatic framework of
friendly relationship between both States and gadfrom their leader®. It also involves,
under its article 2, a “no prejudice clause” whids been part of virtually all joint development
agreements since then. To that extent, the 2001 B&¥een Nigeria and Sao Tome and
Principe is akin to it, although in the latter amreent the negotiating parties failed in their
attempt to delimit their boundary. It brings confation to academic commentary position that
holds that good relationship is essential in achigint development agreements. The most
important comparison feature is the agreement art pevelopment of sea-bed oil resources
arrived at. In the contrast, it does not create HDY or any infrastructure similar to it. Nor is it
any kind of provisional arrangement either. Theleation and the sharing systems are light
compare to any JDZ structure. Saudi Arabia as sayds the unique operator, who is in charge
of the exploitation of the zone to the mutual béneff both partners. Bahrain just has to wait
and receive its share of revenues generated bgxpitation of the Area. But this process
raises the question of the denomination or qualifom of such a deal. Is it really joint
development? It might be more appropriate to ugpdyape expression “joint sharing” or simply
“sharing”, rather joint development or even joirpitation.

2. The 7 July 1965 Agreement between Kuwait and Saudirabia

In 1922, the Al Ugair Protocol establishing a “NaliZone” was signed between Kuwait
and Saudi Arabf4. This Neutral Zone was a part of land upon whiothiStates could not agree
on a land boundary. Its apportionment eventualguoed latter on and gave way to the second
joint development agreement signed by Saudi Arabidhe extent that it is assumed that the
previous one signed with Bahrain in 1958 can besiclemed as such. An Agreement created a
JDZ in the maritime area between these Statedslarticle, Gao presents a shorter list of eleven
joint development agreements, excluding the 7 195 Agreement between the Kingdom of

Saudi Arabia and the State of Kuwait relating totifan of the Neutral Zone from his list, on

%I view of the spirit of mutual amity and friendghand given thelesireof his Majesty the King of Saudi Arabia
to offer all possible assistant¢e the Government of Bahrain...” (emphasis added).

% Gao Jianjun, “Joint Development”, IIMCL (March 3)&7.
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the ground that it involves a disputed land teryitavhat his study doesn’t deal with. He also
mentions that this agreement has been followed mewer one, that is the July 2, 2000
Agreement between the Kingdom of Saudi Arabia dmel $tate of Kuwait concerning the

submerged area adjacent to the divided zone, veritgred into force on 31 January 2801

This agreement might be a distant factor in thegse that lead to the above mentioned 1958
Bahrain-Saudi Arabia Agreement setting forth thst fioint development agreement of the Post-
war period. As the apportionment of the Neutral s based on Islamic culture, one might
interestingly contemplate that Islamic culture ciimited indirectly to the peaceful settlement of
maritime disputes-be they related to boundary oreBburces exploitation- in the current era.
Indeed, it should further so be considered, as iSaxabia appears to have taken early lead in
post-war era joint development practice. Since B&rdbia is one of the most important
spiritual and political centers of the Islamic akdbic world, and having due regard to the three
or so joint development agreements in which itigublved between 1958 and 1974t seems
as if these diplomatic and legal achievements areqgd an international Saudi Arabian politics
of influence in its neighborhood, just as the N/SIZ expresses to some extent the will of

Nigeria to weight on the continental or sub-reglanternational politics.

% Ibid., 57-58;see his footnote 77.Thus accordindhit, this agreement adds to the list of joint depment
agreements he sets aside, just as the 18 Noven®ydr Memorandum of Understanding between Iran and
Sharjah, on the basis that they are not relevarthistudy of the dispute in the East China Sewind already
disqualified two categories of joint developmentesgnents related respectively to joint developnasnpart of a
boundary delimitation agreement, and unitizatiomeaments related to “boundary-straddling deposit&,
discloses that “the practice concerning co-opesatixploitation of marine resources surroundingdbrtinental
or insular land territory over which there exists@avereignty dispute will not be included eitheecause the
delimitation of co-operative areas in such situaidas closer links to territorial title rules themmaritime
delimitation rules”(see pages 42-43 ).This in faculd be seen as a fourth category of joint agred¢sne
underlined in Gao’s paper, to be added to the tbress referred to in our note on the numerical ingwe of
joint development practice in the world (see ourdduction).This can't help being the case as hdifies these
agreements as a “practice concerning co-operatkwpdoigation of marine resources” and as he givaseiot
examples of such agreements. According to thenmdtion he releases, that fourth category of joewatiopment
agreements shall include : (1) the 1 July 1965egent between Saudi Arabia and Kuwait which Gaoexaly
sets aside after having counted it, reducing hé$ &f joint development agreements pending maritime
delimitation from twelve to eleven(compare enunmieraton page with twelve agreements, and page 48 wit
eleven agreements); (2) the 18 November MOU betwsen and Sharjah; ( 3)the 27 September 1995 Joint
Declaration of Argentina and the United Kingdom @o-operation over Offshore Activities in the Soltlest
Atlantic.

% Infra, B- The African Practice: the 1974 Sudant$sArabia Agreement.
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3. The Norway-Iceland Arrangement for Jan Mayen

By an Agreement of 22 October 1981, Iceland*ardorway established a JDZ in the
Denmark Strait in a maritime area lying betweenalcé and the Norwegian inhabited volcanic
Island of Jan Mayen, in the course of a decisiorabynternational Conciliation Commission.
The Commission had been set out according to pomasof the 28 May 1980 Agreement on
fishery and continental shelf questions betweentih® countries which allowed for it. The
Parties referred the matter of the delimitatiorthair continental shelf between Jan Mayen and
Iceland to the Commission which instead asked theid® to adopt “a joint development
agreement covering substantially all of the ardariofy any significant prospect of hydrocarbon
production®®. The recommendations of the Commission had tonagimous and non binding.
The Commission was to “take into account Icelastf'eng economic interests [in this region of
the continental shelf,] existing geographical areblggical factors and [any] other special
circumstances®:,

The Iceland-Norway JDZ is a rectangular area wistthddle a partially fixed maritime
boundary encompassed by four points characterigel 8, C, and D. This maritime boundary
which coincides with the delimitation line for tkeonomic zones of the two countries is closer
to Jan Mayen than to Island, whereas most of th#& & within the Norwegian side of this
boundary. The Northern sector of the JDZ coveraraa of approximately 32,750 ks against
12,720 kn for its southern part. It is the view of MasahMyoshi that Iceland enjoys an
“advantageous position” in this arrangement antltthia must be related not only to the “special
considerations” underlined by the Conciliation Coission, but also to some “essentially

extraneous ...political relationships between the twontries®® It is noteworthy that “the

9 Masahiro Miyoshi, op. cit., p.34. See also our &pgix 12.

199 Report and Recommendations to the Governmentset#rid and Norway of the Conciliation Commissiorttea
Continental Shelf Area between Iceland and Jan Mayene, 1981, International Legal Materials, 201.(1981):
826-826, cited by Masahiro Miyoshi, Maritime Briggj, idem.

101 Ana E. Bastida, Adaeze Ifezi-Okoye, Salim Mahmiaines Ross, and Thomas Walde, “ Cross-Border
Unitization and Joint Development Agreements: Ateidnational Law Perspective”, Houston Journal of
International Law, 2006-2007, p.385.

192 Masahiro Miyoshi, idem., p. 35.Thus to our viehe tAgreement is a quite balanced one, considednm$tance
the proportion between the area covered by Isladdlzat of Jan Mayen. If the boundary lies totaltyth of the
equidistant line in favor of Iceland, Norway enj@ther advantages. For instance, article 8 of th@&ober 1981
Agreement on the Continental shelf, the followiagrovided, according to Miyoshi himself on p. 36&
hydrocarbon deposit lies across the boundary lifegin its entiretysouth(emphasis added) of the line but
extends beyond the joint development zone, theisalprovided is to apply the usual unitizationngiples for the
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agreement left open the Issue concerning Icelasidisn to an economic zone on the continental
shelf extending beyond the 200 nautical mile limithe area near Jan Mayen Island”, whereas
Norway never claimed a 200 nautical mile EEZ arodiad Mayen Island, upon which it had title
by act thanks to a 1929 Act of Parliam&htThis JDZ by recourse to a conciliation Commission
displays a pattern of joint development which bedose likeness with the JDZ established

between France and Spain.

4. The France-Spain Joint Development Zone of 29 Janua 1974

The first difference between the French and Spaiiishestablished in 19¥4 in the Bay of
Biscay on the one hand, and the N/STP JDZ on therdtand is that the former is not a
provisional arrangement pending maritime delimitatiActually, it represents a form of joint
development which is not common, since it is pdriaanaritime delimitation agreement. It
defines the category of JDZ consolidating a boupdareement to which it's a part. Another
example of such a JDZ is the Kuwait-Saudi Arabid.JD

The area corresponding to the JDZ is set out iclarB of the Convention between the
Government of the French Republic and the Goverhwiethe Spanish State on the delimitation
of the continental shelves of the two States inBag of Biscay, done at Paris on January 29,
1974.The regime of the JDZ is set forth in Annexfiithe Convention and is dedicated to the
procedures for the awarding of rights to prospectaind exploit the resources of the area. This

Convention refers to another Convention signedséame day between the same parties: the

distribution and exploitation of the deposit. lfigdrocarbon deposit lies in its entiretgrth (emphasis added) of the

boundary line, but extends beyond the joint devalept zone, the deposit is to be considered tmlissientirety

within the zone."This last sentence of the quotatieems to be a considerable concession made Malan by

Iceland.

193 Ana E. Bastida, Adaeze Ifezi-Okoye, Salim Mahmlaines Ross, and Thomas Walde, op. cit. , p.385.

194 This agreement entered into force on 5 April 1By3he exchange of the instruments of ratificatiwhich took
place at Madrid, in accordance with article 5.¢sttis available on the web site of the UN/DOAL®8{ there is
no map, at http://www.un.org/Depts/los/LEGISLANGAGNDTREATIES/PDFFILES/TREATIES/FRA-
ESP1974VZ.PDF. See as well for the same text, stilwithout a  map, at
http://untreaty.un.org/unts/1_60000/28/7/000543d#.pFor an electronic version with a color copytieé Map,
see the United States State Department, Limitsha $ea, no. 83 [book on-line] (Washington, DC: The
Geographer, February 1979, accessed 6 April 2010); available from
http://www.state.gov/documents/organization/595a@®.p
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Convention between France and Spain on delimitaifahe territorial sea and contiguous zone
in the Bay of Bisca¥”.

There is a second major difference between theJ®&s: the JDZ in the Bay of Biscay does
not provide for any bilateral supervising body sashthe Authority of the N/STP JDZ. This
remark also applies to the Kuwait-Saudi Arabia JDZ.

A third major difference is about the pattern adaag to which joint jurisdiction is exercised in
the JDZ. The French-Spain JDZ is particular fondyacross the continental shelf delimitation
line, in such a way that it is divided into two apently even part§®Each State Party has
jurisdiction on the part of the JDZ situated onsitde. One might describe this as a kindgtoict
disjoint jurisdiction over a zone of joint development, doning a system of equal rights for
exploration and exploitation of resources. Artitlef Annex Il provides for the following: “ The
Contracting Parties encourage exploitation of tbeezconducive to equal distribution of its
resources”. The agreement reflects some protestiamoncern. Only companies having the
nationality of either State may be granted rigbtprospect or exploit the JDZ resouréé8y
1989, there was not yet any development activithézoné®®.

In contrast to some particular viewpoints on jaevelopment such as that of Masahiro
Miroshi, this agreement can and should be listath Biate practice on joint development. This
author understands joint development as:

An inter-governmental arrangement of a provisiamature, designed for functional

purposes of joint exploration for and/or exploatiof hydrocarbon resources of the

seabed beyond the territorial $8a

The author acknowledges that his definition migatrarrow, but still appropriate for
thosepast joint development agreemetitat he wants to consider. He excludes from th@esco

of that concept joint ventures between a governmaeut a private oil company, as well as a

195 The texts of both Conventions, with a Map and Antare also available in Jonathan |. Charney bewis M.
Alexander, (eds.), International Maritime Boundsyi€ol. Il (Dordrecht/Boston/London: 1993), 1719347

198 See Appendix no....Map of the French-Spain JDZ éBhy of Biscay.

197 Art. 2 of Annex Il states that: “Consistent witié principle of equal distribution of the resoww@é# the JDZ],
each Contracting Party, acting in accordance w#hmining regulations, undertakes to encourageeageats
between companies applying for prospecting rightsthie zone in order to permit companies having the
nationality of the other party to participate irckuprospecting on an equal partnership basis, fivitncing of
operations proportional to each company’s intetest.

198 Charney, Alexander, International Maritime BournesyVol. Il (1993), 1721.

199 Masahiro Miyoshi, “The Joint Development of OffsoOil and Gas in Relation to Maritime Boundary
Delimitation”, Maritime Briefing 2, no.5 (Durhamnternational Boundary Research Unit, 1999), 3.

62



consortium of private companié¥. So do joint development agreements endorsing &imer
boundary between States. Stating that the 30 Jardi9d4 Japan-South Korea JDZ was the first
ever joint development agreement, he disqualifies29 January 1974 France-Spain/JDZ. About
the former, as he compares it to the latter, haesrghat:

It is worth to recall that this agreement took plaast one day after the France-Spain
agreement, but the latter differed significantlgnfr the Japan-South Korea accord in that its
common zone for joint development lies across greed boundary lirfé",

In fact, this agreement fits with his definitios given above. But some time
before that definition, the same commentator hadlased a stricter conception of joint
development, linking it with the default of sucdessnaritime delimitation*2 Thus,
there is joint development only where States haaieed to carry out a maritime
delimitation. One may ask whether to what exteig legitimate to exclude a part of the
phenomena to be submitted to a study without cenisig its different manifestations,
namely some resource sharing agreements betwetss.Sts the writer the one to say
what State practice is, rather than State pradieiag observed and registered by the
commentator? Many other authors list this agreemamiong joint development
agreements, as is the case with Ibrahim F. I. $iaad William T. Onorafd®. If such
resource sharing agreements are not joint developmees, how to designate them?

What are they? How to qualify this France-Spaine®gnent which is not a unitization
agreement, but establishes a resource sharingnagngeif not as a joint development
agreement? Maybe should one abide by this suggestithe latter writers, about joint

development as State practice:

19bid.

11 Masahiro Miyoshi, “The Joint Development of OffsoOil and Gas in Relation to Maritime Boundary
Delimitation”, in Maritime Briefing 2, no 5 (Durhanuniversity of Durham, 1999), 2.

12 See our following discussion on the Japan/Kored, 3ight after this one.

13 |brahim F. I. Shihamoto and William T. OnoratoJdint Development of International Petroleum Resesitin
Undefined and Disputed Areas”, in Boundaries anérgy :Problems and Prospects, eds. Gerald Blake and
others (London/The Hague/Boston: Kluwer Law Intéovel, 1998), 442.After giving examples of joint
development regimes such as the Kuwait/Saudi Arbleiatral Zone, the Japan/South-Korea Joint Devetagm
Arrangement, the Malaysia-Thailand Joint Developimérea and the Australia-Indonesia Joint Developtmen
Zone for the Timor Gap, the authors give a lissiafother joint development agreements , includitige 1974
agreement between France and Spain related todaheBBiscay, which provided for equal sharing atural
resources in a special zone by means of partheagjtgements between licensees on either side ofatienal
offshore boundary”.
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It may not be advisable to devise a rigid “modaieagnent”, nor indeed, any at all,

for joint development ventures in disputed areashESituation has its characteristics

which require particular attention. It is usefulvagheless to benefit from state

practice which, in spite of some differences inadst seems to have followed
common patterns in the legal format for the joivelopment of international
hydrocarbon reserves,

But it may be stressed that the resources iegbln joint development agreements are
not only hydrocarbons. States have a more gentadgoint, as they often talk about resources,
or natural resources, rather than hydrocarbdii$is emphasis on hydrocarbons from must
authors as a kind of compelling necessity is aodd and difficult to understand. For instance,
the latter authors, before their reflection quobedow, had just mentioned at least one joint
development agreement dealing with other resoutt@s hydrocarbort&’ It seems that for the
States, the possibility of exploiting in a nearufat other resources than hydrocarbons in the
same areas where there are setting up JDZs i$ anea

One specific feature with this agreement is thaprdvides for compensation in the
situation of depleted resource in a transboundeggsasubjected to joint development. Article 4
(2) is a kind of prototype to the now classical tizaition clause in maritime boundary
agreements. It provides that in case of a depgsij lacross the boundary, the parties shall seek
to reach an agreement, together with private isteyeas to the efficient and equitable

management of the resources. Then it is discloaddnparagraph 2 that:

1 bid..

15 The Preamble and key provisions of many joint tipwaent agreements don’t refer directly or simply t
hydrocarbons, unless they are about unitizatiomyThstead refer to “resources” or “natural resesattart. 1 of
Annex Il and art.3 and 7 of the 1974 France/Spanwention delimiting continental shelf in the BayBiscay),
to “living resources” and “non-living resources’ré@mble and art.3 of the Maritime Delimitation Tiyeletween
Jamaica and the Republic of Colombia of 12 Novenil®83), to “petroleum and other resources” ( Prdarnb
the N/STP JDZ Treaty), to “living and non-livingsaurces”(Preamble and art. 1 of the 2003 Barbadosa
EEZ Co-operation Treaty). Maybe only the 2002 Tin®ea Treaty is openly, solely and directly about
“petroleum resources” (Preamble), as well as th@32Greater Sunrise Unitization Treaty, which deaith
“petroleum deposits” (Preamble).

18 Shihamoto and Onorato, “Joint Development ...in Disfd Areas”, in Boundaries and Energy, 1998, 4A2ey
mention the France/Spain 1974 agreement refersesotirces”, and particularly the “1974 agreememivéen
Saudi Arabia and Sudan concerning the natural ressuy(heavy metals and hot brines) of the seabedasoil
of the Red Sea”.
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In the event that the natural resources of a defygeg across the dividing line have
already been exploited, the Contracting Partiesing@dn conjunction with the holders of
exploitation rights, if such exist, shall seek gne@ment on appropriate compensation.”

Such a provisional should be part of joint develeptmagreement or provisional arrangements,
as they act as further guarantee for parties’ esterThey can be an incitement for State to
engage in joint development. In the situation betwBligeria and Sao Tome and Principe , may
be the fact that oil exploitation is almost a nestivaty could make the recourse to such a clause

useless.

5. Japan-Korea Joint Development Zone

The Agreement between Japan and the Republic ad&K@oncerning Joint Development of
the Southern Part of the Continental Shelf Adjadenthe Two Countries was signed on 30
January 1974 and entered into force on 22 June, 19@8ther with the Agreement between
Japan and the Republic of Korea Concerning thebkstenent of Boundary in the Northern Part
of the Continental Shelf Adjacent to the Two Coigsl!’.It covers an area of 24,092 square
nautical mile&'® As a whole maritime boundary legal and diplomégature, they provide for
partial maritime delimitation and cooperation betweboth countries in the East China Sea,
south of the Yellow Sea and south west of the $ekapan, in the Pacific OcealY.The partial
continental shelf boundary runs along the Koredsushima Strait between the two States. It's a
result of deadlocked negotiations on the delinotaf the continental between those countries
in the East China Sea. Both countries had diffeserat opinions over the role of a geographical
feature of the seabed, namely the Okinawa ThroAgtually, the bone of contention was the
delimitation method to be applied, as Korea ingiste natural prolongation of States land

territory being taken into consideration, and Japamquidistance. The Okinawa Through which

Y7 Charney,...IMB, Il, 1057.

118 |pid., 1070-1072.The initial coverage area wad.@#,square n.m., but after the extension by Japhstituted a
12-nautical-mile territorial sea legislation to ftsmer three-nautical-mile one.This legal movewoed after the
Agreement creating the JDZ and was accepted byhS¢atea. Subsequently, the area of one of the dingsf
the JDZ, subzone VII, was cut off of an area of &jbare n.m., thus being reduced from 11,770 irstjaare
n.m. area to 11,761 square n.m..The JDZ itselfttmas reduced from 24,101 square n.m. to 24,092requen.

119 5ee Appendix ...Map of the 1974 Japan-Korea JDZcandinental shelf boundary.

65



lies in the East China Sea, is 630 miles long, 1es wide and over 2000 meters
deep?’. Yoshifumi Tanaka reports as follows:

Based on the theory of natural prolongation, SoKtirea insisted that the Japanese
continental shelf terminated on the eastern edgefOkinawa Through. Japan proposed a
solution based on an equidistance line on the gletimat South Korea and Japan faced one and
the same continental shelf*

Japan and Korea resorted eventually to the estabdiat of a joint development area, which has
since been contested by China. Some time beforgjahawhich had been involved in the same
negotiations with Japan and Korea withdraw oven€$e pressure.

This agreement is quite interesting as by conttashe N/STP JDZ, and like the Saudi
Arabia-Sudan JDZ, it was established at the beggqoif the UNCLOS Ill negotiations. Some
writers like Masahiro MiyosHtf? consider that this was the first joint developmeme as such.

In a piece of research released in 1999, he presebtief history of joint development which
links this practice to the North Sea ContinentaélSbases of 196&2 The paper recalls that the
extensive discussion undertaken by Judge Jessp separate opinion in those cases was based
“on the pioneering work on the subject by WilliamQnorato in 19682 He traces the practice
of joint development back to the 1960s and 195Gk Wisome cases of joint development of
coal, natural gas and petroleum across interndtlmmandaries on the European continent”, and
further back to 1930s “ when studies and judicades on joint petroleum development can be
found in the United State¥® After that brief inquiry in the past practice jofnt development,

he turns to what followed the year 1969.FocusinghenJapan-south Korea Joint development
Agreement, while disqualifying the France-Spain #mel earlier cases in the Persian Gulf, he
observes that:

120 yoshifumi Tanaka, Predictability and Flexibilitp ithe Law of Maritime Delimitation ( Oregon: Oxfoahd
Portland: 2006), 236.

121 |bid..

122 Masahiro Miyoshi, “ The Joint Development of Offsé Oil and Gas in Relation to Maritime Boundary
Delimitation”, Maritime Briefing 2, no.5 (Durhamniernational Boundary Research Unit, 1999), 1.Huithor
is subsequently doubtful about the relation of $laeidi Arabia-Kuwait relationship to joint developmeunlike
our viewing it as the first post-war period joirgv@lopment agreement. Sggpra, “1.The Persian Gulf and the
two earliest joint development agreements”.Accagdim him,

123 |pid.. Masahiro quotes fronCJ Reports 19683, para. 101(C) (2) in which the Court referstie possibility for
the parties to decide “ a regime of joint jurisiiat use, or exploitation for the zones of overtapany part of
them.”

bid..

125 |bid..
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For all such earlier precedents and studies, anipoint appears to have come with the
conclusion of the Japan-South Korea Joint Developm&greement in January
1974.This represented the first application of ithea of joint development of offshore
oil where the parties failed to agree on boundayndtation, as indicated in the ICJ
judgment of 196%°".

This research cannot abide to that view, for sogasans. The first is that a single case of
jurisprudence can’t easily prevail on commentatgteéSpractice and conventional law. A unique
case law doesn’t make law, at least right awaye@safly on a matter which is subsidiary to the
said case. For a judiciary decision to have det@ngiinfluence beyond the case for which it
was delivered, there needs to be some specifit tegaéext for that. Besides, there doesn’'t seem
to be any reference to this passage of the ICJ jL@Bfinent in the agreements, unlike articles 74
(3) and 83(3) of the LOSC.

For what regards joint development as State pmciticloesn’t bear only in cases where
delimitation is pending. Masahiro discloses a qtatgrictive notion of joint development which
precludes unitizations on transboundary resourgas being part of joint development. This
seems to be against the view of most writers. lda@ng, he seems to be willing to confer some
kind of moral or symbolic gain for Japan and Sdtitea over Saudi Arabia, Kuwait, Bahrain,
France and Spain.

One should note further that he shares two commepif joint development that might
be inappropriate with regards to State practicestllyi joint development is not only upon
offshore petroleum, as it seems to be overwhelminglheld by writers. Some fishing areas
could be an object of joint development. Even i§ thechanism is more appropriate and more
used for continental shelf and hydrocarbons shatimgre are joint developments agreements
over EEZ, and thus living resources. Secondly,etheuld be some contradictions Masahiro
conception of joint development and provisionabagements under the LOSC. The definition
he gives of joint development matches the definitiof provisional arrangements. More
precisely, it matches the definition of provisiormirangements on overlapping continental
shelves, or seabed, since it deals only with ofistud.

Moreover, he seems to have a more open concepfiopird development- thus

appearing more contradictory however- at the begmof his reflection in his article under

128 pid..
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consideration here. After having linked “the cutrglea of joint development of offshore oil and
gas” to the 1969 ICJ Judgment in thrth Sea Continental Shetlases, he discloses the
following:

However, the original idea of joint developmentraseto date further back to the

1930s when studies and judicial cases on joinofeim development can be found

in the United States. Some cases of joint developroé coal, natural gas and

petroleum across international boundarie¢emphasis added) on the European

continent were also evident during the 1950s ar6D4¥’.

Thus according to Masahiro’s proper words, joinvedlepment started by occurring
across international maritime boundaries. So if tharly practice of joint development is
accepted as such, despite it being carried ousadyoundaries, why shouldn’t it be the same for
more the more recent practice? Besides, the egraatice of joint development in the United
States the author refers to was as a matter of mfexdtly unitization, which dealt with the
exploitation of mineral resources straddling bouretabetween States into the Union, as well as
borders between federal territory and inner Stetetory*?®

This author appears even more contradictory agd@opes in the same document a two-
fold typology of joint development agreements innad) in the one hand “Joint Development
Agreements in the Absence of Boundaries”, and endther “Joint Development Agreements
Where Boundaries Are Delimitated® There we clearly find other indications that thehar
considers the agreements he tries to disqualifiethea beginning of his article as full joint

development agreemeht$

#pid..

128 Jean Pierre Bouvet, L'unité de gisement, L’HaramtPParis, Budapest, Torino. ; especially the @hintion and
pp. 417, 418,421 and 422.

129 Under the latter category he mentions the Bah®aindi Arabia Agreement of 22 February 1958, thenéea
Spain Agreement of 29 January 1974 with a figureghef France-Spain ‘Zone Speciale’, the Saudi Arabia
Agreement of 16 May 1974 with a map of the Saudabda-Sudan Common Zone, the Iceland-Norway
Agreement of 22 October 1981 with a map of thealediNorway Joint Development Area, the Libya-Tumisi
Agreement of 8 August 1988 with a map of the Lilyaisia Joint Exploration Zone, and the Guinea-8ahe
Agreement of 14 October 1993 with a map of the @aiBissau/Senegal Joint Zone. Under the formegoaje

130 For instance, he holds that :“in the Agreementceoming the delimitation of the Continental Sheff22
February 1958, the first boundary agreement to drecladed in the Arabian Gulf, Bahrain and Saudibdaa
devised a kind of joint development area for eqeaknue sharing, in addition to boundary delimitati See
Masahiro Miyoshi, Joint Development (1989), 29.
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Charney I. and Alexander Lewis give a more consarsppreciation of the Japan-Korea
JDZ as to its innovative contribution in joint déyement practice. Although there is some
ambiguity as to whether it was the first ever aehdk joint development agreement, their
position can be interpreted as saying that theJDK was not the first JDZ as such, but the first
in its kind, the first to adopt the most commonalefprm of JDZ as disclosed by current
practice: “The Japan/South Korea Joint Developméome is the first of its kind to be
negotiated.**

Another definition from the British Institute forothparative international Law similarly
lacks generality by assuming that joint developnuamt take place only between two States, and
is concerned solely with oil resources.

A better definition of joint development, which mappear more inclusive and consistent with
the State practice, can be worked out from th@dahg remarks by Zou Keyuan:

A joint development is a most feasible mechanismshielve disputes and pave the

way for cooperation pending settlement of terrab@nd/or maritime disputes

over a certain sea area due to overlapping cldfms

It's a provisional arrangement on continerghelf delimitation, which supplements a
permanent continental shelf delimitation agreemé&hé J/K JDZ lies south of point 1, which is
the southern ending point of the partial continerghelf boundary line running north-
southwestwards from point 35, near the disputedt®din Korean) or Takeshim# (in
Japanese) island. This island is 71.3 nauticalsml&th east of point 35, the northern terminus
of the partial continental shelf boundary. The i@e dispute between Japan and South Korea
dates back to 1952 when both countries disclosgithslto sovereignty over this isldit

No reference to direct reference to environmentr@dyg 1059.

131 Charney, IMB 11, 1070.

132 7ou Keyuan, “ A New Model of Joint Developmentr the South China Sea”, in Recent Developmentién t
Law of the Sea and China, eds. Myron H. Nordquist athers (Leiden/Boston: Martinus Nijhoff Publishie
2006), 157.

133 This island is also referred to as Liancourt roeke it seems that besides Dokto, the Korean|t&@ms is also
referred to as Dokdo or Tokto.

134 Charney, IMB, I, 1057.
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As the N/STP, the J/K could suffer some instabildifowing the evolution of a third State
legal position towards it. China has opposétf,iwvhereas Cameroon has not yet done so as to
the latter JDZ in the Gulf of Guinea.

6. Argentina-Great Britain 1995 Joint Declaration

Great progress towards cooperation in South Amenas achieved through the signing on
27 September 1995 of the Joint Declaration on Garaipn over Offshore Activities between
Argentina and the United Kingdom in the South Watantic'*° This achievement can be seen
as a provisional settlement of the maritime andtteral dispute over the Falkland/Malvinas
Islands which reached its peak in 1982.As a mattéact, the Parties have kept their respective
claims over the disputed territory. But thankshe tegal mechanism of the “without prejudice
clause”, which is part of virtually all joint dexmment agreements, the Parties concluded a first
agreement on 28 November 1990: the Joint Stateorerthe Conservation of Fisheries. This
latter agreement came into being for the sake obewation of fish stocks in an area of the
South Atlantic situated between 45°S and 60°S.Mesalotices the following:

The cautiously drafted Joint Statement notes tludhing in the conduct or

content of any meetings between the two countriest e interpreted to mean a

change in the position of either country with rebdo “the sovereignty or

territorial or maritime jurisdiction over the Falkhd Islands, South Georgia,

the South Sandwich Islands and the surroundingtineiareas™>’.

The success of this first step of co-operationtagelly helped to secure the Joint
Declaration five years later, with the same mectranof the “without prejudice clause” being
incorporated in the agreement. The Parties shoale ffelt the need to shift from co-operation
over fishery conservation to co-operation over esgilon and exploitation of hydro-carbons,
although in a narrower area divided into six traxhThe Joint Declaration provides for joint
development in a’Special Area” and a “Joint Commiss as well as a Sub-Committee. Its

paragraph 2 states that:

135 |bid., 1058: “As one of the three coastal statethe area, China has firmly refused to recogriieejurisdiction
of Japan and South Korea over the joint developraesd. It has not responded to requests of théepa
negotiate a three-party boundary delimitation; tiggisal is partly related to its political relai® with North
Korea.”

136 Gao Jianjun, “Joint Development...” IIMCL (March 3)@2-43;see footnote 16.

137 Masahiro Miyoshi, Joint Development...,op. cit. 2.
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The two Governments agree to co-operate in ordeertoourage offshore

activities in the South West Atlantic in accordamath the provisions contained

herein. Exploration for and exploitation of hydrdeans by the offshore oil and

gas industry will be carried out in accordance veitlund commercial principles

and good oil practice, drawing upon Governmentgegience both in the South

West Atlantic and in the North Sea. Co-operatiolh v@ furthered:

(&) by means of the establishment of a Joint Commissimmposed of
delegations from both sides;

(b) by means of coordinated activities in up to 6 thes; each of about 3,500
km?, the first ones to be situated within the sedimgnstructure as identified
in the Annex®®.

The Joint Commission and the Sub-committee assumesathe same responsibilities
entrusted on the Joint Authority in the N/STP 20Dkaty. But the agreement lacks any
provision for its duration, just as the Colombiandéca Treaty of 12 November 1993 considered
below.it also lacks “any provision on criminal jsdiction over exploration or exploitation
activities in the Special Are&®.

Joint development agreements were also carriethather regions of the world such as
the Gulf of Thailand.

7. The 21 February 1979 Malaysia-Thailand MOU in the Gilf of Thailand

The first JDZ in the Gulf of Thailand, and thecsed in Asia, was established on 21
February 1979 by Malaysia and Thailand, as thegesigp Memorandum of Understanding for
the provisional settlement of their maritime bouryddispute over a part of their continental
shelf*°. According to Masahiro Miyoshi, as “the two couesr failed to agree on continental
shelf boundary delimitation beyond a point appraadiely 39nm offshore”, they put the dispute

138 Masahiro Miyoshi, Joint Development and MaritimeuBdary Delimitation..., 1999, p. 28.
139 Masahiro Miyoshi, ibid., p. 29.
140 5ee Appendix 15.
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aside” for a period of fifty years during which thagreed to pursue joint development” of the
contested aré&' by contrast with the N/STP 2001 Treaty.

This agreement sets up a JDZ with a joint bodyhwéther strong powers: the Joint
Authority. This was the first time this expressisias used, and the joint body given such
extensive powers. Thus it is possible to assert tihea 1979 MOU between Malaysia and
Thailand should have served as a model for the T@88r Gap Treaty, the 1993 Senegal/Bissau
Guinea, the N/STP 2001 Treaty and the Timor Seatyrehich refer to the joint body as “the
Joint Authority”, giving it the same large attribarts. This is a kind of category of JDZ’s of its
own, as it can be opposed to another category & dBreements setting forth a “Joint
Commission” or a “Joint Committee” rather than anfAuthority. The joint body in the
agreements establishing a Joint Commission orrd G@mmittee seems to convey weak powers
upon it. This is the case with the Joint Permar@mnmittee provided for in the 7 July 1965
Agreement creating a JDZ between Kuwait and Saudbi&. This Committee made up of an
equal number of representatives of the two pamias given a consultative status. The 30
January 1974 agreement between Japan and South &scecreated a consultative body of four
members: the Joint Commissiéh

This kind of joint body displays the weakest lew#l institutionalization. There are
examples of JDZ without a joint body as such. Tldin-Saudi Arabia JDZ is based on mere
revenue or income sharing system whereby Saudiidialio exploit the resources of the JDZ,
situated wholly on its side of the boundary, anchitdifty percent of the income to Bahrain.
There was no serious need for a joint body to @eetee implementation of the agreement. The
Iran-Sharjah Memorandum of Understanding of 29 Mawer 1971 setting forth the sharing of
the resources in the territorial sea of the digputbu Musa Island doesn’t provide for any such
joint body**>. Masahiro Miyoshi comments as follows about it:

[This is] a revenue sharing arrangement with alsind company designated to

conduct exploitation on behalf of the two governts&f

14I\asahiro, op. cit., p. 14.Also, Ana E. Bastidaaade 19fezi-Okoye, Salim Mahmud, James Ross, anthab
Walde, “Cross-Border Unitization and Joint Develgmhagreements: An international Law PerspectiMeston
Journal of International Law, .2006-2007, vol. 892, p 402.

142 See previous paragraphs of the current Section.

143See Appendix 14 : Abu Musa Island.

144 Masahiro Miyoshi, Joint Development, op. cit.,%.1
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There seems to be no provision establishing anyt joody in the 29 January 1981
France-Spain agreement. The same remark appliethdoR2 October 1981 Iceland-Norway
Agreement. The Libya-Tunisia Joint Development Agnents of 8 August 1988 to be discussed
hereafter don't deal with any joint political bodinstead, they set up a Joint Libyan and
Tunisian exploration company based in Tunisia.

By contrast, the Joint Commissions set up underlth&lay 1974 Agreement between
Sudan and Saudi Arabia and the 12 November 19938tyT@onsidered below enjoy “fairly
strong powers™>To that extent, they are different from the otfuént commissions just listed
above. They could have been referred to more apptely as “Joint Authority”.

A striking feature of the 1979 Malaysia-Thailand MOs, as Masahiro terms it, “a
powerful Joint Authority” composed of two Cochainmand an equal number of members.
According to article 3 of the Agreement, its atiitions amount to assuming, as what regards the
JDZ, the following duties:

All rights and responsibilities on behalf of bothrfes for the exploration and

exploitation of the non-living resources of the -bea and subsoil, [for the]

development, control and administration of the joievelopment area.

It is also noteworthy that the Joint Authority esiees “on behalf of both Parties all the
powers necessary for, incidental to or connected thie discharge of its functions relating to the
exploration and exploitatior*.

The JDZ was divided in two parts by a line delimggathe criminal jurisdiction of each
State Party. But due to some problems related teesattributions to be granted to the Joint
Authority or the nature of the resources sharirggeay ( system of production sharing or income
tax?), the Parties felt the need for a supplemgragreement. These needs gave way to the 30
May 1990 Agreement on the Constitution and Othettéda Relating to the Establishment of the
Malaysia-Thailand Joint Authority whichnter alia, grants a juristic personality to the Joint
Authority. Under article 7 of this Agreement, thent Authority is

to decide on the plan of operation and the workprggramme; to permit

operations and conclude transactions or contraotsapprove and extend the

143 pid., pp. 26 and 32.
146 Masahiro, op. cit., p. 16.
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period of exploration and exploitation; to approwe work programmes and
budgets of the contractor; to approve the prodoctmogrammes of the
contractor, including the production costs, cowmdisi and schedules of the
production; to inspect and audit the operator’skscand accounts; to approve and

award tenders and contradfs

8. The 11 December 1993 Columbia-Jamaica Treaty estiahing a JDZ

On 12 Novembe 993, Colombia and Jamaica signed an agreéffieviich deals with the
partial delimitation of their maritime boundary wWeiestablishing a JDZ in the western
Caribbean sea at the same tifileFrom the outset this agreement is somewhat dpfecithe
law of the sea, as it involves Jamaica and a®k pdace just one year before the LOSC entering
into force on 16 November 1994.The LOSC was signedontego bay, a Jamaican town, and
Jamaica is the host country of the Internationahb®d Authority (ISBA), an international
organization which symbolizes, maybe at its higipestt, the spirit of the UNCLOS Ill.

For Jamaica as a matter of fact, this 12 Novemi®&3 1Treaty represents its first-ever
maritime boundary delimitation agreemeftt sets up a Joint Regime Area (JRA) of about
4,500 nm, which is a kind of JDZ*'The Treaty covers two sectors: one is a “boundigy |
proceeding eastwards in the direction of the Colaritaiti boundary line until it is intercepted
by the future Jamaica-Haiti boundary lif&Article 2 of the Treaty provides for the following

Where hydrocarbon or natural gas deposits, ordial@ found on both sides of the

delimitation line established in article 1, theyabtbe exploited in such a manner

that the distribution of the volumes of the reseuextracted from said deposits or

fields is proportional to the volume of the samdalihis correspondingly found on

each side of the line.

147 bid., p. 17.

148 The article “Cross-border Unitization and JoinvBlepment Agreements: An International Perspective”
published by Thomas Walde, Ana Bastida... in the twudournal of International Law, 2006-2007 doesn’t
mention this agreement.

149 5ee Appendix 6 : The Colombia-Jamaica Joint Deraknt Area.

150 Masahiro Miyoshi, The Joint Development of Offsa@il and Gas in Relation to Maritime Delimitatidr§99,
p.22.

51 bid., p. 24.

152 |pid., p. 23.
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The second sector is situated in the western pahtedtreaty area. The JRA created there is,
in the terms of article 3(1), a “zone of joint mgeaent, control, exploration and exploitation of
the living and non-living resources”, “[p]endingetldetermination of the jurisdictional limits of
each Party”®® As to what concerns the activities to be carrigtlio the JRA, article 3(2) further
states as follows:
(a) Exploration and exploitation of the natural resestcwhether living or non
living, of the waters superjacent to the seabedthadseabed and its subsoil
and other activities for the economic exploitatéomd exploration of the Joint
Regime Area,;
(b) The establishment and use of artificial islandstahations and structures;
(c) Marine scientific research;
(d) The protection and preservation of the marine emarent;
(e) The conservation of living resources;
() Such measures as are authorized by this Treatysothe Parties may
otherwise agree for ensuring compliance with arfdreement of the regime
established by this Treaty.
This last provision helps to see some common featbetween the Colombia-Jamaica
JRA and the N/STP JDZ. Both bear on the exploratownand exploitation of living and
non-living resources. The former seems to be caecewith the EEZ too, though it is not
easy to be ascertained from our research material.
As to the differences, the Colombia-Jamaica Treatgblishes a Joint Commission which could
be less complex than the Joint Authority supergdive JDZ in the Gulf of
Guinea. This Joint Commission made up of only tepresentatives, one for each Party, shall
“elaborate the modalities for the implementation &me carrying out of the activities set out in
paragraph 2 of article 3 (...) and carry out any ofbactions which may be assigned to it by the
Parties for the purpose of implementing the prowisiof this Treaty”. But as it appears that the
Parties could take any measure to ensure compliamdeenforcement of the regime set forth in
the Treaty, the Joint Commission could eventuadlsuane responsibilities almost as large as those
of the Joint Authority of the N/STP JDZ, providduat the Parties agreed. Especially, as article 3
provides that the activities listed under artic®2 (a), 3.2 (c) and 3.2(d), shall be dealt withaon

153 1dem.
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“joint basis” agreed by the Parties, the formulatod this “joint basis” could be carried out by the
Joint Commission. The Joint Commission would thamehto handle matters related not only to
the exploration and exploitation of living and niboring resources, but also to marine scientific
research and the protection and preservation ofiuene environment. Indeed one may wonder
why this “joint basis” should not apply to articke(e) dealing with the conservation of living
resources. Can this be properly done on the bésisiagle State undertaking?

A more outstanding feature that differs in the t¥a¥s is the issue of third States interests and
rights in the JDZ. Article 3 (4) of the 1993 Coloimdamaica Treaty discloses a quite obvious
denial of third States interests and rights inJRé:

The Parties shall not authorize third States andrnational organizations or
vessels of such States and organizations to catrgrgy of the activities referred
to in paragraph 2.This does not preclude a Paoty fentering into, or authorizing
arrangements for leases, licenses, joint ventured ®echnical assistance
programmes in order to facilitate the exercise ights pursuant to article
paragraph 2, in accordance with the procedureblesdtad in article 4.

This seems to be a clear violation of the intsresd rights of third States as set forth in
various provisions of the LOSC such as article g8énting to any State the right to marine
scientific research. Masahiro wrongly assumes ithhatson of the Parties towards the LOSC. For
that commentator, article 3(4) of the 12 Novemi#933LTreaty

appears to be a total exclusion of third Statesfthe EEZ of the signatories, and

can be interpreted as being contrary to the prongsof the UN Convention on the

Law of the Sea, which both signatories have ratifie

According to him, the provision violates arti@d2(2) of the LOSC granting other States
access to the catchable surplus of the EEZ. Theigioo could be seen as a violation of the
LOSC articles 58, 69 and 70 too, which give thitdt&s the right of navigation, overflight and
laying of submarine cables and pipelines in the E&Zwell rights to explore and catch fish in
the EEZ under certain conditions. This applies splgdor developing GDLLS.

As a matter of fact, Colombia and Jamaica sighed_.OSC on the day of its adoption.
But the former never ratified it, by contrast tonzca which did so on 21 March 198Nigeria

154 Masahiro Miyoshi, op. cit., p. 25.
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and Sao Tome and Principe were already Partidsetb@SC. It seems quite reasonable for them
to adhere to its principles than Colombia. It is fa contemplate that article 3(4) is a result of
the Colombian position during the negotiations thatl to the 1993 Treaty.

Noteworthy with regards to the Colombia-Jamai®83LTreaty is the high potential to
face contention from neighboring countries suchiasduras or Nicaragt#. With two possible
disputes, the situation of the 1993 Treaty is teckhan the situation in the Gulf of Guinea
where only Cameroon could contest the JDZ off da@stline.

A last difference may be underlined: the 199&tyebetween Colombia and Jamaica
doesn't provide for any duration.

After this tour of the earlier practice of JDZ anouthe world, it may be more interesting to

focus our attention on the same practice as it werdff the shores of Africa.

B. The African practice

African States too went early into the path of j@evelopment agreements. Sudan was the
first African State to engage in such kinds of deaith Saudi Arabia in the Red Sea (1),
whereas Libya and Tunisia made some effort in #mesdirection starting from 1988(2).Two
years after that, Guinea Bissau and Senegal decmegkt involved in a broad cooperation

scheme by creating the first JDZ on the Atlantiastaf Africa (3).

1. Sudan - Saudi Arabia

The first joint development agreement performedabyAfrican State is related to Asia
also. It would be fair to say that it's not purdfrican, but Afro-Asian, as it was signed between
Sudan and Saudi Arabia. For the latter, it wathitsl experience of the same nature, in the same
field. Thus this agreement too can be viewed adtieg from Saudi Arabia international politics
of gaining influence on, and friendship with it&almic and Arabic neighbours.

On 16 May 1974, Sudan and Saudi Arabia signed amehgent Relating to the Joint

Exploitation of the Natural Resources of the Seadatl Subsoil of the Red Sea in the Common

155 5ee the DOALOS website at
http://www.un.org/Depts/los/convention_agreementsyention_overview_convention.htm.
156 Masahiro Miyoshi, op. cit;, p. 23.
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Zone. This Agreement provides for the delimitatimhthe sea-bed boundaries and creates a
Common Zon®’ to be run by a Joint Commission. This Common Zomkich is a JDZ,
presents “some unique featur&”

There is only one joint administrative structure,amainst two in the N/STP-JDZ. This
structure has extensive powers. There are the adurddutions entrusted by the parties to the
institution in charge of the exploitation of theZlOn this regards, the Joint commission is in
charge of preparing the estimates for all the espemecessary for its activitté$But beside
these ordinary functions, the Joint Commission gnjoll competence upon matters that usually
would fall within the purview of the Council in tié/STP JDZ. These powers are the epitome
of the mutual trust and friendly relationship exigtbetween the Parties, as they cover delicate
areas such as managing rights previously attribbie®tates to individual corporations. In a
way, it succeeds to States in contracts. Consigesome of those powers, Masahiro Miyoshi
reports that the Joint commission is

...authorized to decide on the question of the Suslneoncession of

exploitation rights granted to the Sudanese Mingéialited and the West

German Company of Preussag by virtue of an agreeaielb May 1973, in

such a manner as to preserve the right of the ®sgagovernment and in the

context of the regime of the Common Zone, despiteéa8’s legal obligations

based on the agreement (Article £3)

Another highly sensitive area of joint developmentrusted by the parties on the Joint
Commission is the handling of prospects of boundstrgddling resources. The Agreement
provides for the Joint Commission sole decisiortt@whole matter of the exploitation of any
accumulation or deposit, provided an equitable eslofithe proceeds being guaranteed for each
government™,

Ibid., p. 30:“The Common Zone is such an area efgba-bed as is left in the middle of the Red $ea each
country’s exclusive sovereign rights over the bed-sre reserved up to a line where the depth of the
superadjacent waters is under 1,000 meters (Aidp”

8pid.

1%91bid.32

189 bid.

161 1bid., 32 : “The Joint Commission is further emged to determine the manner in which any accurioular
deposit of a natural resource found to extend acrdse boundary of the exclusive sovereign rigliteither
Government and the Common Zone is to be exploBed.any decision of the Joint Commission in thigamel
must guarantee for the government involved an ebjlgtshare in the proceeds of the exploitationi¢hertl4)”.
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The lesson to be drawn out of this is that theaspfor a single administrative structure
entails a further degree of trust between partes, this brings about the gain of institutional
simplicity. The Joint Ministerial council oversegithe Joint Authority’s activities in the N/STP-
JDZ may be interpreted as expressing some laakistf in the Authority and subsequently in the
other partner. By contrast, the existence of aumi#DZ managing structure amounts to trusting
the other party. But the complexity of the matteuld also be a justification to multiple
structures, and not necessarily a lack of trusivéen the partners. So it depends on concrete
situations.

The financing mechanism displays the good willragher the financial power of one of
the partner, Saudi Arabia. This State alone unkiestéo provide funds for the work of the Joint
Commission, which it shall recover “from the retsiof the production of the Common Zone and

in a manner to be agreed upon between the two gmestts (Article 12)*2

2- The Tunisia-Libyan practice

As a result of their proceedings before the IGJ thie judgments of 1982 and 1985
in their Continental Sheltase, Libya and Tunisia achieved a JDZ in the Medinean Sé&
The JDZ lies astride the maritime boundary sepagatheir respective continental shelves,
northwestwards of the equidistant line. Both theitimae boundary and the equidistant line were
drawn according to an agreement based on the ®B8Aitgment, and run from a point called
Ras Ajdir**Masahiro Miyoshi states that the JDZ thus creatativided in two parts: the north-
west part appertaining to Tunisian continental fsivslere a joint Libyan-Tunisian exploration
company was to be set up in Tunisia with a spest&tls as an offshore enterprise to explore it
as a gas field, and the south-east part where $gparate agreement Tunisia was “to receive
10% of the income from future in the oil fields tre Libyan continental shelf. Masahiro
contemplates that this joint development schemeldvbave been suggested by a dissenting

opinion from Judge ad hoc Evensen in his disserpigion attached to the 1982 ICJ Judgment:

183pid., 32.

163 See Masahiro Miyoshi, op. cit., pp. 36-40, foriafbrmation used in this part of the current asalyas the said
information appears still scarce and not publékgilable.

164 See Appendix 13.

165 Masahiro Miyoshi, op. cit., p. 36.
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Judge Evensen, based on the understanding thatdewelopment is a corollary
to other equity considerationQJ Reports 1982: 320-321proposed a joint
scheme for consideration by the parfiés

3- The Senegal-Bissau Guinea JDZ

Senegal and Bissau Guinea carried out the firstd#he Atlantic coast of Africa thanks
to an agreement signed on 14 October 1993: the §dsment and Cooperation Agreement,
which was later supplemented by a Protocol Relatinthe Organization and Operation of the
Agency for Management and Cooperation signed odub2 1995.These agreements provide for
an Authority consisting of the Heads of State oGovernment or of persons delegated by them,
an International Agency, an Enterprise and a BaérDirectors, just as is the case with the 21
February 2001 Treaty creating the N/STP JDZ, thongh some noticeable differences in the
composition and attributions of these organs.

This JDZ is linked to the maritime boundary decidad26 April 1960 by an Exchange of
Notes between the two respective former colonialgrs, France and Portugal. This maritime
boundary consists of a straight line running sedwat 240° from Cape Roxo, a point situated at
the intersection of the extension of the land baupénd the low-water mark and establishes the
territorial sea, the contiguous zone and the centa shelf, between the two countries, but not
their EEZ. Starting from the 1980's, Bissau Guimneauccessfully challenged this boundary in
an arbitral case and before the ICJ. By its Noverii®81 judgment, the ICJ, by holding that the
Award issued on 23 August 1989 by the arbitralumidl was valid and binding, whereas it had
been contested by Bissau Guinea, indirectly comtrrithe boundary line of 26 April 1960.For
the Award stated that the 1960 French-Portugueshdige of Notes had the force of law as
between the parties in respect of the three specifnaritime areas. The ICJ Judgment also
rejected the submission by Bissau Guinea on Magd1 lsking for the delimitation of all the
maritime zones, including the EEZ. In the cours¢heke proceedings however, the parties went
on with negotiations, leading to the above mentioregreements. The result of these

proceedings and negotiations in 1993 was not yetfwag, thus compelling them to work out a

1%% bid.
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genuine solution to settle the EEZ is&le The process leading to this great diplomatic
achievement is summed up by Masahiro Miyoshi devid:

What lay before the parties (...) was the line of 246 the effective delimitation

line for the territorial sea, the contiguous zond &e continental shelf. This was

not open for renegotiation. The parties were freeclhoose either the same

delimitation line or another line for the EEZ. Biley agreed instead on a zone

straddling the boundary line for the purpose ofnjodevelopment of EEZ
resources (...3%

The JDZ between Senegal and Bissau-Guinea strattt#e®40° boundary line and can
be geographically characterized by its coordinassnaps are not available:

between the 268° and 220° azimuths drawn from Gape, with the respective

territorial seas of the parties excluded from it)(Thus the zone lies across the

240° line as delimited by the 1960 agreement, stingi of an arc of 48° of a

circle with a radius of 200 nm centred on cape R&%o

The Senegal/Guinea Bissau JDZ shows other pofntssemblance with the JDZ in the
Gulf of Guinea, besides their common institutionalorganic framework: It provides not only
for mineral resources sharing, but also for liviegources, what the commentator Masahiro
considers as “a striking featuté®, for most of the previous agreement bear only dmeral
resources.

The applicable law is also genuinely dealt wittvolsets of law prevail, a Senegalese one
and a Guinean one: with regard to mineral or oBotgce prospecting, exploration and
exploitation, monitoring and scientific researchtie mining and petroleum domain, it is the
Senegalese law, modified according to the ternteefi995 agreement that prevails; in matter of
fishery resources, it is the law of Guinea-Bisdaat prevails.

Like in the other cases, the 1993 and 1995 agrneesnset forth a percentage of the
resources to be granted to each party: the prapotiere is 85% for Senegal and 15% for

Bissau-Guinea for the resources of the continesitalf, whereas the products derived from the

157 See Appendix 3, the Bissau Guinea/Senegal JDZ.
168 Masahiro miyoshi, op. cit., p. 38.
189 |dem. The author, Masahiro, however suggeststiigadistance of 200 nm might just be an assumption.
170
Idem.
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exploitation of fishery resources is to be sharqdadly between the parti€s. The rationale
underlying these proportions explains why they lsammodified. These agreements were signed
for a period of twenty years. They could then beliined in 2015.

SECTION II- COMPARING THE JDZ WITH CURRENT STATE PR ACTICE

State practice has recently achieved some impodeals which highlights the role of
joint development in the settlement of maritimepdi®s all around the world, and its status as
one of the recent and major tendencies in the latheosea. These achievements include, inter
alia, the 2001MOU between Cambodia and Thailand{Ag¢ most recent 2003 Barbados-
Guyana Arrangements on their EEZ (B), the 2002 ofirBea Treaty(C), and the 2002
Provisional Arrangements between Algeria and Tagi3).

A. The 18 June 2001 MOU between Cambodia and Vietham

The Gulf of Thailand shares many geopolitical feasuvith the Gulf of Guinea. The riparian
States in both regions are all developing Statasintance. More interesting, both regions are
gulfs with high dispute potential but where cooperais taking the lead over escalating tensions
(1).Besides, both are developing States (2).

1. The MOU and the N/STP-JDZ: maritime cooperation intwo gulfs

The Memorandum of Understanding between the Gowenh of Cambodia and the Royal
Thai Government regarding the Area of their Ovariag Maritime Claims to the Continental
Shelf (hereafter Cambodian-Thai 2001 MOU) was gigme 18 June 2001and entered into force
upon signaturg?,

171 according to Masahiro in an analysis in his fodgn® 113, p. 38, “this unequal division seemsddhased on

existing and proved reserves of gas that have teesloped by Senegal and an Irish oil company.&keems to

have been no reports of oil or gas discoveriehierQuinea-Bissau side of the 1960 boundary”.

12 Gao Jianjun, “Joint Development...” IIMCL (March 3)054; see the ending of his footnote 58.See Bad
A. Colson, IMB, V., 3743-3744.
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2. Developing Coastal States fostering cooperation their neighborhood

This MOU is the third in the Gulf of Thailand, aftthe 21 February 1979 MOU between
Malaysia and Thailand, and the MOU of 5 June 19&#%vben Malaysia and Vietham which also
created a JDZ. This multiplication of JDZs in theli®f Thailand obviously contributed to some
acceleration in diplomatic negotiation and co-operain the Gulf of Thailand, so as the N/STP
JDZ did or could do as regards the Gulf of Guinea.

B. The Barbados-Guyana Arrangements on their EEZ

On 2 December 2003, Barbados and Guyana conchrdésclusive Economic Zone

Treaty concerning the Exercise of Jurisdictio reir Exclusive Economic Zones in the Area of
Bilateral Overlap Within Each of Their Outer Limitgsxd Beyond the Outer of the Exclusive
Economic Zones of Other States which could be a&stohe in the practice of provisional
arrangements under article 74 (3) of the LOSC, assthe 21 February 2001 Treaty between
Nigeria and Sao tome and Princifle One of the common features from a legal poinviefv
between these agreements is their explicit referéagparagraph 3 of article 74 of the LOSC
dealing with the delimitation of the EEZ. This nefece is what makes them different from the
1995 Agreement between Senegal and Bissau Guinea, taough the latter also deals with
EEZ. By contrast to the former, the Senegal-Bis3ainea JDZ should have been based on mere
practice like the Timor Gap Treaty, or under th#uence of the Tunisian-Libyan JDZ in the
Mediterranean Sea.

In the Preamble and referring to the LOSC, thei@arecognizeinter alia,

the relevance and applicability of paragraph 3 dicke 74 of the Convention,

which establishes that pending [delimitation acoaydo international law and

while trying to achieve an equitable solution],t8sain a spirit of understanding

and co-operation, shall make every effort to emtir provisional arrangements

of a practical nature and, during this transitigpetiod, not to jeopardize or
hamper the reaching of the final agreement.

It's worth noticing that this Preamble considdrs tuniversal and unified character” of
the LOSC and “its fundamental importance for thememance and strengthening of

173 See Appendix 16 at the end of this research paper
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international peace and security, as well as ferstistainable development of the oceans and
seas”.

1. Sharing both living and non-living resources

Just as the Treaty instituting a provisional areangnt between Nigeria and Sao Tome
and Principe, the 2 December 2003 Treaty betweehaflas and Guyana deals with the EEZ
and living resources, besides mineral resourceghdibextent, it is similar as just mentioned to
the 1995 Agreement between Senegal and Bissau &uires “striking feature” about the
presence of fishery issues in a joint developmageement that Masahiro Miyoshi as a
commentator considered in the latter Agreemenbtssarprising as such, since the agreements
he considered were not particularly concerned withissue of the EEZ as is the case in these
three agreements. These are developing Stated, isnglite normal that they find more interest
in fishing matters than the Northern countries nigga to the North Sea or industrialized
countries like Australia or Japan. If JDZs concllidey the latter States deal exclusively with
mineral resources, this is thanks to the fact tihatfishing issue is not socially critical for them
as it is in most coastal developing States.

This Treaty is very light in comparison to the NFSTIDZ Treaty. It has 12 articles. It
creates a “Co-operation Zone” and two different In@a@gsms to exercise civil and administrative
joint jurisdiction over the living and non-livinggsources of this Zone. The said jurisdiction is to
be exercised “in accordance with generally accepieaciples of international law and the
Convention”, that is the LOSC. According to arti@levhich deals with jurisdiction over living
resources, this jurisdiction in the Co-operatiom&dy the Parties “in any particular instance
shall be governed by a Joint Fisheries Licensinge@ment and evidenced by their agreement in
writing, including by way of an exchange of diplamanotes as provided for in article 3”. But
paragraph 4 of this article allows each State tforem the provisions of this Joint Fishery
Licensing Agreement by applying its national lavgdast any person”. The objective of joint
jurisdiction through this Licensing Agreement isetrachievement of “environmentally
responsible management” of the Co-operation Zomkemsuring “sustainable development” in
it. This aim is evidenced by the inclusion of tH#9% Agreement for the Implementation of the
Provisions of the Convention relating to the Comaon and Management of Straddling Fish
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Stocks and highly Migratory Fish Stocks as onehef principle of the international law to be
observed by the Parties.
A Joint Non-Living resources Commission is prowder under article 6, to be set up
when the parties so decide. Paragraph 2 of thideagtates the following:
The exercise of joint jurisdiction over non-livimgsources by the Parties in any
particular instance shall be managed by a Joint-INeng Resources
Commission and evidenced by their agreement inngritncluding by way of
an exchange of diplomatic notes as provided icclar8.
Only the sharing of the non-living resources iadleset forth in the Treaty: the
parties equally share the non-living resourcesglyumolly in the Co-operation Zone, or

recourse to unitization, when the resources steaihéi Co-operation Zorté?

2. Alight and reasonable institutional framework

This Treaty sets up just one institution, which tlee Joint Non-Living Resources
Commission. One may reasonably contemplate thatomn@ssion, whatsoever the further
development the parties would give to it, is ati@ghmechanism in comparison to the Authority,
at least the one in view in the N/STP JDZ. The@pies according to which joint jurisdiction is
achieved are co-ordination and consultation inate hand, and “written agreement” about any
particular matter, as stipulated in articles 5 &noh the other hand, besides generally admitted
principles of international law. Articles 5(5) aB@) have a common content emphasizing this
principle of written agreemenf® Article 5(6) insists on co-ordination over the ragement of

the living resources in the Co-operation Zone weébards to other agreements entered into by

174 See paragraphs 5 and 7 of article 6. Paragraphdsras follows: “Any single geological structurdield of
non-living natural resources that lies wholly withhe Co-operation Zone shall be shared equallydst the
Parties.” Paragraph 7 reads as follows: “Any siggelogical structure or field of natural non-liginesources that
straddles the outer limit of the Co-operation Zénoen the exclusive economic zone of either Parbjidie
apportioned between them based on unitization aggats, as specifically provided for by the JoinhNaving
Resources Commission”.

175 Each of this provision reads as follows: “For hat clarity, the failure of the Parties to reacheagnent on
writing in relation to the exercise of their jojntisdiction over living resources /non-living resoes in the Co-
operation Zone in any particular instance meaatrhither Party can exercise its jurisdictionhattinstance”.
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the Partie¥®More strikingly, article 6(8) prevents any sciéintresearch or activity linked to a
resource lying wholly within the Co-operation ZdHe

This principle of written agreements extends tbheo important matters such as security
about which the Parties shall work out a securgyeament in relation to the activities to be
undertaken in the Co-operation Zone. Security domaivolve the enforcement of regulations
over natural resources, terrorism, piracy, smuggktc.

The principle of co-ordination and consultationplégs to the protection of the marine
environment. Article 8 dedicated to that mattecktises what follows under paragraph 1:

The Parties shall, consistent with their internaioobligations, endeavour to co-

ordinate their activities so as to adopt all measurecessary for the preservation and

protection of the marine environment in the Co-afien Zone.

Paragraph 2 enjoins the Parties to exchange as a®@ossible information on actual or
potential threats to the marine environment inGloeoperation Zone.

The principle of co-ordination and consultatiorsaalapplies in matter communications.
Under article 9 dealing with consultations and camioations, Ministers of Foreign Affairs
have the specific duty of handling communicatioesMgen the Parties.

Furthermore, the “without prejudice clause” is upgementary guaranty in safeguarding
each party’s interests as it is stipulated undesgraphs 2 and 3 of article 1 as follows:

2. This Treaty and the Co-operation Zone estabtisthereunder are without
prejudice to the eventual delimitation of the Rem'tirespective maritime zones in
accordance with generally accepted principles dferimational law and the
Convention.

3. The Parties agree that nothing contained inTuteaty nor any act done by
either Party under the provisions of the Treatyl wapresent a derogation from or
diminution or renunciation of the rights of eitHearty within the Co-operation Zone

or throughout the full breadth of their respec&xelusive economic zone.

178 |t states: “The Parties shall take steps to coratd between them the management of the livingrahtesources
within the Co-operation Zone subject to their oatigns under any relevant agreement to which theyath
parties”.

7 This is the whole provision: “Marine scientificsearch, exploration and exploitation or developneémion-
living natural resources that lie wholly within tl®-operation Zone shall only take place with theeament of
both Parties as provided in Article 3.If no suchesgnent is reached, no scientific research, exjpbor,gexploitation
or development can take place.”
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The dispute resolution mechanism established uhiei reaty is quite simple. Article 10 on
dispute resolution states in paragraph 1 that themal means to settle disputes on the
interpretation or application of the provisions tife Treaty shall be “direct diplomatic
negotiations between the Parties”. Should this &ith Party may have recourse to “the dispute
resolution provisions contemplated under the cotiwety which is the LOSC.

The treaty enjoys unlimited period of validity.“sthall remain in force until an international
maritime delimitation agreement is concluded betwibe Parties”.

In the whole, the light institutional frameworletsup by this Treaty appears more
manageable than the heavy institutional networkidedl for in the 21 February 2001 Treaty or
the Timor Sea Treaty.

C. The Timor Sea Treaty: a provisional arrangement inthe Indian Ocean

The Timor Sea Treaty between the Government of rAlistand the Government of East
Timor (hereafter TST) was signed on 20 May 200Dilm the capital of East Timor, the very
day this State acceded to independence after R@segcolonization and annexation from
Indonesia. It entered into force on 2 April 263 This agreement should not be taken as an
evolution of the famous 1989 Timor Gap Treatyglded it must have inherited some notoriety
from the Treaty between Australia and the Reputililmdonesia on the Zone of Cooperation in
an Area between the Indonesian Province of Easoifand Northern Australia signed on 11
December 1989 and entered into force on 9 Febri@®t' "’ otherwise known as the “Timor
Gap Treaty”. There is a link between that treatd @ime TST, even though Timor did not

recognize its validit}?°. Thus, by concluding the Timor Sea Treaty, Timoesi not succeed to

178 Gao Jianjun, “Joint development...IJLCML (March 2D0%1; see his footnote 46.The Treaty is availadile
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/AUS-TLS2002TST.PDF
; accessed 29 March 2010.

17 Jonathan 1. Charney and Lewis M. Alexander, I#iomal Maritime Boundaries, eds., Vol. II
(Dordrecht/London/Boston: Martinus Nijhoff Publishe1993), 1245.

180 Gpa Jianjun, Joint Development...IJMCL,(March 20@H), footnote 47, referring to para.8 of the Exujeaof
Notes Constituting an Agreement between the Goventrof Australia and the Government the democratic
republic of Timor-Leste concerning Arrangements Eaploration and Exploitation of Petroleum in areA of
the Timor Sea between Australia, signed in Dili 20 May 2002, which reads as follows: “ In agreetng
continue the arrangements in place on 19 May 2p€8ding the entry into force of the Treaty, the &ownent
of the Democratic Republic of East Timor does het¢by recognize the validity of the Treaty betwAestralia
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Indonesia in an agreement, namely the Treaty Geptyiin the case in hand. The latter should
then be considered now as extinguished. The Tinear Beaty is a brand new agreement that
should therefore not be confused with it famous latel ancestor. Interestingly, it was signed on
the 20 May 2002, the very day Timor Leste accedethdependence. Comparing the 2001
Treaty creating the N/STP-JDZ with the Timor Seaaly which creates a Zone of Co.

1. General features: some likenesses and differences

From the outset, it can be argued that there amajor differences between these joint
development agreements. The most important difteremight be that the 2001 JDZ Treaty
bears on an EEZ area, whereas the TST is concevrittedan area of seabed between Australia
and East Timor”, as it is termed in its PreambleisTarea is seemingly a part of the continental
shelf between the two Parties. The reference madbe same Preamble to article 83 of the
LOSC which provides for the delimitation of the taental shelf between States with opposite
or adjacent coasts so suggests. Another differratecould be worth noticing is that the TST is
not only upon joint development. It achieves pali@undary delimitation by dividing two out of
the three continental shelf parts of the formerdiiGap Treaty between the Parties. Part B goes
to Australia and Part C to East Timor. The remagnrifart A is the Area dedicated to the JDZ
established by the TST. The fact that the TST reedjupon between one developing country
and an industrialized one, with the express taojehe economic development of the latter
enshrined in the second line of the Preamble, ney e noted, as it might help to understand
the general spirit of the agreement.

These are the differences. Besides them, many paintommon can be found between the
agreements, the least is not the explicit referenade in the Preamble to paragraph 3 of article
74 and 830f the LOSC.

and the Republic of Indonesia on the Zone of Caatper in Area between the Indonesian Province aft Ea
Timor and Northern Australia (the “Timor Gap Treatgr the validity of the “integration” of east Tion into
Indonesia.” This instrument is available at
http://lwww.unclef.com/Depts/los/LEGISLATIONANDTREAES/PDFFILES/TREATIES/AUS-
TLS2002EX.PDF.
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2. The common explicit reference to the LOSC provisionon provisional

arrangements as an obligation: setting forth aropinio juris

Both the 2002 TST and the 2001 N/STP Treaty s¢h fiortheir respective Preambles the
LOSC provision on provisional arrangement. While MYSTP does so in the frame of article 74
on the EEZ, the TST refers to the contents of papay3 of article 83, just after considering its
paragraph 1.Let us quote that important passagesesms to be a clear expression obpmio
juris attesting for a customary international law urttierprocess of crystallization:

Taking into account the United Nations Conventiartlee Law of the Sea done at Montego
Bay on 10 December 1982, which provides in art@3ethat the delimitation of the continental
shelf between States with opposite or adjacenttscimll be effected by agreement on the basis
of international law in order to achieve an equeawlution,

Taking further into account, in the absence ofrdidition,the further obligationNemphasis
added) for States to make every effort, in a spiriinderstanding and cooperation, to enter into
provisional arrangements of a practical nature thlic not prejudice a final determination of the
seabed delimitation 3"

From a theoretical point of view, this could be thest interesting fact about the present
comparing effort, as far as the law of the sea el as international peace and cooperation are
concerned. It should be noted that the two agretsreaturred within two years, and that in the
same time frame, another boundary related agreemaking reference to the said provision on
provisional arrangements was concluded betweenriadlgad Tunisia on the African shores, on
11 February 2002. In 2003, the year following tH&TT Barbados and Guyana on the Atlantic
shores of South America signed another agreemetiit Mentical reference to the LOSC

provision on provisional arrangement. It is likéfat the Agreement between the Government of

181 The Preamble of the N/STP-JDZ acknowledges theesaltigation by considering article 74 (3) of th@$C
“which requires States with opposite coasts...”. Thedr Gap Treaty’s preamble starts as follows: “Aalsa
and the Republic of Indonesia, taking into consitlen the United Nations Convention on the Sea daine
Montego Bay at 10 December 1982 and, in particdigticle 83 which requires States with opposibasts, in a
spirit of understanding and cooperation, to malergeffort to enter into provisional arrangemerfta @ractical
nature...”. A copy of this agreement is availablerfrdonathan I. Charney and Lewis M. Alexander, hragonal
Maritime Boundaries, eds., Vol. Il (Dordrecht/LomdBoston: Martinus Nijhoff Publishers, 1993), 125828.
The vocabulary shift from the verb “require” to terld “obligation” can me the sign of a will ofasity on the
legal position of the States Parties. Let us rebalt 160 out of around 180 States in the worldRas#ies to the
LOSC. So almost every single State as part of thedacommunity is aware of this requirement or gation
that it supposedly endorsed purposely when sigmatiying or acceding to the LOSC.
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China and the Government of North Korea on thetJDevelopment of Offshore Petroleum,
signed on 12 December 2005, would establish a JZ neference to that provisioH. And
there seem to be high probability for a JDZ in shene region between China and JapBuch
an agreement carried out while waiting for maritidedimitation should take into consideration
the LOSC provision on provisional arrangement, amaild be a milestone in the practice. It
would sharply alleviate tensions in the region, ehéhey have been extremely high since
decades due to the area being rated among theoihastl gas rich regions in the wottd
This accelerating practice is substantially differéom the earlier one on the ground of this
emphasis on the LOSC provision on provisional ayeament, underlining a shift from mere
State practice to somepinio juris. For this repetition at the world scale, in agreats
preambles, of the same legal feature, alreadyostt ih an international instrument almost thirty
years ago, should be viewed as an obvious ackngetednt by States that there exists an
international obligation to enter into provisiorstangement agreements when they can’t agree
on their maritime delimitation disput&3It should be emphasized that for parties to th&CO
this reference to a provision which itself is paiithe LOSC amounts to a mere re-statement of
their commitment to respect an obligation alreattyeated as such.

One can observe that there is at the same time ar more commentators writing on

the subject, and the case law has given in 2007rds position on the LOSC provision on

182 1t is still difficult to find any copy of the saidgreement, which Gao Jianjun mentions in his krtidoint
Development in East Asia.,lJMCL (March 2007), 44; see the end of his fotents

183 See Appendix 4, Map of interlapping EEZ claims @fina and Japan in the East China Sea. The area
circumscribed by the two EEZ lines is a potentiaZJ

184 Zhao Li Guo, “Seabed Petroleum in the East Cliea :Geological Prospects and the Search for Catiqret
[article on-line], available at http://www.eia.dgev/iemeu/cabs/East_China_Sea/Full.html, access@@ dfarch
2010.According to this document, the high oil ptierof the region is known since 1969 thanks t tleport of
the Committee for the Coordination of Joint Prosipecfor Mineral Resources in Asia offshore Areasis
Committee was set up in 1966 by the United Natieosnomic Commission of Asia and Far East. Accordong
Zhao Li Guo, the report by the Committee “indicatedt the continental shelves between Taiwan apdnlare
probably one of the most prospective oil and gasme areas in the world.”

185 The international weight of the LOSC, to which aflthe States Parties referred to above are paxtizld be
enough to affirm the existence of an internatioolaligation. It may be recalled that the LOSC nove &0
members, as already noted in this paper while dgng the LLS issue in relation to the JDZ juriidic in the
first chapter. But for some commentators, obviotls/mere existence of a provision in an intermatidinding
instrument, be it the LOSC with its current 160 nbens, is not enough to conclude that there ex&t®pinio
juris on some particular matter. Maybe they are right, it necessarily. Thus up to the period aroun@320
there was a need for further and explicit instrotegerforming clearer will and legal positionrfrstate on the
existence of an international obligation for promil arrangements. The current practice of JD@d a
provisional maritime boundaries brings about seatésfaction to this need, by reaffirming the oatyy nature
of the LOSC article 74(3) and 83(3). So does the
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provisional arrangements. It is however importamtnbtice that whereas thepinio juris
sustained by State practice does not apply to @avielopment agreements across the board,
including unitization agreements. The LOSC provisas international obligation and the recent
case law refer only to provisional arrangements @ndnitizations to the extent that they are
provided for in provisional arrangemetifs
Some writers such as Cameron would not share ew a&bout provisional arrangements

as an international obligation, as he was stilluarg in 2006 that even about provisional
arrangements, there was no evidence showing thggsStonsidered them as an obligation. After
the Award of September 2007, maybe it would appeare acceptable to him that there is an
evidentopinio juris about the matter, and not mere practice. Shoulgchen holding, while
interpreting paragraph 3 of articles 74 and 83at ththis is probably a precaution against the
discovery of common mineral or hydrocarbon priottite conclusion of the final delimitation
agreement®’, one may reply that this view is not so much cstesit with practice. For if for
instance one considers the 2002 Arrangements betdMgeria and Tunisia, which refers to that
paragraph to draw a provisional boundary, it isardt shared resources that is involved in this
provision. That agreement doesn’t share any ressuizectly. Its first interest lies in drawing a
provisional boundary as a practical provisionalaagement pending permanent boundary
delimitation. Besides, States could also contempladoperation over security or maritime
transport, or environment issues under this pralcpcovisional arrangements provision of the
LOSC. Cameron’s doctrinal interpretation thus appéa a way to be a rather restrictive one.
But Cameron might be right for the remnant Statectice over joint development, that is,
broadly speaking, joint development where a bountaalready settled or is settled at the same
time. But this is mere State practice, with no cosiry law, nor even any international
conventional legal obligation arising out of it.i3ts the case with unitization agreements.

A final key consideration about the recent Statefice concerns the customary status of the
LOSC as a whole. As the recent State practice sgpsesomepinio juris, this is a further pace
towards ascertaining the customary status of th8@CQwhich is still a matter under discussion

among law commentators.

186 They are provisions for such unitization agreemeéntthe N/STP JDZ( art. 31), the Timor Gap Treatyp0)
and the TST (art 9 and Annex E under art.9/b).

187 peter D. Cameron, “The Rules of Engagement: DeimdoCross-Border Petroleum Deposits in the Nogh S
and the Caribbean”, The International and Compagdtaw Quarterly 55, Issue 3, (Oxford: July 200635
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3. A similar degree of complexity

Both the TST and the N/STP-JDZ are complex instnitgjanaybe more than the Malaysian-
Thailand JDZ. They cover respectively 19 and 21pagethe standardized format of copies
adopted by the DOALOS website displaying copiedreaties registered by the UN-General
Secretary. The former has got twenty articles aeis Annexes, whereas the latter presents
fifty-three articles divided into twelve Parts, amtludes an Appendix and a Memorandum of

Understanding.

4. Similar jurisdiction sharing and management schemes the JDZs

The TST set out a regime of joint jurisdiction damito the one instituted by the N/STP JDZ.
This regime is established under article 3 beaonng“Joint Petroleum Development Area.
Whereas paragraph (1) establishes the “Joint Dpuedat Area (Area)”, paragraph (2) gives
precisions on the jurisdiction in the JPDA in thésens:

Australia and East Timor shall jointly control, nage and facilitate the exploration,
development and exploitation of the petroleum resea of the JPDA for the benefit of the
peoples of Australia and East Timor.

There is no significant difference in the system joiht jurisdiction, as long as the
comparison bears only on the JPDA and the JDZ gihatushould be noticed that the balance of
power in the supervising body between partiesfifer@dint. Under the TST, besides the revenue —
split of 90/10 in its favour, East Timor enjoys geominent role in the three-tiered management
structure™®. For instance, after the three-year long transétigeriod upon entry into force of
the TST, the Designated Authority shall be the Tiese Ministry in charge of petroleum

activities or the statutory bodly it shall desigrFurthermore, it shall have one more appointee in

188 Nuno Marques Antunes, Towards the ConceptualisatfdVaritime Delimitation. Legal and Technical Asjs
of a Political Process (Leiden/Boston: Martinushigif Publishers, 2003), 363.

189 See article 6(b) (i) of the TST. Under articldB(iv), the Designated Authority is in charge bétday-to-day
running of the JDZ and its activities, while undeticle 6(c) (i), “the Joint Commission is the angeompetent
for establishing the policies and regulations metato petroleum activities in the JPDA, which mmowered also
to oversee the work of the Designated Authoritynitst be noted, nevertheless, that the Commissidrere an
individual competence to refer directly issueshe Ministerial Council(subparagraph iii).With thi&ustralian
Commissioners may refer to the Council majorityisiens taken by the three East Timorese commissidhe
See Nuno Marques’s footnote (421) on the same pdgered to in its book mentioned in our footnatstjabove.
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the Joint Commission than Australia, even if thisasure is of restricted scope due to the
possibility given to either Commissioner at anydito “refer a matter to the Ministerial Council
for resolution®®®. But the Commissioner won't be able to use thateydn opposing decisions
from the Joint Commission over the constructionpgdelines in certain conditions, for the
“Ministerial Council may not review or change amck decision™”.

The writer Nuno Antunes discusses these issues tinenstand that “under the Timor Sea
Treaty the revenue-split is 90/10, favoring Easindii. This appears as a first sign of East
Timor's ‘better title over the are&” By so doing he takes a position in the debate eyaity,
fairness and entitlement over the JPDA.

The criminal law is part of the jurisdiction.

One key consideration as to dispute settlemerhteidact that the most powerful partner in
each case has recently modified its relation toji@3diction. Yet, Nigeria and Sao Tome and
Principe could be complimented for choosing settietrunder UNCTRAL rules and seat in

Abuja. Arbitration appears to be the preferred digsettlement method for Australia.

D. The Tunisia-Algeria 2002 Arrangements: a provisiona boundary as provisional
arrangement
On 11 February 2002 was signed an Agreement onidRvoal Arrangements for the
delimitation of the Maritime Boundaries between tRepublic of Tunisia and the People’s
Democratic Republic of Algeria. This treaty from myapoints of view is very innovative and
could later appear to be another landmark in treetie of provisional arrangements under
articles 74 and 83 of the LOSC.

1. Drawing a provisional boundary under articles 74 al 83 of the LOSC

199 see articles 6(c) (i) and 6(c) (iii) of the TSThe latter states that “except as provided foariicle 8( c), the
commissioners of either Australia or East Timor na&yany time refer a matter to the Ministerial Cailiffor
resolution”.

91 That provision is article 8(c ) which reads alfofes: “In the event a pipeline is constructed fréme JPDA to
the territory of either Australia or East Timorethountry where the pipeline lands may not objeairtimpede
decisions of the Joint Commission regarding a pipelo the other country. Notwithstanding articlé@® (iii),
the Ministerial Council may not review or changelsa decision.”

192 Nuno Marques, Towards the Conceptualisation...(20863.
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One of the innovative feature attached to thistyrémthe method it applies to resolve
maritime delimitation. Instead of creating a JDZoas a boundary line as what prevailed
between Tunisia and Libya following the ICJ 1985lglment, or creating a JDZ over the
disputed area as is the case between Nigeria and &@ae and Principe in the Gulf of Guinea,
the Parties decided to recourse to a provisionahary.

It is also innovative by its unquestionable refeeeto the LOSC. The Preamble takes
into considerationinter alia,

“the provisions of the United Nations Conventiontba Law of the Sea, adopted at

Montego Bay on 10 December 1982 and ratified by twe Parties, and

particularly article 74, paragraph 3, and artick garagraph 3, thereof concerning

provisional arrangements...

It seems that this is the first time ever suchlatem prevails not only under the LOSC'’s
provisions, but also in the whole field of maritimelimitation throughout the world.

The Treaty establishes a boundary consisting ofsggments and four points. Article 9
says that its validity will go through a period ik years starting from the exchange of their
respective instruments of ratification between ®eties. But this period is subject to be

extended or revised under article 10.

2. A case of multi-purpose delimitation

This treaty refers both to article 74 on EEZ artiCler 83 on continental shelf due to the
nature of the so established boundary line: ittesea multi-purpose maritime boundary dividing
not only the respective EEZ of the Parties, but #teir respective continental shelves. It is more
general than the 2001 N/STP Treaty and the 200Bd8ias-Guyana Arrangements on their EEZ

to the extent that it also covers the respectivegigental shelves of the Parties.
3. An Intermediary solution in matter of provisional arrangements
This agreement is essential to the practice ofipimnal arrangements, as it appear to

give an example of something even simpler thanlighe institutional framework displayed

in the 02 December 2003 Treaty between Barbadosarydna Arrangements on their EEZ.
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It offers a second or third type of provisionalaangements. In the former case of provisional
arrangements, and in most cases, parties usudilyida common zone upon which they
exercise joint jurisdiction, with or without thetallishment of a joint authority. In the case
of a provisional boundary, there is no need to hawe common zone, joint jurisdiction or

joint authority.

The Arrangements give enough guaranties to thigepan matter of the protection of their
rights and interests, asnan-prejudice clausés incorporated in the agreement. This clause is
displayed by article 4, which considers as follows:

The details of the provisional described in artitlef this Agreement shall be
without prejudice to the final delimitation of timearitime boundaries between
the two countries®.

Article 6 of the Treaty helps to deal with usuatters at issue in maritime areas by the
means of mere cooperation and coordination betvtleerParties, without contemplating any
particular institution. Such matters include theservation of natural resources, the application
of conventional rules, the prevention of threatd #élegal activities, etc.

The dispute resolution mechanism too is a siropke as stated in the single sentence article
7 is made up of:

Any dispute concerning the application or intetatien of this Agreement
shall be settled by consultation or by any otheamseagreed between the
Parties.

This Treaty is also essential in the senseitheelps to show that the conceptgaht
developmenbn the one hand arglovisional arrangemenon the other hand are different
ones, as provisional arrangements don’t necessavitfve joint development. There can be
provisional arrangement without any sharing of ueses. Article 5 simply tries to anticipate
the event of resource sharing, but the validitthef agreement is not linked td°tAlthough

it concerns EEZ, it doesn’t deal with the shariridivang resource like the February 2001

193 Article 1 just gives the coordinates of points P2, P3 and P4 that encompass the two segmentagrthlei
boundary. Article 3 states that “The republic ohigia and the People’s Democratic Republic of Algshall
exercise their sovereignty, their sovereign rigird their jurisdiction east and west, respectivefyhis line”.

194 Article 5 reads as follows: “In the event of thisabvery of deposits of mineral resources thatsthe
provisional line, the two Parties shall consultfeather with a view to reaching agreement on aeearents for the
equitable exploitation of such resources.”
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N/STP Treaty or the December 2003 Arrangementskn lietween Barbados and Guyana.
The prime aim of provisional arrangements thus app® be maritime delimitation and not
sharing resources as such. In the example betweeisid and Algeria, joint development,

be it undertook as JDZ or unitization may occunot, this is not the issue at stake for the
Parties.

Serious academic consideration on the customatysstd joint development began in the
early seventies, with efforts from some writerseaisisg the existence of a customary obligation.
In the seventies, Rainer Lagoni and Onorato Willi@ntriggered that discussibi. But that
discussion as a whole focused on transboundarymesea Two workshops organized by the
East-West Center even took place at the beginnintpeo eighties. The proceedings of those
workshops and their contributors share a restactiew about joint development, which they
generally consider different from unitization arasbd on transboundary resources. They follow
an orientation set out since the seventies in énkee legal literature on the matter.

This orientation, maybe under the influence of lelgarature on the near concept of
unitization that was developed prior to it up te #ixties, fails to take into consideration a key
issue: joint development is about exercising jgimisdiction over maritime areas, and not just
sharing resources. Our main argument here is Wext githout any resource being at stake,
States would still have disputes over overlappiragitime areas. Those areas remain important
for matters related to territory and security, migme transportation, right of over flight, etc.
Even if States might not be aware enough of thett, the issues at stake here concern State
jurisdiction first. It is because this jurisdicti@mxtends to marine resources falling under it that
they become so important to States, as they aveedie@s national source of wealth or income.
As long as provisional arrangements are a categiojoint development practice, they evidence
the fact that some part of that practice does alatte to joint development of resources. The
provisional boundary drawn by Algeria and Tunissaan illustration of this. This agreement
could be a precedent setting a new developmeinieipitactice of provisional arrangements. This
could be evidence for sustaining the view that &mdntally, it is State jurisdiction, and the

sovereign rights attached to it, that are at igsuprovisional arrangements. They are some

195y oshifumi Tanaka, Predictabilitty and Flexibility. ..
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outstanding underlying issues when one considergima delimitation disputes. These are for
instance fishery matters, environment and the ebleegionalism in helping to shape a coherent

worldwide ocean policy and governance.
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PART IlI- THE JDZ AND OCEAN GOVERNANCE
MATTERS: ENVIRONMENT, FISHERY,
HYDROCARBONS AND REGIONALISM

Maritime areas have bearing on many challengegdilzewill have to face, as it goes more
and more operational. The N/STP 2001 Treaty crgdtiis JDZ is already almost ten years old,
and while oil prospecting is still going on, thepkxation and exploitation of non-living
resources, which this instrument provided for alf,wleesn’t seem to be high on the agenda yet.
It may be time to start a prospective analysistbéoproblems that are going to need a response
from the parties, in relation with both kinds ofoeirces that are a stake in it. The new focus of
our research entails taking into account the bnoadatext of regional development. This
broader context underlines the fact that maritirakndtation and marine resources exploitation,
as any major ocean related question, are actwsslyes in full bearing with problems of general
interest for the mankind as a whole: the consesmatind sustainable use of marine diversity in
the one hand, and the more compelling problenglobal climatic disruptio’>, commonly
referred to aglobal warming on the other hand. Upgrading the discussion feotilateral
maritime delimitation concerns to this level, apértains to mankind concerns, may lead to a
research scope which is more general too, involwingd geopolitics, political economy as well
as ocean science management, and not only merdrtawt is our view that the underlying
development issue, which doesn’t concern only dgpiefy countries, but also the so-called
developed countries, calls about new patterns wé€ldpment and more cooperation, including
regional cooperation and integration.

There are current and forthcoming tremendous amgdle for developing coastal States to
face, such as the delimitation of the outer comtialeshelf, their participation in the development

of the mineral resources of the Area, ensuring riggcin maritime areas, the port State control

1% This expression has been very recently proposedoby P. Holdren against the latter, on the grooiils
inappropriate connotations: “The popular term glolarming is a misnomer. It implies something unifi
gradual, mainly about temperature, and quite ptesdbnign. What is happening to global climate s of
those. It is occurring with uneven effects acrassggaphic, economic and social divisions”. See Jdhidoldren,
“Introduction”, in Climate Change Science and Pglieds. Stephen H. Schneider and others (Washington
Covelo / London: Island Press, 2010), 2.
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scheme, natural resources assessment in their @BHe protection of maritime areas beyond
State jurisdiction. As far as the N/STP JDZ is @ned, those major issues appear to be linked
to the management of living and non-living resosrdrit also to regional cooperation as a better
framework to deal with them. Chapter Ill shall death the JDZ and the management of the
non-leaving resources, whereas Chapter IV shalldan the regional relevance of the JDZ and

the prospects for regional integration it may sasta
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CHAPTER Ill: THE JDZ AND FISHERY MATTERS

There is a fishery issue at stake for third paitiethe N/STP JDZ in the Gulf of Guinea,
albeit this seems a secondary issue as evidencethéycurrent state of the agreement
implementation. This issue has already been disdussthe first Part of our analysis, but some
considerations could still be held in relation e general interest of the parties themselves, of
neighboring States, of LLSGDS in the region, ane ititernational community. This general
interest is related to several problems, among kvlitvironmental risks, including of pollution,
the problem of fishing resources assessment ireEi& of developing countries in view of the
share to be potentially granted to LLGDS, to sustiility and environment protection. They are
concerned with the international legal frameworkdemthe LOSC and other international
instruments related to fishery matters and enviemmwhich appears to be the ultimate
challenge for mankind as a whole, and where theoeld be no excuse for failing to act. As the
JDZ is under the same legal regime of EEZ, and rson®st of the maritime area between the
contracting parties, besides their respectivetteral sea, prospective thought and action really
needs to be taken upon the management of thatiramedation to these issues. To assess the
latter, a review of the legal framework of fishiimgthe Gulf of Guinea (Section I) could be

useful, in order to deal more properly with fishesgues in the JDZ (Section I1).

SECTION I-THE LEGAL FRAMEWORK OF FISHING IN THE GUL F OF GUINEA

A. The International Legal Framework and Context of O@an Management

Indeed it is not easy to find one’s bearings indbmplex and multifaceted international law
that pertains to oceans management. However, aasfénis research paper is concerned, it is
possible to consider the LOSC as the main legatigibg instrument relevant to this field (2)
before considering other sources of internatioaal (3).As international law cannot be properly
developed nor implemented independently of the frdlin major actors shaping international
relations, it may appear important to have an deenof the relation of this actors to the general
concerns over oceans and environment as contemptathis discussion. This overview tends

to present western States and corporations apameghle and criminal (1), especially following
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the poor outcome of the last December 2010 Copamh&gmmit dedicated to international anti

global warming strategy.

1. So-called developed States: lessons from Copenhagémesponsible States

and Criminal Economies

The poor and disappointing outcome of the last ebdxer 2009 Copenhagen Summit on
which the world civil society and peoples throughthe world relied for strong coordinated
action in view of starting to curb global warmingshconfirmed the irresponsible attitude and the
criminal economic foundation that has characterizedopean States for five hundred years.
After having built America on the destruction oftN@ American, and developed that massive
land with cheap Black African labor through cergagriof Trans-Atlantic slavery trade, after
failed attempts to seize whole continents whileredjarding their peoples under the two-
centuries long colonial move, not counting the wwarld wars, we are experiencing the most
outstanding display of irresponsible managememt@threat of global warming. Whereas small
island countries like the Maldives have been swpfilig for a 1.5 heat percentage elevation
maxima®’ before and during the summit, above which they afiér countries in the world
could disappear, Western countries, that pretendetaleveloped, say they can’'t undertake to
slow the pace of their expanding economies, wtedi to product more than their own national
needs! One possible interpretation of the outcohtbeoSummit is that these States would prefer
many peoples around the world loosing the land bithvthey have been living for millenaries,
rather than their economies loosing 1 or 2 pointtheir growth rate! World climate disruption
causing natural catastrophes and inflicting distr@sd hunger to peoples throughout the world
are far better a feature than lowering the livitapdards in Western countries! Are they so poor
they can’t do so, while pretending to be develoged industrialized.

The issue cannot be China, for if Western countreedly want China to abide by, they

would succeed, being the major economic and firupartner of this country, and considering

197 Global warming not to be reached is generally epipted in terms of 2 to 3 °C temperature elevatien
compared to the planet's mean temperature at thietiag of the industrial era, around 1750. Ideatigould be
better to go back to this pre-industrial periodneie, and it may seem that the goal for mankindldvbe to go
back as far and fast as possible to 1°C differdyeteveen that period and the current period of clinmathe
effects of anthropogenic activities on the earthi&ather. It is alleged that with a warming goingdred 1.5
percent elevation, many island countries will djzzer.
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the connections between their respective econorhimsthat, there is a need for themselves to
undertake courageous measures. As they don’t vearthéy may lack any argument against
China, which has been producing for the whole wadev, and polluting in a way accepted by
all of it.

And it cannot be Africa nor other developing coiegrneither. As concerns Africa, the
political mess and the poor shape of its economsycartainly linked to its relation to western
economies over the last five centuries. Up to thase, every major orientation of African
economies has been linked to the world economitesyslif tropical rain forests are being
depleted since decades, this is the achievementesfern corporations. The same applies to
ocean resources off African coasts.

All of this should not prevent African States toist to contribute in solving this global
threat of atmospheric warming, as it is their rexgaility to build a more respectful relationship
with other States, be they African or non African.

It may seem inaccurate to accuse Western econarhigsminality. But what is true is
that as leading economies since centuries, thelytleapace. Comparing armies’ figures and the
financial package to alleviate global warming i®egh to show that they care more about their
armies while the planet would be sinking, and gfi®uld be called irresponsibility, if not a
suicidal move!

The outcome of the Copenhagen seems to show #attin’'t care too much about time
as a parameter in the equation to resolve globahwg. Furthermore, their economies and their
armies are more important than the fate of thegtland of millions of peoples! It has been the
same stuff since centuries. For instance, Amerisgasid against global warming but for oil
industry has been illustrated in the days justratte Copenhagen Summit in a clear move.
Having secured the endorsement by the US Parliaofénis universal health care insurance and
Student support files, President Obama turned wsvtire oil industry, as in the fulfilling a part
of an agreement. Was there a deal between him amdi©iness milieu: “l shall give you the
green light for more offshore oil exploitation, gedi you helping me secure the bill!” A post-
Copenhagen report by a famous NGO, Greenpeaceagbastly denounced President Obama’s

decision to allow for oil exploitation in maritinereas where it had been banned beftte.

198according to a blog displaid on the website of @neeace, “On the heels of his victory on healtheadestudent
aid reform, President Obama announced today thatchid kowtow to the oil industry and allow explticen
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Furthermore, Obama’s proposal at the Copenhagemnm8um30 billions. The US army
budget is more than that. It is the case with olestern countries, with Asian countries, and
African countries. Who really matters about glolvalming?

The bitter remark recently made by David Freest@re,eminent specialist of ocean
management issues, is not going to be altered dosetmn:

In all areas of the oceans problems of pollutiargsgstem destruction and overfishing
persist and indeed, despite international actisesmn to be increasitig
Is it not naive to expect a different result? Aheé trimes - many organized by Western and
Japanese entities and corporations - are gainiogngr towards the high seas, as Freestone
further discloses:

As we begin to appreciate more fully the rich bi@adsity of areas beyond national zones
and the important role this plays in the globalhia global system, including helping to regulate
its climate, these areas particularly face newsridk)U?® fishing for deep ocean species,
uncontrolled bottom trawling over seamounts, exation of thermal vents as proposals for geo-

engineering activities such as iron fertilizati@ang just some of the activities which reveal the

and drilling in 167 milion acres of coastal waterthat have been protected for decades.
Obama's proposal would allow oil and gas exploratn the coastal waters of the southern Atlantites and
the eastern Gulf of Mexico, threatening fishing aodrism industries in those regions. Incrediblgspite dire
warnings from the scientific community that we agproaching a tipping point in Earth's climate sgst Mr.
Obama has set us on a course toward more depenadieriossil fuels. In his announcement, Obama iedighat
this move will decrease our dependence on foreilganal create jobs. But these claims don’t holdapcrutiny.
Investing in conservation and renewable energy Woujo much farther on both fronts.
The United States consumes 25 percent of the vgodill’ but has only three percent of the world'ser@es. In
fact, the total oil reserves along our coast reprefust a fraction of current U. S. demand, megnire’ll still
have to import plenty of oil from overseas.

Meanwhile, the National Renewable Energy Laboratmtymates that onshore U.S. wind resources canergte
nearly 37 million gigawatt-hours (GWH) of clean emeevery year. That's more than nine times the amof
energy Americans consume annually and would simetiasly reduce our dependence on fossil fuels andur
emissions of global warming pollution in the prazelsivestment in renewable energy and energy effayi has
the potential to create 14.5 million more jobs Mb@ versus continued reliance on fossil fuels, amadld
simultaneously reduce our dependence on fossis faietl cut our emissions of global warming pollut@nthe
process. China and Germany are winning the clearggirace, while Obama has just staked our futndeaur
economy on an outdated fossil fuel that will taleang to extract and will cause far more harm thaody See
http://members.greenpeace.org/blog/greenpeacesd2610/03/31/is_this_obama_s_clean_energy plapabr

199 David Freestone, “Editorial. Principles ApplicaltteModern Oceans Governance”, the Internationatrld of
Marine and Coastal Law 23, special Issue : “inteomal Governance in the 21st Century: perspectir@s the
UICN Commission on Environmental Law’s Specialisto@ on Oceans, Coasts and Coral Reefs, David L.
Vander Zwaag and Nulifer Oral, eds.( September 2668

209 yu fishing stands for Unregulated and Unreported fishing.
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lack of an holistic system of governance for thassas, based on established and agreed basic
principle$®,

But most lawyers are idealists who believe like @eman great thinker Georg Friedrich
von Hegel that ideas rule the world. They certamight do so, subject to this condition: you
need to fight for them. States may every day acegpiing different kinds of agreements,
they’'re under influence from interests groups witland outside their boundaries. This is
especially the case with African countries adhetsngany international instruments.

The current international legal framework should dmalysed under this background,
bearing in mind that the same countries which ua#terthe agreements are likely to violate
them in their spirit at least, both at home andalbr There must be some lack of seriousness in
the pledging States undertake under internaticanal This could explain why there so many
instruments regulating oceans, for each time tigetbe idea that States need to be brought to
negotiation over this issue or that other one tbegy’t want to consider. The LOSC being
referred to as the constitution of oceans, we startdiscussion with it. The provisions of the
LOSC under scrutiny in this part of our discussiover the EEZ, thus the N/STP JDZ, as well
as the high sed¥.

2. The LOSC and fishery management: MSY and OSY

One concept through which it could be advisablaridertake to grasp the bulk of the
international framework of fisheries is that Bfaximum Sustainable Yiel(MSY) which is
developed in the LOSC in order to ensure optimuilization of fish stock§>MSY is as a
matter of fact the same thing @ptimum Sustainable Yie[@SY)It's just that MSY is used in

consideration to economic, social or ecologicaliegl*. The meaning of this concept at the time

21 |bid.

202 ynder the 1958 Convention on high seas, the hégk are maritime areas beyond national jurisdictidmch are
beyond the territorial sea. Under the LOSC, it stie same, the high seas refer to marine spacende$tate
jurisdiction that is beyond the territorial sea ahd EEZ. Article 86 of the LOSC on the ApplicatiohPart VII
quite incidentally suggests that definition of tiigh seas must be as follows: “[A]ll parts of theaghat are not
included in the exclusive economic zone, in theittaial sea or in the internal waters of a Staie,in the
archipelagic waters of an archipelagic State.”

203 Gail Lugten and Neil Andrew, “Maximum Sustainabtéeld of Marine Capture Fisheries in Developing

Archipelagic States-Balancing Law, Science, Pditamd practice”, The International Journal of Marind

Coastal Law 23, n°1(March 2008),1.

Ibid.,4.The authors mention on page 3 that “thiergific foundations of MSY emerged in the eaf§"
century(...) in response to over-harvesting in theagfisheries of Northern Europe” and report diemstific

204
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when it was being included in the internationakbleigshery regime in the 1950s reflects the state
of theory at the time:

According to theory, there is a maximum level oplédon of stocks beyond which
stocks will decline. In the 1950s (when the int¢éioral legal regime first examined the concept
of MSY) a common formulation held this maximum te half the carrying capacity of the
population in the absence of fishing. Accordinglyanagement targeted this level for fishing
quotas®.

The LOSC represents a significant shift in worldrima resources as it departs from the
consideration that oceans are a mere source of éwodydrocarbons. The most important
consideration here has to do with the obligatioigrgo any exploitation, set out by the LOSC.

3. The other sources of ocean management law

Subsequent to the LOSC, the concept of MSY has keatemplated throughout the
1990's in many negotiations, according to Gail lamgand Neil Andred®. This resulted in the
following instruments of both hard and soft law:

-Agenda 21: the United Nations Programme of Actiadopted by the United Nations

Conference on Environment and Development (heneAfienda 21) (1992),

- FAO Code of Conduct for Responsible Fisheriesgditer Code of Conduct) (1995),

- Agreement for the Implementation of the Provisiai the United Nations Convention on the
Law of the Sea of 10 December 1982 relating to @enservation and Management of
Straddling Fish Stocks and Highly Migratory Fisto&ts (hereafter Fish Stocks Agreement) (
1995) and its Plan,

writing on the matter as early as 1914.They staaé it was not till the 1950s that its inclusionimstruments of
international fisheries management occurred, ndtiegfollowing: “The concept of MSY was considesdboth
the 1955 Rome Technical Conference on Fisheriesaathe 1958 first United Nations Conference an lthw
of the Sea (UNCLOS | ).The term “optimum sustaieagield’(OSY) was eventually included in the 1958
convention on Fishing and the conservation of Liveng Resources of the Sea. The term OSY wouldhaaly
come to mean MSY modified by economic, social mlegical values. However, in 1958 at the time af thN
Convention, the terms OSY and MSY were not cleadyined or distinct. Certainly neither term tookoin
account environmental factors, the economies tf tiiade, or the special needs of developing Stéte$noted
by some authors], the earliest legal referencéd3 and OSY were “directed solely at maximizing theply
of food and other marine production to all States.”

2% |pid..

208 Gail Lugten and Neil Andrew...IJMCL(March 2008),
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- Reykjavik Declaration on Responsible Fisheriethm Marine Ecosystem (hereafter Reykjavik
Declaration) (2001) including the FAO Technical @Galines for the Implementation of an
Ecosystem Approach to Fisheries (hereafter FAO E&IF) (2003), and

- World Summit on Sustainable Development Planngblementation (hereafter WSSD Plan)
(2002f°".

Let us consider the first of this instrument, Adar21. A UN General-Secretary’s report
shows that UNEP’s Regional Seas Programme, adopted974, actually provides the
implementation framework for Agenda 21, and pattidy to its Chapter 17 on oce&h$ The
latter itself is part of the Plan of Implementatiohthe WSSD Plan as just stated above. The
2002 World Summit on Sustainable Development (Here8VSSD) is particularly interesting as
it promotes another important concept in the fiefdglobal ocean governance, that is to say
Sustainable Development of the Ocefireseafter SOD):

The Regional Seas Conventions and Action Plansviggo a platform for the
implementation of this concepthe UNEP’s Regional Seas Programme is based oonagi
Action Plans, related to a common body of waterjctvhs usually adopted by high-level
intergovernmental meetings and implemented, in noases, in the framework of a legally
binding Regional Seas Convention and its specifictqeols, under the authority of the
respective Contracting Parties or Intergovernmeviestings®®.

Thus the concepts oMSY (Maximum Sustainable Yigldand SOD (Sustainable
Development of the Ocears)e one to another correlated. But it seems beysulission that
the latter is the largest of those concepts whicimdludes, thus the former is just a way to

implement it. SMY is entailed by SOD which is mo@mprehensive and vast, and one can say

207 |bid. 2(Geil).This list as proposed by the authoas be enlarged to take into consideration “UNHERegional

Seas Programme, which is based on regional ActlansPrelated to a common body of water”; see “2003
Secretary-General’s Report on Oceans and the LatheofSea. Input from the United Nations Environraént
Programme (UNEP)” [book on-line] (UN web site, 2008ccessed 17 April 2010); available from
http://www.un.org/Depts/los/general _assembly/ceuiions2004/UNEP_RS2004.pditernet.

208 See previous footnote here above.

209 gee previous footnote here above. The Secretamgi@is Report, which was released the year folmnine
2002 WSSD, further states that “UNEP’s RegionahsS Programme, initiated in 1974, provides a legal,
administrative, substantive and financial framewfakthe implementation of Agenda 21, and its ckaffZ on
oceans in particular. The Plan of Implementatiorthef World Summit on Sustainable Development (WSSD,
Johannesburg 9/2002) also focuses on the issueeains, seas, islands and coastal areas as ceittcaents for
global food security and for sustaining economisperity”.
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more important as the whole deserves more considerdnan a part of it, and collectivity more
than mere individuals it is made up of.

One may choose just both the UNEP’s Regionak $fragramme and the FAO Code
which are enough important by themselves to ensouad ocean policies on common seas in
order to assess what States have done so far $e themains. Too much instruments may
prevent efficient action. An effort to identify timeost important agreements could be considered
in order to avoid what some authors terms as ‘imsémt implementation fatigué*®What has
been achieved in relation to the Gulf of Guineaaasegion, especially by the Parties to the
N/STP JDZ? How do they manage with both concepi®Y and SOD? This is a suggestion to

go back to the relation between the parties ta\8TP JDZ Treaty and international law.

B. Nigeria, Sao Tome and Principe and the Internatioal Legal Framework of Ocean

Management

It is possible to address the position of both ipartto the N/STP JDZ Treaty by
considering each country as a single case anatagsess its relationship with the instruments
on SOD or SOM. Let us then consider first Nigemaits relation to the international legal
framework of ocean management (1), and then SaoeTanu in the same relation to the

international legal framework of ocean managemant (

E. Nigeria and the International Legal Framework of Oean Management

Being party to certain international instrumenta balp in assessing the commitment of
a particular State to some promoted values. Irtioeldo ocean management, such instruments
are, for instance:
- The Convention on the Prevention of Marine Pallutby Dumping of Wastes and Other
Matters, signed on 13 November 1972;
- The Convention on International Trade of Endaede®pecies and Wild fauna and Flora,
signed on 3 March 1973;

210 K Cochrane and D. Doulman, “The rising tide afhiries instruments and the struggle to keep &flaat
Fisheries: a future( Theme Issue of Philosophicahn$actions of the Royal Society B:Biological
Sciences,2005),80;cited in Geil...IIMCL(March 2008g8pecially footnote 2.
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- The Protocol Concerning Regional Co-operatiorCombating Pollution by Oil and Other
Harmful Substances in Cases of Emergency, 14 Febii982,

- Vienna Convention on the Protection of the Ozbager, signed on 22 march 1985,

- The Montreal Protocol on Substances that depleteOzone Layer, signed on 17 September
87,

- The United Nations Convention on Environmentapéitt Assessment in a Transboundary
Context, signed on 24 April 1991,

- And the Convention on the Conservation and Mamege of Fishery Resources in the South-

East Atlantic Ocean, signed on 23 June 2001.

F. Sao Tome and the International Legal Framework of @ean Management in the
Gulf of Guinea

Sao Tome and Principe, just as Nigeria, has edtifnany instruments, but the problem of

implementation remains.

SECTION II- THE FISHERY ISSUE IN THE JDZ AND THE RE LEVANCE OF THE
REGIONAL CONTEXT FOR ENVIRONMENTAL PROTECTION

The concepts dealt with in the last section , saghustainable ocean development, ocean
management, global warming which entails ozonerlagpletion, bring into play two branches
of international law that are very close, if noemtical: environmental law and sustainable
development law. Under this Section, we shall atersihe issue of LLGDS rights in the JDZ, in
connection with the technical and political questaf resources assessing capacity of coastal
States (A).Interests relating to living resourcesyrhe affected by pollution from hydrocarbons
as soon as the exploitation of the latter goesatjperal. It is then advisable to be aware of the

necessity for assessing hydrocarbons pollutionrdazao (B).
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A. Assessing seizure capacity and LLGDS interests inhé JDZ: between

political will and scientific requirement

For practical reasons linked to the need to ach&wvecceptable balance in the material
distribution of discussion topics in the coursdlo$ research paper, it had not yet been possible
to properly deal with LLGDS rights in the JDZ. Und®art v of LOSC on EEZ, articles 69 and
70 seem at first sight to grant LLGDS substantigats which unfortunately are dampened by a
kind of discretionary power given to coastal Stafidss discretionary power is governed under
articles 61, 62 and specially article 71 whichnsfull bearing with the “non-applicability of
articles 69 and 70".

Articles 69 and 70 are almost homologous. The fordigcloses the rights of LLS, the
latter those of GDS. They have identical paragregiitents. Paragraphl sets forth those sets of
rights and reads as follows:

Land-locked /Geographically Disadvantaged Statefi slave the right to participate, on
an equitable basis, in the exploitation of an appate part of the surplus of the living resources
of the exclusive economic zones of coastal Statéseosame sub-region or region, taking into
account the relevant economic and geographicalmistances of all the States concerned and in
conformity with the provisions of this article anflarticles 61 and 62.

The wording of this provision and the complexitysefch an undertaking suggests that
the coastal State and the LLGDS shall reach aneamret on what is an “equitable basis” by
weighing “the relevant economic and geographicalurnstances of all the States concerned”.
This operation might be a very complex one, esfigcas the parties negotiating such an
agreement or arrangement shall bring their minle@r on articles 61 and 82Paragraph 2 and

3 under article 69 —respectively 3 and 4 undeclarfrO due to the fact that its paragraph 2 is

21 Article 61 deals with the “conservation of theitig resources”. It statdater alia that “the coastal State shall
determine the allowable catch of the living resesrin its exclusive economic zone”. It shall takeasures to
avoid over-exploitation of the resources, usingstific evidence to take necessary measures totamaior
restore “the maximum sustainable yield”. Article i82on the “utilization of the living resources’sdloses that:
“1.The coastal State shall promote the objectivemfmum utilization of the living resources in tegclusive
economic zone without prejudice to article 61.fwragraph 2 adds that: “The coastal State shatrm@te its
capacity to harvest the living resources of thdwsiee economic zone. Where the coastal State wotelsave the
capacity to harvest the entire allowable catckhéll, through agreements or other arrangementparstiant to
the terms, conditions, laws and regulations refetoen paragraph 4, give other States acces®tsutplus of the
allowable catch, having particular regard to thevjmions of articles 69 and 70, especially in ielatto the
developing States mentioned therein. “Paragraphe4gan indicative of conditions and requiremengd thight
need to be observed by nationals from other statibee EEZ of a coastal State.
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dedicated to the definition of GDS- thus contengldiilateral, sub-regional or regional
agreements as well as “equitable arrangementsé tenltered into between the coastal State and
the LLS. The latter case of equitable arrangems&mad occur “when the harvesting capacity of
a coastal State approaches a point which wouldlernato harvest the entire allowable catch of
the living resources in its exclusive economic Zof@is provision under paragraph 3 is to
benefit developing countries solely.

Thus, considering the prospects for the JDZ, ther@ necessity for both States to the
N/STP JDZ Treaty to proceed to inquiries prior ty activity, even from their nationals, in the
JDZ..
enhancing LLGDS participation as a duty of regicswidarity
- regional cooperation as an obligation: semi esedosea, GDS, LLS
The discussion about the management of living nessun the Gulf of Guinea and in the area to
be covered by the JDZ can be extended to the hgpistiof offshore oil exploitation, and even
beyond, to land, since it is asserted that thevalvelming majority of ocean pollution comes

from the land.

a. Assessing hydrocarbons pollution hazards

There seems to be no policy and ill practices garcehydrocarbons pollution in the Gulf
of Guinea. There are reasons to worry about ocearagement worldwide, and especially in the
region where the N/STP JDZ is located: the GuliGafinea.This has been clearly stated in a
recent paper by Carlos J. Moreno.Having noticed #flacountries in the Gulf of Guinea are
either currently producing offshore oil or are expig for it, he states the following:

However, the region currently lacks a comprehen&meironmental protection
plan to address offshore oil and gas exploratichmnductior’*?

This area is under geopolitical scrutiny from USI &hina, and their green record or
SOD can be foreseen in the light of what is goirauad in the vicinity, that is the Niger Delta
oil rich region and Central African rain forests.h#¢ goes on the shore is instrumental for
fisheries, as scholars recognize that most padcefn pollution is generated from land-based

pollution and activities:

%2 carlos J. Moreno, “ Oil and Gas Exploration in @elf of Guinea: Can the New Gulf Be Green?” Housto
Journal of International Law 31,n02, 2008-2009,.422
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Land-based pollution and activities continue tonb&or threats to marine ecosystems.
Some 80 per cent of pollution entering the oceanses from lant?

Current oil exploitation or transportation actiegi in maritime areas and forest areas in the
region around the JDZ bear evidences of poor manege of oil pollution and illegal
exploitation of timber. There are reports from theil society about poor management of oil
pollution in the area around the Gulf of Guinea anthe Gulf itself.

This poor management of oil pollution in the GulfGuinea would make it become a
“Black Gulf'* in a negative sense, rather than a green one.

Nigeria faces a huge national political challengdyich of putting in place good
statesmanship able to curb the rampant pollutidre Situation in the Niger Delta is far from
being reassuring as what concerns policy in the.JDZ

Exactly a decade ago, Nigeria went under the gtdtlof the international news and
sustained criticism after the shameful, cruel amtbimane assassination of Ken Saro-Wiwa, a
Goldman Environmental Prize laureate. This assassim took the form of what is widely
believed to have been a fake criminal trial. Figgtoil pollution in Ogoniland, in the Niger
Delta caused that environment activist to be judgefdre a military tribunal and subsequently
hanged in 1995 under the rule of General Presi@ami Abacha. Ken Saro-Wiwa had been
defending the right of his people to live in a tiealand secure environment, while petroleum
industry, particularly Shell, seemed not to careyvauch about it. For decades, Ogoniland and
maybe other regions in the Niger Delta had beefesnfj from environment damage caused by
petroleum waste dumping. On the wake of this coldrderer of the environment activist,
Nigeria was suspended from the Commonwealth farethrears. It seems that so remains the
situation in the whole Niger Delta region, whererthis news report of local population’s youth
taping directly the pipes to get their share of bieck gold in rather dramatic circumstances,

aggravating environmental damage.

3 David L. Vander Zwaag, “ The Protection of the MarEnvironment from Land-Based Pollution and Aitits:
Gauging the Tides of Global and Regional Governgn€he International Journal of Marine and Coastal
23(2008), 423-424

214 As this area is situated on the shore of Africthwiountries with Black population, it is uniquethre world in
that sense and could be rightly referred to as Bleck Gulf”. Its oil potential adds to the relewanof this
reference to blackness. Thus the Gulf of Guinea beagalled the Black Gulf, rather than the New Guitfiich is
being proposed by American analysts and whichds &ecurate, suggesting a newly born geographic See
the article “can the New Gulf become a green gulf?”
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There is a matter of great concerns for the JB4t appears that people can loose their
lives while claiming for environmentally sound e#ploitation policy. It is even more dangerous
as it is clear that not only there are connectibesveen political leadership and western
corporations operating in Gulf of Guinea oil richuatries, but western governments have been
“blind” to these connections. Those high-tech caaest self pretending liberal and honest,
cannot seriously pretend to be unaware of the namivay through which their corporations
capture that oil they need and use every day, dasnifj this was the problem of African corrupt
leadership only. To some extent, they are the ohe are corrupt, organizing corruption and
cheap control and seizure of the wealth of Afrigaoples through their lawless, merciless,
irresponsible and immoral corporations.

Besides the Niger Delta problem which is of worldeviconcern now, the very negotiator
of the N/STP JDZ Treaty, former President Oluse@basanjo, is said to have been involved in
corruption practices. A recent paper reporting fact leaves room to some hope however, as it
mentions that some influent politicians in Nigelige Lieutenant-General Aliyu Mohammed
have been opposing certain corruption practicedlaybe the international nature of the deal
will prevent corruption and poor management in JBZ. But it remains to be evidenced that
peoples from these countries, and not mere indalgjwould enjoy the financial outcome of oll
exploitation in the JDZ, if it eventually appeandae any.

The events reported by news from Nigeria’s neighBameroon, are no more reassuring
either, as overexploitation of timber from Centhdiican rain forest has been going®h The
case in Cameroon presents links with Chad, a lakdtb State whose pipeline passes through
Cameroon to access Atlantic Ocean. There were temir oil leak from this pipeline off
Cameroonian coast in 2008.

213 The article reports that Lieutenant-General Aligm, influent founding father of the ruling Peopl&smocratic
Party(PDC) had fight to save former President Ofjansunder the rule of former President Sani Abacha
worldwide known for the cruel assassination of miaority Ogoni people’s rights defender, late pen Saro-
Wiwa.General Aliyu then organized General's Obamsd¢ction as President. Before leaving the power o
President Umaru Yar'Adua after the elction of 21riRR007, General Obansajo had unsuccessefully tioe
secure the PDP’s candidacy for the elections feutriant-General Aliyu.The paper notices that omesiBent,
“Obansajo, however, bitterly resented the fact &lgtu Mohammed was resolutely unwilling to entbetpattern
of corruption which Obansajo soon embraced irPfesidency”. See anonymous, “Change in Nigeria igettoe
End of 2009?” Defense and Foreign Affairs Stratéticy 37, (Alexandria:2009), 17, in ProQuest[daise on-
line], UN Library, Electronic resources; accessemilAL7, 2010.
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Western and national corporations are involvedilipalution and illegal trade of timber
in Cameroon, according by reports from Greenpeadeather NGOS". These reports help to
see the irresponsible behavior of western corpmiatin Africa and in the Black Gulf. The
criminal nature of western economies is well exefepl through such behavior, where one can
see that though western States and their corpashiave been pretending favoring environment
protection, they do little to control economic aittes linked to sensible areas as oil pollution in
ocean and timber illegal exportatfoh

What we have been trying to carry out throughous tbart of our analysis is to
demonstrate that the current poor situation of magaernance in the Gulf of Guinea makes it
doubtful that the parties to the N/STP JDZ Trealgyrnbe able to achieve the environmental
protection goals set out in it, in the case exptmn went effective. There is a link between
world energy economy and geopolitics and coasttkeStenvironmental protection records in the
Gulf of Guinea. This is due not only to the lackaoflear will both from industrialized States and
their corporations to comply with international @ommental and sustainable law, but also to the
absence of any adaptation targets and schedulesrlit scale. To some extent, the lack of a
comprehensive environmental plan in the Gulf ofr@ai is a reflection of the lack of what is
termed as thainstreamintf™®.

This concept is linked to two other concepts usgdan Burton in order to give more
precision to global climate change issuadaptationand mitigation Whereas both concepts
help to acknowledge that there is an impact of rapibgenic action on climate, the latter seems
to refer more to measures and strategies undertaikemankind in order to cope with the
consequences of the global climate disruption @udice its harmfulne&S. The former would
be concerned with measures and strategies in cbonetth thelong term process of adapting

our technology and economy to our environmé@nte could accordingly characterize mitigation

27t is the case with the European corporation FIRGCAccording to a Report by the civil society geut‘Amis
de la Terre” and Greenpeace, which allegedly skdigally acquired timber in European markets.desirtweb
site.

218 The Us corporation Halliburton would have beerolred in bribing practice to gain contracts in tiger Delta
region, according to the US paper dayly Independ=t5 or 16 April 2010; see AllAfrica, on-line gazine, at
http://allafrica.com/stories/201004190070.html.

29 |isa F. Schipper and lan Burton (eds.), ThetSaan Reader on Adaptation to Climate Changedbnh

Sterling: Earthscan, 2009), 94.

220 1pid . : « We are concerned with adaptation tiraate which is changing at a fast rate due thramtogenic
interference”. Adaptation thus reveals the needtegrate environmental concern in the whole psead social
life and organization including our technologicaheevements, on a daily basis.
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as concern for solving actual and current enviramnieazards, while adaptation would be
concern about the prevention of such hazards throsmund economy, management and
technology. For instance, measures agreed upo892 ih the framework of the Kyoto Protocol

for emission reductions of gas contributing to tlepletion of the ozone layer solely relate to
mitigation, and not to adaptation:

There are agreed targets and schedules for emissilmigtions. There are no targets and
schedules for adaptation (...) Mitigation has a laggime in the form of the Kyoto Protocol
which clearly establishes a mitigation regime amihts the way forward. We are far from
having a clear adaptation regiffe.

Mainstreaming to its part appears to be the curexression of adaptation in our
consciousness as mankind. It would be a poor pgocepf what adaptation is, which still need
some precision:

Perhaps that the need that is most recognized mowaptured in the word
“mainstreaming”. This means that ways must be fotmmdtegrate climate change risks
into development activities. National governmemtignning and development agencies,
ministries charged with managements tasks in agmi@y water, forests, environment
,physical planning, coastal development, health @hers, should begin to consider how
climate change risks will affect their policiesap$, projects and programmé&”

The view of this research, which is consistent witternational law, is that the
regional level is more accurate as the relevanpgieal scale to deal with the challenges
arising out of the need to protect environment @exklop fishery in any region of the Gulf
of Guinea, including in the N/STP JDZ.

221 pid.. The author however sooner gives at paga B of some achievements in terms of adaptatféorts, in
the form of some particular funds: “A number of disrwhich can be used to support adaptation have bee
established including the Least developed Countued (LDCF), the Special Climate Change Fund(SC@Ryl
the Adaptation Fund established under the Kyotadead. The Global Environment Facility(GEF) is ngwoposing
a Strategic Programme on Adaptation (SPA) thathvélh pilot exercise in the implementation of adaph. The
Strategic Priority was adopted by the GEF Counaklihg in November 2003, as part of the2005-20F GE
Business Plan, which allocates US $ million to it.”

222 |pid.
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CHAPTER IV: THE JDZ: REGIONAL RELEVANCE AND PROSPE CTS
OF INTEGRATION IN THE BLACK GULF

There is at least a lesson to be drawn out ofdbigels at stake around the JDZ in the Gulf
of Guinea, as they were progressively reveled enaburse of our discussion. The prospective
stance adopted in regard to the forthcoming problém be faced in connection with the
exploitation of hydrocarbons-in the event the aurr@n-going exploration activities are
successful- or in connection just with the explosta of natural resources, or in connection with
both, has led to a shift from the legal contextnwdritime delimitation to that of sustainable
development. This shift is brought about by theegahconcern about environment and global
warming, which makes any issue concerning ocearattemof general interest. This lesson is
that the issue of maritime delimitation and researexploitation in the Gulf of Guinea is a
regional one, and beyond the regional scale, acusé¥ one, involving the interest of the whole
mankind. Thus the legal regime set out in the N/SJIPZ Treaty and its potential
implementation is not, and should not be, constila affecting only the rights and interest of
the two parties. This is true under the LOSC, arehdruer under what has begun being called
“sustainable development laff®The last part of this discussion shall furtherdevice that
lesson as it meets the view that the most accugatpolitical and economic analysis of
development requirements for most State in the Glubuinea sub-region must put the idea of
regional integration forward. Such geopolitics aadonomics suggest contemplating the
hypothesis of expanding the JDZ in the frameworktlod GGC (Section I). They also
accordingly suggest that regional cooperation isenti@ely to help riparian States in the Gulf of
Guinea in implementing law of the sea in a moreieffit way. This discussion shall then come
to its final stage by trying to further assessabenection between regional cooperation and law
of the sea implementation as this connection mfy Aican States, including those around the

JDZ, to face old and looming challenges relateithédaw of the sea (section II).

223 This concept and peculiar legal consideratiorachttd to it are sustained by some authors likegu@itristopher
G. Weeramantry, who wrote the foreword of a bodleased by Marie-Claire Cordonier Segger and Ashfaq
khalfan, then Directors at the Centre for Intemral Sustainable Development Law; see Marie-Cl@wedonier
and Ashfaq Khalfan, Sustainable Development Lawindifles, Practices & Prospects (New York: Oxford
University Press, 2004).

115



SECTION I: EXPANDING THE JDZ PERSPECTIVE IN THE FR AMEWORK OF THE
GGC: A HOOLISTIC APPROACH TO SUBREGIONAL MARITIME D  ISPUTES

Under this section our discussion shall contemptate of the greatest achievements of
subregional diplomacy in the Gulf of Guinea: thelfGfi Guinea Commission. It is the view in
our discussion, that the GGC could be used by ab&ate and LLS around them as a
multipurpose tool for subregional cooperation inritmae areas (A). It would be highly
beneficial to experiment other JDZs in the subnegio case of deadlocked negotiations on
maritime delimitation. Furthermore, the States larty the Gulf of Guinea could-despite their
egoistic and suicidal attachment to an outdateslewant and inoperative notion of State
sovereignty- contemplate to manage the loomingessi the N/STP JDZ in the framework of
the GGC, and set themselves into a genuine praddssegration. As they may be by contrast
very defiant one to another, especially Camerograwis Nigeria, the hypothesis of managing
the JDZ in the framework of the GGC can only belym®l in terms of prospects for maritime

subregional integration (B).

A. THE GGC: A MULTIPURPOSE TOOL FOR SUBREGIONAL COOPER ATION
IN MARITIME AREAS

In the course of this part of our discussion, wallstonsider the Gulf of Guinea Commission
in relation to its potential(1), then the JDZ apatial fulfillment of the GGC objectives (2).
After that, attention will be given to the legatomomic and geopolitical basis of co-operation in
the Gulf of Guinea (3).

1. The Gulf of Guinea Commission: a new instrument wih multidimensional

potential

Since 3 July 2001, a new regional institution i®éoreckoned with in the Gulf of Guinea
and in the west and central regions of Africa: ®@C or theCommissioff* That day the treaty

creating the GGC was signed in Libreville, in Gabdhe Commission went functional after its

224 GGC stands for Gulf of Guinea Commission, as dlyestated at the beginning of our discussion;segten I.
For practical reasons, we shall also refer to tha€€ommissiorin the course of the present research paper.
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Summit of Heads of States and Governments helddrsame town, on 25 August 268%6This
important summit helped to choose the Commissibeadquarters, which was set in Luanda,
the Angolan capital. It also appointed the Commissi ever first Executive Secretary, for a
three-year long mandate.

This achievement is to be welcome, for there isnstitution of the same potential on the
African coast, whereas other regions of the woilietagly enjoy such regional integration
framework. There is for instance the Gulf CooperatCouncil between riparian States around
the Persian Gulf. In the Caribbean, things are niasétutionalized as the common regional
integration as it exists everywhere on each conting associated with the fact that most
countries in that case are coastal ones.

2. The JDZ: A Patrtial Fulfillment of the GGC Objectives

The historical background of the Commission shdwved the project dates back to 1993
at least, and was meant at enhancing co-operatiannultilateral framework. In this light, the
JDZ appears to be a partial fulfilment of the goafl the Commission which were three from the
outset. The Joint Communiqué issued by CameroorNagetia in 1993 after negotiations over
the overall question of their boundaries stategahewing:

« Les deux délégations ont réaffirme leur déteatnom a osuvrer pour la création de la
Commission du Golfe de Guinée dont I'objectif fonantal est la prévention et la résolution des
probléemes liés a l'environnement, a l'exploitatiales ressources transfrontaliéres, et au
renforcement de la coopération entre les Etats alie@e Guinéé”®. There are however more
large legal and geopolitical considerations undegdyhe idea of sub-regional co-operation in the

present discussion.

225 5ee Emmanuel Kendemeh, “Central Africa: Gulf ofr@a Commission Goes Functional”, Cameroon Tribune,
28 August 2006[article on-line], availabletdtp://www.afrika.no/Detailed/12644.htprdccessed April 20, 2010.

226 5ee Tanga Biang Justin, L'intervention de la @aiiEquatoriale dans le différend frontalier cameosu
nigerian : fondements, effets et portée, Mémae®ESS, IRIC, Université de Yaoundéll-Soa, Jultied7,
Annexe 2 « Communiqué Conjoint du 13 aolt 199&dmisieme Session de la Réunion Conjointe Caarero
Nigeria sur les questions de frontieres ».
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3. Legal, economic and geopolitical basis for regionaooperation in the Gulf of

Guinea.

Since the wave of accessions to independencesshumik Africa as a whole at the
beginning of the 1960s, the idea that only coopamatould help Africa to enjoy full social and
economic development is a major feature of Africa@onomic and political thought. But
attempts to bring it into reality have been up twrrather disappointing. Some co-operation
endeavors such as the Treaty establishing the akfriEconomic Community (AEC) were
achieved under Organization for the African UniBAU).Whereas the AEC Treaty doesn’t deal
directly with co-operation on ocean and marine emajtsome undertakings followed that were
dedicated to ocean affairs.

One can list the OAU Resolution on Problems of Smabed of 1971, the 1974
Declaration of the Organization of African Unity ¢ime Issues of the Law of the Sea, and the
First Meeting of the Group of Experts on the Lawtled Sea of the States Members of the Zone
of Peace and Co-operation of the South Atlantiad hel 199G?”. The African Union has
replaced the organization of African Union aroul®@2 in order to make the idea a reality. But it
seems that at the national level, there is no walal African countries are still caught in the
illusive idea of State sovereignty and to the gditipal paradigm of competition between States
for power.

While analyzing the field of co-operation for thastinable development of natural
resources in Africa , some commentators have at leartially attributed the absence of any
actual co-operation between African States to fiwitical non-existence of common go&f&”

which could be seen as an effect of the absenpeliical will.

22T Edwin Egede, African states pa rticipation, op, @p.698-699.

228 Edwin Egede, African States and Participation @ef Seabed Mining: Problems and Prospects, The
International Journal of Marine and Coastal Law(2d09), 702.See also p. 706 where this author mesnthis
political will and p. where he notes this as aklaf interest on the part of African states”. Blesi, the author
refers to P.A. Traore, another commentator whdewiioe article "The Challenge of Building an Effee Co-
operation for the Sustainable Development of Nat@sources in Africa”, a presentation at the Altia for Earth
Sciences, Engineering and development in Africa3BBA), Penn State University Symposium on Georassur
Management :Human Capacity Development and Sustaihévelihoods, 13-14 October 2003. He also refers
P.S. Mistry, “Africa’s Record of Regional Co-opéost and Integration”, (2000) 99 African Affairs 5533 at 556-
570.
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There are as wrong as western countries stilhgdaa China a challenger rather than a
partner. As a matter of fact, since the Stockholamf€rence in 1972, the idea of sustainable
development has lead to realize the importanceoofdinating strategy or management in
relation to environment and development concerrthdus have proposed several concepts to
explain the obligation to cooperate and the valtle#s came about with the concept of
sustainable development. Judge Weeramantry ardwsgsthe ideas of community, socially
oriented international law underline a shift frondividualism and sovereignty to community
and co operation:

Ozone depletion, global climate change, loss ofliversity and advancing deserts bring
possible damage not merely to individual Statestdthe world at large. Such damage does not
respect national boundaries. Pollution does natgeize the doctrine of State sovereignty and
end at the boundaries of a nation state. If we@feght pollution, this must be done as a global
community.

| believe that we have passed out the era of cstenge, into the era of cooperation,
but rather, active cooperation. If we are to saue global inheritance, we must do so
actively. We need for this purpose, to be willimgsurrender some part of sovereignty to
the rest of the world, accepting common guidancthbyglobal community.

Similarly, our vision must not only extend in spateStates beyond national frontier,
but also in time, beyond generational fronfiéts
However, as much convincing as they may appearetotie values of cooperation and
community are not sufficiently precise enough wetgard to the methodology to apply in order
to achieve efficiency in this cooperative approatihe “principle of integration” reveals really
instrumental in that field. It has been put forwhydsome writers who are of the view that this is
the key word for sustainable development. This umeatches with that of Nicolaas J. Schrijver,
Duncan French and Ximena Fuentes who statestistiiinable development is identical to an
enhanced form of integratipas they discuss as follows:

It is a truism to note that sustainable developnvaiitonly be realized when the
principle of integration is properly- and fully ingmented. As one commentator has said,

‘[tJo operationalize sustainable development, wed&o recognize that one principle-

integrated decision making- holds the other prilesiptogether’. Others have made a

229 5ee Judge Weeramantry, “Foreword”, in SustainBelelopment Law (2004), xi.
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similar point that sustainable development is wiadble without understanding the central
role that the principle of integration plays in theader endeavour. Moreover, one might
go even further and argue that if sustainable dgweént is actually about process rather
than substance, sustainable development is notamtlievable throughia integration but
that sustainable developmeasatno more than simply theot justefor a new enlightened

form of integration®*°.

B. THE JDZ IN THE FRAMEWORK OF THE GGC: PROSPECTS FOR
MARITIME REGIONAL INTEGRATION

1- JDZ and GGC provide together a framework for a postle multilateral and

holistic approach of maritime issues

It is possible to contemplate carrying out the JDZhe framework of the GGC, as the
former is just a partial fulfillment of the origihproject of the latter. This multilateral framewor
matches well with the holistic approach neededhm management of maritime areas. States
could consider any one of the major issues, suchagime delimitation, resource sharing, but
also security and concern with pollution.

The dispute between Equatorial Guinea and GabonMbeanie Island is still pending, as
negotiations on the delimitation of their maritime=as are going on between Equatorial Guinea
and Cameroon. And if any delimitation issue remaianesolved, a new JDZ could still apply. In
the event of lasting failure to secure a tangilglgult after a significant lapse of time, each of
these cases may eventually be settled by estalmisvio other JDZs in the Gulf of Guinea. But
establishing such provisional arrangements on a&ddl basis is subject to the difficulties to
implement the deal. For instance, to ensure sgcuhe Joint authority as instituted by the

N/STP JDZ would need its law enforcement forceskingait a kind of State of its own.

2% Nicolaas J. Schrijver, Duncan French, Ximena Feeritnternational Law on Sustainable Developmeiit The
International Law Association, Report of the SeyeBécond Conference held in Toronto(London:2006 ),
468.The author these writers refer to in a foanstJ. Dernbach, “Achieving sustainable Developm&he
Centrality and Multiple facets of Integrated DegisiMaking”, Indiana Journal of Global Legal Studi€X2003),
248.They further refer in the following lines to Bands, Principles of international EnvironmentawlL
(Cambridge University Press’&d., 2003), 263, whose consideration that thecipia of integration is the most
important one for sustainable development theymesim the form of a question: “how could genuinstainable
development be achieved save for the proper intiegraeconomic, environmental and social consitiens?”.
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By contrast, in the case of JDZ being operatedhm framework of the Commission, this
institution could have a police force of its owrdamops contributed from all member States, as
it is classical in regional integration bodies.

It would be more appropriate and efficient to thatlout a regional institutionalized body
ensuring jurisdiction on tax, police, quarantinesawlelivering, and coastal surveillance from the
high seas up to the coast. In such a multilatesshéwork, the organs of the institution could be
considered as third party and their adjudicatiordmpute s accepted as such. For instance the
Executive Secretary of the Commission could playkay role of mediator between the parties
in case the Joint Council failed to settle any eratbefore the parties consider litigation.

The most important thing would be that a JDZ opegatvithin the regional framework off the

GGC could be more stable.

2- A possible framework for regional cooperation: extading a unique JDZ to
the whole GG?

But the most efficient way to manage disputes r@gisbut of maritime delimitation or
resources sharing would consist in pooling all IBZs into a single one if there are many of
them, or all the maritime areas under jurisdictsoich as to have a unique and common EEZ, a
unique and common continental shelf, and a unigquec@mmon outer continental shelf in the
Gulf of Guinea. However, such an extension or aatapt of the concept of JDZ shall not
include territorial seas, which is part of the itery of each State, as contrary to the other areas

despite States tending to behave with full sovertgigver those areas.

3- Cooperation may prevail for the delimitation of the extended shelf in the

Gulf of Guinea

Applications for the delimitation of the extendezhtinental shelf have been multiplying
before the Commission for the Delimitation of then@nental Shelf (hereafter CLCS), making
of this process, besides the delimitation of otimaritime areas, a bone of contention between

States. More and more disputes are directly oreatly arising out of this process, and States in
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the Gulf of Guinea are likely to experience suchpdie$®. By 7 May 2009, ahead of the
deadline of 12 May 2009 previously set for subnoigsi before the CLCS, Nigeria filed its
submissions to 72

In South America and especially in the maritimeaareff Venezuela, Surinam, Guyana
and the States of Barbados and Trinidad and Tobagent awards from arbitral tribunals have
incidentally dealt with that issue.

Recent legislative and diplomatic events betweesnée and Canada have educed a
potential dispute arising out of France’s move aHiding a request before the CLES to
benefit Saint-Pierre- et- Miquelon:

La délimitation des ZEE francaise et canadiennelt&s de l'arbitrage a fait
I'objet d’une modification unilatérale regrettalule la part du Canada en 1896

But what is most important in relation to our disson is that French deputies have
envisaged the possibility of joint exploitation sources in an area of the continental shelf
beyond 200 nautical miles as means to settle andation dispute which apparently has never

occurred yet. This is to say that they would adteckor the possibility of provisional

1 Eor an interesting and recent accurate overviethisfissue through the situation as it has beémggon between
Venezuela and other countries in the northeastarngb South America facing the Atlantic Ocean, gererally
Raul Curiel,Overlapping Claims for an Extended Continental Shethe Northeastern Part of South America
Facing the Atlantic OcegiResearch Paper, United Nations-Nippon Found&&lowship Programme, 2009).

232 gee jtem “Commission on the Limits of Continergaklf (CLCS)”, “Admissions”, in the web site of DQOS
at http://www.un.org/Depts/los/clcs _new/clcs_home.htithe 12 May 2009 deadline had been set by the
Eleventh Meeting of States Parties at the LOSCclwiwok place between the 14 and 18 May 2001.faremo
details, see Raul Curiel, Research Paper (2009), 3.

233 The Commission on the Limits of the ContinentaélSbeyond 200 hundred nautical miles, hereafter@hCS.

234 Rapport fait au nom de la Commission des Affaitgmngeéres sur le Projet de loi, adopté par le Santorisant
I'approbation de I'accord entre le Gouvernementad®épublique francaise et le Gouvernement du Gasad
I'exploration et I'exploitation des champs d’hydesbures transfrontaliers par M. Gérard Voisin, dépu
enregistré a la présidence de I’Assemblée natideal® septembre 2007, I- Les relations maritimesa@ur de
la relation franco-canadienne, [document on-line]vailable from http://www.assemblee-
nationale.fr/13/rapports/r0173.adpternet; accessed March 08, 2010.

This document further states that France has apfdiea continental shelf beyond 200 nautical mie$ore the
CLCS : Saint-Pierre-et-Miquelon figure sur la liste prépaoire en vue de la présentation d'une demande
d’extension du plateau continental. L’archipel esfcrit dans les campagnes de recherche « IFREM&F 2
(relevés hydrographiques et topographiques nécessai la constitution d’un dossier auprés de la C)Rnd
that the contestation of the unilateral modificattmnducted by Canada should be done jointly wighfiling of a
file requesting for a continental shelf beyond 2@Qutical miles ia contestation de la modification unilatérale
opérée par le Canad® devrait aller de pair avec la demande d’extensibnplateau continentalt gives the
view of Mme Annick Girardin, French Deputy, thahetfiling by France of a file requesting for a doantal
shelf beyond 200 nautical miles is essential ftynamising Saint-Pierre-et- Miquelon’s economy,iclth
collapsed following the 10 June 1992 arbitrationakav:Le dépbt par la France d’un dossier visant a I'edion
de sa zone économique exclusive est un facteuntedsde revitalisation de I'’économie de Saint-Peeet-
Miquelon, qui s'est effondrée suite a I'arbitrage #0 juin 1992, défavorable aux intéréts francais

122



arrangement in the overlapping extended continestialf of Canada and France, if one such
possibility was ever to be given some chance totecreality:

Il ne s’agit pas de revenir sur la sentence aibittee 1992 mais de proposer une
cogestion avec les Canadiens de ce qui seraitra eonjointe entre leur ZEE et notre plateau
continental étendd®

The idea that is suggested is then the followihgther countries can think about joint
development over extended shelf overlapping aneag, not among the riparian States in the
Gulf of Guinea? The GGC offers a good frameworksiech cooperation.

SECTION II: REGIONAL COOPERATION AND LAW OF THE SEA
IMPLEMENTATION: PREPARING GULF OF GUINEA STATES FOR OLD AND NEW
CHALLENGES

Regional or rather sub-regional cooperation is aegd geostrategic matter for the
development of the continent, as it could be reblyhelpful in allowing Africa to properly
manage new challenges emerging from ocean managi@merexploitation worldwide (A), for
the implementation of international law in the @ief ocean management (B), as well as the lack

of long term goals in the management of StateraffaiAfrica (C).

A. REGIONAL COOPERATION AS A NEED IN COOPING WITH EMER GING
CHALLENGES

Issues related to the delimitation of maritime araee not the only that require attention, as
cooperation comes into account. By contemplatirgftiture of the N/STP JDZ, one can argue

that this future is linked to some developing issard that all of these issues can be solved in a

235 Rapport d'information n0 1312,déposé par la Corsiuis des Affaires Etrangéres sur “ la délimitatides
frontieres maritimes entre la France et le Canadegsenté par Mme Annick Girardin et M. Louis Guedo
enregistré a la Présidence de I'’Assemblée Natided® décembre 2010, document on-line, accessaadhivD8,
2010] available fromnttp://www.assemblee-nationale.fr/13/rap-info/i13sp#P202 34829nternet. The details
of a looming dispute, a new phase actually, ofShant-Pierre —et —miquelon case are already tlaréhis latter
document displays another legal position from Canavidenced by its verbal Note from 3 Novembethi®
French Embassy in Ottawhe Ministére désire rappeler que le Canada ne readina la France aucune zone
maritime, incluant le plateau continental, danstlahtique Nord-Ouest au-dela de celle comprise dangone
délimitée par la sentence arbitrale de 1992
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single institutional regional framework. The coauare and inclusive regional approach for
ocean matters had been adopted by African jusiedbéginning of the UNCLOS fii®. As Edwin
Egede notices, such strategic alliances and ccatperefforts are contemplated by the LOSC,
which has extensive provisions encouraging int@nat co-operation in respect of marine
issues generally, and deep seabed mining in géfferal

A coherent and efficient carrying out of the psians of the N/STP JDZ Treaty should
be set into this regional co-operative frameworkerehthe GGC appears as one of the most
relevant institutional cooperative framework, whére issue of classical maritime delimitation
of areas under national jurisdiction and the de&tron of the extended continental shelf, as well
as the exploitation of its resources, can be agmedd together. This co-operative scheme can
still be better achieved by considering togethemaghole African or regional efforts against
global warming (1), the development by African 8sabf marine renewable energy programmes
(2), and the participation of African States in pleseabed mining (3), which are new challenges
for all countries in the Gulf of Guinea, includihygeria and Sao tome and Principe. All of these
guestions, together with the latter ones, can besidered in the same regional or sub-regional

institution.

1. Tackling global warming: regional aspects and regioal action

We cannot wait for China and the Western world ¢ tis what to do, despite their
importance in the final faith of this challengen@nkind, as discussed in the latter chapter. We
have to play our part by responsibly assuming dwares of the environmental burden. This
means trying to address many issues like marirauress overexploitation or marine pollution

in the most appropriate manner.

238 Edwin Egede, op. cit., 697, footnote 67: the GahReport of the African States Regional SeminathenLaw
of the Sea, held in Yaoundé from 20 to 30 June ]18t&2es that “ The exploitation of the living resmes within the
economic zone should be open to all African statek land-locked and near land-locked, provided ttine
enterprises of these states desiring to explogtelesources are effectively controlled by Africapital and
personnel.”. The author refers to p. 12 of the ILMD@L973).

%7 bid., p. 698.This commentator refers to LOSC 200, 118, 143(3), 144(2), 150,, to arts. 197-244-244 and
270-274.
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2. Addressing the marine renewable energies challenge African States through
cooperation

Renewable energies are gaining more and more iatteinbm the scientific community
and from governments worldwide, except in Africaylma Besides being a source of great hope
as another factor to be reckoned with in the figbainst global warming and ozone layer
depletion, they could bring about new economic opputies. This also apply to marine
renewable energies. Using tidal strength or warotild eventually display many advantages in
matters of financing energy supply for the worldhisTis a new challenge for African countries
which are lagging well behind the wave of currexperiences that are being carried around the

world in that field.

3. Addressing the deep seabed mining challenge to Aéan countries through

cooperation.

For African countries, the regional framework cowdpear to be the most efficient
geopolitical institutional scale to tackle the ldomissue of deep seabed mining in the Area.
With regards to countries from the Gulf of Guindlaey could decide to choose one of the
existing sub-regional institutional framework, argowhich the South East Atlantic Maritime
Organization or the Gulf of Guinea Commission.

Indeed, mining activities in the deep seabed beymattnal jurisdiction defined under
the LOSC ashe Areaandcommon heritage of mankimdight result for the States and non-State
entities involved in it in an utter failure, asig still doubtful they could yield any benefit
eventually. Therefore, there is no surprise if s@olkolars or commentators contemplate that
these entities could have got involved in such a-profit activity on symbolic ground, for
prestige. This latter view could appear rather aakiv We would like to hold that economic
motivation underline this involvement rather thargtige. Africa’s absence from such activities
is more problematic when considered from that pEatpe. And the main remark to be cast in
connection with Africa’s participation in deep se@ing activities in the Area has been framed
in a recent article by Edwin Egede:
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The twin requirements of adequate finance and stipaied technology imposed by the
LOSC, the 1994 Implementation Agreement (Al) anel fhining Code, essential conditions for
participation in deep seabed mining in the areastitutes a major constraint on actual, direct
and effective participation by African States, thaitities and nationdt¥.

Whereas other continents and especially Asian Stie China, India and South Korea
enjoy a marine policy involving long-term areasdagp seabed mining, this is not the case with
African States. The former are among pioneer Statedeep seabed mining under the LOSC.
Even if African States would be willing to considéorth-South co-operation as India and South
Korea did in their respective strategy in acquiridgep sea-bed mining technology, they
wouldn’t be able to go through easily, due to theklof basic technology and industrialization.
At the scale of the continent, only some countfiesn the Maghreb, Nigeria and South Africa
could usefully engage themselves in such a move.

Anyway, economic considerations are not the onhgoa to justify involvement in deep
seabed mining, there are also strategic factorstate in it, as observed by the same
commentator:

Such participation in deep seabed mining cannobdsed solely on the prospects of
immediate monetary returns. Other strategic polionsiderations have propelled certain
developing states to get involved in deep seab@aihmi For States like China, India and Korea,
such considerations include the possibility of kiegn procurement of strategic metals as an
alternative to land-based minerals and the pogyilmf utilizing R&D in deep seabed mining
technology to enhance their marine science andntdgy capabilities and to expand their
capacity to use and exploit the oceaiis.

But the most important reason for African statedgérest in getting involved in deep
seabed mining in connection with the future of tHe/STP JDZ is linked to the fact that JDZ
could also be developed in extended continentdf aheas. Especially, the delimitation of both
classical areas under national jurisdiction andinental extended shelf could be considered in

the sub-regional framework of the Gulf of Guinean@aission. Therefore, involvement in deep

Z8Edwin Egede, op. cit., 684.This authors noteddalewing, which he closes with a question: “At bestates
investing in seabed mining are engaged in long-iak@stment with no certainty of when or whethexduld yield
profitable returns. At worst, such states are eadag such mining not really for commercial gaint kather for the
prestige of being acclaimed as a seabed mining, S&ymbolic of the maturation” of their scientiftechnological
and industrial capabilities” (684).

239 id., p. 688.
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sea mining appears important as it can help toieetjue technology for the exploitation of the
resources found in the extended shelf areas. Heggde argues as follows on this matter:

This would be (...) useful to African states withntaental shelves beyond 200 nautical
miles to enable them to acquire the technology wWwatld empower them to exploit the natural
resources located in the extended continental$h&If

Nigeria, Sao Tome and Principe, Cameroon and Eqab@@uinea have

The possibility of resorting to transnational cagd®mns has permitted two developing
States, namely the Republic of Nauru and the Kingdd Tonga to file applications for
approval of a work plan for exploration for polyrait nodules in the Area before the ISA on
21 April 2008*, Article 4(3) of LOSC Annex lIl as well as regutats 10(3) and 11 of the
Mining Code provide for this possibility: a memb8tate may sponsor a natural or juridical
person of its nationality wishing to apply for aplof work before the ISA. But this allows just
for a nominal in respect of the involvement of sacsponsoring State, to the extent that one may
wonder whether this is the approach to be adopyedAfiican States in order to participate in
deep seabed mining. Edwin Egede rightly gives ating answer to this question that he raises
himself. Two or three reasons can be derived fresralgumentation. The main one being that
nominal participation would prevent the attainmehthe goals underlying this participation, as
set in the LOSC:

Nominal participation by African states in deep lssh mining through TNCs would
defeat the spirit and intention of the provisionfstlee LOSC, which is to encourage the
promotion of effective and direct participationdsfveloping states in activities in the Af&a.

The other remaining reasons can be derived fronlatiher one: nominal participation through
TNCs doesn’t enhance technology transfer as dpedicipation would. According to Edwin
Egede, the examples of China, Korea and India ghaiv‘some level of participation in [deep

seabed mining] would be useful in promoting generarine expertise and technology in

249 pid., pp. 688-689.

241 pid., p. 695-696..This was done thanks to twallydncorporated subsidiaries of Nautilus Minerails., a
transnational corporation .These subsidiariesespactively Nauru Ocean Resources Inc. and Tonffahdde
Mining Limited.

%42 bid., p. 697.
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Africa”?** Besides, nominal participation raises the issuStafe responsibility and liability in
case of damage due to the State sponsored &fftity.

The most effective way for African States to conpéate any significant participation in
those activities seems to require a collective temiy that is sub-regional or regional bodies

dedicated to this task, as suggested by Edwin Egede

C. IMPLEMENTING LAW OF THE SEA IN AFRICA NEEDS REGIONA L
APPROACH AND SIGNIFICATIVE ECONOMIC DEVELOPMENT

1- The failure of the current cooperation provisions

Why developing countries should not rely on “aa@”foreign investments: instability and
dependency against planning and growth

There is no possibility to implement internatioftel, even if there were a strong political
will, at the national level, as long as Africantestaand environment protection are concerned. If
it were, part XI of LOSC wouldn’t have been reageuh after the collapse of the Berlin wall, in
the wake of triumphant liberalism culminating withe 1994 Marrakech Agreement .The July
1994 Agreement is a clear reversal of here rational world economy management conception
forced upon industrialized nations during UNCLOSgaet&ations. This view relied on the
hypothesis that a balanced and equitable world roanorder was needed and possible, that
would be based on the principles of internationaloperation, equity, solidarity and
complementarity, rather than mere market compaetitidhis new conception would mix market
with planification and redistribution or fair adjusent.
Whereas the Treaty seems to be an ad hoc copy &CL®art XI, it does not uphold any

significant socio-economic orientation dealing wsthstainable development.

243 bid., p. 698.

244 Edwin Egede argues as follows/” A failure by arsgared entity to carry out its activities in comfity with with
the LOSC, the 1A and ISA regulations and leadimg&amage would result in liability on the part loé tsponsoring
state, unless such a state could show that itdlahtall necessary and appropriate measures toeseitective
compliance. Tacking necessary and appropriate mesgua sophisticated and intricate industry, agcthe deep
seabed mining industry, including putting in plélce necessary legislative framework to ensure tffedomestic
compliance by the applicant entity with the rulesl aegulations of the regime, would constitute ajanchallenge
for most African states with any design to spor@oentity for deep seabed mining.”(see p. 697).
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2- The need to curb neo-liberalism for the sake of delopment in Africa

African States need a balanced political econonth whe possibility being given to state
intervention in every sector where private investtaeare insufficient or inactive. This is the
case with naval construction industry and maritinamsportation in Africa. How many African
States have succeeded in attracting private invergBnin those sectors? Not many, probably.
Since the collapse privatization move launchederhiddle of the eighties under pressure from
Bretton Woods institutions, some countries showadehendured the collapse of maritime State-

owned transportation corporations.

C. THE LACK OF LONG TERM SOCIO-ECONOMIC GOALS OR THE
SUSTAINABILITY ISSUE.

The consideration that fishery matters in the J@xdld involve third States interests and
concerns over management of hydrocarbons in itjesulto confirmation after exploratory
phase, led us to consider sustainable law and amental law that could apply to the area.
Moreover the regional record in the field of enwingental protection seems gloomy, with a
conjunction of interests between western corpanatimvolved in hydrocarbons and timber
exploitation, western States and local African goweents, amidst general allegations of
corruption from the civil society. One could eveslichthat eventually those western States are
the active agents of corruption and environmendahage in Africa. They may always appear to
be indirectly in connection with the evil deedsnfrtheir corporations. But it can be argued that
the corporations are simply the intermediarieshie $ecret trading of the national wealth and
well-being of African populations between westeonmtries and African governments. Besides,
the GGC seems to be an interesting framework wittiith a holistic or integrative approach of
all ocean related issues could be contemplatedc&uthe governments see the interest of a real
cooperation? This would need to follow the patls@find management practices (2) that could
help to improve national well-being, without whighwould be otherwise be very difficult to
implement to any significant extent internatioreallin the region, including in the JDZ. Thus,
there is a need to be aware of the fact that ppusran obstacle to the implementation of

international law in the Gulf of Guinea (1).And tbeis no alternative to this, such as

129



international “aid”, as it is our view that thoseestern States are the very one at the heart of
poverty process in Africa. Any way, it is clear thiais aid would probably remain symbolic and
for ever insufficient, due to the prevalent geojicdi conception of international relations as an
arena of competition rather than cooperation aidaty; even worst, it is possible that this aid

is always meant to develop dependency and foraigrog national politics and economies.

A. Poverty against international law implementatiothi@ Gulf of Guinea

There is no possible comparison between meanzatisiposal of developed countries to tackle
environmental problems and what might be availadtlethe level of developing counties,
especially Sub-Saharan countries. Scant finandiamaterial resources and environmental
protection don’t go along well. This is clear itamparison is drawn between countries in the
gulf of Guinea and other parts of the world suchttes Gulf of Mexico or the North Sea.
243Carlos J. Moreno notes that | those countries savep “extensive regulatory frameworks” in
order to mitigate the effect of hydrocarbons exgiion and exploitation of hydrocarbons. By
contrast, this writer explains that the countriéshe Gulf of Guinea “have major challenges in
regards to government, peace, wealth distributemgnomy, health and security, such that
environmental protection associated with offshareatopment may be only an afterthought”.
International cooperation is useful, but can itllye@ope with the issue? The events that
conducted to the adoption of the New York Agreenaamd the subsequent modification of Part
XI of the LLOSC lives no doubt as to the stand of3férn countries. They are not ready to
accept to go through the radical measures thatnacessary for a global management of
environmental and development issue, and prefekegp an international order marked by
deepening inequalities in the world economy, whatéliey may pretend, do or try to achieve in
terms of international cooperation at the advantafgyeleveloping countries the international
cooperation they like to term as “aid”. The prewal@eopolitical scheme in international
relations remains that of multidimensional rivalonfortunately. Thus, African countries and
other developing countries cannot and should nigt oa this as a way to handle key socio-
political, economic, or cultural problems. One dan hopeful that the current deadlock in the

Doha round of the round could be a sign that dewrefp countries and especially African

4% carlos J. Moreno, “Oil and Gas Exploration andd®uiion in the Gulf of Guinea: Can the New Gulf Be
Green?”, Houston Journal of International Law 3@,1(Fall 2008):424, in HeinOnline [Journal on-lin&]N
LIBRARY, Electronic Resources; accessed April 131 @
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countries are no more going to let other decidet\liarules of international economy have to
be.

In the current context of scarce means, it thumsampossible for African countries such of the
Gulf of Guinea to really tackle environment al pesbhs and other challenges like their
participation in the activities regarding the Arddey are only truly efficient solution to their
poverty being the pooling of their resource, beyttheir jurisdiction over maritime areas, to gain
some strength financial and geopolitical strengtie JDZ is really an interesting experience, as
well as the unitization agreement in the Ekangll feea. This agreement has to be praised for
the highly conciliatory spirit that sustains it. tBtican also be criticized for the secrecy practic
it confirms, in relation with the four commerciajraements linked to it but the provisions of
which are secret. Those are ill practices develapatie world of oil trade which could entail
corruption and prevent efficient management of s@cionomic issué®. In the hypothesis that
the civil society is an important actor in develagry how can it be involved in drawing sound
managerial schemes in relation to public resoupodisy assessment or management, with such
a practice of secrecy? It is therefore importanpag attention to sound management practices
and to transparent procedures from private andi@uddtors in order to support regional

cooperation, development and environment protection

1. Sound management practices and transparent procedas from private and

public actors

Nigeria has signed the Extractive Mineral Transpeydnitiative some years ago. This is
a positive move towards sound management practices.

But sound management practices alone can be erougttail wealth and development
in the current world economic system. Regional evafion can really be helpful to enhance
regional cooperation through the GGC. The defiaagainst that project, from some countries,
such as Cameroon, may cause the Commission to eegood speed in its activities before a
long time. But this should not be an excuse foreie not to contemplate the most inclusive

formula for the exploitation of the resources o€ tiDZ with regards to the interests of

24® This is not a prevention against confidentialitich is a fair practice aimed at protecting “intlizs secret or
proprietary data” as is the case with article 16h&f N/STP JDZ Treaty on “confidentiality” .This ale with
industrial and intellectual propriety.
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neighboring States, be they geographically disadgu-as Cameroon would be- or landlocked,
like Chad or the Central African Republic. The JBauld serve as a starting point for a highly
fruitful regional cooperation. As in the case o tArotocol to the implementation of article 6.2
of the 23 September 2000 boundary treaty, this ev@oainfirm the ability for Nigeria and its

neighbors to initiate creative ways of cooperatimough negotiation.
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CONCLUSION

The N/STP JDZ Treaty is an important contributiorState practice in the expression of
opinio juris as regards articles 74(3) and 83(3) of the LOSKes& provisions make it an
obligation for States, “in a spirit of understargliand cooperation”, to “make every effort to
enter into provisional arrangements of a practielre and, during this transitional period, not
to jeopardize or hamper the conclusion of the fageement” for the delimitation of disputed
maritime areas. They further state that “such @earents shall be without prejudice to the final
delimitation”. With similar provisional arrangentsrcarried out around year 2000 in other parts
of the world, along with the P.C.A. Award of Septean 17, 2007 in the case between Guyana
and Surinam, this Treaty represents a decisiveegehient sustaining an emerging customary
international law on provisional arrangements urttier LOSC. The crystallization of such an
obligation would be a new layer in the foundatidrageaceful political world system, as it shall
bring further weight to the existing internationmdace building mechanisms in maritime areas
and international relations in general.

This legal statute of provisional arrangement dtespply to joint development
agreements across the board, however. We haversggstae view through this discussion, that
it may be helpful to consider provisional arrangateeand joint development agreements as two
different concepts, with different contents eaatr. iRstance, provisionary boundaries are clearly
a kind of provisional arrangement which could depdiurther, but there is no joint development
at issue hereOpinio juris as regards the practice of joint development, deggpeating and
constant State practice, could be more problentatiscertain than in the case of provisional
arrangements, in the absence of any significaevagit international jurisprudence which could
be helpful in the matter. The reason for that béhaj here, we don’t have an obligation clearly
enshrined in any multilateral treaty law such as HIOSC. They may do so either through a
provisional boundary, or more usually a JDZ, orreaeaunitization agreement. The N/STP JDZ is
part of State practice on provisional arrangement.

Failing to perceive the significant legal differencetween provisional arrangements and
the remaining practice of joint development, almaltommentators are to some extent unable
to acknowledge the obligatory nature of provisiom@bangements. Thus, some of them consider
that articles 74(3) and 83(3) of the LOSC are m#rgleonly in the sense that they sustain an
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obligation to cooperate. Observing that many UN@Aotutions achieved in the 1970s “stress
cooperation” over natural resources but fail tateeany “obligations of a legal character” due to
“their very nature”, they proceed in holding théldwing, referring to article 74(3) and 83(3) of
the LOSC: “This general obligation to cooperatstigssed in the 1982 UNCLO%" Indeed it
is an obligation to cooperate that is underlinedt im a precise waythrough provisional
arrangements of a practical nature, during a trdisial period, pending maritime delimitation
Attorney Justin Ryan Marlles is another writer wfails to pay attention to the notional
difference between provisional arrangements anmat gévelopment. Still, this author might be
more accurate than the latter on his assessmertheofmandatory nature of provisional
arrangements under international law, as he haddslbws, while commenting the September
17 Award on the case between Guyana and Surinam:

Finally, the PCA held that the parties had “vioththbeir obligations under Articles 74(3)
and 83(3) of [UNCLOS] to make every effort to ent&o provisional arrangement@émphasis

247 Ana E. Bastida and others (2007), 376.See supta,.n(first page chapll). That consideration isduled by this
passage, which shows that the authors don’t heedgénto the different connotations attached toctivecepts of
joint development and provisional arrangements as®l them as substitutes one to another: “In aeefer to
joint development within the continental shelf d&HZs, the Convention sets forth ‘the States covagbrin a
spirit of understanding and co-operation shall makery effort to enter int@rovisional arrangements of a
practical natureand, during this transitional period not to jeapiae ...of the final delimitation.” UNCLOS
provides for the possibility of a provisional argament relating to an undelimited area prior todbeclusion of
final delimitation; however, the courts have intetpd ‘every effort’ to mean that attempts at niggioin should
have taken place, but stressed that this did nplyim successful negotiation. This indicates thé provision,
thoughstrongly commendin¢emphasis added) provisional arrangements sudbas, cannot serve as a source
of legal obligation on states to develop jointlgpp. 376-377) Many remarks may be made concerrtiag) t
extract. The first is that the concepts of prowvisioarrangement and joint development don’'t hawe dame
notional or theoretical scope as it might be sutggkby the wording of the passage. Secondly, insegbvious
that this article fails to take into consideratitire September 17, 2007 Award of the P.C.A., aswhter
published it in the winter 2007 issue of the Hoasjpournal of International Law; probably the adi®iad been
under printing when the Award was delivered. ThtetaAward gives a view different to the 1CJ Judgnnin the
Land and Maritime Boundary Between Cameroon andefiig which the authors refer to, though the given
references don’t appear accurate ( the 10 Octobet Judgment in that case concludes with paragg@sh
displaying the operative part of the decision, welasrthe article from these authors seem to refpatagraph
424 which doesn’t exist neither on the even shdriedune Judgment on the preliminary objectioniigeria;
the operative part of the decision on the lattelgjuent is by paragraph 118. Under their footnate 24, on
page 377, the authors give the following refererftend and Maritime Boundary Between Cameroon and
Nigeria, 2002 |.C.J. at 424(citing preliminary judgnt of June 11, 1998, 1998 |.C.J. Reports 321).'3Zhere
doesn’t seem to be any reference to identical paphg3 of the LOSC 74 and 83 articles. Only ideaitic
paragraph 1 and 2 of the same provisions are @& issthe Court’s 11 June rule on preliminary obgats. The
relevant LOSC articles bstrongly recommendin§tates to reach agreement on provisional arrangerag the
authors acknowledge, set forth an obligation. Thila doesn’t seem neither to be aware of the étrkary
2002 Provisional arrangements agreement betweeeriAlgnd Tunisia setting a provisional maritime fbary
between the two countries by making explicit refieeeto the relevant provisions of the LOSC on siovial
arrangement. Such a reference clearly suggests tiigatconcepts of provisional arrangements and joint
development are not co-extensive one to anothacesthey can be provisional arrangement withouttjoi
development, as in the case of a provisional baynda
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added) of a practical nature and to make everytefiat to jeopardize or hamper the reaching of
a final delimitation agreement”. The latter deteration of the PCA bolsters the developing rule
of customary international law obligating states reach temporary joint development
agreement$emphasis added) for resource exploitation inestet sea zon&4

The latter author and his citation ending wouldéhbeen more accurate by talking about
provisional arrangements, which are inherently jgiownal starting from their denomination,
instead of temporary joint developments. This matgrain confusion as some writers hold that
the whole practice of joint development is prouwsib Some writers do share our view on the
relationship between joint development and prowigiarrangements. For instance, Gao Jianjun
in a more recent article discloses what follows:

Besides joint development, which is far the mostely used form in practice, the other
forms of provisional arrangements pending delinotaare not based upon joint zones, but upon
provisional lines or upon the de facto boundaffés.

Nevertheless, this citation may suggest that jdeselopment agreements are part or a
component of provisional arrangements, making #teerl the gender or broader category of
which the former is a sub-category, branch, classpecie. This doesn’'t seem accurate, neither
the opposite view that provisional arrangementsaasab-category, part or a component of joint
development agreements. It is not sure whether spiné development agreements, like
transboundary unitizations, can easily be seerr@sgonal. They aim at exploiting a common
petroleum deposit in a transboundary area and timseleposit is depleted, there is no specific
goal to be achieved after that time. In the caggra¥isional arrangement, the issue of maritime
delimitation remains to be fixed. That's why agrests in the framework of this practice are
said to be provisional ones. Thus it can and shdddupheld that joint development and
provisional arrangement are two different concepitt) just intertwined notional fields. Albeit
their overlapping, they are neither co-extensive oo another, nor inclusive in the same

manner.

248 Justin Ryan Marlles, International Maritime BoundaDelimitation and Energy Resource Development:
Resolution of the Guyana —Suriname and Nicaraguaddias Maritime Boundary Cases Requires a New Look
at offshore Activities in Disputed Waters” (Octoli&k, 2007)[book on-line],4, available dtp://www.vinson-
elkins.com/uploadedFiles/VEsite/Resources/WhiteRap#is-
IntiIMaritimeBoundaryDeliminationAndEnergyResource®mpment.pdf accessed April 9, 2010.

249 Gao Jianjun, “Joint development...”lJIMCL(Decembe2)) 40;see his footnote 8.
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Coming back to the September 17, 2007 Award, ifgoimance should be underscored,
for the reason that one of the claims under whiehpgroceedings were instituted was Guyana’s
“allegation that Surinam had breached the provsioihthe LOSC concerning the obligation to
make every effort to enter into provisional arrangats pending agreement on a maritime
boundary®® Surinam in the course of the same proceedings ai&nowledged this legal
statute as a writer reports that “correspondin§lyrinam alleged that Guyana had broken the
same obligation by authorizing exploratory drillimgthe disputed are&™. Thus both parties to
the dispute clearly expressed the view that thevipiens under consideration were an
international obligation.

This Award should also be underscored as it reptedbe first outstanding position of
the international jurisprudence on the legal natund scope of the LOSC articles 74(3) and
83(3) on provisional arrangements. These arrangesmare obviously an obligation under
international conventional law. But they are alsdram now more likely to being considered as
a customary international obligation because ofrthe of the LOSC with its membership of one
hundred and sixty States. This membership represerarly eighty per cent of the total number
of States in the world.

Another reason to engage into provisional arrarege in disputed waters in the Gulf of
Guinea and elsewhere in the world would be thaigorling to the Tribunal opinion in the 17
September 2007 Award in the case Guyana/Surinagy, dne the one of the two hypothesis
under which international law can allow exploitatiof natural resources such as oil and gas
pending delimitation (“In the context of activitiesirrounding hydrocarbon exploration and
exploitation, two classes of activities in disputedters are therefore permissible. The first
comprises activities undertaken pursuant to prows arrangements of a practical nature. The
second class is composed of acts which, althouglateral, would not have the effect of
jeopardizing or hampering the reaching of a fingleement on the delimitation of a maritime
boundary.” P.C.A., Award of Sep. 17,2007, para.)466

%% Robin Churchill, “Dispute Settlement ...”, IJMCL( Bember 2008) 627.
1 bid., 636.
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That's the international legal framework within whithe N/STP JDZ Treaty is being
operated, as a joint development agreement settphga JDZ as a matter of provisional
arrangement.

Joint development agreements in general, whichdcand should include unitizations,
are indeed a major trend in current State prad&tmg back to the 1950s. Their legal statute and
scope as to whether they represent an internatcusadbmary obligation has been at issue since
the seventies in commentators writings. But Stagetgce in matter obpinio juris is not yet
precise enough, it seems, to support the positianthere exists such an international customary
obligation. May be some jurisprudence is yet topneduced to help in solving this legal
guestion. This paper has been concerned with sisgathe stand that howevex,part of the
practice of joint development-and only that part- as toedzdn be considered as an international
obligation, that is the part carried out in thenfoof provisional arrangements settling both
maritime delimitation and maritime transboundary soerce management issues for a
transitional period

The main research goal of this discussion havirgnlieached by stating the relationship
between the N/STP JDZ on the one side and intermetiaw and State practice in the other
hand, it would still appear useful to take notesalbsidiary issues come across in its course. One
of these issues which has not been properly higtddyor dealt with is that of the efficiency of
the N/STP JDZ, due to the complex issue of shaweddiction. It seems that reaching a
provisional boundary agreement like what was setare 11 February 2002 by Algeria and
Tunisia through their Agreement on Provisional Agements would have been far a more
efficient solution.

The parties could as well had contemplated insteadsolution that prevailed between
Saudi Arabia and Bahrain in 1958 by setting outlestee jurisdiction in favor of one of the
party in the JDZ, the other party being just giaenagreed share of the resources extracted from
the exploitation of the resources therein foundsiilar but quite different solution has been
reached on 3 April 2003 between Nigeria and Equatdduinea through the Protocol in
Implementation of Article 6.2 Concerning their Marie Boundary. Article 2 of the 23
September 2000 partial maritime boundary agreemeéiriEkanga “cut- out” in the Nigerian side

of the boundary line and under Nigerian jurisdietiBut the 2003 Protocol, which as a matter of
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fact, is a unitization agreement, set out Equat@siainea jurisdiction on the Unit Area created
over Ekang&*“This particular jurisdiction setting was carried &ar the sake of efficienc¥’’

A third solution could have consisted in dividingetdisputed area according to the
agreed percentage of 60 percent in favor of Nigani@ 40 percent for Sao Tome and Principe.
Each State could then have jurisdiction under taéerg granted to it on one side of a dividing
line running across the Zone. This solution is kEinto the solution reached between France and
Spain in 1974 in the Bay of Bisc&{. So to say, there are many modalities for jurisolicin
joint development zones, and States could contémplay of them in future worldwide practice,
including in the Gulf of Guinea.

These three possibilities help to see that juriszhcover a JDZ between neighboring
States can be established through two main patteither a unique and complex system of joint
jurisdiction covering the whole JDZ, or a systenseparate jurisdiction upon two or more parts
of a divided JDZ over each of which each Stateenatusive jurisdiction. In the framework of
this work, we would advocate for this latter systemjurisdiction. To sum up, the current
maritime delimitation disputes (or sovereignty ditgs over some islands) in that sub-region of
Africa could be properly handled in the case ofdileeked negotiations by resorting to JDZs or
any other provisional arrangement.

Another important problem highlighted through théiscussion pertains to the
delimitation of maritime areas between Cameroon #sdneighbours. As it appears that
Cameroon have some interests in the N/STP JDZputdwvbe fair to contemplate its inclusion in
the 2001 Treaty establishing the JDZ between Nagand Sao Tome and Principe. In the
meanwhile, it would be advisable for it to clainogle interests and protect them by rejecting the

2001 Treaty. For that purpose, it could claim aridor running westwards from its coast, ,

%2 perek C. Smith, « Equatorial Guinea-Nigeria. Reparmber 4-9(2) », in International Maritime Bouniga, vol
V.,(Leiden/Boston: Martinus Nijhoff Publishers, Z)03625-26.The author gives a good summary of the
applicable law as concerns the Unit Area: “ Thetgrol establishes a unique arrangement with reigatite legal
regime of the unitization. Although operations takace in Nigerian waters, Equatorial Guinea lasnalapplies to
the activities of the oil company acting as operaidhe Unit Area, including employment, custoras,
environment and other laws.This arrangement perimsinit operator (being the concession holdethen
Equatorial Guinea side and the unit operator inBka&nga “cut-out” on the Nigerian side) to work end single
legal regime and to avoid the difficulties andepdial contradictions of having two sets of lawplgfo a single
operation.” (p.3625).

%3n the Preamble to the protocol, the Parties camgtuht “the area described in Article 6.2 of theafy [of 23
September 2000] can be developed more efficiéndgveloped together with a contiguous area lymthe north-
west, as a single unit”; this contiguous areawéhkin waters under Equatorial Guinea jurisdictaxtording to the
23 September Treaty.

%4 See our List of Appendices

138



passing slightly in the north of Bioko island gothing its coastline to the current N/STP JDZ.
Such a corridor was drawn in the case decided bgrhitral tribunal in the Saint Pierre -et -
Miquelon case between France and Canada at theregiof the nineties. Indeed, this solution
could be achieved through negotiations with Cam@someighbours. But the sub-regional
framework of the Gulf of Guinea Commission woulegrsemore appropriate, to our point of
view. But success on this ground requires goodiogis between members of this geopolitical
entity.

The main reason to defend the idea of this sulerediinstitution is that it is in
accordance with ancient and more recent develommainbcean governance law which has
produced new concepts like Large Marine Ecosyst@ME) or regional seas. A regional
approach is even more important as it is conteraglat some provisions of the LOSC that deal
with the rights of developing Landlocked and Gepgieally Disadvantaged LGDS(LLGDS) in
the EEZ of States of the same region. Furthermbudfers the possibility to contemplate in a
more efficient and coherent manner, a wide rangssofes, including the looming challenges of
coastal management and especially those in cooneatith the delimitation of the extended
continental shelf in the Gulf of Guinea in the drand, and African States participation in deep-
sea mining in the Area under the International BegAuthority (ISA) control in the other hand.
Three problems that are difficult to deal with &lation to the N/STP JDZ were also discussed.
Their solution relies on further developments déinational, as they somehow lack precision:
the rights and interests of LLGDS such as Chademti@l African Republic, Cameroon; or the
status of the Gulf of Guinea as an enclosed or-ssliosed sea and accordingly, Cameroon’s
status as a Geographically Disadvantaged State YGDS

As a matter of conclusion, it is opined that thod@¥ could be usefully and efficiently
applied in many maritime delimitation disputeshe Gulf of Guinea sub-region, the best way to
deal with these issues would be to consider themsab-regional institutional framework such
as the GGC, rather than on a bilateral groundeStatthe Gulf of Guinea sub-region could and
should move from the bilateral solution based orZsl@r any other bilateral solution to a
regional co-operation scheme within the GGC. Thi& from a bilateral level to a multilateral
one would allow to extend the issues of delimitatiof maritime areas within national
jurisdiction and the exploitation of the resourcestained within them, to new challenges such

as the delimitation of the extended continentalfsto®-operation for the exploitation of the
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resources of the extended continental shelf, coabipa over the exploration of the Area, the
development of renewable marine energies, or e@nséquestration, a technique contemplated
as being able to provide permanent isolation of @@m atmosphere by keeping it under the
ground.

It is suggested that the GGC can be helpful in ipgolhe resources of those oil-rich
countries such as Nigeria, Angola, Equatorial Gairsnd their neighbors to acquire the
technology they need for their development. Th& $fum a bilateral scheme of co-operation to
a sub-regional one is as a matter of fact indugethé necessity to give away a narrow-sighted
security strategy and concerns for commercial tability of the exploitation of natural
resources, to a broad strategic considerationHeritdustrialization of the sub-region. In this
move, Nigeria must be at the centre of any sudnategly, as the only State in the region being
able to offer the basic scientific and technolobreguirements. This has been evidenced since
the launching of its first orbital satellite on Séptember 2003, though according to a North-
South co-operation pattern. To achieve a strategitertaking like that one, Nigeria needs to be
more coherent in its moves on the sub-regionalrmaténal arena, keep on with efforts to
enhanced regional peace, and its neighbor, esfyeCameroon, should change the perception of
Nigeria as the natural enemy, as it seems to bis.fmbve should open the way for membership
from LLS in the sub-region such as Chad and thetr@eAfrican Republic. Furthermore, to be
really strategic and to develop dissuasive capdcifyrevent or lessen foreign powers influence,
a military co-operation level should be added ®dheas of co-operation contemplated under the
treaty creating the GGC. Those States cannot cqiéensuch a strategic endeavor if they go on
perceiving each other as a rival rather than degji@ partner: a strategic partnership to replace
strategic rivalry can be developed by extendingNigerian-Sao Tomean strategic partnership
scheme to other neighbors or by reorganizing itha framework of the Gulf of Guinea
Commission. Lastly, international law and oceatvegpance sciences have established the
relevance of the sub-regional or regional levelcofoperation in dealing with ocean related
issues, particularly in relation with the the staMeglobal warming. This issue requires that
African States should share their part of the baridetaking hard measures to fight ozone layer
depletion and protect ocean biodiversity and liieearth in general.

In our era where the effect of anthropogenic atéigion the global weather have reached

a dangerous climax, it would seem from now on pogsible on moral grounds and theoretically
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inaccurate to deal with such kind of issues inltdtaconnection with this worldwide context.
Let us hope political leadership, businessmen &edrists from African countries as well as
those from the so-called developed or industridlizeuntries are going to adopt a more coherent
approach to ocean issues, not to consider therh dsssovereignty issues or bearing on
commercial immediate profitability.

Anyway, it is the wish of the writer, as for manther commentators referred to in the
course of this closing discussion, that the diffiérissues raised by our research in connection
with the prospects linked to the 2001 Treaty crgathe first JDZ in the Gulf of Guinea, will
help to yield more awareness on the relevance nigt @f JDZs but also of the sub-regional
framework of the Gulf of Guinea Commission for gettlement of maritime delimitation issues
in the Gulf of Guinea. It has been the concernhef Wwriter to suggest that the settlement of
delimitation issues should be considered togethtr thve issue of exploitation of marine natural
resources, as well as the following ocean relakedlenges: ocean environment and biodiversity
protection, delimitation of the continental beyo2d0 nautical miles, participation of African
States in the exploration of the Area and deepeskatining, research in and exploitation of
marine renewable energies, or €&questration. The CGC is cost effective, can telgpare
energy, time, and financial means, even in the oasbe North-South co-operation. Instead of

contemplating bilateral c-operation with Northerountrie$®®, riparian States of the Gulf of

%5 This is what Sao Tome and Principe achieved themks-operation with Norwayr
accordance with paragraph 19 of resolution A/RES/EBof the United Nations General Assembly,
the Government of Norway has provided assistandeaduice in the preparation of the present
submission. Both the Royal Norwegian Ministry of&gn Affairs and the Norwegian Petroleum
Directorate have been involved in the preparatise& the document “Preliminary Information
Indicative of the outer limits of the continentah@ Description of the status of preparation of
making a submission to the Commission on the Liwifithe Continental Shelf for the Democratic
Republic of Sao tome and Principe”, available anwebsite of the DOALOS.

India also secured such help in the field of dessgbed mining from the same Norway and Finland
through companies of their respective nationality.

It is our opinion that this help from Norway coudd centralized at a sub-regional institutional leve
like the GGC. For instance, GGC member States amlldctively ask Norway to help them in
gathering scientific information on the continerghélf of the whole sub-region and to collectively
summit the outer limits of their respective contita shelves before the CLCS. They could then file
a single Submission to the CLCS, instead of indiglcdbnes.

Such a kind of co-operation in the framework otib-segional organization has been going on since
the nineties between some countries, includingcafriones, and India in the Indian Ocean: members
of the Organization for Indian Ocean Marine Affats-operation (IOMAC) and India, which is not

a member of that institution have been co-operatingatter of marine science, ocean services,
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Guinea could consider co-operation with their irtdakzed partner as a block of States, a more
efficient and economical solution, though maybed pbit harder to achieve. South-South co-
operation is also possible according to that scheitteChina, India and South Korea, thanks to
for a like the Beijing Declaration and Programme @hina —Africa Co-operation in Economic

and Social Development ( Beijing Programme) throtigl China Ocean Mineral Resources
Research and Development Association (COMRA), erktbrea-Africa Forum. Anyway, due to

the dearth on human resources, expertise, infidstes, financial means, bilateral solution such
as the JDZ are notable co-operative achievementsinborder to achieve their set goals, they
should be up-graded or converted into sub-regia@mabperation schemes by pooling their

resources together.

marine technology and non-living resources. Erwgede thinks that this co-operation may be
extended to deep seabed mining in the Area; sesrtige quoted in the present work.
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Appendix 1: Two claim lines materializing a possilDZ between China and Japan in the East
China Sea
(Source: Energy Analysis Administration, “East GhBea Energy Data, Statistics and Analysis-
Oil, Gas, Electricity, Coal”, [book on-line], aceesl 23 April 2010;.available from
http://www.eia.doe.gov/emeu/cabs/East_China_Sedikul.)
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Carte 15. — Zones d’exploitation en commun
entre le Nigeria et Sao Tomé et Principe

Appendix 2

Claims from Nigeria, Equatorial Guinea and Sao Ta@me Principe and the tricky Cameroonian

position (Source: Maurice Kamga, Délimitation Mini¢ sur la Cbéte Atlantique Africaine,
Bruxelles: Bruylant, 2006, Annexes)
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Appendix 3

The Guinea-Bissau/Senegal Joint Zone establish&898

(Source: Masahiro Miyoshi, p.39)
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Appendix 4

The Japan —South Korea Joint Development Zonehledtaed in 1974
(Source: Masahiro Miyoshi, op. cit., 13.)
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Appendix 5
The Australia-Indonesia Zone of Cooperation, eghbt in 1989

(Source: Masahiro Miyoshi, op. cit., 19)
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Appendix 6 The Colombia-Jamaica Joint DevelopmeeAestablished in 1993
(Source: Masahiro Miyoshi, op. cit., 24)
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Appendix 7
The Kuwait —Saudi Arabia Neutral Zone, establisimetio65
(Source: Masahiro Miyoshi, op. cit., 8.)
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Appendix 8
The Bahrain-Saudi Arabia Joint Development Zongl#ished in 1958
(Source: Masahiro Miyoshi, op. cit., 30.)
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Appendix 9
The Sudan Saudi-Arabia Common Zone, establishé87d
(Source: Masahiro Miyoshi, op. cit., 33.)
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Appendix 10
The Joint Development Zone between France and Sgstablished in 1974.
(Source: Masahiro Miyoshi, op. cit., 31.)
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Appendix 11
The Argentina-United Kingdom Special Area, estdidisin 1995
(Source: Masahiro Miyoshi, op. cit., 27)
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Appendix 12
The Iceland-Norway Joint Development Area, establisin 1981.
(Source: Masahiro Miyoshi, op. cit., 35.)
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Appendix 13
The Libya-Tunisia Joint Exploration Zone, estalkdidhn 1988
(Source: Masahiro Miyoshi, op. cit., 36.)
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Appendix 14
Abu Musa Island

(Source: Masahiro Miyoshi, op. cit., 11.)
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Appendix 15
The Malaysia — Thailand Joint Development Area lslathysia — Vietnam Defined Area

(Source: Masahiro Miyoshi, op. cit., 15.)
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Appendix 16
The Barbados-Guyana 2003 JDZ according to a magupeal in 2005 by Barbados before an arbitral
tribunal
(Source: Map 12 of Barbados’ 9 June 2005 replyreedm arbitral tribunal;
available on the website of the Permanent Couftrbitration at:

http://mww.pca.cpa.ora/upload/files/Replv®%Man%:-11.pdf
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Appendix 17
The N/STP JDZ and Cameroonian EEZ and Extendedit@méal Shelf areas according to a map
produced in 2005 by Barbados before an arbitralitral
(Source: Map 18 of Barbados’ 9 June 2005 replyreedm arbitral tribunal;

available on the website of the Permanent Couftrbitration at:
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Appendix 18
The blue area where Cameroon claims an Extendetinéatal Shelf in the Gulf of Guinea
Source: Cameroon’s Preliminary Information Indieatof the outer Limits of its Continental Shelf,
Annex 9, available on the website of DOALOS
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Appendix 19: Map showing the relative positionghef N/STP JDZ and the area where
Cameroon claims an Extended Continental Shelf
(Source: made by the author from previous documestsg geomatics)
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