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Abstract

The codification of the concept of the archipelagiate through the United Nations Convention on
the Law of the Sea of 1982 (hereafter: LOSC) represil a significant development of the
international legal status of waters within anduse certain States which can be geographically
and legally considered as archipelagos. Once atigohas satisfied all the requirements to qualify
as an archipelagic State, as prescribed by Artiélef LOSC, then it may have the right to draw
straight archipelagic baselines. There are, howeaenumber of conditions to fulfil in the
construction of archipelagic baselines in accordamgth Article 47 of LOSC. Where such
archipelagic baselines are defined in accordandb Witicle 47 of LOSC, the maritime area
enclosed becomes archipelagic waters and is uhdesdvereignty of the coastal State. Moreover,
archipelagic States can also generate their maritiomes from their archipelagic baselines, as long
as there are no overlapping claims with neighbaguBtates. If there are, then the parties should

negotiate the boundaries in order to achieve aitadde solution.

In the context of maritime boundary delimitatiowatving archipelagic States, it can be anticipated
that such a State will argue that archipelagic lbees should be given full effect, for instance, in
the construction of an equidistance based maribmendary delimitation line. However, in many
agreed boundary cases, it is unclear whether tlsgersy of straight archipelagic baselines in
question had any real significance in determinihg final location of the maritime boundary

delimitation line.

This research identifies and critically analyses tlole of archipelagic baselines in maritime
boundaries delimitation. The first part of the @sé identifies the evolution of the concept of the
archipelagic State in international law togethethwthe associated international legal rules
concerning the application of archipelagic basslinéhe second part analyses the legal and
technical aspects of maritime boundary delimitationthe third part of the research, discussion
turns to practical consideration and, in particulaow archipelagic States have defined their
baselines and delimited their maritime boundaridgth viheir neighbours. The research also
identifies and analyses legal and technical isstase studies are provided, in order to illusteaie
highlight key complexities in maritime boundary iddtation facing archipelagic States,
particularly with reference to their archipelagiasklines. At the end of the discussion, it can be
concluded that there is still a gap between the dad the practice, especially on the technical

aspect, on how archipelagic baselines can be nsediitime boundary delimitation.
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1 Introduction

Managing the maritime domain is not an effortlesssie for all coastal States, nonetheless for
those who have more waters than land and their imsdattered and divided by the waters.
For those States, which nowadays are known aspeelgic States, managing their maritime
area is surely a must and, arguably, to some exteme important than their land. It is
undisputable that oceans are one of the sourcealadble and exploitable natural resources.
However, it is worth noting that for archipelagitateés, managing this maritime area is not
only about the possession of natural resourcest mialso about the national integration and
security issue. Therefore they needed legal insnis that internationally codify those

concerns which were very difficult to understand accept for most continental States.

Therefore, the recognition given to the concepthefarchipelagic State can be considered as
one of the innovative aspects of the United NatiGosivention on the law of the Sea of 10
December 1982 (hereafter: LOSE)For archipelagic States, which benefit from this
development, it can be considered as the end oh@ journey to promote the archipelagic
concept to the international community so thaait be finally legally accepted.

As of 28 May 2008, archipelagic status had beeimeld by 20 State$Their claims were

based on the provisions stipulated in Part IV ef LlOSC. Archipelagic status offers a number
of advantages to these States, which are not &laita other States. One of the key benefits
of archipelagic status is that archipelagic Staege the right to draw archipelagic baselines
and the waters within the baselines are categoasedrchipelagic waters’ where the coastal

State exercises sovereignty over the water colseabed, subsoil and the airspace afove.

! United NationsUnited Nations Conventions on the Law of the. $&#tered into force 16 November 1994,
available at<http://www.un.org/Depts/los/convention_agreematsvention_overview_convention.htm>.

2 Tsamenyi. Met.al, Navigation Through Archipelagos: Current State Riee in Nordquist. Myron Het.al.
(ed), Freedom of Seas, Passage Rights and the 1982 Ldheofea Conventior{Leiden, Martinus Nijhoff
Publishers, 2009) p.413.

% SeeDivision for Ocean Affairs and the Law of the S&ifice of Legal Affairs, United NationsTable of
Claims to Maritime Jurisdictiori2008)available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/table_summary_of claims.pdf>

“ It should be noted that archipelagic States e able to define closing lines and areas of itewaters
within their archipelagic waters in accordance witticle 50 of LOSC.
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Furthermore, archipelagic States have the riglitesignate the limits and boundaries of their

maritime zones from their archipelagic baseline.

However, for any coastal States, in particular ipedagic States, designating limits and
boundaries is not always as easy as it looks. EHvengh LOSC had succeeded in codifying
the principles of maritime boundary delimitatiohete is still a gap between the law and the
practice of the application of its provisions, thespecially with respect to the role of
archipelagic baselines in defining boundary linBse International Courts and Tribunals are

still silent on this particular question.

This paper will identify and analyse the legal atedhnical issues related to maritime
boundary delimitation involving archipelagic Stavath particular reference to the role played
by their archipelagic baselines. Cases of bounslavik be used to illustrate and highlight key

complexities in this context.

1.1 Background and Context

LOSC codified that seaward of archipelagic basslitiee coastal State has the right to claim
the outer limits of its territorial sea, contiguasne, the exclusive economic zone (hereafter:
EEZ) and continental shelf from archipelagic basedt It is worth noting that baselines,
including archipelagic baselines, constitute areeigsal aspect in the LOSC, since the breadth
of the zones under national jurisdiction is to beasured from baselines. The breadth of the
territorial sea, which can not exceed 12 nauticdésn(hereafter: nifi) is measured from
baselines determined in accordance with LOSKhe breadth of contiguous zone may not
extend beyond 24 nm from the baselines from which breadth of territorial sea is
measured. The same formula is used to determine the breafithe EEZ, which shall not
beyond 200 nm from the baselines from which thedite of territorial sea is measurétast

but not least, Article 76 which defines the contitad shelf also uses a distance criterion

® LOSC, Article 48

® Technically the correct abbreviation for nautigle is ‘M’; and ‘nm’ refers to nanometres. Howeyéor the
purpose of this paper, ‘nm’ is used to denote wauthiles since the same approach is used by mathyrities,
e.g. the United Nations Division for Ocean Affaansd the Law of the Sea.

"LOSC, Article 3

®LOSC, Atticle 33



besides the criterion of natural prolongation. Th&tance criterion of 200 nm is calculated
from the baselines used for measuring the teraitosea where the outer edge of the

continental margin does not extend up to that dcsta

The above provisions are unlikely to give rise tolgems where coastal States, including
archipelagic States, are defining the outer limitshese zones to their full extent. That is,
where no potential overlapping claims exist withighbouring States. However, the drawing
and role of archipelagic baselines may have a feignt impact on the delimitation of
maritime boundaries between States, especially ahemipelagic States need to delimit their
maritime boundaries with neighbouring States that@t archipelagic States.

phelf The

tary Species
{Extended
Continental Shelf)

Territorial Sea Baseline

Internal waters

Territorial
sea Sea Level

Figure 1. Zones of maritime jurisdiction
(Source: Schofield & Arsana (2009), p. 30)

In a negotiation on the delimitation of maritimeulbdaries involving an archipelagic State and
a non-archipelagic State, both parties tend torante an often long series of discussions
relating to the method of delimitation to be apgli©n the one hand, archipelagic States are
highly likely to prefer that its archipelagic basels be given full effect on the construction of

any boundary line. However, on the other hand,nihve-archipelagic State is similarly likely

®LOSC, Article 57



to favour the use of baselines advantageous tmdhbiding the use of normal rather than
archipelagic baselines by the archipelagic Stalierdatively, the non-archipelagic State may
have constructed straight baselines of its owreasdt partially with a view to ‘balancing’ or
countering the potential impact of archipelagicdbags on the delimitation line.

This paper is aimed at addressing technical aral Egpects related to the use of archipelagic
baselines in maritime boundary delimitation. Theplmable provisions of the generally
accepted international legal framework provided IBYSC° selected State practice and
relevant international jurisprudence is examinethvai view to facilitating a critical analysis
of the background, trends and use of archipelaggelnes in maritime boundary delimitation.
Pertinent examples of the application and non-apptin of archipelagic baselines in this
context are provided. Furthermore, a simulated tmai boundary delimitation case-study
designed to explore legal and geospatial aspedtastritical issue for archipelagic States is

offered.

1.2 Scope and Objectives

The scope of the present research is the develdpphanchipelagic baselines with particular
attention to the practices of archipelagic Statedalimiting their maritime boundaries. It has
to be stated clearly that this research is based bterature review rather than a desktop
study. Particular attention has been devoted tal lagpects of these issues, while at the same

time this paper addresses technical and otherewmical matters to support the discussion.

The objective of this research is to provide aressment and constructive critique as to the
role of archipelagic baseline in maritime boundaejimitation. Wherever possible, this is also
intended to provide possible practical recoursesidentified problems to be, if possible,

considered by the parties dealing with the law lid sea, especially those charged with

delimiting maritime boundaries involving archipaela&tates.

19| OSC has gained widespread international acceptat the time of writing there were 159 parties OSC,
comprising 158 States and the European Commuige United Nations,Status of the United Nations
Convention on the Law of the Sea, of the Agreenetaiting to the implementation of Part XI of ther®ention
and of the Agreement for the implementation of@bavention relating to the conservation and manag@nof
straddling fish stocks and highly migratory fisfocks New York, updated to 10 July 2008yailable at
<www.un.org/Depts/los/reference_files/status2008:pd
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1.3 Achievements

In discussing the role of archipelagic baselinesnaritime boundary delimitation, there are
two subjects that should be discussed in conjunatigh this important topic. They are the
evolution of the concept of archipelagic States aadic principles of maritime boundary
delimitation which cover not only legal issues hlgio technical ones. The extensive academic
research conducted to complete this report hashibped, succeeded in identifying, analysing
and summing up key issues in respect of all ofdlsahjects.

1.4 Overview of the Report

This report consists of five chapters, each of Whiovers a different topic. Chapter 1, the
present chapter, provides an introduction and bo@tkground to this current research.
Chapter 2 follows with an overview of the evolutiofithe concept of the archipelagic State in
international law together with the associated rimagonal legal rules concerning the
application of archipelagic baselines. After thehgpelagic baselines are defined, then the
archipelagic States should determine their maritirméts and boundaries according to the
legal and technical aspects of maritime boundahynetation which are described in Chapter
3. This Chapter will also analyse jurisprudence &tdte practice in respect of maritime

boundary delimitation.

Chapter 4 is the focus of this report as it focuseghe pattern of how archipelagic States have
delimited their maritime boundaries with their rtdagurs. The research will also identify and
analyse the legal and technical issues, includiagecstudies, in order to illustrate and
highlight key complexities in maritime boundary idatation faced by archipelagic States in
respect of their archipelagic baselines. The laapter, Chapter 5, concludes the report with a
summary of findings and recommendations. Futureluat is required to be accomplished is

also addressed in this chapter.



2 The Evolution of Archipelagic State and Archipelagc Baselines

Concept

The codification of the concept of the archipela§iate through the LOSC represented a
significant development of the international legtdtus of waters within and around certain
States which can be geographically and legally idened as archipelagos. This chapter
discusses in particular the development of the ephof archipelagic State and archipelagic
baseline from the perspective of in legal and texdinerms. In addition, a brief discussion on
State practice will be included.

2.1 Definition

The definition of an archipelagic State and arclaigie baselines are set out in Article 46 and
47 of the LOSC. These provisions resulted fromulisons and negotiations in many forums
over a long period of time. They contain not ondgdl, but also technical aspects (See
subsection 2.1.2 and 2.1.3).

2.1.1 Historical Perspective

It is worth noting, as a starting point of for dission, the historical genesis of the definition
of the term of archipelago. On 29 November 195is Jevensen, an advocate at the Supreme
Court of Norway, was asked by the Secretariat ef Wmited Nations to submit a paper on
certain legal aspects concerning the delimitatibthe territorial waters of archipelagos. He
divided archipelagos into two types, coastal arelsigos and outlying (mid-ocean)
archipelagos and also raised a question as to ahé¢tie same rules of international law
should apply to these two highly different geogiaphformations:* He explained:

Coastal archipelagosre those situated so close to a mainland that mhay

reasonably be considered part and parcel thereohirig more or less an outer
coastline from which it is natural to measure thewrgmal seas. The most typical
example of such coastal archipelagos is the Nomave§btkjaergard" stretching
out almost all along the coast of Norway formingeace — a marked outer

1 Jen Evensen, “Certain Legal Aspects concerningdedinitation of the territorial Waters of Archipejos”
UNCLOS | official Records (New York, UN, 2009) p@9
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coastline — toward the sea. Other typical exampfesuch coastal archipelagos
are offered by the coasts of Finland, Greenlarelaied, Sweden, Yugoslavia, and
certain stretches on the coasts of Alaska and @anast to mention a few of

many examples.

Outlying (mid-ocean) archipelag@se groups of islands situated out in the ocean
at such a distance from the coasts of firm landtea$e considered as an
independent whole rather than forming part of deogoastline of the mainland.
A few examples suffice in this connexion: the FasrdFiji Islands, Galapagos,
Hawaiian Islands, Indonesia, Japan, Philippinesor8on Islands, the Svalbard
archipelagd?

The definition seems had brought more complexite®very discussion to formalize the
provisions in international law that can be appledarchipelagos. One of that complexities
rose in the discussion was the fact that the lagpécts are mingled with and dependant upon

various factors of a geographical, historical, exoital and political nature.

The question of coastal archipelagos was taken agtlynin connection with the question of
coastal baselines in several academic and inter@mental forums after the turn of the
century™® The question was discussed, without conclusiveltesat the 1889, 1927 and 1928
session of thénstitut de Droit Internationalthe 1924 and 1926 meetings of the International

Law Association, and the 1930 Hague Codificatiomf€cence.

2.1.1.1 Institut de Droit International

As far as it is recorded, the problems concernivggdelimitation of the territorial waters of

coastal archipelagos was firstly discussed, asobiee agenda items, in the 1889 session of
the meeting of thénstitut de Droit InternationalHowever, no conclusion was reached during
the session. It was not until 1927, that the samestipn was seriously discussed in the
Institut The %" committee of thdnstitut proposed an article to the meeting which read as

follow:

Where a group of islands belongs to one coast&t &ted where the islands of the
periphery of the group are not further apart froathe other than the double
breadth of the marginal sea, this group shall besidered a whole and the extent

12 H
Ibid
3 UN DOALOS, Practice of Archipelagic StatéNew York, United Nations, 1992), p.iii
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of the marginal sea shall be measured from a Inagvid between the uttermost
parts of the island$

The draft was then discussed by thstitut during a conference held in Stockholm in 1928.

As a result, the final resolution of thestitut contained the following proposal:

Where archipelagos are concerned, the extent ofnihgginal sea shall be

measured from the outermost islands or islets pgeavithat the archipelago is

composed of islands and islets not further aparnfeach other than twice the
breadth of the marginal sea and also providedtt®aislands and islets nearest to
the coast of the mainland are not situated funplerthan twice the breadth of the
marginal sed®

2.1.1.2 International Law Association

The draft proposed by the"Scommittee of thelnstitut de Droit Internationalwas also
submitted to the T5conference of the International Law Associatiorichitwas held at Genoa
(Italy) in 1892 for further discussion. In 1924etinternational Law Association appointed a
“Neutrality Committee”, with Professor Alvarez ash&@rman, to consider questions
concerning territorial water§. At the Association meeting in Stockholm in 192#4g t
Committee presented a report and draft conventioliTbe Laws of Maritime Jurisdiction in
Time of Peace". The draft of the committee conthim® specific provisions concerning
archipelagos. However, Professor Alvarez submittespecial draft convention differing in
certain respects from the Committee's proposaiidrproposal, in Article 5, he recommended

provision:

As to islands situated outside or at the outertlwhia State's territorial waters, a
special zone of territorial waters shall be drawouad such islands according to
the rules contained in Article 4.

Where there are archipelagos the islands therexff Isé considered a whole, and
the extent of the territorial waters laid down intiéle 4 shall be measured from
the islands situated most distant from the cerftthearchipelago.

% |nstitut de Droit InternationaAnnuaire de L’intitut 1927, vol 33 p.81
15 |l

Ibid
16 Jen Evensersupra notel 1, p. 291



In his draft, Article 4, Professor Alvarez proposedone of marginal seas of six nautical miles
as measured from low water mafikdde also proposed a twelve-mile maximum lengthtlimi
for baselines across the mouths of bays (Articlem6)maximum was suggested regarding the
distance between the islands of an archipetigo.

2.1.1.3 The Hague Codification Conference of 1930

In the Hague Codification Conference of 1930, comek by the League of Nations, the
guestion of archipelagos was also raised. As tiseslmd the discussion, Portugal submitted a

proposal on this issue as follows:

In the case of an archipelago, the islands forrttegarchipelago shall be deemed
to be a unit and the breadth of the territorial skall be measured from the
islands most distant from the centre of the ardhgmee

Certain States rejected the idea that archipelagosld be considered as a single unit. They
were of the view that each island should havews territorial waters. The territorial waters
of two islands might overlap, when they are sitdatear to each other, but in the view of
those states this had no legal bearing whatsdéw@ther States were of the opinion that a
single belt of territorial waters could be drawmward archipelagos provided that the islands
and islets of the archipelago were not further affean “a certain maximum?”. The proposals

on the criteria of that “certain maximum” variég.

Some other States were of the opinion that archguos must be regarded as a whole where
the geographical irregularities warranted such ttneat. They advocated no particular
maximum distance, but held that the geographicabkfaf each concrete case must be taken
into account! Thereafter, the question of this matter was nkeriaup for discussion in the
plenary meeting of the Conference and the Conferelit not attempt to draft an Article for

this subject.

7 Jen Evensersupra notell p. 292

'8 |bid

19 Official Documents of Conference for the Codifioa of International Law, First Report Submitted the
Council by the Preparatory Committee for the Cadifion Conference, The Hague, March 13, 1@3@jlable at
<http://www.uniset.ca/naty/maternity/24AmJIntLSpSyplf > p. 33

2 |bid, p. 34

! bid



2.1.1.4 International Law Commission

Within the framework of the United Nations, thedmtational Law Commission (hereafter:
ILC) was responsible for the codification of intational law and for its progressive
development. When the ILC began to draft its textlee law of the sea, only brief attention

was given to the question of archipelagos.

The drafting process was also influenced by th& finportant legal development regarding
straight baselines involving coastal archipelagbs: judgment of the International Court of
Justice (Hereafter: ICJ) in the Anglo-Norwegianheises case in 195%.In rejecting the
contention of the United Kingdom, which was basadno analogy with the “general rule” of
10 nm relating to bays, whereby the length of tin@ight baseline drawn between outermost
islands off the Norwegian coast must not exceedrhQthe ICJ stated that State practice did
not justify the formulation of any such generaletfl The ICJ went on that the attempts “to
subject groups of islands or coastal archipelagosonditions analogous to the limitations
concerning bays (distance between the islands rRokeeling twice the breadth of the
territorial waters, or ten or twelve sea miles) daot got beyond the stage of proposals”.
The ICJ concluded that the method of straight l@selemployed by Norway in connecting
the outermost islands adjacent to its coast (agapg in Norwegian fisheries zone by the

1935 Decree) was not contrary to internationalaw.

Although that case only dealt with straight baseliar coastal archipelagos, some scholars
and Governments were of the view that the methatrafght baselines should be applied also
to mid ocean archipelagds.Based on that view, a Specihpportureof the ILC, J.P.A.

Francois, included in his first draft Article 10régip of islands) referring to coastal island as

well as ‘un groupe d'fles (archipel§® providing for baseline of up to 10 nm in lengthtiwi

22 Hungdah Chiu, Some Problems Concerning the Deltinit of Maritime Boundary Between the Republic of
China and the Phillipines, (Chinese Yearbook ofernétional Law and Affairs, The Chinese Society of
International Law, 1983) p.11

%3 Fisheries case (United Kingdom v. Norway), Judgnoéecember 18th, 195!:1.C.J.Reports 1951, p. 116

2 |bid, p. 131

% |bid

% |bid, p 132

2" UN DOALOS, supra notel 3 p.iii

%8 |LC, Yearbook of the International Law Commissigbinited Nations Publication sales No.59.V.4, Vbl |
1953.) p.77
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regard to such islands. During the discussion élL€C, this was revised several times, until
in Prof. Francois’ third report on the regime ok tkerritorial sea, a new provision was
proposed illustrating in an interesting way the ptawity and uncertainty involved in regard
to the rules governing archipelagds:

1. The term ' groups of islands’, in the juridisahse, shall be determined to mean
three or more islands enclosing a Portion of tleeveleen joined by straight lines
not exceeding five miles in length, except that eneh line may extend to a
maximum of ten miles.

2. The straight lines specified in the precedingageaph shall be the baselines for
measuring the territorial sea. Waters lying witthie area bounded by such lines
and the islands themselves shall be consideradasdi waters.

3. A group of islands may likewise be formed byrang of islands taken together
with a portion of the mainland coastline. The rudes forth in paragraphs 1 and 2
of this Article shall applyari passu

Because of divergent views expressed by several bmemof the Commission and time
consideration, in 1956 Francois suggested leaviegnatter to the diplomatic conference to
address. His proposal was adopted by the Commistienefore this matter was shelv&d.
Relating to this, the Commission stated:

The Commission had intended to follow up this Aeionith a provision
concerning groups of islands. Like The Hague Camfee for the Codification of
International Law of 1930, the Commission was ueabbd overcome the
difficulties involved. The problem is similarly cqoiicated by the different forms
it takes in different archipelagos. The Commisswwas also prevented from
stating an opinion, not only by disagreement onltteadth of the territorial sea,
but also by lack of technical information on théjeat"

The Commission’s final draft only contained prowiss relating to fringes of islands in the
immediate vicinity of a coastal State. These pirows, which had taken into account the
above-mentioned judgment, became the basis forclart4 of the Convention on the

Territorial Sea and the Contiguous Zone adopteleafirst United Nations Conference on the

% Third Report on the Regime of Territorial Sea by. M.P.A. Francois, Special Rapporteur, ILC Report
(A/CN.4/77)available at: <http://untreaty.un.org/documentation//french/al_civ.pdf>

%0 Hungdah Chiusupra note22, p.96

%1 Official Records of the General Assembly, NintlsSlen, Supplement No. 9 (A/3159)
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Law of the Sea (UNCLOS I) in 1958 That Article was followed closely in the draftig
Article 7 of LOSC dealing with straight baselines.

2.1.1.5 1958 United Nations Conference on the Law of the @INCLOS I)

The draft Articles on the Law of the Sea prepangdhle ILC were then submitted to the 1958
UNCLOS | held in Geneva. In that draft, there waspmovision regarding the question of
archipelagos. However, the Philippines and Yugaalaput forward proposals on the

application of straight baseline methods to ardages distant from the coast, but these
proposals were eventually withdrawn due to laclsugiport® Besides that, there was also a
debate, between the representative of the Govertnaidndonesia and the representative of
the United States on a Declaration proclaimed kg @overnment Indonesia in just two

months before UNCLOS | startéd.

The Declaration, which later became known as tlenda Declaration, proclaimed that all
waters surrounding, between and connecting thedslaonstituting the Indonesian State are
integral parts of the territory of the Indonesidat8 and therefore integral parts of the internal
or national waters which are under the exclusiveesmgnty of the Indonesian State. The
Declaration revoked the colonial three-nm terrdgbnvaters in favour of territorial model
whose outer limits circumscribed the archipelagoeréby placing under the country’s

sovereignty a predominant portion of the inlandsseghin the archipelagds.

The Declaration was not unopposed internationdlhe first and strongest rejection came
from the US which knew well that the strategic postof its extensive network of allies in

South Asia to the Southeast Pacific and the Fat #was contingent upon assured naval
mobility, including crucially unimpeded transit hitg through the Indonesian straits and inland

seas. The US position was generally supported hgrotvestern maritime powers. On 3

%2 The United Nations Convention on the Territori@aSand the Contiguous Zone, done at Geneva 29 April
1958, Entered into force on 10 September 1964. available at
<http://untreaty.un.org/ilc/texts/instruments/esplconventions/8_1 1958 territorial_sea.pdf>

%3 UN DOALOS, Archipelagic States: Legislative History of Part 6 the United Nations Convention on the
Law of the SeaNew York, United Nations, 1990), p. 2

% The Declaration of the Government of Indonesiarmionesian Territorial Waters, 13 December 1957.

% Dino Pati Djalal, Geopolitical Concepts and Maniéi Territorial Behaviour in Indonesian Foreign Byli
(Simon Fraser University, 1990) p.iii
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January, 1958, three days after Washington's protBsitain notified the Indonesian
Government that the new concept of Indonesiantoeial limit was invalid and thus not
applicable to its citizens, ships and airplatfe®ther Governments followed suit: Australia
(January 3, 1958), the Netherlands (January 7hdér@]anuary 8) and New Zealand (January
11)3" Objections raised by these Governments based #ylaage on arguments similar to
those voiced by the U%.The objection of the US was repeated during onth@fsessions of
UNCLOS | where the representative of the US stated:

The Committee should bear in mind that whatever added to an individual

State's territorial waters must inevitably be satted from the high seas, the
common property of all nations. For example, ifamls were treated as an
archipelago and a twelve-mile belt was drawn rodhe entire archipelago

according to the straight baseline system, theasacé the high seas formerly
used by ships of all countries would be unilatgraldimed as territorial waters or
possibly even internal waters. It would be a misapto describe such restrictions
on the free use of the high seas as “progressivedsures’

In response to the US representative, Mr. Subatigrepresentative of Indonesia stated that:

The traditional method of measuring the territosah from the low-water mark
was based on the assumption that the coastal Btetsessed a land territory
forming part of a continent. In the case of arclages, such a system could not be
applied without harmful effects. An archipelagorgeessentially a body of water
studded with islands rather than islands with wetend them, the delimitation of
its territorial sea had to be approached from #egdifferent angle. In the opinion
of the Indonesian Government, an archipelago shioellcegarded as a single unit,
the water between and around the islands forminigtagral whole with the land
territory. [...] the United States representative edass that the action of the
Indonesian Government amounted to unlawful appabipn because the seas
were held in common for the benefit of all mankifthe fact that the seas were
the common property of all nations did not preclilke possibility of a special
regime for archipelagos of a unique natffre.

% |bid p.64

¥ |bid

* |bid

% United Nations, United Nations Conferences on lthe of the Sea, Official Records, First Committee o
Territorial Sea and Contiguous Zone, Geneva IB&flable at
<http://untreaty.un.org/cod/diplomaticconferencastifthesea-1958/vol/english/1st_Cttee vol Ill_exppf25

“0 United Nations, United Nations Conferences on lthe of the Sea, Official Records, First Committae o
Territorial Sea and Contiguous Zone, Geneva 1B&flable at
<http://untreaty.un.org/cod/diplomaticconferencastifthesea-1958/vol/english/1st_Cttee_vol_III_expoip.43-44
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It is worth underlining that no conclusion or agremt was reached from the debate. The
Convention on the Territorial Sea and ContiguouseZavhich was adopted by the UNCLOS

l, is silent on this matter.
2.1.1.6 1960 United Nations Conference on the Law of thees @NCLOS II)

At UNCLOS II, Indonesia and the Philippifésaised the question of archipelagos again, but
the Conference ended without agreement on the nfafihereafter, there were no major
developments on the codification of the legal regiof archipelagos until the issue was
discussed in the third United Nations ConferencéhenLaw of the Se. In the early 1960s,
scholars of international law began to pay attentm the special problems of archipelagos
and in the meantime a number of former archipelegonies had became independent and

likely to make archipelagic claims to protect theiaritime interest?
2.1.1.7 Third United Nations Conference on the Law of tlea JNCLOS IlI)

The meetings of UNCLOS Il extended over nine yeénam 1973 until 1982. During that
time, support for the archipelagic concept had betirresistible* even though in the early
sessions of UNCLOS llI, there was extensive debateerning the concept of an archipelagic
State?® In 1975 the Informal Single Negotiating Text wastied and Part VII of the document,
which entitled “archipelagos”, contained two seesinthe first related to archipelagic States,
i.e., States constituted wholly by one or more ipelagos which may include other islands,

and the second to oceanic archipelagos belongimgpmtinental State¥. The later section

“1 Through Republic Act No. 3046 of 17 June 1961, Btdlippines claimed the archipelagic status by
designating its first archipelagic baselines cdmgisof straight lines joining appropriate pointistbe outermost
islands of the archipelago. Furthermore, it wae atated in that Republic Act that all the watersuad, between
and connecting the various islands of the Philippiarchipelago, irrespective of their width or disien, have
always been considered as necessary appurtenaities land territory, forming part of the inland ioternal
waters of the Philippines.

“2 UN DOALOS, supra note33 p. 2

43 UN DOALOS, Practice of Archipelagic StatéNew York, United Nations, 1992), p.iii

*Hungdah Chiusupra note22 p. 11

% J.R.V. Prescott and C.H Schofiekhe Maritime Political Boundaries of the Waorld.eiden: Martinus Nijhoff
Publisher, 2005), p.168.

4% John G. Butcher, Becoming an Archipelagic Statee Juanda declaration of 1957 and the ‘Struggl&am
International Recognition of the Archipelagic Pipie, in Robert Cribb and Michele Ford, IndonesiyBnd the
Water’'s Edge, (Singapore, Institute of Southeaga\Studies, 2009), p. 44

*"Hungdah Chiusupra note22 p. 12
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contained the proposal that continental Stateshipetagos can also apply the so-called

archipelagic principle to their archipelagos.

After discussion at the Fourth Session of UNCLOSHeId between 15 March and 7 May,
1976, the informal text was revised and distribudad May 1976. In the revised text, the title
of that Part was changed to “Archipelagic StafésThe revised text contains no article on
oceanic archipelagos of a continental Stafehis mean a continental State cannot apply the

archipelagic principle in constructing baselinesusud its oceanic archipelagos.

The culmination of the negotiations was when agesdnwas reached to adopt specific
provisions on archipelagic States, leading to tfadtidg of Part IV of LOSC. LOSC opened
for signing in December 1982 and entered into famcE994.

It is worth noting, regarding the rules relatedthe construction of archipelagic baselines
stipulated in Part IV of LOSC, that Indonesia, 860, more than a decade before UNCLOS
IIl began, had designated its archipelagic straigselines. It is highly likely that Indonesia’s
baselines were adopted as a key example in théndradfrocess of the LOSC provisions of

archipelagic baselines.

2.1.2 Legal Perspective

Part IV of the LOSC, especially the definition athipelagic States, contained in Article 46,
contains political as well as technical asp&ltticle 46 stipulates that for the purposes of

the Convention:

(a) "archipelagic State" means a State constitélly by one or more
archipelagos and may include other islands;

(b) "archipelago” means a group of islands, incigdiparts of islands,
interconnecting waters and other natural featut@stware so closely interrelated
that such islands, waters and other natural fesfioren an intrinsic geographical,

economic and political entity, or which historigalave been regarded as such.

“® |bid
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Article 46 (a) legally and politically allows anyebes whose territories “constituted wholly by
one or more archipelagos” to claim archipelagidusZt The words “including parts of
islands” contained in paragraph (b) of Article 4fpaars to have been adopted in order to take
into account the political and geographical readitiof some archipelagic StatésSome
Scholars observe that the phrase is intended tonaoodate situations such as that of
Indonesia, which shares the islands of Borneo Bitinei and Malaysia and New Guinea with

Papua New Guineg.

The phrase “interconnecting waters” is intendedrtgphasize the unifying role of waters in an
archipelagc? If an archipelagic State was unable to draw aedhigic baselines, it would not
be impossible to envisage a scenario where arebhglofseas lie between the islands making
up the archipelago — an undesirable situation fileenarchipelagic State’s perspective, notably
in respect of exercise effective control over @sitory.

It is interesting to correlate the words “intercenting waters” with the last words of the

paragraph (b) which reads: [archipelagos shouldinif an intrinsic geographical, economic

and political entity, or which historically have dseregarded as such”. With the reference of
the later words, one may argue that politicallytat&scan claim archipelagic status without
being entitled to claim archipelagic watétsFor example, while Kiribati qualifies as an

archipelagic State under that term; it however doatsseem that Kiribati would be able to

satisfy the technical aspects stipulated in theckrd7, namely the land-water ratio within the

archipelagic baselin®.

Furthermore, the definition provided by Article 4tarly prevents mainland States which

possess non-coastal archipelagos from claimingieldyic status. Such States include

9 Ibid

0 M. Tsamenyi et alSupra note 2p. 418

*|bid, pp. 418-419

2 Comment of the Indonesian delegation to the drfafhe provision of archipelagic State in the seteassion
of the third Conferenc&seeUN DOALOS, supra note33, p.57

3 J.V. Prescott and C.H Schofiekljpra note45 p 169

** SeeUN DOALOS, supra note33 p.57

%5 M. Tsamenyi et alkupra note2, p.419

*% |bid

-16 -



Ecuador (Galapagos Islantfs) Spain (the Canariedj, and China (Paracel Islandg).
However, in some cases, it may be possible to diaarght baselines around the coasts of
these non-coastal archipelagos in conformity withticke 7 of the LOSC and the
aforementioned States have availed themselvessodphtion®® The option provided by Article

7 seems to be one of the reasons why contineragsSwith archipelagos finally agreed on
the draft of Part IV. The UNCLOS III official recds and press releases do not disclose why

agreement on the draft was reached.
2.1.3 Technical Perspective

As stated above, Articles 46 and 47 should be densd as a single package for the definition
of archipelagic State status. While Article 46 panty contains legal and political aspects,

Article 47 sets out the technical requirementdfierdefinition of archipelagic baselines.

The development of the archipelagic baseline caniceine LOSC appears, to a considerable
extent, to have been inspired by the ‘prototypehgrelagic baselines claimed by Indonesia in
1960 through Indonesian Act N0.4/1960 concernindpitesian Waters. LOSC define the

archipelagic baseline in Article 47 which consistsine paragraphs. Five of the paragraphs
deal with the definition of archipelagic baselingsras 1,2,3,4 and 7) with the remaining
provisions dealing with the rights of other Sta{para 5 and 6) and publicising claims to

archipelagic baselines. Article 47 (1) stipulatestt

An archipelagic State may draw straight archipeldgiselines joining the outermost
points of the outermost islands and drying reefghef archipelago provided that
within such baselines are included the main islaardtsan area in which the ratio of

*"In the eleventh session of the third Conferentehé plenary session where delegations given aoramity

to make their Statement on the last draft of spepifovision of Archipelagic State, Ecuador delégatStated
that the waters around Galapagos Island deserpedia treatment’ since it was already describethasatural
heritage of mankind by UNESCO also was in ordepreserve its wealth for prosperitgee UN DOALOS,

supra note33, p. 111

8 The head of the Spanish delegation, Stated tlgiptiovision was ‘unfair’ during the plenary sessiof the

eleventh session of the third Conferen8ze UN DOALOS,supra note33 p.111

% pPrescott and Schofieldupra note9, p.169, and R.R. Churchill and A.V Lovighe law of the Se43“ edition,

Manchester, Manchester University Press, 1999)20. 1 should be noted that sovereignty over thea&a
Islands is also claimed by Vietnam.

% Ecuador enclosed the Galapos islands with eighigsit baselines and China also draw some stra@gelines
around Paracel Islands, though it should be ndtatisome of those baselines have been subjecbtesfs.See
J.V. Prescott and C.H Schofiekljpra note9, p.169

61 M. Tsamenyi et alsupra notel4 p 420
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the area of the water to the area of the landudiol atolls, is between 1 to 1 and 9
to 1.

Besides regulating how an archipelagic State caigdate its baselines, this first paragraph
also provides a critical objective test of the diyi of a proposed system of archipelagic
baselines through the calculation of the wateatwlIratio. The first part of the paragraph was
designed to accommodate various proposals relatireychipelagos which explain that the
primary object of an archipelagic claim is to enpass the whole of an archipelago within a
single baseline system, including all insular feasuwhich form part of that archipelatfo.

However, it is worth noting as well that separagstams of archipelagic baselines can be

applied to outlying islands of an archipelagic &tat

The second part, which is the ratio requiremengviges an objective criterion as an
expression of the perception of geographic intégmaf The precise numerical ratio was
adopted after discussions during the early sesssbidNCLOS IIl. The United Kingdom

proposed 5:1 for a sea:land ratio, which seemedddoe accepted by archipelagic Stdtes.

However, the negotiation resulted in the presemhédation.

In the context of measuring the ratio, the LOSCGrptes that “waters lying within the fringing
reefs of islands and atolls, including that partaofsteep-sided oceanic plateau which is
enclosed or nearly enclosed by a chain of limesislads and drying reefs lying on the
perimeter of the plateau” may be considered as gatand® The ratio requirement was
presumably codified to prevent coastal States wHahinated with large islands even though
they also have some other small islands, sucheagtited Kingdom, Japan Canada and New
Zealand. The ratio is also designed to excludeeStadmposed of especially dispersed groups

of islands from consideration, for example Kiritf&ti

Article 47 provides that the length of archipelagaselines shall not exceed 100 nm with the

exception of three percent of the total number hed baseline segments drawn, with an

62 H.W. Jayewardene, the Regime of Island, (Dordrddhartinus Nijhoff, 1990) p. 143
63 H
Ibid, p. 145
** Ibid
5 LOSC, Atrticle 47 (7)
% M. Tsamenyi et alupra notel4 p 419
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absolute maximum baseline segment length of 128"rm.drawing archipelagic baselines,
low tide elevations are not to be used unless Higises or similar installations which are
permanently above sea level have been built on threwhere a low-tide elevation is located
wholly or partly inside the territorial sea of theastal Staté® A particular low tide elevation

can be used, however, as long as there is intenatrecognition for this. The baseline also

shall not depart to any appreciable extent fromgireeral configuration of the archipelajo.

Figure 2. A Large island State — water:land ratio < 1:1.
(Source: Jayewardene, 1990, p. 143)

Figure 3. An Archipelago — water:land ratio between 1:1 and 4.
(Source: Jayewardene, 1990, p. 143)

7 LOSC, Article 47 (2)

% | OSC, Article 47 (4)

%9 LOSC, Article 47 (3). More interpretation andhaical discussion relating to general configuratibthe
archipelagoSeeg J.V. Prescott and C.H Schofieklipra noted pp. 172-173
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In relation to the rights of States located invi@nity of archipelagic States, LOSC stipulates
that the archipelagic baselines must not be dramguch a way as to cut off the territorial sea
of another State from the high seas or its EEZurthermore, an archipelagic State also has an
obligation to continue and respect all of its néigiring States’ rights stipulated in
agreements between them, including all other Iegite interests which the neighbouring
States have traditionally exercised in its arctagie waters which lies between two parts of,

and immediately adjacent to, latter Stéte.

The last two paragraphs of Article 47 require thehgoelagic State to publish its archipelagic
baselines by drawing its baselines on charts chier scales adequate for ascertaining their
position or, alternatively, putting the geographicaordinates of the baselines in a list which
also specifies the geodetic dat{fiThe chart and/or the list of coordinates then Ishal

deposited with the Secretary-General of the Uniitations’®

Where States qualify for constructing archipelagfraight baselines in accordance with Part
IV, such baselines would mark the division betweechipelagic waters and the territorial
sea’* With regard to determining the boundary betweehiaelagic waters and inland waters,
LOSC stipulates that “within its archipelagic watethe archipelagic State may draw closing
lines for the delimitation of internal waters, iocardance with Articles 9, 10 and 1'The
closing lines are permitted in this matter onlhatelto mouth of rivers, bays and ports. Article
7 on straight baseline is excluded. In other wostigight baselines cannot be drawn around
component islands of such an archipelago even whereoast of such islands may be deeply

O LOSC, Atrticle 47 (5)

" LOSC, Article 47 (6), This provision was presunyabét up to overcome any potential conflict betwéen
terms of LOSC and previously existing bilateralesgnents. For example, the Jakarta Treaty of 198&¢cka
Indonesia and Malaysia which provides for navigaio and over flight corridors through Indonesian
archipelagic waters for Malaysian shipping andraitcpassing between peninsula Malaysia and theajé&n
parts of Borneo, Sabah and Sarawak. The Treaty alews Malaysian fisherman to fish areas easthef t
Anambas Islands using traditional method. Furtheemthe treaty protects the submarine cables lgnkie two
parts of MalaysiaSee Tsamenyi, et alsupra notel4 p. 424; Churchil and Lowsupra notel2, p. 126; Prescott
and Schofieldsupra note9, pp 11-12. The full name of the treaty is theafy Between Malaysia and the
Republic of Indonesia Relating to the Legal ReginfieArchipelagic State and the Rights of Malaysiathie
Territorial Sea and Archipelagic Waters as wellreshe Airspace above the Territorial Sea, Archaged Waters
and the Territory of the Republic Indonesia lyirejoeen East and West Malaysia, signed 25 Febri@8% and
entered into force 25 May 1984. Full textailable at UN DOALOS,supra noteB, pp 144-155.

2LOSC, Atrticle 47 (8)

B LOSC, Atrticle 47 (9)

" H.W. Jayewardensyupra note62, p 78
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indented or cut into or where there are fringestdnds. The rationale appears to have been the
need to preserve the maximum possible area ofstitial waters as archipelagic waters in the

interests of navigatidf

Figure 4. An illustration of Archipelagic baselines
(Source: IHB, TALOS MANUAL, p. 4-7)

After designating its archipelagic baselines, thastal State can exercise its sovereignty over
the waters enclosed by those baselines, termelip@lagic waters’. The archipelagic State’s
sovereignty over archipelagic waters extends nft tinthe water column but to the airspace
above the waters, as well as the seabed and submbithe resources contained theféin.
However, in exercising its sovereignty over thehagrelagic waters, the archipelagic State
should also respect the rights of other State®lation to existing agreements on traditional
fishing rights’® existing submarine cablé$ rights to innocent passddeand the right of

archipelagic sea lanes pass&fe.

S LOSC, Article 50
" H.W. Jayewardensyupra note62, p 78
T1LOSC, Article 49
81 OSC, Article 51
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2.2 State Practice

The current provisions in Part IV LOSC, especially archipelagic status and archipelagic
baselines, arguably resulted from the practicehef\arious coastal States in defining their
archipelagos. Among the 20 States which have afrekaiimed archipelagic States status, only
Indonesia, the Philippines and the Dominican Repubid already designated what are
nowadays known as archipelagic baseline prior ® gshart of UNCLOS Ill. Indonesia
proclaimed its archipelagic status through the daddeclaration on 13 December 1957 which
was followed by the establishment of the baselthesugh Act No.4 of 1960. The Philippines
designated its baselines through Republic Act Nd630f 17 June 1961. The 1960 Indonesian
archipelagic baselines were in accordance wittstiisequently codified provisions of Article
47, while the 1961 Philippines baselines were fbe 1961 Philippines’ baseline system
appeared to be archipelagic in character. Howé@wsgs unclear whether these baselines were
intended to be archipelagic baselines or not, sineaelevant Philippines legislation referred
to straight baselines rather than archipelagidgitabaselines and also referred to internal
waters within the baselin&$.Furthermore, there was also a segment exceedeti2thexm

(approximately 140 nm) eventually laid down und&3c??

It should be noted that both States’ archipelagaseline had been revised by each
Government in accordance with Article 47 and subsatly deposited with the UN Secretary-
General. The Indonesian Government revised its 186lines by enacting Law No.6 of
1996 which become the legal basis for the enactroE@overnment Regulation N0.38 of
2002. To keep the baselines up to date with s@oent developments related to Indonesian
territory, namely the ICJ’s decision on the sovgméy over the Sipadan and Ligitan Islafids
and also the independence of East Timor, the I&trernment Regulation was also revised

" LOSC, Article 51

891 0SsC, Article 52

1L.0sC, Article 53

82 Republic Act No. 3046 of 17 June 19610n the Dééiniof Baselines of the Territorial Sea of thelippines,
available at <http://www.un.org/Depts/los/LEGISLATIONANDTREAHS/PDFFILES/PHL_1961_Act.pdf>
8 Tsamenyi M, et alsupra note2 p. 442

8 Sovereignty over Pulau Ligitan and Pulau Sipadami¢hesialMalaysia),Judgment, I. C. J. Reports 20G2,
625,available at <http://www.icj-cij.org/docket/files/102/7714.pef
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through Government Regulation No.37 of 260&donesia duly deposited information on its
archipelagic baseline on 11 March 2009 to the $agréSeneral of the United NatioASThe
current archipelagic baseline of Philippine is lobhsa Republic Act No. 9522 which was
enacted on March 10 2009. The Act was also degb®itéhe Secretary General of the UN on
1 April 2009% It is worth to noting that the new archipelagicséines of the Philippines
already comply with the provisions of LOSC on timatter.

In 1967, through Act No.186 of 13 September 1¥6he Dominican Republic designated its
baselines which enclosed an extensive body of abastters. However, these did not appear
to be archipelagic in character, indeed being nuire system of straight baseliffeThe
baselines claim was not recognized by the UnitedeSt° The 1967 baselines were then
amended by Law 66-07 of 22 May 2087The law also proclaimed the archipelagic status of
the Dominican Republi?? The 2007 baseline unfortunately is still contranyArticle 47. The
water:land ratio of the archipelagic baseline syspeoclaimed by the Dominican Republic is
1:1.03% As a result, the Government of United Kingdom #nel United States filed their
objections on 18 October 2087Arguably, it is difficult for the Dominican Republto define

a legitimate set of archipelagic baselines in Vi Article 47.

8 Further discussion on Indonesia’s archipelagieliass, See C. Schofield and I.M.A. Arsana, Clossing the
loop, Indonesia’s Revised Archipelagic Baselinet&ys (Australian Journal of Maritime and Ocean &&aVol
1 No.2, 2009) pp. 57-62

8 United Nations, Deposit by the Republic of Indaaesf a list of geographical coordinates of poiptssuant to
article 47/9of the Conventioayailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/mzn_s/mzn67.pdf>

87 United Nations, Deposit by the Republic of theliBpines of a list of geographical coordinates oinps
pursuant to article 47/9of the Conventiamailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/mzn_s/mzn69.pdf>

8  Dominican  Republic  Act No0.186 of 13  September 1967 available  at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DOM_1967_Act.pdf>

8 Tsamenyi M, et alsupra note2 p. 438

% Roach, J.A. and Smith, R.WExcessive Maritime Claim&JS Naval War College, International law Studies,
vol 66, 1994), p. 46

%1 Law 66-07 of 22 may 2007 Proclaiming archipelagiimtus of the Dominican Republic and containinglite
of geographical coordinates of points for drawihg archipelagic baselines and the outer limithefaxclusive
economic zonevailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DOM_2007_Act_frombulletin65.pd
f>

%2 bid, Article 1

% Sophia Kopela, 2007 Archipelagic Legislation of thominican Republic: an Assessment, (the Intesnati
Journal of Marine and Coastal Law 24, 2009) p. 510

* |bid, p. 502
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During the UNCLOS lll, some other States proclaintedir archipelagic baselines. Most
likely this was prompted by the negotiations on #nehipelagic provisions at UNCLOS llI
which indicated that archipelagic status was likel\be accepted. However, surprisingly, the
baselines published by Fifi, Papua New Guinea in 1977the Solomon Island in 1978,
Antigua and Barbuda on August 1982and Vanuatu on October 1982were already in
accordance with Article 47. Arguably, those threeirdries were adequately convinced that

the proposed provisions on archipelagic baselirmaddvbe adopted in LOSC.

In 1972, the Maldives enacted a maritime claim tecdangular area of water surrounding the
Maldivian archipelagd® The Maldivian Government constructed the rectatigks situated
from 2.75 to more that 55 nautical miles from tloastline to be a national baself{&This

claim was also protested by the US which stated tha

Such claims have no basis in international law.aiserting jurisdiction over areas
extending seaward from its land territory, a cdaState must measure the breadth of any
such areas from baselines drawn in accordance witrnational law. The normal
baseline is the low water line along the coast, thedimited exceptions to this rule only
allow for the use of straight baseline to connedastal features in certain
circumstance$”

The 1972 baselines were then revised by Act No3®@18n Maritime Zones of Maldives.

However, this baseline also contravened LOSC abltfiied States Government commented:

Article 47.2 of the LOS Convention provides that tangth of the baselines shall not
exceed 100 miles, except that up to 3 per centheftbtal number of baseline
segments enclosing any archipelago may exceedetigth, up to a maximum length
of 125 miles. The Maldives archipelagic straightddme system is composed of 37

% Fiji Marine Spaces Act of 15th December 19&Vailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/FJI_1978_Act.pdf>

% papua New Guinea National Seas Act 1977, Act Navdilable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/PNG_1977_Act7.pdf>
" Solomon Island Declaration of Archipelagic Watdysailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/SLB_1979 Notice.pdf>
% Antigua and Barbuda Maritime Areas Act 1982, Act I8 of 17 August 1982vailable at
<http:/Aww.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/ATG_1982_18.pdf>
% The Vanuatu maritime Zones Act No.23 of 198\ailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/VUT_1981 Act.pdf>
1% Roach, J.A. and Smith, R.\Wypra noted0 p. 74

1% |bid

192 1bid p. 77
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segments, permitting only one segment to be overrhles long. However, three
baseline segments exceed 100 miles in length (sagive15, 28-29 and 36-37).
Therefore, the Maldives does not meet this requergnof Article 47.2 of the LOS
Convention-%®

In 1977, Cape Verde declared its archipelagic Ipasets through Law No.126/77 of 19%%F.
However, the baseline configuration contravenedckxt47 since two baseline segments
exceeded 125 nm and the water enclosed by theimm®{ceeded the maximum allowable

water to land ratio of 9:1%°

After 1982, some other States designated theiriggltdygic baseline in accordance with
LOSC; they are Trinidad and Tobago in 19&6Seychelles in 2008 Jamaica in 1996
and Sao Tome and Principe in 1488The last two countries, at first glance, do nutear to
be an obvious candidate for archipelagic statusva¥er, by maximizing the role of outlying
rocks and cays for Jamaica, and designating melspbrt segments together with two long
archipelagic straight baselines for Sao Tome aitipe, the two States are able to fulfil the

requirements stipulated in Part ¥

At the time of writing, there are six States whitéive already claimed archipelagic status

through their national legislations, but have yetleésignated archipelagic baselines. They are

193 ys Department of State, Maldives Maritime claimsl 8oundaries, Limits in the Seas No. 1a8@ailable at
<http://www. State.gov/documents/organization/576d8>
1% Tsamenyi M, et akupra note2 p. 438

105 |l

Ibid
19 Archipelagic Waters and Exclusive Economic Zong A886 No. 24 of 11 November 1988vailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TTO_1986_Act.pdf> and

Archipelagic Baseline of Trinidad and Tobago Ordi988, Notice No. 206 of 31 October 198®ailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TTO_1988 Order.pdf.>  Trinidad
and Tobago deposited its archipelagic baselinedoMdy 2004, See Law of the Sea Bulletin No. 55 p.29

197 Seychelles maritime Zones Act and maritime zortication, available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIESTATEFILES/SYC.htm>

198 jamaican Maritime Areas Act of 28 November 1996lates Jamaica to be an archipelagic State. See:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/JAM_1996 Act.pdf.> Jamaica
deposited its archipelagic baseline to the SeoreBeneral of the United Nations on 15 October 1989
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/mzn_s/mznll.pdf>

199 Sa0 Tome and Principe Law No.1/98 on delimitatibrihe territorial sea and the exclusive econonoioez
available at <http://www.un.org/Depts/los/LEGISLATIONANDTREAHBS/PDFFILES/STP_1998_Law.pdf>
10 Tsamenyi M, et asupra note2 pp. 433-434
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Comoros:** Bahamas;? Kiribati,*** Marshal Island$** Tuvalu™® and Saint Vincent and the
Grenadines!® Most of their national legislations stated thas thesignation of archipelagic
baselines will be conducted “in accordance with ithies of international law”. However,
none of them have enacted national legislation sialdish archipelagic baselines. These
States may be categorised as archipelagic Statdheinrsymbolic political sense which
consequently they are only entitled to territors&las around each island constituting the

archipelago in accordance with LOSC Article 5 artd’7
2.3 Concluding Remarks

The LOSC had important implications for some Stategelation to the codification of the
archipelagic State regime that recognized the wfithe islands and surrounding waters that
comprise the archipelago. The regime itself hachlmkgcussed in many forums since the early

of 20" century until it reached its culmination whersitidopted as Part IV of LOSC.

The provisions on archipelagic State contain ndy guolitical and legal aspects but also
technical aspects. Most of the legal aspects aseritbed in Article 46, while the technical

aspects are contained in Article 47. At the timenoiting, of 20 States which have already
claimed archipelagic status, only eleven States halveady designated their archipelagic

baseline in accordance with Article 47. Three otBtates already designated their baselines

1 Comoros claimed the status through Law No- 8@5 relating to the delimitation of the mamié zones
of the Islamic Federal Republic of the Comoros of ®&lay 1982, available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/COM_1982_ Law.pdf>

112 Bahamas Claimed the status through Act No. 3798B1lrespecting the territorial sea, archipelagiteve
internal waters and the exclusive economic zawmajlable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/BHS 1993 37.pdf>

113 Kiribati claimed the status through maritime Zo(Bsclaration) Act 1983 — No. 7 of 16 May 1983./4wt to
make provision in respect of the Internal Watehs, Archipelagic waters, the territorial Sea and gkelusive
economic zone of KiribatiAvailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/KIR_1983_Act.pdf>

14 Marshall Islands claimed the status through MaFoees (Declaration) Act 1984 (An Act To make peien
in respect of the Internal Waters, the Archipeladfaters, the Territorial Sea, the Exclusive EcormoAnne and
the Contiguous Zone of the Republiayailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/MHL_1984 Act.pdf>

15 Tuvalu claimed the status through Marine zones clédation) Act, 1983, available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TUV_1983 Act.pdf>

118 saint Vincent and the Grenadines claimed the statough Maritime Areas Act, 1983 (Act No. 15 &8fMay
1983)available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/VCT_1983_Act.pdf>

7 Tsamenyi M, et asupra note2 p. 452
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but these are not inconformity with the provisiafsthe Article 47. Six archipelagic States

have not proclaimed their baselines.

Archipelagic baselines are important for the retdv@tates as a starting point to draw the
limits and boundaries of their national maritimenes as will be examined further in Chapter
3 and 4.
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3 Maritime Boundary Delimitation

Historically, maritime boundaries were already todignificant in the 20 Century!*® A key
reason for this was that States were increasinglyirsg to secure jurisdiction over off shore
natural resources; thanks to in large part advamcéschnology that made new methods of
exploiting the resources of the oceans possible pmitable!*® Accordingly, maritime
boundaries, similar to territorial or land boundariincreasingly represented a politically
sensitive subject, given their impact on the cdaState’s jurisdiction concerning fishery,

petroleum and other resources of the sea as wetir=rning the other use of the $&a.

This chapter examines the development of the regimenaritime boundary delimitation
codified through the provisions formulated at UNCEOup to UNCLOS lll. Furthermore, it
also discusses the principles and methods of thenitktion which have been developed

through jurisprudence, States practice and convesiti

3.1 The Evolution of Maritime Boundary Delimitation

It is worth noting that the start of the developmeh maritime boundary delimitation far
predates UNCLOS . However, State practice wasnisistent and no major codification
effort took place before the draft of work of ILGas/discussed at UNCLOS I. Prior UNCLOS
I, especially before World War Il, States practat®owed that the median line, generally but
not always, had been applied in the delimitatiobafindaries in the lakes, straits, gulfs, bays
and the territorial seas between States with oppasasts; while for adjacent coast, the
boundary lines were drawn using a variety of mestiéd

118 prescott and Schofieldupra note45 p.215

119 Edward Collin Jr and Martin Rogoff, The Internai Law of maritime Boundary delimitation, (Maine
Review Vol. 34:1) p.1

1205 p Jagota, , Maritime Boundary, (Dordrecht, Muai Nijhoff Publisher, 1985), p.4

121 sang-Myon Rhee, Sea Boundary delimitation Betw8tates Before World War I, (American Society of
International Law, The American Journal of Inteifoaal Law, Vol. 76, No.3 1982). p. 588
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3.1.1 The work of the International Law Commission

Before discussing the work of the ILC, it should beted that the Hague Codification
Conference, held in 1930 had not dealt with thestiae of maritime boundary delimitatidf?
Instead, the discussions took place during theerente were concentrated on the questions

relating to the territorial sea and contiguous zbne

After World War Il ended and the United Nations vessablished, there was a need to codify
the rules on the delimitation of ocean boundaridss requirement emerged in accordance
with the development of technologies in oceansasplon which led to a race among States

to secure their maritime jurisdiction, as exemetifby the Truman Proclamatioff.

When the ILC preparatory works started, the onlament on delimitation of maritime areas
beyond the territorial sea at the time was the 18dglo/Venezuelan treaty concerning the
Gulf of Paria’®® This faced the ILC with a lack of precedents ie thelimitation of the

territorial sea.

In terms of the delimitation of continental shelhish was developing during that time, the
ILC was faced by the precedents of unilateral dmtsStates triggered by the Truman
Proclamation. The Proclamation made a referen@®mtinental shelf delimitation by stating
“in cases where the continental shelf extends @ostiores of another State, or is shared with
an adjacent State, the boundary shall be determinethe United States and the State
concerned in accordance with equitable principté$”The proclamation or the US
Government did not, however, explain the meaninge@fitable principles. The term of
equitable principles was though used by Stateshéir thational legislations and unilateral

claims concerning the continental shéfflt is arguable that the equitable principle durihig

1225 p. Jagotaupra notel 20 p. 49

123 Official Documents of Conference for the Codificatof International Lawsupra notel9

124 president Truman’s Proclamation on U.S. Policyceoning natural Resources of Sea Bed and Fisheries
High Seas (Truman Proclamation), 28 September 184blable at
<http://www.ibiblio.org/pha/policy/1945/450928a.Htm The so called Truman Proclamation led to “race”
among States to make multiple claims to extendettima jurisdictions.

125 Nuno, S.M. Antunes, Towards the ConceptualisatibMaritime Delimitation; Legal and Technical Aspec
of a Political Process, (Leiden, Martinus Nijhofft#isher, 2003) p. 17

126 Truman Proclamatiorsupra notel24 para. 6

127 For example: Nicaragua, Iran, Saudi Arabia andAta States of the Persian Gulf, See: Nuno, S.Munes,
supra notel25 appendix 2
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period can be interpreted no more than “to proatenegotiation of a fair and reasonable

boundary™?® This practice and interpretation were not disrdgdry the ILC.

In its effort to codify the delimitation principldsr territorial sea and continental shelf which
are different in nature, the ILC established a cae® of experts on technical questions
relating to maritime delimitation of the territorsea. However, this committee was also asked
to construct a guideline that would be valid angdrapriate for the delimitation of continental
shelf’*® The recommendations made by the committee werepset by the commission
which led to the completion of a study by the cossimn in 1956. The draft Articles
codifying maritime boundary concerning the teridgbrsea and continental shelf read as

follows:*%°

Delimitation of the territorial sea in straits araff other opposite coasts
Article 12

1. The boundary of the territorial sea between States, the coasts of which are
opposite each other at a distance less than tlemteat the belts of territorial sea
adjacent to the two coasts, shall be fixed by agese¢ between those States.
Failing such agreement and unless another bourdwaeyis justified by special
circumstances, the boundary is the median lineyepeint of which is equidistant
from the nearest points on the baselines from wthiehbreadths of the territorial
seas of the two States are measured.

2. If the distance between the two States excemelextent of the two belts of
territorial sea, the waters lying between the tvettdshall form part of the high
seas. Nevertheless, if, as a consequence of thisitd¢ion, an area of the sea not
more than two miles in breadth should be entirglgl@sed within the territorial
sea, that area may, by agreement between the c8tstes, be deemed to be part
of the territorial sea.

3. The first sentence of the preceding paragraph bb applicable to cases where
both coasts belong to one and the same coastal. $tads a consequence of this
delimitation, an area of the sea not more than mwies in breadth should be
entirely enclosed within the territorial sea, thega may be declared by the coastal
State to form part of its territorial sea.

4. The line of demarcation shall be marked on fifieially recognized large-scale
charts.

128 Nuno, S.M. Antunessupra notel25 p. 18
129 yearbook of the ILC, 1952 vol. 1 p.185
130 yearbook of the ILC, 1956 vol 2 pp. 257-258
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Delimitation of the territorial sea at the mouthafiver
Article 13

1. If a river flows directly into the sea, the twrial sea shall be measured from a
line drawninter fauces terrarunacross the mouth of the river.

2. If the river flows into an estuary the coastswdfich belong to a single State,
Article 7 shall apply.

Delimitation of the territorial sea of two adjaceBtates
Article 14

1. The boundary of the territorial sea between tdjacent States shall be
determined by agreement between them. In the absehsuch agreement, and
unless another boundary line is justified by sdedi@umstances, the boundary is
drawn by application of the principle of equidistarfrom the nearest points on the
baseline from which the breadth of the territosi@a of each country is measured.

2. The boundary line shall be marked on the offici@cognized large-scale charts.
Article 72

1. Where the same continental shelf is adjacerheoterritories of two or more
States whose coasts are opposite to each othdptimelary of the continental shelf
appertaining to such States shall be determineagbgement between them. In the
absence of agreement, and unless another bounidarysl justified by special
circumstances, the boundary is the median linerygweint of which is equidistant
from the baselines from which the breadth of thettgial sea of each country is
measured.

2. Where the same continental shelf is adjacenheoterritories of two adjacent
States, the boundary of the continental shelf sballdetermined by agreement
between them. In the absence of agreement, andsual®ther boundary line is
justified by special circumstances, the boundasjlde determined by application
of the principle of equidistance from the baselifresn which the breadth of the
territorial sea of each of the two countries is sugad.

3.1.2 Formulation of the rules in the UNCLOS |

The draft articles were reported by the ILC to th¢ General Assembly. The ILC also called

upon the General Assembly to arrange a diplomatnderence on the international law of the

sea (UNCLOS I). The conference was convened baseal General Assembly’s resolution
N1009 (XI) of 21 February 1957.
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The draft articles prepared by the ILC became tiaetisg point of the discussions and
negotiations for UNCLOS |. Several proposals of adment to the draft articles were
submitted by the parties to the conferetiteHowever, most of the suggested changes were
rejected. The conference concluded the discussjoacbepting the draft Articles with some

minor changes.

The conference added a provision codifying contiggupone delimitation, which had not been
foreseen in the ILC draft, in a separate articielaBng to territorial sea boundary delimitation,

it combined the draft articles into a single adjdlieleted the reference to straits and enclaves,
drafted the median line negatively as a residual mnd added a reference to “historic title” in
addition to “special circumstances” for varying @gplication of median lin¥? Relating to

the delimitation of continental shelf, the confererreclaimed the ILC’s draft provisions
dealing with the States with opposite and thosé attjacent coasts.

As a result of the conference, the so-called Ge@aventions of 1958 relating to respective
maritime zones were finally adopt&tf.However, it is also worth noting that even thotigé
Convention on the Territorial Sea and ContiguouseZeeems to differentiate between the
delimitation of the territorial sea and the contite¢ shelf, and also makes reference to States
with opposite coasts and States with adjacent sotst basic principle of maritime boundary
embodied in 1958 Convention was the median lineeguidistance line unless another

boundary line was justified by special circumstaneehistoric title">*

131 Relating to provisions of continental shelf deliation, Yugoslavia proposed to delete referencesperial
circumstances. Venezuela suggested that the bouhdaween States concerned may be settled by agraem
by other means recognized in international lawn fseoposed to ignore the islands located withieaclosed sea
between States with opposite coast and to delheitcontinental shelf boundary with references t@stimes of
the coastal States. See: S.P. Jagopaia notel20. p. 55

132 SeeArticle 12 1958 Convention on Territorial Sea @whtiguous Zone and S.P. Jagstapra notel 20. p. 55
133 Convention on the Territorial Sea and ContiguoaseZ Convention on the Continental Shelf, Conventin
the High Seas, and Convention on Fishing and Cweatien of the Living Resources of the High Seasoskh
conventions were adopted in Geneva, on 29 AprB319

1345 P. Jagotaupra notel 20. p. 56
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3.1.3 Relevant Jurisprudence Pre-1982

To understand the discussions that occurred dWwMNGLOS 1l on the provisions relating to
maritime boundary delimitation which were eventyatbdified in the LOSC, it is worth
examining related jurisprudence pre UNCLOS llislhot to be doubted that case law played
a significant role in the development of provisiomsinciples and methods of maritime
boundary delimitation. With regard to this parterdn are three cases in particular that will be
discussed. These are tBeisbadarnaArbitration, theNorth SeaContinental Shelf Casesnd
the Anglo/FrenchArbitration. These three cases, arguably, playethpr part in shaping the

provisions on maritime delimitation in LOSC.

3.1.3.1 The 1909 Grisbadarna Arbitration

The 1909 Grisbadarna Arbitration was decided by Rleemanent Court of Arbitration to
resolve a dispute between Sweden and Nof#aphis case concerned a dispute regarding the
interpretation of the 1661 treaty which, in prideipdefined the maritime boundary between
the parties in the Grisbadarna region. The case Ineagonsidered as the first case on the

delimitation of the territorial sea.

The case turned on fishing rights and activitieshim Grisbadarna banks area seaward of the
terminus of the two States land boundary on thestcdwm key issue to highlight from the
decision of the arbitration Court in this case he teffective presence of Sweden in the
Grisbadarna banks area represented the main argoiiée Court to delimit boundary in that
area. The Court was of the view that from variomsumnstances, such as fishing, “it appears
SO probable as to be almost certain that the Swegplwited the banks in question much
earlier and much more effectively than the Norweyia® With regard to the survey of the sea
area which had undertaken by both parties, thet@inserved that

“Sweden took the first steps, about thirty yearfoteethe beginning of any dispute,
toward making exact, laborious and expensive s@vey the regions of

135 permanent Court of Arbitration, The GrisbadarnaeCilorway v. Sweden Award of the Tribunal (heeraft
Gribadarna casegvailable at
<http://www.pca-cpa.org/upload/files/Grisbadarna@&8rd%20English%20edited.pdf >
136 |

Ibid p. 7
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Grisbadarna, while the surveys made some years ligtéNorway did not even
reach the limits of the Swedish survéey®.

These facts led the Court to rule that “there isdoaibt that the assignment of the
Grisbadarna banks to Sweden is in absolute accoitth the most important

circumstances of fact®®

The fact that the Court relied not only to sovemeagts of Sweden on the banks, but also
considering the fishing activities in reachingjitdgment should be underlined. Arguably, the
approach taken by the Court provides a good exaofgiew provisions on historic title in the

rule for territorial sea delimitation might be imested*®

In terms of method of delimitation, the Grisbadaarhitration also provides an example of
how drawing a boundary line which is perpendicttathe general direction of the coast that
can be used® The Court emphasized the legitimacy of this methodts view by using

phrase “just and lawful determination of the bougytia***

137 |bid

138 |bid

139 Nuno, S.M. Antunessupra notel25 p. 45

140 Grisbadarna caseypra notel 35 p. 6

141 Grisbadarna caseypra notel35 p. 5 and See Nuno, S.M. Anturgspra notel25 p. 45
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Figure 5. Norway — Sweden territorial sea Boundary around Grsbadarna banks
(Adapted fromFrancalanci. G. and Scovazzi. (1.994))

3.1.3.2 The North Sea Continental Shelf Cases

The second case that played an important roleamévelopment of maritime delimitation law
is the North Sea Cas&¥. The dispute related to the delimitation of the tawental shelf
between the Federal Republic of Germany and Denmarthe one hand, and between the
Federal Republic of Germany and the Netherlandtherother. The three Parties asked the
Court to state the principles and rules of intaomatl law applicable in continental shelf

delimitation between them.

2 North Sea Continental Shelf (Federal Republic efr@any v. Denmark and Netherlands), Judgment,.l.C.J
Reports 1969, p.3

-35-



ki

1 {“ali;;llil'\ 2
.q,;;m? !

i
"

Figure 6. The North Sea Cases.
The shaded area is the German continental shedtitasthe agreement between the parties.
Lines connecting Points B, E and D were the stugtidistance lines rejected by the Court
(Source: Francalanci. G. and Scovazzi. T (1994))

The Court, through its judgment, rejected the aotd@ of Denmark and the Netherlands that
the delimitations had to be carried out in accocgawith the principle of equidistance as
stipulated in Article 6 of the 1958 Geneva Convemton the Continental Shelf, holding that
the Federal Republic was not the party of the Cotwr, therefore it was not legally bound
by the provisions of Article 6*3 The Court also ruled that the equidistance prirciyas not a

necessary consequence of the general concept vheotal shelf rights, and it was also not a

rule of customary international law. Furthermoree Court found that the boundary lines

143 |bid para 101
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would be drawn by agreement between the Partiesnasctordance with equitable principles
and it indicated certain factors to be taken irdosideration for that purpose. In particular the
Court emphasized that the continental shelf was#taral prolongation of the land territory
of the claimant State's?

The first lesson that can be highlighted from tase is that the fact that the Court minimized
the importance of the median equidistance line dick 6 of the 1958 Continental Shelf
Convention and, instead, emphasized the significalet of equitable principles. The Court
observed that the equidistance method, in contahahielf delimitation can not be regarded as

a rule of law as the Court explained as follows:

It emerges from the history of the development lué tegal regime of the
continental shelf, [...] that the essential reasoly Wie equidistance method is not
to be regarded as a rule of law is that, if it werde compulsorily applied in all
situations, this would not be consonant with caerfaasic legal notions which,
[...] have from the beginning reflected thapinio juris in the matter of
delimitation; those principles being that delimat must be the object of
agreement between the States concerned, and tiaagteement must be arrived
at in accordance with equitable principles. On anftation of very general
precepts of justice and good faith, actual rulesawf are here involved which
govern the delimitation of adjacent continentallgég-that is to say, rules binding
upon States for all delimitations; in short, itngt a question of applying equity
simply as a matter of abstract justice, but of gipgl a rule of law which itself
requires the application of equitable principles, accordance with the ideas
which have always underlain the development of kbgal regime of the
continental shelf in this fiellf®

The judgment in this case indisputably brought gomdevelopment in maritime delimitation,
especially on the question of equitable principldswever, unfortunately, the Court never
explained why the principle is considered as ongeuferal principles of and applicable law in
maritime delimitation. Nuno Antunos states thatsimewhat remain of a “mystery*
However, it can be observed that by any stand#nds;ase method is a remarkable exercise in

law-making**’

14 |bid

145 |bid para 85

%6 Nuno, S.M. Antunessupra notel25 p. 56
" Ibid
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3.1.3.3 The Anglo-French Continental Shelf Arbitration

The United Kingdom and France disagreed on themiteliion of the continental shelf
between the two States and so submitted the issaespecial Court of Arbitratiol® The
Tribunal was asked to decide the boundaries ofimemntal shelf between the parties in the
English Channel and in the Atlantic Ocean. The &thiKingdom had contended that the
equidistance principles should be applied, considethat both parties were parties to the
1958 Continental Shelf Convention. While Franceuadythat the delimitation should be
carried out by reference to customary law, as dtayethe ICJ in the 1969 North Sea Cases.

The Tribunal decided to apply two different methobisthe Atlantic region, the method of
reduced effect to islands was applied to the Sddlgs (UK), which are given a half-effect
with respect to the equidistance Iif{& For the English Channel section, the Tribunal ik
mainland to mainland equidistance line to drawptimary boundary between the parttey.

However, the Channel Islanda were only attributdé@ am enclavé>*

One of the differences between this Arbitrationecasd the North Sea Cases is the mandate
given to the Court/Tribunal. In the North Sea Casles Court was only asked to determine
relevant methods and principles that should beieghph delimiting continental shelf among
the parties; while in this case, the Tribunal waked to draw the boundary line. However,
even though the mandates were different, this camssome extent, successfully clarified
certain issues arising from the North Sea Casese¥ample, while in the North Sea Cases,
the Court emphasized the natural prolongation inmitation of the continental shelf, in this
arbitration, the Tribunal drew attention to thetfdwat natural prolongation was not a suitable
criterion for delimitation where the territories ¢fvo or more States abut on a single

continuous are of continental shelf that problefndatimitation arise.

198 The 1977 Arbitration between the United Kingdond &rance on the Delimitation of the Continental IShe
available atinternational Law Reports, Vol 54. pp.6-213

149 bid. para 251

%0 pid. Para 103

%1 bid. para 199-202
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Figure 7. The Anglo-French Continental Shelf boundary
(SourceFrancalanci. G. and Scovazzi(1994))

Furthermore, the Tribunal through this case alsocessfully bridged the gap, more
specifically the gap between equitable principled the equidistance line principle, emerged
from the North Sea Cases by bringing together Siiaetice, customary law and conventional
law.**? State practice was combined with the equidistdimeemethod by the Tribunal when
delimiting the area around the Channel Islands. @iteaving solution was considered on the
basis of precedents of semi enclaving solutionsdoim State practice, concerning situations
where small islands lay close to the median lihes Worth noting that in the North Sea Cases,
State practice was devalued in order to completeréfection of equidistance in maritime
delimitation. Ultimately, the Tribunal was of théew that equitable delimitations should, as

appeared in State practice, rely on solutions gitednon the appropriate adjustment to the

strict equidistance line, instead of totally rejegtit.*>®

52 Nuno, S.M. Antunessupra notel25 p. 73
153 The Anglo-French Continental Shelf ArbitratiGupra notel48 para 245-251
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3.1.4 Maritime Boundary Delimitation in the UNCLOS Ill an d the LOSC

The effort to codify provisions on maritime deliaiion was made once again by the
international community in the course of UNCLOS. IBtate practice, customary law,
jurisprudence and conventional law, which most badn briefly discussed above, were all
highlighted to some extent during the long disaussiof the conference. UNCLOS IIl was

the culmination of the codification effort whichdléo the establishment of LOSC.

In the context of territorial sea delimitation been opposite States, the normal practice had
been to agree upon the median line or the equididtae from the nearest points of the
opposing States’ shores, as the boundary. Howéwepractice of delimiting territorial sea
between adjacent States has been varying sinceagdogal configurations have a significant
impact on the boundary line. In both cases, it @& mmpossible that other special
circumstances, such as historic title, will alsp@uoted on the agreed boundary line.

State practice and jurisprudence on this mattgyadly, had made the codification effort for
territorial sea delimitation a lot easier than ofation of the continental shelf and exclusive
economic zone. This led to a consistency on tregeélprovisions in the related conventions.
Article 12 of the 1958 Territorial Sea ConventiardaArticle 15 of LOSC which deal with the

matter are in substance identical. Article 15 LOS&ds:

Where the coasts of two States are opposite ocaljao each other, neither of the
two States is entitled, failing agreement betwdwm to the contrary, to extend its
territorial sea beyond the median line every pointvhich is equidistant from the
nearest points on the baselines from which thedbneaf the territorial seas of each
of the two States is measured. The above provdo@s not apply, however, where
it is necessary by reason of historic title or otbgecial circumstances to delimit
the territorial seas of the two States in a wayohlis at variance therewitfi?

With regard to provisions on continental shelf aBHZ delimitation, the parties of the
conference ultimately took the position that thestcles’ principles should be the same.
However, they were subject to lengthy debate dutimg conference. The parties of the
conference generally were divided into two groufpise first group favoured a delimitation
standard relying on “equitable principles” and sezond favoured “median or equidistance

154 0SC Article 15

- 40 -



line. Some of those members of the first group welgeria, Argentina, China, Ireland,
Kenya, Libya, Mali, Nicaragua, Poland, Romania, &g, Somalia, Surinam, Syria, Turkey
and Venezuel&® They submitted a suggestion supporting the edeitatinciples standard as

follows:

1. The delimitation of the exclusive economic zéokecontinental shelf) between
adjacent or/and opposite States shall be effegteajteement, in accordance with
equitable principles taking into account all reletvaircumstances and employing
any methods, where appropriate, to lead to an &ugjeisolution.

2. If no agreement can be reached within a reasemriod of time, the States
concerned shall resort to the procedures of setti¢rof disputes provided for in
part XV of this convention or such other procedusgseed upon in accordance
with Article 83 of the charter of the United Natsgarganization.

3. Pending agreement of settlement, the Statescooed shall make provisional
arrangements, taking into account the provisiorgaofgraph 1.

4. Where there is an agreement in force betweelsthies concerned, questions
relating to the delimitation for the exclusive eoomc zone (or continental shelf)
shall be determined in accordance with the promisiof that agreemeft®

This group believe that the equitable principleandard represents the international law
governing delimitation. This position was basedtloa decision of the ICJ in the North Sea
Continental Shelf Cases and the decision of thertCaluArbitration in the Anglo-French
continental Shelf Arbitratio>’ They also further argued that those two casefi®ome hand
minimized the importance of the median-equidistalioe of Article 6 of 1958 Continental
Shelf Convention, but on the other hand emphadizectquitable principles standard as the

customary international law on delimitatibiy.

Among the second group, which supported the apgpiteof the equidistance principles,
were the Bahamas, Costa Rica, Cyprus, Yemen, Dénr&diniopia, Greece, lItaly, Japan,
Kuwait, Malaysia, Portugal, Korea, USSR and UK. Teégation of the Bahamas which was
supported by other States submitted a proposalhwike&ad as follows:

1% Hungdah Chiu, Some Problems concerning the Apjdicaf the Maritime Boundary Delimitation Provisi®
of the 1982 United Nations Convention on the Lawhef Sea Between Adjacent or opposite States (lsliadyl
Journal of International Law and Trade, Vol 9, 19855
1% |nformal Suggestions on Articles 74 and 83 U.N.QMG.7/10 (1978)
157 A.0. Adede, Towards the Formulation of the ruledefimitation of Sea Boundaries Between States with
égjacent or opposite Coasts, (Virginia Journalrgétnational Law, Vol.19 No.2, 1979) p 215

Ibid
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1. The delimitation of the exclusive economic zané continental shelf between
adjacent or opposite States shall be effected bgeagent employing, as a general
principle, the median or equidistance line, takimgo account any special
circumstances where this is justified.

2. If no agreement can be reached, within a pesiod...] from the time when

one of the interested parties asks for the opeofngegotiations on delimitation,
the States concerned shall resort to the procedu@aded for in part [...]

(settlement of disputes) or any other third pantgcpdure entailing a binding
decision which is applicable to them.

3. Pending agreement or settlement in conformith yeiaragraphs 1 and 2, the
parties in the dispute shall refrain from exera@sjarisdiction beyond the median
or equidistance line unless they agree on alteratiterim measures of mutual
restraint->°

Those States insisted that the median equidistarestandard is the principle of international
law governing delimitation cases, relying on Amicb of the 1958 Continental Shelf
Convention:?° They also suggested that the drafting history micke 6 supported the median

equidistance line standard being regarded as aaende, the application of which is limited

by the existence of special circumstances. They alided that equitable principles were
vague and subjectiv8?

The lengthy discussions and negotiations on thistemaeached a deadlock. In order to
overcome the impasse, the President of UNCLOS HITMmmy T. K. Koh from Singapore

submitted a compromise proposal at the ResumedhTBession in August 1981 - the
penultimate session of the conference. This prdpess eventually accepted by the
conference and became Articles 74 and 83 of LOS@GclA 74 (Article 83 uses the same

language as Article 74 to codify the continentadlsbelimitation) stipulates:

The delimitation of the exclusive economic zonengetn States with opposite or
adjacent coasts shall be effected by agreemerteohdsis of international law, as
referred to in Article 38 of the Statute of theemational Court of Justice, in
order to achieve an equitable solution.

139 Bahamas informal suggestion on Article 74 and&8l. Doc NG. 7/2 (1978)
180 A 0. Adedesupra notel57p. 214
'*! Ibid
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3.2 Principles and Methods of Delimitation

The establishment of maritime zones such as th#oial sea, the EEZ and the continental
shelf, as reflected in the LOSC, may create overgpclaims requiring maritime boundary
delimitation. Between opposite States, boundargslishould be delineated if the breadth of
the maritime area between opposing coasts ishess24 nm for a territorial sea boundary and
400 nm for an EEZ boundary. Delimitation is alsquieed for continental shelf if the breadth
of a maritime area is less than 400 nm; or an afeantinental shelf beyond 200 nm, which
requires a recommendation from the Commission @n Liimits of the Continental Shelf
(CLCS)? is claimed by more than one coastal State. Betwashacent States, maritime
boundaries are usually delineated, besides usme@dhidistance method, as a continuation of

line of land boundary, if it is not resulting tceguitable distribution of maritime space.

There is in theory no limit to the methods that nteeyemployed to determine a maritime
boundary providing only that either the partieseagto it and there are no impacts for other
States or it is deemed by a Court or Tribunal toehaitable'®® As already been discussed,
LOSC basically only stipulates that in the cas¢hef EEZ and Continental shelf delimitation,
States are required to negotiate the boundaryoliméhe basis of international law in order to
achieve an equitable solution. In the case of ¢énetdrial sea, and failing agreement, neither
party may extend beyond the equidistant line untassecessary by reason of historic title or
other special circumstances to delimit differenfiypart from debates that LOSC provides
unclear guidance to delineate a boundary lineetlaee some methods and principles, which
have been developed through State practice orlaasavhich can be used to fill in the gap

between the LOSC and the practical needs.

182 CLCS is established in accordance with Articlef Zpnnex Il to the LOSC to facilitate the implemetiom of
Article 76 of the LOSC, patrticularly those relatedthe definition of the outer limits of the cordimal shelf
beyond 200 nm measured from coastal States' baselin

183 Beazley, technical aspect of maritime boundarinttdtion (IBRU, Maritime Briefing Vol 1 No.2, 1994.6
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Figure 8. Schematic map of maritime zones, limits and boundaes
(Source: Prescott and Schofield, (2005), p. 548)

3.2.1 Equidistance Method

The equidistance line can be defined as “everytpainvhich is equidistant from the nearest
basepoints on the territorial sea baselines” of Steges concerned is a geometrically exact
expression of the midline concept and is besttitated graphically®® The definition is
adopted, in character, in the 1958 ConventionderTerritorial Sea and Contiguous Zone and
the LOSC!® The mechanism to construct the strict equidistdimee between opposite and

adjacent coasts is illustrated in figure 9 belowe Tmidpoints on the equidistance line are

184y, Presscott and C. Schofiekljpra note45 p.224
185 Article 12 of the 1958 Convention on the TerrigbrSea and Contiguous Zone; Article 6 of the 1958
Convention on the Continental Shelf; and Articlel13SC.
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resulted from using the nearest salient basepahtspposite or adjacent coast as control
points. The number of the basepoints that will beduis depending on the interplay of the
relevant segment of baseline of both States anfigtwation of the coast. Each of the mid

points is controlled by a minimum of two oppositsbepoints, however most are controlled by

three opposite basepoints (three points system).

Figure 9. The Equidistance line
(Source: TALOS MANUAL, (2006), p. 6-5)

It is interesting to observe the development of égeidistance line method in the law of
maritime delimitation. This has proved the mostylap method of maritime delimitation. It
can be seen in almost all discussions held by ltkewhich culminated in the adoption of
1958 Conventions. However, the ICJ, firstly, throutg North Sea Cases had diminished the

- 45 -



privileged status of this method. This ICJ’s judgintnen followed consistently, not only by
the ICJ itself, but also by arbitral Tribunals. Téguidistance method was considered as a
method which in some cases may lead to inequitafideunreasonable results. In many cases,
it was declared that equidistance was not a bindifgof law, but simply one method among
others and it was not regarded as part of custoiméeynational law which plays the major

role in delimitation process.

The rejection with the law’s point of view on thepdication of equidistance method
culminated in the adoption of the LOSC. Article g# delimitation of EEZ and Article 83 on
delimitation of continental shelf do not mentiore taquidistance method as a preference in
maritime delimitation; instead those Articles omhention that the boundary line should be
affected by agreement in order to achieve equitadkition. In contrast, in the 1958
Conventions, the median line (equidistance methedlild be applied in the absence of
agreement. However, it is worth noting that the aeat of references to the equidistance
method/special circumstances as the approaches @pplied in the absence of agreement
appears to deprive Article 74 and Article 83 of tH@SC of a great deal of their normative
content, but that this is balanced by the develogméinternational customary law through
States practice and the jurisprudence of ICJ aribufal*®® It is due to the fact that
equidistant principles have maintained its strorggsition in maritime boundary delimitation
law, especially in territorial sea and opposite steadelimitation®’ Of the 157 maritime
boundary agreements concluded by the year 20000fi#dem (79%) were based on some

form of equidistance, whether strict, simplifiedroodified for at least part of their lengfff.

3.2.2 Method Derived From the Equidistance Principle

One of the advantages of equidistance lines isfabethat they can be constructed in an
unambiguous manner according to mathematical piesi® This leads to, in the absence of
outstanding geographical features, the establishmierquitable division of maritime area.

However, if the outstanding geographical featuresexist, equidistance lines, if used by the

123 V. Presscott and C. Schofieklpra note45 p.237
Ibid

188 |bid p.239

189 1bid p.236
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parties or a Court or Tribunal, will highly likehlyeed to be simplified or modified. Simplifying
the equidistance line usually will not be so mudfeaing the division of the relevant
maritime area. In contrast, modifying the mediare lwill lead to an unequal distribution of
area for the parties. The latter method can beeseli by giving partial effect to certain
natural features, comparing the relevant coastajthes, observing the general direction of the

coastline and applying the equi-ratio method.

3.2.2.1 Simplified Equidistance Line

Simplifying the equidistance lines is usually reqdi if the relevant area of delimitation is
quite large, thus involving many basepoints andiltiegy in many turning points on the
boundary line. If this occurs, some turning poicés be erased, leaving a more simple line
which can result in easier maritime management caltime boundary. Nevertheless,
simplifying the median line can be fairly trickynse erasing some turning points can lead to
the need to compensate through areas exchangesgathenparties. An example of a
simplified equidistance line is the boundary linetvieen Mexico and United States on the
Pacific Coast. In this segment, both parties agteedecrease the turning points from 16 to

170

four.”"" (See Figure 10 below)

3.2.2.2 Coastal Length Comparison

This method of delimitation can be done in segmeititsre one of the parties’ coastal lengths,
in the relevant area of delimitation, is longerstorter than the other. The ratio which is
resulted from measuring the parties’ costal length be used to determine the ratio of

maritime space division. The party with longer ¢abkength will get a larger maritime space

as the equidistance line is pushed toward to thergparty’s coast. Modern Geographical
Information Systems (hereafter: GIS) can autombyicalculate the ratio of the coastal length
and automatically shifted the median line basedhenratio. This method is quite rarely used

in practice.

79 3.1 Charney and L.M. Alexander (edb)ternational maritime Boundarie$Volume 1, Netherland, Martinus
Nijhof, 1993) p. 434
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It is worth noting that this method was recentlgdiby the Court, in thBlack Sea Cas¥? to
verify the preliminary boundary line which was ritéed from the application of two stages
approach. The verification was conducted to avasigaificant disproportionality in maritime
space division. In other words, this method is use@ check on the line, not to construct the

line. (See subsection 3.2.4)

Figure 10. US-Mexico Boundary Line in the Pacific Segment
The strict equidistance line was simplified by gasties
(Source: Prescott and Schofield, (2005), p. 579)

1 International Court of Justic&lase Concerning Maritime Delimitation in the BlaSlea (Romania v.
Ukraine) Judgment 3 February 2009 (hereafter: Black Seae)CaAvailable at <http://www.icj-
cij.org/docket/files/132/14987 .pdf>
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3.2.2.3 Partial Effect

This method can be applied by giving a certain ctff® any natural features that are
considered to be prominent enough to affect thedegjance line. In theory, the effect to be
given may be any desired ratio; however, in prachialf effect is often applied. An example
of this method is provided by the boundary linefstudre the Isles of Scilly in the Anglo-

French Continental Shelf Arbitration which resultedm giving the Isles a half effect (see
Figure 7)}"> Another example of the application of the pariiéct is the case between Malta
and Libya. To designate the final boundary ling, $krict equidistance line was shifted 18’ of
latitude northwards$’® In this case, the Maltese islands were only giveme than half effect

(around ¥4)."

3.2.2.4 General Direction of the Coastline

The general direction of the coast may be deterthore a limited length of coastline either
side of the land terminus, or it may be determionadhe basis of the whole of the coasts of
both States, or even on the general direction séaion of the whole land mass embracing
several State¥> The final boundary line can be produced by shifthe equidistance line
perpendicular to the general direction of the co@ikis method was used by the Court of
arbitration to draw the boundary line between Nonead Swedert’® (see Figure: 5) and

between Guinea and Guinea Bissau (see Figure 11).

172 3. Charney and L.M. Alexander, International nimet Boundaries, (Dordrecht, Martinus Nijhoff Pubbs,
Vol Il, 1993) p. 1744

173 The Continental Shelf (Libyan Arab Jamahiriya/M@/tludgement, |.C.J. Reports 1985, p.13, para 73
174 3. Charney and L.M. Alexandesypra notel72 p. 1649-1660

5 |nternational Hydrographic Burea, Manual on Technical Aspects of the United NatiBosvention on the
Law of the Sea - 1982 Special Publication No.51, "4 Edition, March 2006 available at
<http://www.gmat.unsw.edu.au/ablos/TALOS_ed4.pdhapter 6-10

176 Grisbadarna caseypra notel 35
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Figure 11. 1985 Guinea/Guinea-Bissau arbitration
(source: Nuno, S.M. Antunes, 2003, p. 449)

3.2.2.5 The Equi-ratio Method

This method considers the equidistance line asr#étie of 1:1 of the distance between
basepoints or baselines of the opposite/adjaceadtsee Figure 12). The parties can agree
any ratio of distance may be chosen to draw thentbary line. At the time of writing, this

method has not been identified to have been usadyirtase law or State practice.
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Figure 12. The Equi-ratio Method.
The equidistance line is considered as the rafio 1:
(Adapted from IHB, TALOS Manual, (2006) p.6-5)

3.2.3 Other Methods

3.2.3.1 Enclaving and semi-enclaving

This method usually applied to certain islands Wwhace located near the middle of the area to
be delimited or on the wrong side of the equidistaliine between the coasts or nearer to the
coast of the opposite State. In such cases, islams be given no more than a 12 nm
territorial sea partially or full enclave. An exieglt example of the application of this method
is the boundary line drawn by the Court of Arbitatin the Anglo-French Continental Shelf
Arbitration. The Court considered the Channel Idtato be not only on the wrong side of the
mid-channel median line, but also wholly detacheeoggaphically from the United
KingdonT’’ and due to this fact, the Court generated a 12arorfrom their baseline to the
north and west (See Figure: 7). It is worth notingt the Tribunal was only given a mandate
to draw the continental shelf boundary. Since théf,.and France have signed a territorial sea

agreement to complete the boundary.

"7 The Anglo-French Continental Shelf Arbitrati@upra notel48, p. 183 and 199
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3.2.3.2 Thalweg Concept

The TALOS Manual defines the thalweg as the linenakimum depth along a river channel
or lake but the concept may also be consideredjncaastal channél® The boundary line
which is produced by this method will follow theattveg. This method can be used in
segments where the parties do not wish an imponavigation route to be controlled by one
of the parties and leave the other party with ndiroited accessed to the route. It is worth
noting that if this method is applied, a speciahgmetry survey should be conducted even
though sometimes the parties can just rely ondtest chart available.

At the time of writing, there has been no case tavstate practice which this method was

used to draw a maritime boundatry.
3.2.3.3 Prolongation of Land Boundaries

This method would seem to only be applicable in dbsence of significant geographical
features and the fact that the land boundary psrausraight line. If those two requirements
exist, the parties may agree to construct the mmiboundary by just continuing, in the same
direction of the land boundary. It is however ualik that such a prolongation will be

satisfactory as a complete maritime bound&ty.

3.2.3.4 Arbitrary Line

Arbitrary lines may be drawn using any method, teesithe methods discussed above, as long
as they are accepted by the parties or prescripedebCourt. The lines can be generated for
various reasons, for example historical or politisample geodesics or loxodromes such as a

parallel of latitude, a meridian, parallel linesrfong a corridor, oil concessions and so on. It

178 |nternational Hydrographic Bureasypra notel 75 chapter 6-11

79t is worth noting that several land boundariesigiished using the thalweg of a river may extarid & small
part of the territorial sea at the end sectionhef houndary. This is generally caused by the featt the parties
agreed to stop the land boundary somewhere betthedow water line of the coasts of the parties. &@ample,

see 1975 land boundary agreement between Iranragddspecially the section of the boundary thbovics the

Shatt al Arab between the high- and low-water lines

180 |bid chapter 6-12
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should be underlined that, even though the ternitrarp line is used, however, they will

always be supported by a sound ratiort&le.

Several boundary lines can be considered as ambitrees. For example, in the St. Pierre et
Miquelon case between Canada and Fraffcéne special Court of Arbitration, constructed a
pair of parallel straight lines which form a 10.8 rcorridors, from the 12 nm territorial sea
which run due south to the 200 nm liffit. The Court primarily considered coastal geography,
especially the frontal projection of the coastlimed also proportionality consideratiofis.
(See figure: 13)

Gulf of
/if St. Lawrence

N (CANADA)

_ Sahle
=" Island

0 kilometlres 100
L !
et

Figure 13. The Canada-France (St. Pierre et Miquelon) delimitdon
(Source: Prescott and Schofield, (2005), p. 587)

81 |bid
182 Court of Arbitration for the Delimitation of Maiihe Areas between Canada and France, Case Corgéngin
Delimitation of Maritime Areas between Canada ame French Republic, 1992vailable atJ.l. Charney and
Alexandersupra notel70, pp. 399-401
i:i\].l. Charney and Alexandeypra notel70, p. 399

Ibid

-B3 -



From State practice, an example of an arbitrarg type of boundary is that agreed to by
Ireland and the United KingdoMi® To some extent, both States can be considere@we h

applied a series of parallel of longitude and mandf longitude to draw the line. This can be
considered as representing a pragmatic solutioagpect of natural resources exploitation in

the relevant are¥® (See figure: 12)

Figure 14. The UK — Ireland Delimitation
(Source: Charney and Alexander, (1993), p.1772)

18 Agreement Between the Republic of Ireland andUhéed Kingdom of Great Britain and Northern Irafan
Concerning the delimitation of the Continental $haltween the Two Countries, entered into forceladuary

1990,available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/GBR-IRL1988CS.PDF>

18 3. Charney and L.M. Alexandeypra noté72 p. 1770
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3.2.4 The Three Stages Approach

From the discussions above, it is worth underlinthgt there are numerous methods of
maritime delimitation which can be used by the ipartas long as they agree. Furthermore,
even though the equidistance method is not obligatodelimitation, however it is still the
most popular method in State practice. In the prestof the Court, even though it is not used
to draw the final boundary, the equidistance metisagsually applied as the starting point to
draw an equitable line. This use to be termedwlestage approach which was applied by the
Court in several cases, for example: Denmark-Norease concerning delimitation between
Greenland and Jan Mayen Island of 1993 and QataraBa of 2001. In the two stage
approach, the Court first draws a provisional eptaaht line. This is then followed by the
consideration of whether any circumstances existhvbhould lead to an adjustment of that
line in order to achieve an equitable restft.

Nonetheless, the Court recently has moved one fem®gard in order to achieve a clearer
approach to maritime delimitation. In the latestl I€ase, th@lack Sea Cas¥® the Court
decided to adopt a three-stage process as a nelogeent from the two stage approach. The
first two stages of this new approach are simitamf the previous approach. However, after
considering factors that might lead to an adjustm@nthe equidistance line in order to
achieve and equitable result, the Court decideapfy a third stage in which if checked any
adjustment to that line to ascertain whether apguitable disproportion in the maritime areas
versus relevant coastal lengths had resdfttdrhis new approach underlines that the
delimitation of maritime boundaries is still devegilog over time and is becoming increasingly

clear

3.3 The Technical Aspects of Maritime Boundary Delimitdion

The principles and methods of maritime delimitaticennot be separated from technical
issues. In short, a maritime boundary line wilitlsedivision of maritime space between at

least two coastal States. This maritime space sslately related with States’ jurisdiction, or

187 Maritime Delimitation and Territorial Questionstiveen Qatar and Bahrain, Merits, Judgment, |.&eports
2001, p. 40, para 176

18 Black Sea Cassupra notel 71

189 bid, para 123 - 216
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even sovereignty, which is a sensitive matter termational law and international relations.
Therefore, the boundary line must precisely repretiee intention of the parties’ during the

negotiation or of the Court in terms of the pre@ssition of the turning points, the nature of
the lines joining those points, the angle or dimttof the segments, and so forth. In this
context, it is always useful to have experts inggaphy, geodesy, and hydrography involved
in every maritime boundary negotiation. Their exiger not only will be useful during the

determination of the boundary line, but also indh&fting of the text of the agreement and the
implementation of the agreement in the field. Sokeg technical issues are highlighted

below; namely nautical charts, geodetic datum &aechature of straight lines.

3.3.1 Nautical Charts

In maritime boundary delimitation, the existencenalutical charts is inevitable, since it is
going to be the place where the parties or the Cawaw the boundary line based on the
agreed method of delimitation. The chart can alsove useful to show some important
elements in delimitations, such as the base paindsthe baselines, the configuration of the
coasts, all natural features in the relevant areh s on. Charts are not only useful in the
process of the delimitation, but they also havéengportant role afterwards, i.e. the charts will
be the annexes of the agreement, be a refereragyitechnical discussions later in the actual
application of the agreed boundary and be alsouusefterms of publishing the boundary

agreement.

With regard to the significant role of the charhoosing a suitable chart for maritime
delimitation is not an easy task. It is undispuwathlat the chart is going to be used, should be
firstly agreed upon the parties. Usually, the chavill be used are those produced by non-

parties of the delimitation.
3.3.1.1 Chart Scale

The scale of a chart is an expression of the cglaliip between the distance measured on the
earth’s surface and the length that represents ihe chart. For example, a scale of 1:500,000
indicates that a length of 1 cm on the chart reprssa distance of 500,000 cms (or 5,000

metres) on the surface of the earth. With regarch&oitime delimitation, it is important, if
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possible to use a chart with a certain scale tlat cover the entire relevant area of
delimitation. Furthermore, it is recommended to lesge-scale charts, since the degree of
accuracy of the boundary line on a small-scaletamay be small as well. Besides that, the
larger scales allow greater detail and are usuapt more up-to-date with small changes as

compared to those of smaller scales.

A study of the United Nations demonstrates thainé depicted on a chart of scale 1: 500,000
by a line 0.3 mm thick will represent a line on #&a's surface nearly 1/10 of an international
nautical mile (185 metres) in widtfl’ This indicates the importance of an appropriagesin
maritime delimitation. It is suggested that thegamf charts for EEZ and continental shelf
delimitation may lie between 1:100,000 and 1:1.000;°* While the scale for territorial sea
delimitation is suggested to be between 1:50,000160,000°? However, in the delimitation
of a very long segment the parties may wish to shwventire boundary line in one single

chart and thus it is always possible to use a nmeaiusmall-scale chart.
3.3.1.2 Chart Projection

Chart projection has been used to minimize or itmiehte distortion of distance, angles and
shape in an effort to put the surface of the easthich is a non-planar two dimensional
surface, into a chart or map. This is importanmiaritime delimitation since it correlates with
the actual shape and position of the boundary tinethe earth surface, noting that the
boundary line will always be drawn on a chart. |pr@priate projection can cause an
“unwanted shifting” of the boundary line on thetbar surface from where it was located on
the chart.

It is suggested that charts using the conformajeption be used in boundary delimitation
since this projection will provide the best angleasurements, distance and directidis.
Mercator projection charts, which are used for gatron, emphasize direction rather than the

19 United Nations, Study on the future functionghe Secretary-General under the draft conventiahcanthe
needs of countries, especially developing countfi@sinformation, advice and assistance undernie legal
regime, (Document A/CONF.62/L.7&yailable at:
<http://untreaty.un.org/cod/diplomaticconferentasbfthesea-1982/docs/vol_XV/a_conf-62_I-76.pdfidd
i:; International Hydrographic Bureasypra notel 75, chapter 3-17

Ibid
193bid, chapter 3-11
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area. The measurement or length of a straighfdiméng two points on a Mercator projection
chart, which is technically known as loxodrome, rbaydifferent from a geodetic line joining
the same points on a conformal chart which takEsancount the curvature of the earth. (See
Figure 15)

Figure 15. Comparison between a loxodrome and a geodesic cowtiag two points
(Source: TALOS Manual, (2006), p. 3-21)

3.3.2 Straight Lines

Straight lines are often mentioned in the detertionaof boundary line and baseline. They are
frequently used to join two separated turning Eoortbasepoints. It is, therefore, important to

understand the nature of straight lines.

A straight line on the three-dimensional, spheroatath can be rendered in several different
ways on a two dimensional chart. Some of these oadstlare arcs of great circle, loxodrome
lines and geodetic lines. The latter is often tefnige most accurate line, and as a result
should be preferred in any delimitation involvitg tuse of straight linés? In light of the fact
that multiple types of straight lines exist, itvigal that the precise type of the line is clearly

specified as failure to do so can lead to subsediispute®

194 5 P Jagotasupra notel 20, p. 62
195 3.V. Prescott and C.H Schofiekijpra note45 p. 300
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Just such a dispute occurred in The Anglo-Frenchti@ental Shelf Arbitratiol®. The Court
decided that the boundary line between both Statese specific between point M and N in
the western approaches to the English Channeltavbs determined by equidistance method
by giving half effect to the Scilly Isles. The expef the Court was not given any instruction
with respect to which type of straight lines to wiramor which projection to be used.
Unfortunately, the expert decided to draw a loxoakcor straight line on a Mercator chart. It
should be underlined that the line might be striagghthe chart, but absolutely not when it is
brought to the surface of the earth.

The United Kingdom urged the Court to correct th®re arguing that the true equidistance
line should be drawn on a Traverse Mercator Prigieathart which would push the terminal

point N four nautical miles toward France. The UkKegjuest for rectification was rejected by
the Court for the reason that the use of loxodrom&lercator projection was not an obsolete

method, nor inadmissible in law, nor incompatibiéhvthe wording of its decisiott”

3.3.3 Datum issues

It is most likely that all maritime boundaries atetermined using geographic coordinates.
However, such coordinates will be meaningless withreference to a geodetic (horizontal)
datum®®® Geodetic datums define the size and shape ofaittle and the origin and orientation
of the coordinate systems used to map the édrtHundreds of different datums have been
used to frame position descriptions since the dsdimates of the earth's size were made by

Aristotle 2%°

The World Geodetic System 1984 (hereafter: WGSi84atum that is now commonly used
worldwide. Besides WGS 84, some regional datumsidieised in certain regions. However,
the International Hydrographic Organization (IH@shrecommended WGS 84 be used for all
nautical charts.

1% The Anglo-French Continental Shelf Arbitraticupra notel48
197 Further discussion on this case See: J. Charriby. &h Alexandersupra notel 72, pp. 1735-1745
198 3.V. Prescott and C.H Schofiekljpra note45 p. 291
199 peter H. Dana, Geodetic Datum Overview, (DepartroéGeography, University of Texas at Austin, 1995
%\éailable at <http://www.colorado.edu/geography/gcraft/notasidan/datum.html>
Ibid
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In relation to maritime delimitation, the datumysaa significant role as it will determine how
the geographic coordinates defining any boundarg hre read or determined. The actual
location on earth of the same coordinates will Beemént if the coordinates refereed to a
different datum system. It is important that trasue be agreed upon between the parties in
delimiting their maritime space. The datum also imus stated in the agreement and the
decision of the Court to ensure the existence dhirgy and to avoid disputes in the future

relating to the implementation of the boundary line

An example of complexities concerning datum isdaesd by States in maritime delimitation
is provided by Indonesia and Singapore in relatmrthe delineation of their territorial sea
boundaries which are continuations of the boundagseed in 1973%* It is important to
underline that the territorial sea boundary betwi#entwo States consists of three segments,
the middle segment which was agreed in 1973, tretene segment which was agreed upon in
2009, and the eastern segment which is still todgmtiated.

When delineating the boundary in the western segnieth parties agreed to use the latest
British Admiralty Chart (BAC) which was on the WGB! datum. The problem occurred
immediately after both parties agreed on the bontiae. They found that the 1973 treaty
did not provide any reference as to which datum usexd. The annexed chart of the 1973
treaty was also only a sketch of the chart adojtesh the BAC which existed in 1973.
Relating to this, both parties agreed that the 183ttdary line could not be connected to the
new boundary line without any adjustment, sincehbdotes must be on a different datum
system. The 1973 boundary line also could not besidered as in WGS 84 since this would
shift the actual location of the boundary line ba surface of the earth. To solve this problem,
both parties agreed to transform the 1973 boundaoydinates to the WGS 84 using the
“chart fitting method®°2. The new coordinates of the 1973 boundary lindckvhre already in

201 Agreement Stipulating the Territorial Sea Boundines between Indonesia and the Republic of Siagap
in the Strait of Singapore at <http://www.State fg@cuments/organization/61500.pdf >

22 Two different printed charts (the BAC number 3883.967and 2005) were converted to digital fornfiais
worth noting that those charts had different daaimd coordinate systems. The digital version ofcterts were
registered digitally using a GIS software so tHayt can be overlaid one on the other in WGS-84 matu
However, in overlaying the charts, several featumeshe charts should be used as common featuremke
sure. After this stage, the boundary coordinatel9@f3 treaty which were plotted on the 1967 chahtread and
extracted using the WGS-84 datum. Further discassiothis issue, se8ugeng Supriyant@t.al, Geodetic and
Chart Datum Problem Arising from the Map Annexurffetlte Maritime Boundary Treaties in Non-WGS 84
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WGS 84, will not revise the 1973 Treaty. They Wil used as guidance by both parties in any
activities relating to implementation of the boundéne in its actual location, such as law

enforcement and navigation.

3.4 Concluding Remarks

Maritime boundary delimitation has developed sigaifitly since the 20 century, when

States were becoming more aware of maritime ressuoff their coasts. Since then, the
international community has been trying to estables legal framework to codify this
emerging issue. Legal jurisprudence, State practicd the codification of LOSC have

positively contributed to the development of theaaof maritime boundary delimitation.

It is worth noting that maritime boundary delimitet principles are governed by the rules of
public international law, thus, they will keep depng in accordance with the development
of international law. The codification of thosermiples in to conventional law, State practice

and jurisprudence shows that development.

In maritime delimitation involving archipelagic aight baselines, the parties and the Court
can always choose any method to be used to reaefuatable solution. However, the role of
archipelagic straight baseline in delimitation feen in question. Chapter four will elaborate
and analyse the role archipelagic baselines intmmeriboundary delimitation, not only the
legal and technical aspect, but also the Statdipeac

Datum; Lesson Learned from Indonesia-Singapore ,dase paper was presented at the Internationalirisem
on the Technical Aspects of the Law of the Seal, Badonesia, 3-5 August 2009)
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4 Archipelagic Baselines in Boundary Delimitation

Even though archipelagic status has been adoptatlein.OSC, including provisions on
archipelagic baselines, and the existence of metladl principles in the delimitation of
maritime space, it is still not clear that a systfnarchipelagic baselines will necessarily have
any real significance in boundary delimitation. §tahapter will identify and analyse the
related legal and technical issues, in order tostthte and highlight key challenges in
maritime boundary delimitation faced by archipeta§tates in respect of their archipelagic
baselines. The pattern of how archipelagic States hdelimited their maritime boundaries
with their neighbours will also be considered. Rartore, in the context of maritime
boundary delimitation, the use of archipelagic bass can be considered to be largely
analogous to the application of straight baselitiass, this chapter will also briefly highlight
the law and State practice dealing with straightebae in the delimitation of maritime

boundaries.

4.1 Key Problems in Practice

In a negotiation, the parties are free to agrearghmethod of delimitation in order to achieve
an equitable boundary line. Determining the metbiodelimitation can be considered as a key
stage of the delimitation process. Once the metfodelimitation is agreed upon, how that

method is implemented in practice becomes critical.

If equidistance is used as the method of delinoitgtas often is the case, though not always,
one of the issues that is usually discussed atdy stage is how to choose and treat relevant
base points and baselines. In a negotiation wheeeobthe parties is an archipelagic State and

the other is not, the discussion on this mattetccauell be time consuming and exhausting.

Essentially, issues can arise because archipegigtes are permitted to draw their baselines
connecting their outermost islands, rocks, reefs$ law tide elevations in accordance with
Article 47 of LOSC. Consequently, there is a pasigithat the non-archipelagic State will
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argue that its archipelagic neighbour use its nbrather than archipelagic baselines, in other

words, the delimitation method would employ theebpsint to base point methé¥:.

If the relevant area of delimitation involves a ywdong segment of straight archipelagic
baseline, connecting two distant base points, #ee [point to base point method will, most
likely, result in a boundary line which lies signdntly closer to the archipelagic State than

would be the case had its archipelagic baselines becorded full effect.

Another scenario that might occur is that the navgelagic State may have constructed
straight baselines of its own. There is always asjimlity that such straight baselines may
have been defined with a view to “balancing” or miwing the potential impact of

archipelagic baselines on a potential delimitatina.?®* With regard to this point, the author
is of the view that the law and/or the technicgbemss of maritime boundary delimitation

involving straight archipelagic baselines are re&y underdeveloped.

4.2 Legal Analysis

Article 48 of the LOSC provides that the breadthhaf territorial sea, the contiguous zone, the
EEZ and the continental shelf of archipelagic Stathall be measured from archipelagic
baselines drawn in accordance with Article 27"However, the LOSC does not provide any
further explanation of how archipelagic baselines @lay a role in maritime boundary
delimitation. Reference to the practice of inteioral Courts and Tribunal, together with
relevant State practice appears to indicate thatrthe of archipelagic baselines on this

guestion remains somewhat unclear.

203 Discussion on basepoint to basepoint metBeddiscussion on TALOS Manual concerning the consimac
of the equidistance lineSeefigure 9 and subsection 3.2.1 or International tdgdaphic Bureau, TALOS
MANUAL, supra notel75

%4 This scenario was applied by ltaly in the negiiabf territorial sea boundary delimitation betwege Italy
and Yugoslavia in 1975. Both States were not asthgic States, but they negotiated their maritimendary
which was involving straight baselines. At the tiofenegotiations, Yugoslavia had defined its stnhigaseline
while Italy had not. However, Italy had indicateldat they would designate straight baseline. Thew“ne
designated” Italian straight baseline was proveygd significant role in delimitation. The agreemibdary line
was a modified equidistance line. Delimitation adiog to strict equidistance from both States’ igtna
baselines would have favoured Italy. In contratyicsequidistance from coast to coast would haasotired
Yugoslavia. Therefore, both States agreed thabthumdary line was generally the median line betwibertwo
former baselines. further reading on this, Se€harney and L.M. Alexandesupra notel72 p. 1639-1645

25| OSC Article 48
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4.2.1 Archipelagic Straight Baseline in Case Law

At the time of writing, only one maritime boundamdelimitation case involving an
archipelagic State has been brought before, anléddty, an international Tribunal or Court:
that is the case between Trinidad and Tobago antaBas’®® The Tribunal, in that case
constructed the boundary line between the partieely using the base point to base point
method. The Tribunal mentioned that it was usirgyttirning point of Trinidad and Tobago’s
archipelagic baselines and Barbados’ low water inéraw the line. The Tribunal provided
that:

The delimitation shall extend from the junctiontbé line that is equidistant from
the low water line of Barbados and from the neateshing point of the
archipelagic baselines of Trinidad and Tobago \tlign maritime zone of a third
State that is to the west of Trinidad and Tobagd Barbados. The line of
delimitation then proceeds generally south-eastaslya series of geodetic line
segments, each turning point being equidistant friv@ low water line of
Barbados and from the nearest turning point ortgsahthe archipelagic baselines
of Trinidad and Tobago until the delimitation limeeets the geodetic line that
joins the archipelagic baseline turning point ottléiTobago Island with the point
of intersection of Trinidad and Tobago’s southeraritme boundary, as referred
to in paragraph 374 above, with its 200 nm EEZ tlifiihe boundary then
continues along that geodetic line to the poirintdrsection just describeéd’

It is evident that the Tribunal acknowledged theas&xce of Trinidad and Tobago’s
archipelagic baselines with the mention of “turnpant or points of the archipelagic baseline
of Trinidad and Tobago”. The phrase “points of #rehipelagic baseline” can be interpreted
that the Tribunal also recognised points alongattthipelagic baseline segment. However, the
facts of the case show that the Tribunal only sdii the turning points of Trinidad and
Tobago’s archipelagic base lin®&.It is also worth noting that the Tribunal, in jtsigment,

208 Award of the Arbitral Tribunal Constituted purstiao Article 287, and in accordance with Annex \df,the
United Nations Convention on the Law of the Seahim Matter of an Arbitration between Barbados dmel t
Republic of Trinidad and Tobago, 11 April 20@&ailable at<http://www.pca-cpa.org/showfile.asp?fil_id=178>
29 |bid Para 381

2% Trinidad and Tobago deposited a list of geogragihtoordinates of its archipelagic baseline to thted
Nations on 27 May 2004. For the purpose of the ,cdsmidad and Tobago provided the Tribunal four
geographic coordinates of its archipelagic basslinening points. Those four coordinates were idetlin the
list which deposited to the UNsee Original of deposited geographical coordinategoints of Trinidad and
Tobago,available at:

-64 -



did not refer to Article 48 of LOSC in relation televant base points or baselines, even
though one of the parties was an archipelagic Stdtis situation raises questions as to how
international Tribunals and Courts will apply am#lagic baselines and Article 48. In short,
are archipelagic baselines only applicable to tindateral construction of the limit of

maritime zones or applicable in bi- or multilatemaritime boundary delimitation?
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Figure 16. Maritime Boundary Line between Trinidad and Tobagoand Barbados
(Source: Appendix of the Award of the Arbitral Tuital, (2006), p.5)

<http://www.un.org/Depts/los/LEGISLATIONANDTREATI®PDFFILES/DEPOSIT/tto_mzn49_2004.pdf>;
and the Award of the Arbitral Tribunal between Baabs and the Republic of Trinidad and Tob&gapra note
48, technical Report of the Tribunal’'s Hydrograpt®ePPENDIX)
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However, it is also worth noting that in the Barbadrinidad and Tobago Case, the
geographical configuration of Trinidad and Tobago such that Trinidad and Tobago’s
archipelagic baselines were in any case not edpeceevant to the delimitation of the
maritime boundary in question. The area to be dedonwas located to the northeast of
Trinidad and Tobago. Consequently, only very snyadirts of Trinidad and Tobago’s
archipelagic baseline could potentially have inflced the construction of the delimitation
line between the two StateSdeFigure 14). As a result, this case does not peoemhclusive

guidance on how archipelagic baselines shoulddzed in maritime boundary delimitation in
the context of a case before an international Coufribunal, especially as the Tribunal did

not directly address the issue of the role of Tawi and Tobago archipelagic baselines.

4.2.2 Straight Baselines in Case Law and State Practice

Since the characteristics of archipelagic straitgelines are similar to straight baselines, it is
worth observing how international Courts, Tribunaifel State practice treat straight baselines
in maritime delimitation. It is the case that imational Courts and Tribunals have in the past
had cause to consider the use of straight basedimé$have generally tended not to use them
in the delimitation of a maritime boundary. For exae, in the recenBlack Sea Casehe
Court noted that:

the issue of determining the baseline for the psepaf measuring the breadth of
the continental shelf and the exclusive economioezand the issue of
identifying base points for drawing an equidistadnesdian line for the purpose
of delimiting the continental shelf and the exchesieconomic zone between
adjacent/opposite States are two different iséles.

The Court went on to state that in the first ofstnacenarios, it was up to the coastal State to
determine the relevant base points, in conformitthwhe provisions of LOSC, including
Article 77'° In the context of maritime boundary delimitatioatiween two or more States,
however, the Court asserted that ‘it should nothtslf solely on the choice of base points

299 Black Sea Cassupra notel71 para.137.
210 1bid. The provisions of LOSC that the Court noted Bi@ites should determine base points in conformiitly w
were Articles 7, 9, 10, 12 and 15.
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made by one of those parties’ and should, instesglect base points by reference to the

physical geography of the relevant coasts”.

State practice has also often no clear indicat®toavhether straight baselines have actually
been used to delimiharitime boundariés? Based on research conducted by Sohn in 1993,
there were only 20 cases of bilateral delimitatgneements which took into account systems
of straight baselines, while in some 50 instanbey tvere disregarded in whole or in Fart.
Many reasons can cause parties to decide not tathese straight baselines in boundary
delimitation negotiations in order to reach eqguaabolutions. Sometimes it is simply just
because there is only one party who has adoptgstens of straight baselines, while the other
could but did not establish them. If this scenarocurs, the parties often disregarded these
baselines, or balanced any advantages derived them by various meart$? It is also the
case that often the basepoints used to generatmdah@me boundary line also serve as the
basepoints from which the straight baselines weagvd. In such cases it is not clear that the
system of straight baselines had any real sigméiea for the maritime boundary

delimitation?®!®

As straight baselines are claimed by States urnaliye it follows that they are not binding
upon other States and will not necessarily be aedepy neighbouring States in the context of
maritime boundary delimitation negotiations. Thaidsit is a distinction which can be drawn
between archipelagic baselines, which must confawnthe fairly rigorous provisions of
Article 47 of LOSC, and the straight baselines, chhimerely need to comply with the

ambiguous language of Article 7 of LOSC. Consedygenthile many straight baselines can

M |pid.

212 |B. Sohn, ‘Baseline Considerations’, in J.I Cheyrand L.M. Alexander (eds)nternational maritime
Boundaries (Volume 1, Netherland, Martinus Nijhof, 1993).1/56

23 bid. p. 157

24 |bid, one of the examples of this type of casthés negotiation of the maritime boundary betweem land
United Arab Emirates (Dubai). Iran did claim a sjha baselines system while UAE did not. Somehow th
baseline did not affect the location of the bougdime. It seems that economic considerations, @ape
relating to offshore oil development, played a @ugpart in the decision to delineate the bound&wyrther
discussion on this matter see J. Charney and LIskakdersupra notel72 p. 1533-1537. Alternatively, one of
the parties constructs theoretical straight basslito balance the baselines of the State that daés the
straight baseline before the delimitation. See:irDightion of Territorial Sea Boundary between Itadyd
Yugoslavia.

15| B. Sohnsupra note212
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be characterised as “excessive”, the same cannosale of archipelagic baselin@$.
Arguably, therefore, there is greater justification the application of archipelagic baselines
in the delimitation of maritime boundaries thanréhis for many straight baselines based on a,
to put it mildly, liberal interpretation of Articlé of LOSC.

4.3 Technical Analysis

Strictly speaking, LOSC does not provide any dé&bni regarding baselines and base points;
it only provides details of several distinct typek baselines and some guidance how to
construct those baselines. The International Hy@dnagc Bureau (IHB), through its TALOS
Manual defines:

a base point is any point on the baseline. In tethod of straight baselines, where
one straight baseline meets another baseline atremon point, one line may be
said to "turn" at that point to form another baseliSuch a point may be termed a
"baseline turning point" or simply "basepoift”.

Considering the above definition, Article 48 givese to another complexity in its application,
that is in relation to how, technically, to measthte breadth of maritime zones or construct
the maritime boundary line from archipelagic baseli Article 48 clearly allows an
archipelagic State to measure its maritime zomas fts baselines, not only from base points
along such baselines. However, it is common pradtic a boundary line to be drawn only
with reference to specified base points on the tinasor the islands as controlling points
without any reference to archipelagic baselinesisggquently, the technical aspect of the use

of archipelagic baselines in maritime delimitatadsao remains unclear.

One of the solutions that may be suitable for tbéhnical matter is to refer to the definition of
a median or equidistance line given by the Cowtit & also worth noting that the Court, in
determining maritime boundary line, is likely topdyp the so-called three-stages approach
following theBlack Sea Casé.he first stage of this approach is to genergisosisional line,
based on an equidistance line which is definedheyGourt as “the line every point of which

is equidistant from the nearest points on the basefrom which the breadth of the territorial

18 Roach, J.A. and Smith, R.\United States Responses to Excessive Maritime €lg@ile Hague: Martinus
Nijhoff Publishers, 1996), pp.57-161.
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seas of each of the two States is measu&drhis definition presumably is originated from
Article 15 LOSC concerning delimitation of the ttorial sea between States with opposite or

adjacent coasts?

The definition of the median line provided the bgu@t mentions “from the nearest points on
the baselines”. This terminology, in relation te thethod of straight or archipelagic baselines,
can be interpreted technically in two ways. Thetfione is that “the nearest points on the
baselines” are the nearest baselines turning pantsimply base points. The second
interpretation is that “the nearest points on thsetine” means the baseline is constructed
from two or more points which are not necessardgeblines turning points. In practice, that

would be an infinite series of points which forrsegment of baseline.

In boundary delimitation, the first interpretatiasll lead to the use of base point to base point
method which would give not any reference to theebaes. In contrast, the second
interpretation will generate the median line eggtaice from points which lie on a segment of

archipelagic baseline on one side and severalzaés on the opposite/adjacent side.

However, the latter method will technically requaespecific median line algorithm which is
capable of identifying those points on the basedind to use them to construct the boundary
line. To apply this method, one may need tools jolex by modern GIS system. This research
shows that at least two agreed maritime boundargs]i involving archipelagic States and

archipelagic baselines, were highly likely to h&deen generated using the method.

In practice, the application of the two methoddinatl above, when applied to any particular
boundary segment involving straight baselines, galherate two different equidistance lines.
The first method, basepoint to basepoint, will gateean equidistance line which lies nearer

to the coast of States with long straight baselif@=e Figure 17). In contrast, the second

217 Seelnternational Hydrographic Bureasypra notel 75, Appendix 1-7

218 Qatar v. Bahrain|.C.J. Reports 2001, p. 40. para. 177

219 Article 15 LOSC stipulates: “Where the coastswed $States are opposite or adjacent to each otkihen of
the two States is entitled, failing agreement betwihem to the contrary, to extend its territosied beyond the
median line every point of which is equidistantnfrthe nearest points on the baselines from whietbteadth of
the territorial seas of each of the two Stateséssured. The above provision does not apply, houexrere it
is necessary by reason of historic title or othmgcgal circumstances to delimit the territorial Sed the two
States in a way which is at variance therewith”.
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method will generate an equidistance line whicts lgrecisely in between the straight
baselines of the archipelagic State and the bastpoi the opposite State and will therefore

be more distant from the archipelagic State (SgarEil8).

Referring to the different results, it is highlhkeiy that the discussion relating to which
method is going to be used in the negotiation maydifficult. Each party absolutely will
propose the method which favours its own interebisuld used. However, it is always an
option for the parties, in order to reach an edpétasolution, to draw the boundary line in
between the two equidistance lines resulting froenapplication of the two methods.

Figure 17. lllustration of a Median line generated by ignoringthe archipelagic baseline

Note: Generated using CarisLOTS’ median algorithm
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Figure 18. lllustration of a Median line generated from the archipelagic baseline.

Note: Generated using CarisLOTS’ median algorfﬁ‘?m

4.4 Categorisation Analysis of State Practice

At the time of writing, based on Table of ClaimsNaritime Jurisdiction prepared by the
United Nations Division for Ocean Affairs and thavL of the Sea, there were twenty States
claiming the archipelagic State stafésHowever, it is worth noting that this number can
change as a number of States may be in a postiolaim archipelagic status but have yet to
formally do so, an example of this being Bahram.

Of those States, at least nine States had entatedsome agreements with neighbouring
States relating to the delimitation of maritime bdaries: Cape Verde, Fiji, Indonesia,

Jamaica, Papua New Guinea, Sao Tome and Princgyeh8&lles, the Solomon Islands and

220 CarisLOTS (Law of the Sea) software is specificalesigned to comply with provisions of the LOSE, i
particular for maritime zones delimitation. Thetsafre is equipped with a particular median algonitthat is
able to maximizing the role of straight baseline dgnerating an infinite series of points along #h&ight
baseline. The examples were generated by the Aatibt.M.A. Arsana

221 They are Antigua and Barbuda, Bahamas, Cape Ve@dejoros, Dominican Republic, Fiji, Indonesia,
Jamaica, Maldives, Marshall Islands, Papua New &irfPhilippine, Saint Vincent and the Grenadine®y S
Tome and Principe, Seychelles, Solomon Islandsiidad and Tobago, Tuvalu and Vanu&gee: Division for
Ocean Affairs and the Law of the Sea, Office of &leyffairs (2008),supra note3

222 geeQatar v. Bahrainsupra note218
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Trinidad and Tobago. For the purposes of this meseshe boundary lines constructed in some
of the agreements involving these States is andlysealentify whether the boundary lines are
generated from their archipelagic baselines ohalsé baselines are not given any weight in
the delimitation.

These agreements in question are divided into tbassgories. The first category consists of
agreements where the agreed boundary lines weergjed using methods which resulted in
negotiated lines, thus it is not necessarily chlether baselines are given weight in the
delimitation. The second category consists of agesds the agreed boundary lines were
generated by completely disregarding baselines. thlid category consists of agreements
where the boundary lines were presumably generaidd full reference to the baseline.
However, it is worth underlining that this is a lprenary survey based primarily on analysis
of the texts of maritime boundary delimitation agreents and supported with only limited
geospatial analysis. It is suggested that furthrespgatial analysis of each case would be

useful and instructive.

4.4.1 Category 1 Agreements: Negotiated Lines
a. Cape Verde - Mauritania (2003*®

Cape Verde proclaimed its archipelagic baselinegsutth Law No 60/1V/1992 of 21
December 1992%* Cape Verde and Mauritania lie opposite to eacleroipproximately 300
nm apart. Article 1 of the agreement asserts tlmbbundary line is “a median line the points
of which are equidistant from the nearest pointstlom baselines of the two countries”.
However, the agreed boundary line is located dijdgiat the east of the median line which is
generated using Cape Verde’s archipelagic baselimesfavour of Cape Verde (from

equidistance line, Cape Verde gets additional magitspace around 637 km?2). It is therefore

22 Treaty on the Delimitation of the Maritime Fromtieetween the Islamic Republic of Mauritania and th
Republic of Cape Verde, signed on 19 September,20@8able at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/CPV_MRT2003MB.pdf>
224 seeCape Verde Law No 60/1V/1992 of 21 December 1¢82jlable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/CPV_1992_Law.pdf>
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unclear whether Cape Verde’s archipelagic baselowggributed to the construction of the

agreed line.
b. Cape Verde - Senegal (19953}

This treaty delimits a maritime boundary betweem two States which are located
approximately 300 nm apart. It appears to be tls igreement to include definitions of the
baselines used and to specify that the baselinesdewn in accordance with LOSE.
However, apart from this statement in the treatst tthe points defining boundary are
equidistant from the nearest points on the basglitleere does not appear to be any
compelling evidence that the baselines were usguidduce the boundary that does not have
the characteristics of an equidistance line. Thdiameline was shifted + 10 — 20 nm eastward

of the median line generated using the archipelagselines in favour of Cape Verde.
c. Solomon Islands - Australia (1988}’

The Solomon Islands defined its archipelagic basslithrough Legal Notice No.41 of 1979
concerning Declaration of Archipelagic Baselindse(delimitation of Martine Waters Act
(No.32 of 1978)¥*® The agreement between the two States delimitsuadawy line which
consists of only one mid point and two end poitstivo segments of boundary. It does not
State the method used to draw the line. The boynlitae is most likely a negotiated line
which departs from an equidistance line generagaguarchipelagic baselines between small
islands and reefs. Consequently, it is unclear kdrearchipelagic baselines had affected the
agreed line.

225 Treaty on the delimitation of the maritime fromtleetween the Republic of Cape Verde and the Répobl
Senegal, entered into force 25 March 1984ilable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/CPV-SEN1993MF.PDF>
226 See Article 2 of the Treaty; Further discussior: skl Charney and L.M. Alexander (edBjternational
Maritime Boundaries(Volume Ill, Netherlands, Martinus Nijhof, 200g) 2283

227 Agreement between the Government of Solomon dslaand the Government of Australia establishing
certain sea and sea-bed boundaries, entered imt® do 14 April 198%available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/SLB-AUS1988SB.PDF>
228 5plomon Island Declaration of Archipelagic Watstspra note97
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d. Jamaica - Colombia (1993}°

Jamaica deposited its geographical coordinateshef ttrning points of its archipelagic
baselines with the United Nations on 16 October6f89For Jamaica, this agreement was its
first maritime boundary delimitation agreement ® doncluded® The agreement does not
provide the method used to draw the boundary Tihe. median line, which is generated using
the archipelagic baselines, is located southwarthefagreed line therefore it is not clear
Jamaica’s baseline was given a full weight. Itighty likely that the line is a negotiated line

to achieve an equitable solution.
e. Jamaica - Cuba (19942

The Agreement between the two States delineat@sgbe fooundary line for their exclusive
economic zone and continental shelf. With regarthéeomethod used to draw the line, Article
1 of the Agreement provides that both countriee@ghat “the equidistance method is the
equitable solution for the establishment of theindightion line”2** That principle it seems
applied strictly by both States. It can be seemftbe fact that the agreed equidistance line,
approximately 175 nm in length, consists of 106ngidefined by coordinates which
presumably use all relevant base points along tlasts of the two States as control points.
However, it is unclear from the agreement whetherdrchipelagic baseline of Jamaica was

given a full affect to generate the equidistance.li

229 Maritime delimitation treaty between Jamaica amel Republic of Colombia, entered into force on 1ardh
1994 ,available at:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/JAM-COL1993MD.PDF>
230 Jamaican official letter to the Secretary-Genarfilthe United Nations, 8 October 199Ayailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DEPOSIT/jam_mzn11l_1996.pdf>
231 3.1 Charney and L.M. Alexander (edsypra note226. p 2179

232 pngreement between the Government of the Jamaidatie Government of the Republic of Cuba on the
delimitation of the maritime boundary between tid tStates, signed on 18 February 1984ailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/JAM-
CUB1994MB.PDF>

23 geeAtrticle 1 of the Agreementlbid
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f. Papua New Guinea - Australia (1978)*

Papua New Guinea deposited its geographical caatelnof points of archipelagic baselines
to the United Nations on 8 October 2032:however Papua New Guinea had defined its

archipelagic baseline since 1977.

This treaty can be considered as a complex treate st delineate the boundaries of four
maritime zones, namely the territorial sea, seafigtkeries and a protected zone for the Torres
Straits islanders. Based on that situation, itnsumprising that the treaty concerned was so
long and detailed. It consists of 32 Articles amterannexes, including four maps. During the
negotiation, Papua New Guinea argued that it isiahnpoorer country than Australia with a
very restricted access to resources and therelmalcs be treated generously by Austrairfa.
Ultimately, the boundary lines agreed upon resuftech some modifications to the median
lines in some parts. Due to the complexity of theure of maritime zones that are delimited,
the boundary lines are likely negotiated lines &nsl not clear whether archipelagic baselines

were given a full weight.
g. Indonesia - Malaysia (1969)®

Through this agreement, Indonesia and Malaysiaealgte draw undefined-type of straight

lines connecting 25 agreed points that divide theittinental sheff*° The areas delimitated

234 Treaty between Australia and the Independent St&tPapua New Guinea concerning sovereignty and
maritime boundaries in the area between the twaitci@s, including the area known as Torres Steait] related
matters, entered into force on 15 February 188&jlable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATI®PDFFILES/TREATIES/AUS-PNG1978TS.PDF>
2% SeeM.Z.N. 41. 2002. LOS of 8 October 2002: Depositthué list of geographical coordinates of points of
Principal Archipelago as specified in the Declamatof the baselines by methods of coordinates € lpmints
for purposes of the location of the archipelagidess of 25 July 2002, made pursuant to Section 8{1he
National Seas Act 1977 and published in Nationake®te No. G-124 of 1 August 2002yvailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DEPOSIT/png_mzn41_2002.pdf>
2% SeeNational Seas Act 1977, Act No.sUpra note 96
237y, Prescott and G. Boyesindelimited Maritime Boundaries in the Pacific Onexcluding the Asian Rim
(IBRU Maritime Briefing: Volume 2 Number 8, Durhah®RU, 2000) p.35
38 pngreement between the Government of the Repulbliodonesia and the Government of Malaysia Relating
to the delimitation of the continental shelves bew the Two Countries. Entered into force on 7 Ndwer
1969.available at:
2gghttp://www.un.org/Depts/Ios/LEGISLATIONANDTREATIE/PDFFILES/TREATIES/MYS-IDN1969CS.PDF>
Ibid, Article 1
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are in the Strait of Malacca (Point 1-10), in thestern part of the South-South China Sea
(Point 11-20), and in the eastern part of the S@dhth China Sea (Point 20-25).

The agreement does not declare the method thaiatties used to draw the line. However, it
is most likely that both parties drew equidistahoes from their base points and disregarded
the Indonesian archipelagic baselines. If both treem took into account the archipelagic

baseline, then the boundary lines would have bkited eastward in favour of Indonesi&’
h. Indonesia - Malaysia (1970Y*

Just a few months after the 1969 continental dbmlihdary entered into force, both countries
decided to negotiate and agree on their territmeal boundary in the area what was describe
in the preamble of the 1970 treaty as “the narravi pf the straits of Malacc&* Most of the
boundary lines which are designated in this agre¢meincide with the 1969 continental
shelf agreement. Only around 40 nm out of 174 nembary line (Point 5-7) which do not

coincide and leave a triangular ‘gray zofi€".

In relation to the method used to draw the linghlmounties agreed that the line would be at
“centre drawn from base lines of the respectivetigmrin said area®* However, it is
guestionable that both countries really gave weigtiaselines. The boundary line is fixed at
the median line to be drawn precisely half-way leswthe outermost points on each side of
the islands, not the baselines. It should also @tedhthat it is difficult to reconstruct the
median line since up to now Malaysia has never ipbetl its baselines. Therefore, the
Malaysian baseline used in this analysis was ia&

240t is believed that Indonesia approved the limesilndonesia needed Malaysian support for archipeState
conceptSee J.I Charney and L.M. Alexander (eds)ipra notel70 p. 1022

41 Treaty between the Republic of Indonesia and MsdaRRelating to the delimitation of the TerritorBéas of
the Two Countries in the Strait of Malacca, entared force 8 October 197hyailable atJ.] Charney and L.M.
Alexander (eds)Supra notel70 pp.1035-1037

242 5eethe preamble of the agreement.

23 The line connecting point 5-7 lies more southwdnah the 1969 agreement and it form the triangutay
zone in the Indonesian sidgeeArticle | (2)(b) and Choon-ho Parkndonesia-Malaysia (Territorial Seay J.1
Charney and L.M. Alexander (eds)pra notel70, p. 1029

244 Article 1 (1)

245 |n 1979, Malaysia published a series of map shgitgmaritime zones. However it does not show ikn
baseline and how Malaysia draws its maritime zones.
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i. Indonesia - Papua New Guinea (1988

The agreement delineates a lateral boundary betweenwo archipelagic States. For the
purpose of the agreement, Indonesia used its alelgic baselines declared in 1960, whilst
Papua New Guinea its baselines under the Natiogas$ 8ct No.7 which was proclaimed in

1977 and entered into force on 31 March 1978. Tgeeément does not provide the method
used to draw the boundary line. However, the boyntiae appears to be based on a strict
equidistance line between both States’ relevantefiziats or basepoints along their

archipelagic baselin€s’

j. Indonesia - Vietnam (2003j*®

It took 25 years for both countries to finally agren a continental shelf boundary between
them?*° The agreement delineates a boundary line thaisteraf four turning points, namely
Point H, H1, A4 and X1, between Point 20 and 25haf 1969 continental shelf boundary
between Indonesia and Malaysia. The Agreement doeprovide the method that was used
to generate the boundary line. It is likely thatstparts of the boundary line are negotiated
boundary. It is unclear whether the archipelaggebae was given a full effect.

246 Agreement between the Government of Indonesiata@overnment of Papua New Guinea Concerning the
Maritime Boundary between the Republic of Indonemmal Papua New Guinea and Cooperation on related
Matters, signed on 13 December 1980ailable atJ.I Charney and L.M. Alexander (edsypra notel70,
pp.1045-1048

24" Choon-ho Park, in J.I Charney and L.M. Alexandets],supra notel 70, p.1041

248 Agreement between the Government of the Soci&ispublic of Vietnam and the Government of the
Republic of Indonesia concerning the delimitatidriree continental shelf boundary, entry into fome29 May
2007.

249 The negotiation started on 5 June 1978 and theeawgnt signed on 26 June 2088elndonesian Law No.18

of 2007 concerning Ratification of the Agreementween the Government of the Republic of Indonesih the
Government of the Socialist Republic of Vietham Gamming the delimitation of the Continental shetfuBdary,
2003, in Indonesian languagejailable at:
<http://www.setneg.go.id/index.php?option=com_pdamgan&id=1593&task=detail&catid=1&Itemid=42&tahu
n=2007>
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k. Trinidad and Tobago - Venezuela (19965°

Trinidad and Tobago deposited the list of coordirabf its archipelagic baseline with the
United Nations on 27 May 2004* However, it had designated its archipelagic baeedince
1988 through Trinidad and Tobago Order, 1988 Naitm06 of 31 October 1988(1).

The treaty between Trinidad and Tobago and Venazs&ned on 18 April 1990, is actually a
codification of the two treaties that both Statesl Isigned in 1942 and 1989. The boundary
line in the Gulf of Paria, which was agreed in 1943as clearly generated from both countries
low water line. This is not surprising given thiag¢ tagreement predate the archipelagic concept
and Trinidad and Tobago’s archipelagic claims. &t@hipelagic baseline designated 46 years
later by Trinidad and Tobago lie perpendicular wtie boundary line leaving ‘a corridor’ of

territorial sea between the boundary line and tselnes.

In the 1990 Treaty, both States delineated theitimee zones eastward to the Atlantic Ocean.
However, the boundary line, as stated by the Taihidnd Tobago’s Minister of External
Affairs is actually deliberately shifted northwarfdom the original ‘equidistance line’
involving an area of around 870 nm2, to anticipati junction point with Guyan®&? It is
unclear whether the baselines were given weigtiterdelimitation.

20 Treaty between the Republic of Trinidad and Tobagd the Republic of Venezuela on the delimitatibn
marine and submarine areas, entered into forc8aluly 1991 available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/TTO-
VEN1990SA.PDF>

%1 seeGeographical Coordinates of Points Used for Deiteing the Archipelagic Baselines of Trinidad and
TobagoAvailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DEPOSIT/tto_mzn49_2004.pdf>

%52 K.G. Nweihed, Trinidad and Tobago — Venezuelal.InCharney and L.M. Alexander (edSypra notel 70,
(vol 1) p. 681
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|. Fiji - France (1983 and 1990¥3

Fiji deposited lists of geographical coordinatestio¢ turning points of its archipelagic
baselines to the United Nations on 17 December 300For the purpose of this maritime
boundary delimitation, baselines that were usediarthe case of France, the baseline drawn
in conformity with the Acts of 24 December 1971 &l December 1976 which used the
regime of normal baselines. In the case of Fip, tlaseline is the archipelagic baseline drawn

in accordance with the Fiji Marine Spaces Act oftember 1977°

It should be noted that the 1983 Agreement was detkrihrough the 1990 Agreement.
However, the amendment affected only the boundagment between Wallis and Futuna
(France) and Fiji. In Article 1 of the 1983 Agreamet was stated that the boundary line is
“equidistance, with certain minor divergences fdménistrative conveniencé®® However, it

iIs not clear from the text of the treaty which pantere modified for that purpose and how
they constructed the equidistant lines. Thereforis inot clear whether Fiji's archipelagic

baselines were given full weight in the negotiation

m. Seychelles - Tanzania (2002

A few months after signing a maritime boundary whttance, the Seychelles also reached

agreement on a maritime boundary with Tanzanid.likesthat earlier agreement, Article 1 of

23 SeeAgreement between the Government of the Republitrance and the Government of Fiji relating to the
Delimitation of their Economic Zone, entry into éeron 21 august 1984yailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/FRA-FJI1983EZ.PDF>
and Codicil modifying the Agreement of 19 Janua®B3 between the Government of the French Repuhtic a
the Government of Fiji relating to the delimitatiohtheir economic zone, entry into force on 8 Nober 1990,
available at: <http://www.un.org/Depts/los/LEGISLATIONANDTREATI®/PDFFILES/TREATIES/FRA-
FJI1990EZ.PDF>

4 see Original of deposited geographical coordinatepaifts,available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DEPOSIT/fji_mzn60_2007.pdf >

> SeeArticle 1

% |bid

%7 Agreement between the Government of the UniteduBiépof Tanzania and the Government of the Republi
of Seychelles on the Delimitation of the Maritimeudary of the Exclusive Economic Zone and Contalen
Shelf, entry into force 23 January 20@2ailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/TZA-
SYC2002MB.PDF>
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this agreement also states that the boundary Vinlefe based on equidistance, considered, in
this particular case, as an equitable solutiomganformity with international law” and “the

line has been determined by using the baseline fubinch the territorial sea of each State is
measured”. However, it is not clear from the agreenthat the archipelagic baseline of
Seychelles was given a full weight. Indeed, it @ppehat both countries used their normal

baseline’™®

4.4.2 Category 2 Agreements: Baselines Disregarded
a. Indonesia - Singapore (1973y°

This agreement entered into force on 29 August 187klineated a territorial sea boundary
between the two countries on one of the world’stnedsical navigational bottlenecks, namely
the Singapore Strait’ The boundary line connects six agreed points attdnds for a
distance of 24.55 nfi?* The agreement does not mention the method usdmothe line.

In relation to the archipelagic baseline, it isacl¢hat both States decided to draw the line
using the base point to base point method andgidisded the existence of Indonesian’s 1960
archipelagic baselines, especially that conned®unlgu Takong Besar and Batu Berhanti. As a
result, Point 2 of the agreed boundary line is tedaon the landward side of the Indonesian
archipelagic baselin&ome experts are of the view that Point 2 was a@gieaccommodate the deep
draft tanker route in that aré% However, it also could be argued that the IndomeS&avernment
agreed to Point 2 as a trade off to getting sugpom the Government of Singapore in UNCLOS Il in
respect of the archipelagic State concept. The deynlines forced the Government of Indonesia to

amend its archipelagic baselines around that area.

28y, Prescott, in D. A. Colson and R.W. Smithternational Maritime BoundariegVolume V, Netherlands,
Martinus Nijhoff, 2005) p. 3798

29 Agreement Stipulating the Territorial Sea Boundines between Indonesia and the Republic of Siagap
in the Strait of Singapore at <http://www.State fg@cuments/organization/61500.pdf >

260 3| Charney and L.M. Alexander (edsypra notel 70, p. 1052

%1 Article 1 of the Agreemen§upra note259

62 3.1 Charney and L.M. Alexander (ed&)pra notel 70 p. 1050.
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Figure 19. The 1973 Indonesia-Singapore Territorial Sea deliniation
(Source: Charney and Alexander, (1993), p. 105¢elbze added)

b. Solomon Islands - Papua New Guinea (19883

The treaty between these two archipelagic Statksed¢es boundary lines for the territorial
sea, EEZ and the continental shelf. The equidistaes used in this delimitation were
calculated on the basis of the mean low waterdinine relevant land areas without regard to
the archipelagic baseliné¥' In some areas, non-equidistant lines were maéedommodate
traditional uses of the sea, to simplify the bougdime and to approximate the division of the
area that would have been the result of a strigtdéstant line’®® It does not appear that the
location of archipelagic baselines of both Staféscted the location of the boundary. In fact,

Point 14 of the boundary line is located inside dhghipelagic waters of the Solomon Islands

53 Treaty between the Independent State of Papua Glgwea and Solomon Islands Concerning Sovereignty,
Maritime and Seabed Boundaries between the Two tieanand Cooperation on Related Matters, sigmegdo
January 198%vailable atJ.| Charney and L.M. Alexander (eds)pra notel70, pp.1162-1165.
EZ:J.I Charney and L.M. Alexander (edsiipra note226 p. 2327

Ibid
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by cutting the archipelagic baseline of Solomorarigl connecting Ovau Island and Maifu

Island.
c. Seychelles - France (2007}

The Seychelles deposited its lists of geographamardinates of points of archipelagic
baseline with the United Nations on 31 March andu@e 200%9°’ The latter designation

amended the previous one.

The agreement delineates continental shelf and &HHBe two countries. In the Article 1 of
the Agreement, it is stated that the boundary‘im#é be based on equidistance, considered, in
this particular case, as an equitable solution,conformity with international law”.
Furthermore, it is also stated that the line “hasrbdetermined by using the nearest baselines
from which the territorial sea of each State is soeed”. However, it appears that the agreed
boundary line was modified from equidistance sitioe agreed line consists of only three
coordinates of points joined together with straighes. Both countries use the normal

baselines along the four features invol¢&.

d. Solomon Islands - France (19965°

The agreement defines a maritime boundary congistirfour points joined by straight lines.
The boundary line, to test, is a strict median liséng normal baselines of both States. The

agreement States that the boundary “line is apprataly equidistant” between the two

266 Agreement between the Government of the Frenchulitiepand the Government of the Republic of
Seychelles concerning Delimitation of the MaritilB®undary of the Exclusive Economic Zone and the
Continental Shelf of France and of Seychellesyento force 19 February 2004&yailable at:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATI®PDFFILES/TREATIES/FRA-
SYC2001MB.PDF>

%7 see Original of deposited geographical coordinatepaints of Seychelles’ baselinessailable at:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATI®STATEFILES/SYC.htm>

28D A. Colson and R.W. Smitlsupra note258, p.3788

29 Agreement on maritime delimitation between the/&@oment of the French Republic and the Governraent
the Solomon Islands, entered into force on 12 NdeyM 990available at:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/FRA-
SLB1990MD.PDF>
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States’’? It is unclear which segments which part was medifio arrive at ‘approximately

equidistance’.

4.4.3 Category 3 Agreements: Full Effect
a. Sao Tome and Principe - Equatorial Guinea (1999}

Sao Tome and Principe designated its archipelaagelmes through Act No.1/98 of 23 March
1998 which, less then two months afterward, on % @98, was deposited with the United

Nations?’?

The treaty between Sao Tome and Principe and Edmlatéuinea provides two separate
boundary lines between the two States. The first isrthe boundary line between Annobon
Island (Equatorial Guinea) and Sao Tome Islandhisxsegment, the boundary line consists of
five points of coordinates joined by straight lindhe second boundary line is located
between Bioko and Rio Muni Islands (Equatorial @ainand Sao Tome and Principe Islands.
This boundary line consists of 15 points of cooatits which are joined by straight lines. The
treaty does not specify the method used to genénatboundary line. However, it is highly
likely that Sao Tome and Principe’s archipelagicdimes were given full effect. However,
some points on the baseline, which are not bastliméng points, were used as control points
to generate the boundary line. In the segmentefstiuth east Principe Island, points on the
baseline (rather than points on natural featuresirolled the position of the equidistant
line2”* The archipelagic baselines of Sao Tome and Penaipthis agreement, did have a full

impact to the boundary lines.

2’0 seeArticle 1 Point 2

"1 Treaty concerning the Delimitation of the MaritiBeundary between the Republic of Equatorial Guimes
the Democratic Republic of Sao Tome and Principegn&l on 26 June 1999available at:
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/GNQ-
STP1999MB.PDF>

2’2 gee Act No 1/98 on delimitation of the territorial seend exclusive economic zonayailable at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/DEPOSIT/stp_mzn17_1998.pdf>
213 D.A.Colson, Equatorial Guinea — Sao Tome and Pringipe J.I. Charney and R.W.Smith, International
Maritime Boundaries, (volume 1V, Netherlands, Mans Nijhof, 2002) p. 2649
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b. Sao Tome and Principe - Gabon (200%¥

Article 2 of the Agreement provides that the bougdae between the two States is “drawn
equidistant from the baseline from which the teriéll sea of each State is measured”. To
implement this, the Agreement also provides thedioates of base points used to construct
the baselines of the two countries which are releweith the area of delimitatioi® The

baseline used by Sao Tome and Principe involvedrg ong straight archipelagic baseline

connecting points on llhues Caroco and llheus $anta

The agreed boundary line is therefore an excedrample of how archipelagic baselines have
been given full effect in the delimitation of a ntiane boundary. To construct the boundary
line, the control points used are not only poimsnatural features or baseline turning points,
but also points on the archipelagic baseline. Afyarh both States’ agreement not to consider
any other relevant circumstances to adjust the ametine, this boundary line is a notable

example of a delimitation where archipelagic bamdiare given full effect.

4.4.4 Analysis of the Three Categories

A key objective of a maritime boundary negotiatisrio delineate a boundary line that can be
accepted by all the parties. Many such agreeméetgfbre concentrate on the question of
defining an acceptable delimitation line rathemtlexplicitly mentioning the method used by
the parties to generate the agreed boundary lomeSf the agreements just stipulate that the
boundary line is drawn based on the equidistancéhade or the boundary line is an
equidistant line between the coastlines of theigmriThis applies also to most of maritime

boundary agreements involving archipelagic States.

Most of the agreements outline above, which cacdesidered as reflecting the practice of
most archipelagic States, are not especially dleaerms of stating whether archipelagic
baselines had a significant influence on the coofsthe delimitation line. Indeed, one may

2% Agreement on the Delimitation of the Maritime Bercetween the Gabonese Republic and the Democratic
Republic of Sao Tome and Principe, signed on 26| 2001, available at
<http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/GAB-STP2001MB.PDF>
25 SeeAtrticle 2 of the Agreement, Ibid
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argue that since most boundary agreements do notioneghe delimitation method, there is

always the possibility that archipelagic baseliwese really given at least some consideration.

The agreements in the second and the third catsgatearly illustrate that archipelagic
baselines may be both disregarded or fully apphethe construction of maritime boundary
delimitation lines. For example, the boundary lirggeed by Indonesia-Singapore in 1973
and by Papua New Guinea-Solomon Islands in 1989odstrated that their archipelagic
baselines were not given a full effect. Indeed, Bloeindary line cut into and is located
landward of the baseline. A contrasting exampleraided by the agreements involving Sao
Tome and Principe. The long straight archipelagisdtines of Sao Tome and Principe were
accepted by the parties to the agreement to ba giviell effect which lead to points on the
baselines, which are not on natural features, begggl as controlling points to generate the

boundary line.

State practice indicate that even though LOSC higsilated how archipelagic baselines

should be treated in maritime boundary delimitagidhis clear that most States simply choose
to ignore the provisions in order to achieve edpé@asolutions, which in many cases is to the
disadvantage of the archipelagic States. Thisgaadly due to the lack of legal and technical
guidance on how provisions of maritime boundaryindightion involving archipelagic

baselines should be implemented.

4.5 Concluding Remarks

This chapter has highlighted the complexities ofitil@e boundary delimitation, from the

perspective of legal and technical aspects, ant particular reference to the role of the
archipelagic baselines. In terms of legal issuefgerence to the Article 48 LOSC and also to
the practice of the International Courts and Trédduappears to indicate that the role of
archipelagic baselines in maritime boundary deltioh remains somewhat unclear. With
regard to technical issues, they are arguably redk developed yet. At the time of writing,

there is minimal jurisprudence and technical guogaon how archipelagic straight baseline

should be treated in maritime boundary delimitation
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However, this circumstance does not stop some faelagic States from negotiating their

maritime boundaries with their neighbours. Statacfice shows that the lack of legal and
technical guidance is not necessarily an obstaglegetiching a notably acceptable and
equitable solution, since those States and thaghbeurs are free to decide which method suit

their particular maritime boundary.
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5 Concluding Remarks

5.1 Summary

On 10 December 1982, LOSC was opened for signa@mehat first day, Fiji, an archipelagic
State, which is greatly benefited by Part IV of @envention, deposited its ratificatiéff. The
Convention’s first achievement in its own right wasprecedented in the history of treaty

law 277

Part IV of the LOSC represents one of the more \iative aspects of the Conventiof.It
legally and politically confirmed the archipelagitate concept that had been campaigned for
by a number of States, predominantly those whaskoiges consisting of archipelagos, since
UNCLOS |I.

One of the most important elements of the archgel&tate provisions contained in LOSC is
those concerning archipelagic baselines. Theseigioog are not only useful to identify
whether a State can be considered as an archipebagie or not, but also fundamental for
archipelagic States to generate their maritimetéinand, potentially, delimit their maritime

boundaries with neighbouring States.

At this point, it is worth noting that every cods&tate, including archipelagic States, is
entitled to define the outer limits of its maritimenes seaward provided by the LOSC. Those
maritime zones are the territorial S€acontiguous zorf&® and exclusive economic zdfie

and continental sheff?

2% United Nations, Chronological lists of ratificati® of, accessions and successions to the Conveatidn
the related Agreements as at 20 July 2@@8jlable at
<http://www.un.org/Depts/los/reference_files/ctotmyical_lists_of ratifications.htm#The  United Nats
Convention on the Law of the Sea>

' Gary Knight and Hungdah Chiu, The International kzf the sea: cases, documents and readings, ¢bond
Elsevier Applied Science, 1991) p.27

2’8 M. Tsamenyisupra note2 p. 453

291 OSC, Part II, Section 2

801 OSC, Part II, Section 4

81| OSC, Part V

82 | OSC Part VI, LOSC, does not, however, define Hjgebreadth for a continental shelf. It definesath
continental shelf of a coastal State ‘comprisessiebed and subsoil of the submarine areas’ betgoritbrial
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Given the breadth of those zones of maritime juctgzh and the geographical proximity of
many States to one another, overlapping maritimmend are inevitable. There is therefore a
need for boundaries between such zones in ordavdiml disputes and uncertainties over the
rights to exercise sovereignty, sovereign rightudgsdiction and to manage the resourés.
Such boundaries are often determined through aeeawnt between the parties. However, if
the parties fail to reach an agreement, they ads@ lthe option to bring the delimitation case

to a third party, for example the ICJ or the ITLOS.

Even though the LOSC stipulates that maritime zasfearchipelagic States are measured
from archipelagic baselines, however in terms ofitin@ boundary delimitation, it is often
unclear from the research whether a particularesystf straight archipelagic baselines had
any real significance in determining the final Iboa of the maritime boundary delimitation

line.

It is also the case that international Courts amioihals have in the past had cause to consider
the use of straight baselines and have generailtiettnot to use them in the delimitation of a
maritime boundaries which may also apply to ardaigie baseline. However, archipelagic
baselines are much less likely to be excessivianacter since they have to comply with the
fairly rigorous provisions of Article 47 of LOSOa tontrast the straight baselines only need to
comply with the ambiguous language of Article 7Ld&SC. Arguably, therefore, there is
greater justification for the application of arcbliggic baselines in the delimitation of
maritime boundaries than there is for many stralgggelines based on a, to put it mildly,

liberal interpretation of Article 7 of LOSC.

It is suggested that negotiation still represehts liest, as well as the most utilized, way to

delimit maritime boundaries between States. Theiggawill retain full control over every

sea throughout the natural prolongation of landmasthe outer edge of its continental margin. lisecghe
continental margin does not reach the distanc®06fr2n from baselines, such coastal State is eshtitle 200nm
continental shelf, provided that there is no oyaplag entitlement with its neighbouring States. IO&efines
the procedure to delineate the outer limits of tmwmtinental shelf by employing two formulae and two
constraints. Provided that criteria and constramet met, the continental shelf may extend beyor@lrizf from
baselines. In order to define the outer limitdsfdontinental shelf, a coastal State has to peogiblogical and
geomorphological evidence and make a submissioth@oUnited Nations Commission on the Limits of the
Continental Shelf (CLCS).

83 R.R. Churchill and A.V Lowesupra notel2 p 181
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stage of the negotiation, including outcomes. Witeoomes to a negotiation involving
archipelagic States, to reach an equitable solutmoaximizing the role of archipelagic
baselines in constructing the boundary line is g option. It is certainly an option that is
likely to be favoured by archipelagic States thduese

5.2 Evaluation / Recommendations

It is should be underlined that this paper does reptesent the views of the Indonesian
Government, especially Bakosurtanal, nor thoséefivision for Ocean Affairs and Law of
the Sea (DOALOS) or those of the Australian NatioGantre of Ocean Resources and
Security (ANCORS) of the University of Wollongongherefore, this is not an official view
of how Indonesia and those institutions mentionedva dealing with the complexities and
problems regarding archipelagic baseline, espgcial maritime boundary delimitation.
However, this paper has been built through critexalysis with an emphasis on legal and
technical aspects of the subject, by which it sticag able to closely represent the existing
complexities faced by some archipelagic States ewmmtg their maritime boundary

delimitations.

Considering the fact that there are still many segs of maritime boundaries which
involving archipelagic baselines which have notrbsettled, the establishment of technical
guidelines which supported by valid legal argumemtdow the archipelagic straight baseline
should be treated in maritime boundary delimitatioay needed. Indeed, some GIS software
have been applying median line algorithms to cowstequidistance lines involving straight
baselines, which also can be applied in the cordkarchipelagic straight baseline, however

one may argue that the legal basis to support #tbaed should be clearer.

One might hope that the Court or Tribunal can delia legal precedent on this matter.
However, there should be a case brought befor€dtluet involving an archipelagic State. It is
not easy to predict which archipelagic State isngdio bring a maritime delimitation case
before the Court or Tribunal. Bringing a case befilwe Court is more to political issue rather

than legal or technical issue since this relatesnwajor national interest of the parties.
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Nonetheless, arguably this issue specifically hatsbeen discussed in many forums of legal
and technical experts. This may be caused by ttdHat there are not many cases which can
attract people’s attention to discuss this isswsel on this scenario, it is not an exaggeration
to say that it is important to have deeper analges more focussed discussion on this issue
among not only the technical experts but also ¢gall experts, especially from archipelagic

States.
5.3 Future Work

This current research focuses on the legal andnieshissues of archipelagic baseline,
especially in correlation of its role in maritimeoundary delimitation. The historical

perspective of the archipelagic status also has liscussed briefly in this research.
However, it is should be noted that maritime boupakelimitation issue is always developing
over time. This is caused not only by the develapnoé legal jurisprudence but also the fact
that every maritime boundary has its own charesties. The specific characteristics
sometimes force the States or the Court to finditalsle method for a particular segment, just
in order to reach the equitable solution. The faet there are still many unsettled maritime
boundaries will raise a hope that the principled amethods of delimitation will become

clearer and clearer over time. Therefore futureassh on this type of delimitation issue will

retain its relevance, especially on the role ofhgelagic baselines which at the time of

writing remains unclear.
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