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Abstract

Integrating the control of global transmission ofectious diseases in the international
maritime laws regime is complex, a novice job to awd may attract controversy from
relevant organizations dealing with issues on itbes diseases and maritime law. In as much
as health is paramount crucial for the humankigthtrio live, and therefore they must be
protected and safeguarded against the ravagefecofious disease, not any of us can deny the
fact that the maritime is one sector that contedub the global spread of infectious diseases
to the international community. Diseases have sbbyaman, animal and animal products in
vessels of transportation throughout recorded hiside advent of globalization in particular,
the increase in international travel has enabled iméections to spread much more rapidly
around the world. The advance of technology imagdas of shipping and the burgeoning of
the cruise industry complement the massive growtié size, type and number of ships. This
reflected on the constant high demand of internaticceafarers, more incidences on the
discharge of ballast water and sediments from &saad the increased travel on maritime
transports. These advances in the maritime seddr dscalated the tendency on global
transmission of infectious diseases posing a setlereat on the heath of the human
population, and national economies. Much literaamd work on public health law has been
done on mostly all levels to respond to the problamd while the global spread of the
diseases via vessels and through seafarers pglitilgtss known of the work on maritime law
in relation to this issue. Because of this it ipartant to examine the relevance of maritime
law in attempting to reduce and combat the glope¢ad of infectious disease. This paper will
analyse the significance of infectious diseasenast@rnational issue and the legal responses
to the issue in a maritime context. It will focusrficularly on how the issue might impact on
Kiribati and will suggest a way forward for Kiriband other maritime nations in the South

Pacific region.
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1 Introduction

The global spread of infectious diseases has ex@m b threat to the human public health
and national economies for many centuries.

It dates back as far as the fourteenth centurytbreak of the great bubonic plague herein
the “Black Death®, impacting on human suffering and death of a suttst number of
peoples worldwide. At this era the literature ofeatious diseases was in its infancy and
responses to the threat were confined to the edliseretion of national public health
departments to tackle this in their lone effortsd arapabilities within their respective
boundaries.

The fear from the cholera pandemic of the nineteeahtury spreading from South Asia to
most areas of the world costing substantial progorof death around the world sparks the
first attempt for international action, the Intetinaal Health Sanitary Regulations (IHSR)
which was concluded at the start of the twentiethtery in 1903. Also in the course of this
20" century, these diseases were less feared witbttites of medical science to their cure
and substantial improvement of living standardshm developed world. Consequently there
was complacency in the attitude of developed natiomwards infectious diseases threat and
their commitments to the then well establishedridonal Health Regulations (IHR) lax.

Then there comes a time from the last quarter isf28" century to the present when the
threat from the global spread of infectious disetarned. At this turnaround the rate of
global spread has amplified considerably, hencagemaenacing. The onset of HIV/AIDS in
the 1980s, the outbreak of Sever Acute Respirgggndrome (SARS) in 2002-2003, and the
recent pandemic influenza (swine flu) in early 2@08 examples among others.

The fear was coupled with the re-emergence of ono#rolled infectious diseases such as
tuberculosis (TB), Salmonella, and etc, resistimgrtmedical treatments and often difficult to
treat in their new variant forms.

In addition to the above is the spectre of biotésro in relation to the intentional global

spread of infectious disease.

! F.F.CartwrightDisease and Histor{1972), at 37.
2 zacher, M. W., et alGoverning Global Health(2007). Ashgate Publishing Ltd. At 15.
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Against this backdrop it is without doubt that giblspread of infectious diseases had
exacerbated and persists as a challenge to therhpuidic health and national economies.

The global spread of infectious disease if not leid would result in pandemics. The
impacts of historic pandemics were devastating tiondn suffering and death, and the
destruction of national economies especially orettening countries.

The effort of reducing and combating the rapid glafpread of infectious diseases is no
simple task. The causes are multifaceted and otglite identified before seeking their
control. Most infectious diseases are preventabteheir aetiology oftentimes lies outside the
control of the health sectdin this case the control or responses will alsme&drom other
sectors aside from health.

The main key factors that contribute to amplify tjlebal spread of infectious diseases
involve globalization in particular internationatatie and travel. As a result of this
phenomenon, infections which were once limitedpectfic parts of the globe are now able to
spread more easily and rapidly to the human poioul4t

This paper will focus on international travel viartime transport. Three maritime issues
have been identified as significant contributingtéas or causes to accelerate the international
transmission of infectious diseases. These incatpprl) ballast water and sediments, 2)
transmission aboard and globally via passengerccargb ships, and 3) the seafarers’ reservoir
for sexual transmitted infections.

Because of this it is important to examine thevatee of maritime law in attempting to
reduce and combat the global spread of infectiogseade. This paper will analyse the
significance of infectious disease as an intermatiessue and the legal responses to the issue
in a maritime context. It will focus particulariyndow the issue might impact on Kiribati and
will suggest a way forward for Kiribati and otheantime nations in the South Pacific.

This paper is divided into 6 chapters. Chaptervegian introduction. In Chapter 2, as a
novice to the area of the public health, it is ssegy to insert a general overview on infectious
disease. Chapter 3 describes the nexus betweationfe disease and the maritime sector and

the relevance of maritime law to respond to theiesChapter 4 discusses on infectious

3 Apostolopoulos, Y., Sonmez, $opulation Mobility and Infectious Diseag@007) Springer
Science+Business Media, LLC, at 6.
* Ibid, at 8.



diseases impacts on the small island developingsstsIDS), their unique characters and
status of vulnerability with an emphasis on Kiribathe International Public Health and
Maritime Responses are covered under Chapter 5pt@h& discusses on the regional
responses. The Kiribati Public Health and Maritilceevs and Institutions are detailed in
Chapter 6. The conclusion posits proposals andwewndations as a way forward to reduce
and contain the rapid global spread of infectioiseases from a maritime perspective
particularly for Kiribati.



2 Infectious Disease

Definition

Infectious Disease (the ID) is defined as a diseasalting from the presence and activity
of pathogenic microbial agents in the bddjhese agents include pathogenic viruses,
pathogenic bacteria, fungi, protozoa, multicellyarasites, and aberrant proteins known as
prions? Infectious pathologies are also called communiaideases or transmissible diseases
due to their potential of transmission from onesperor species to another by replicating
agents.

The IDs are known as resilient, and able to suraivé multiply through adaptation and
natural selectiofi. They also relentlessly find entry points to hurpapulations through
diverse mechanisms. Respiratory diseases are colyauired by contact with aerosolized
droplets, spread by sneezing, coughing, talkirgsiki or even singifige.g. Influenza,
legionnaire, etc. Gastrointestinal diseases asnaitquired by ingesting contaminated food
and watel’ e.g. Salmonella and Cyclospora cayetanensis. Sextamsmitted diseases are
acquired through contact with bodily fluids genbrals a result of sexual activity for instance
HIV/AIDS and etc. vectors such as mosquitoes, et@éten responsible for serious blood-
borne diseases, such as malaria, and other IDs.

In other words the IDs are highly infectious, atigpase serious problems for global health
if not controlled. They are mostly feared in the@tture to emerge, spread and re-emerge to the
human population.

ID Emergence, Transmission and Re-emergence

® The American Heritage@ Stedman’s Medical Dictigr{&toughton Mifflin Company 2002).

® Donald’s lllustrated Medical Dictionary 2004 WB&lers.

" Ibid.

8 Kimball A. M, Risky Trade Infectious Disease in the Era of Gldbralde,(Ashgate Publishing Ltd) (2006),
at xiii

° Kenneth J. Ryan and C.George Ray, Sherris Metiabbiology Fourth Edition McGraw Hill 2004.

19 |bid



Emergence

Science provides that the emergence of infectiossade occurs when the agent crossed
over from other vertebrate animals to humans; esusspecially RNA (ribonucleic acid)
viruses like influenza, SARS and HIV, which seembtomore adept at jumping the species
barrier’* Many of the so-called new diseases in the lastthisdcentury have proved to be
primarily infections of wild animals which have lmegansmitted to man, and have sometimes
proved far more severe in their new host than @ir thormal host$? The mechanisms of that
crossover are largely unknown, but some factorsndeefacilitate the process, such as poor
water and sanitation, the encroachment of humananomals’ habitats, maintaining food
animals in crowded conditions, and extensive userifmicrobials:®> Most international
authorities agree that the intensification of tloalfry industry is related to the emergence of
fatal bird flu outbreaks in Europe and AsfaThere is a consensus that most of the new
pathogens that have emerged over the last tweig yeve done so in response to ecological
pressure rather than evolutionary change in theabis themselves. Ecological changes
such as new agricultural practices, urbanisatidobaidization and climate change seem to

drive microbes from animals into new human hobts.

Transmission

As discussed above these diseases are infectidusapable to spread to the jurisdictional
or international community. The main determinaritat tcontribute to the local spread or
epidemic incorporate, again the absence of cleait sanitation facilities, insufficient health
and regulatory resources, and the unavailability goiod diagnostic surveillance and

epidemiological capabilitie¥.

" bid, p. 14

2 Kimball A. M, op. cit, p.16.

13 Kenneth J, et abp. cit, p. 99.

4 Food and Agriculture Organisation of the Unitediblas (2004)Avian Influenza: Stop the Risk for
Humans and Animal at Source.

15 Kimball A. M, op. cit.,p. 99

16 slingenbergh, J. I., M. Gilbert, et al. (20045cblogical sources of zoonotic diseasBgvue scientifique
et technique3(2): p. 467 to 84

7 Kimball A. M, op. cit.,p.14.



Global transmission or a pandemic occurs when tieolres or these diseases cross
frontiers into countries of which are novel to thefle two most significant factors that

contribute to accelerate the global transmissienirgernational trade and travel.

Re-emergence

The second half of the twentieth century witnessedain diseases which have been put
under control to emerge again. They have mutatediew variant forms and resist their drug-
treatments, e.g. tuberculosis (TB) and etc.

Historic Pandemics and The Impacts

The emergence and global spread of infectious sise&anot a new phenomenon to the
world. The struggle between humankind and the 1B been around for centuries as evident
through historic pandemics or global epidemics.

It could be traced back to the influenza panderhi€l@ sc and the Plague of Athens in 430
sc. The 14" century was the age of the “Black Death” the bubgiague, which became
pandemic in 1348, decimated a substantial numbethef population in Europ€. The
exchange of infectious diseases between the Eumspesd Native Americans during the
European conquest of the North and South Amefftisthe 19" century cholera pandemics
spread from South Asia to most areas of the world ked into the first international
conference in 185%. The severe outbreak of pandemic influenza (Spafishin the early
20" century, 1918 — 1919 which resulted in about 4ionideaths worldwidé? The onset of
HIV/AIDS at the end of the 2Dcentury i.e. in the 1980s. The wake of the SARR002-
2003. The outbreak of bird flu (Avian Flu) in 200d8hd the recent pandemic influenza of
swine flu at the beginning of 2009.

18 ThucydidesHistory of the Peloponnesian WER. Warner trans.) (1954), 151-6.

19 F.F. CartwrightDisease and Histor{1972), 37.

20 A.W. Crosby, Jr.The Columbian Exchange: Biological and Cultural @equences of 14942972), at 35-
63.

2 Zacher. M.W., Cooper. A.F, et al, (2007The Transformation in Global Health Collaboratiémce the
1990s"Governing Global Healthat 15.

22. Stephenson, | KG. Nicholson, et al. (2004). “Confing the avian influenza threat: vaccine develeptm

for a potential pandemicl,ancet Infectious Diseasd$3):499-509
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The impacts from pandemics are threatening andstivag, not only on human suffering
and death, but also on national economies, eithrectty due to the need for measures to
contain disease and manage those who become mfectendirectly because of decreases in
travel and trade limitation$

The ID beyond borders

The ID’s infectious character had been for manytw#ss know no frontiers and cross
boundaries via state’s points of entry, througlenmational trade and travel posing risk to the
health of the human population. Nevertheless gdahe 18' century, the scientific study on
the ID epidemiology was quite limited, and thereftihe understanding on the ID impacts on
public health and their control of their global spd was considered to be a sovereign issue of
a particular state.

The 19" century witnessed the advances in science andrtiprsves the knowledge of the
infectious and transmissible nature of the ID aheirtcontrol. This was coupled with the
striking ID pandemics, for instance the choleradmmics of 1851 and etc. It was then
understood that the ID is capable to cross boraledsby all means the control will go beyond
sovereignty to involve other states. It is obvithest the outbreak or epidemic of the ID in one
country is a concern of another regardless of wrethinvolves a developed or developing
country. At the same time the control and respoggénst the ID global transmission goes
beyond boundaries.

The ID transmission and control beyond the bordeas immensely considered and
addressed during the second half of th& 2@ntury with the advent of globalization, in

particular the increase in international trade tmadel.

Globalization

Globalization is defined as a process of closeeradtion of human activity within
economic, political, cultural, social, and othermepmes and along spatial, temporal, and
cognitive dimension$’ It is generally accepted that the expansion darimtional trade and

travel which had taken place during the last 3@®years have involved significantly greater

% |bid (Kimball) at xiii
% Lee, K. (Ed) (2003)Health Impacts of GlobalisatiolNew York: Plagrave Macmillan.
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movement of people and goods between countrieg;hwiniake the global spread of disease
easief’

The ID a significant international issue

The global character of the infectious disease Iproldis not new because they have for
centuries spread around the world. However thezagan of the ID as a crucial international
issue occurred later during the second half of 18 century with the advance studies in
scientific epidemiology, and the cholera pandenfit851. It was then widely understood that
the ID infectious character respect no boundaiaesl the effort to reduce and contain its
global spread undermined sovereignty and requakeagleffort.

The effect of globalization in particular increasedernational trade and travel which
exacerbated the global spread of the ID, coinciawiy the accelerating fears of new deadly
pandemics e.g. SARS and Avian Influenza, amplifted significance of the ID to be

addressed and responded as an international matter.

International Maritime Travel

International maritime travel involves modern tgamgs and activities pertinent to the
maritime sector which contribute or cause to amgghie international transmission of the 1D
accelerating the risk or threat to the health & Human population. For instance, ships,

passenger and cargo vessels and seafarers.

% Select Committee on International Organisati@iseases Know No Frontiers: How effective are

Intergovernmental Organisations in controlling thepread? (2008). Vd| at 13.
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3 The ID nexus with Maritime Sector

The important nexus of the maritime sector witheatious disease is through its contribution
to amplify the global spread of the ID, increasiig to the human public health. This section
sets out the incidents where the occurrences direats and global transmission of the ID

linked or connected to a maritime feature or attivi

3.1 The Past Incidents

Infectious diseases have been spread by vessdisaredportation throughout recorded
history.

One of the earliest recorded incidents of the shiadisease by sea transport occurred
during the winter of 1346/47 of the fourteenth ceptwhen a small band of Genoese traders
took shelter at Caffa (now Theodosia) on the BKaek?® The town was besieged by attacking
Tartars who had travelled by ship, many of whomenafected on board by the plague or
“Black Death” as it later became knowhThis was the period of the great bubonic plague
which decimated a substantial number of peoplésefvorld.

In the nineteenth century (1838) the arrival okdises in the Pacific Islands implicated also
on the arrival of vessels. Williams wrote in hisokabout a visit to Rarotonga; “The natives
said that the pestilence was brought to their éslayna vessel which visited them just before it
commenced its ravages. It is certainly a fact whdahnot be controverted, that most of the
diseases which have raged in the islands duringesigence there have been introduced by

28

ships

3.2 The Latter Incidents

Ballast water and sediment

%6 ThucydidesHistory of the Peloponnesian WER. Warner trans.) (1954), at 150 - 155
" ibid
2 williams, J. (1838)A Narrative of Missionary Enterprises in the So8tw Islands.ondon, John Snow.
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Shipping transfers approximately 3 to 5 billion goof ballast water internationally each
year as well as domestically within countries aggions.

All ships need to carry ballast water to keep tretable in the water. Taking on ballast
water and discharging must be carefully controtieénsure the safety of the vessel and the
seafarers on boards. But there is another challerthe taking up of ballast water from one
part of the world and discharging it elsewhere icdiroduce invasive aquatic species, such as
zebra mussels, into an environment where they cestwn natural local species. It is
estimated that at least 7,000 different speciesaneg carried in ship’s ballast tanks around
the world® Though the focus of the work on ballast water agement relates to
environment pollution it was also implicated in thensmission of infectious disease.

In 1991, cholera pandemic reached Latin Americaradimost a century without 31.A
large outbreak in Peru quickly extended throughbetregion and severe embargoes against a
range of Peruvian products were applied and touvs® curtailed all with adverse effect on
the economy of Peru. Everything from fish productscotton sundries was embargoed by
trading partners under the guise of preventingresiom of cholera into their territoriés.

The Pan American Health Organisations (PAHO) hésnated the economic cost in just
nine months rose to $770 milligh.

All it took for Peru was the introduction of chadesuspected to have come from the ballast
of a Chinese freighter discharged into harbor vester

Transmission via vessels — on board and at global

Travel via maritime transport has played a majde iia the transmission of infectious
diseases on board vessels, and to the internatonahunity creating public health risk to the
human population. Transmission on board vesselsl ¢@ppen on every vessel irrespective of
size, type, and capacity. From a fishing vessel targo vessel, disease spread is easy because
of the semi closed and crowded environment workstreistandard of sufficient sanitation and

% MO Globallast Management Programme
30 Available athttp://www.who.int/topics/cholera/impact/emiccessed on 28 September 2009.
¥ Kimbal, A. M, at 140

32\WHO, Cholera Impactsp.cit.
¥ Kimbal A.M at 140

-10 -



clean water is not provided. As far as the evidegues, cargo ships and passenger ships have
been documented as most prevalent and notoridie ittansmission of infectious diseases on
their board.

Passenger Ships

The passenger shipping industry (cruise ships amie$) has expanded considerably in
recent years with the substantial increase in @ passenger capacity. In 2007, 12 million
passengers worldwide travelled on cruise ships¥%aintrease from the previous yéam
typical cruise ship at present carries up to 30@spngers and 1000 cr&an April 2008 the
Independence of the Seeruise ship commenced work, and is known curretdlype the
largest at 340m and able to carry 4,375 passemgersnore than one thousand crew. There
are also details about the prospective bigger ershsp, theOasis of the Sea — Project
Genesiswith guests capacity of 5,400 and will be launcimelhte 2009.

Typically passenger ships carry a large nhumbereaipfe in close proximity in confined
spaces for increasingly long periods of time. ltildobe considered a gathering place for the
global community, where opportunities for intergeral interactions and sharing common
activities, food and beverages are plentiful. Petseperson or indirect transmission (e.g.
contaminated surfaces) can occur anywhere peoplerawded together, i.e. it constitutes a
place for the spread of the disease.

Cruise itineraries incorporate all continents aneha which are not easily accessible by
other means of travel. The diversity of passengatscrew members coupled with the rapid
movement of the cruise ships from one port to amwtand the semi closed and crowded
environment of such cruise ships may impact inatisespread to other passengers and crew
members, as well as dissemination of those disdasesited ports/countries and the home
communities of disembarking passengers and crewh®em

A literature review by WHO identified more than 168&eases outbreaks associated with
ships since 1970 — 2080 This is probably an underestimate because marbyrealks are not

reported and some may go undetected. Outbreaks eésles, rubella, varicella,

3 International Travel And Health 2008ttp://www.who.org
% |bid.
3 WHO/SDE/WSH/01.4Sanitation on Ships- Compedium of outbreaks of foodborne and waterborne

disease and Legionaires’ disease associated withsfh970-20002001.
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meningococcal meningitis, hepatitis A, legionekpsand respiratory and gastrointestinal
illness among ship travellers have been reportgdch outbreaks are of concern because of
their potentially, serious health consequenceshaghl costs to the industry. In recent years,

influenza and norovirus outbreaks have been phigiadth challenges for the cruise industry.

Gastrointestinal disease

A wide range of pathogens affected passengers aed/ @uring ship-associated
gastrointestinal disease outbreaks. These includend®ella species, Enterotoxigenic
Escherichia coli, Norwalk-like virus (NLV), Clyclpsra, etc® Most of the detected
gastrointestinal disease outbreaks were assoaiatiedruise ships and were linked to food, or
water consumed onboard sRipFactors contributing to outbreaks included contetsd
bunkered water, inadequate disinfection of potaké&ter, potable water contaminated by
sewage on ship, poor design and construction adbpetwater storage tanks, deficiencies in
food handling, preparation and cooking and useafster in the gallely.

Norwalk-like virus (NLV) is the most common pathogemplicated in outbreaks.
Symptoms often start with sudden onset of vomiting/or diarrhoea. There may be fever,
abdominal cramps and malaise. The virus can spreddod or water or from person to
person. It is a very infectious disease and inauéreak on a cruise ship in 1998, over 80%
of the 841 passengers were affected.

Norovirus is another common pathogen causing thbreaks. In June, 2006 a reported
outbreaks on cruise ships suddenly increased; 4Bremks occurred on 13 vess&ls.
Symptoms and mode of transmission and morbiditydeetical to the above NLV disease.

To prevent and reduce outbreaks of gastroenteatised by norovirus, it is important for

ships to enhance food and water sanitation meaauncedisinfection of surfaces.

37 Outbreaks of diseases on passenger ships. 20@8abie athttp://www.cic.gov/travel
% Ibid.
% Ibid.
0 |bid.
“ Ibid.
2 Ibid.
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Legionnaires’ a respiratory disease

Legionnaires’ disease is a potentially fatal forfrppeumonia, first recognized in 19%%6.
The disease is normally contracted by inhaling degila bacteria deep into the lungs.
Legionella species can be found in droplets of w#éerosols) or in droplet nuclei (the
particles left after the water has evaporaféd).

The WHO review showed that over 50 incidents ofibegaires’ disease, involving over
200 cases were associated with ships in the pastdde” For instance, an outbreak of
Legionnaires’ disease occurred on a single criigeia 1994: 50 passengers were affected on
nine different cruises and one passenger dieddiBease was linked to a whirlpool spa on the
ship®

Prevention and Control depend on proper disinfactifdtration and storage of source
water; avoidance of dead ends in pipes and regémning and disinfection of spas are

required to reduce the risk of legionellosis orpshf

Influenza and other respiratory tract infections

Influenza is an acute viral disease of the regmiyatract characterized by fever, headache,
myalgia, prostration, coryza, sore throat and cotlwt is often severe and protractdd.
Airborne spread predominates among crowded popuktin enclosed spaces and may also
occur through direct contatt.The influenza virus may persist for hours, pattidy in the

cold and in low humidity° Incubation period is short, from one to three daysl individuals

*3WHO Fact Sheet 1269, February 2008hip Sanitation and Healtlyailable at
http://www.who.int/mediacenter/factsheetecessed on 28 September 2009.

* |bid.

5 Opcit.

© Ibid.

*" International Travel and Health 200@pde of Travel: Health Consideratiorat, 27.

“8 Kimball, A. M., Risky Trade — Infectious Disease in the Era of @ldrade,(2006). Ashgate Publishing
Limited, London. At 49.

9 Ibid.

%0 Ibid.
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are infectious for three to five days following tlmset of illness’ There are types of
influenza viruses — A, B and C — and the emerg@figeew strains occurs only with type A
viruses>?

A literature review indicated among other thindgtthigh attack of influenza have been
reported in closed settings such as cruise sHiggom 1997 to 2005, nine confirmed
outbreaks of influenza associated with passenges stave been described in the scientific
literature with attack rates up to 37%.

Another recent incident in early 2009 was the adkrand transmission of the new
influenza A (H1N1) virus (swine flu) aboard the R®&Cruises’ Pacific Dawn and to Australia
through the arriving passengers. Consequently, iandrder to prevent the transmission,
Australia has prompted authorities to divert thesse away from the major population
centers. The Pacific Dawn in compliance had digette anchor off one remote island and
remain there while tests are carried out on saniptes at least three more crew members
who have come down with flu-like symptoms. No pagee was allowed to disembark.

It is important to note that crew members who sg@agsengers may become reservoirs for
influenza infection and may transmit to passengarsubsequent cruises.

Additionally when passengers from southern andheornt hemispheres mix, there is a
potential for off-season exposure to diseasesribanally emerge at particular times of the
year>® So people who normally receive vaccines in aritim of the winter flu season may
be unexpectedly exposed in the summer when theyueter people from countries where the

seasons are revers&d.For instance in August 1997, a group of passanfyjem Australia,

*! |bid.

252 |pid.

3 Minooee A, Rickman LS. Infectious Diseases onszships. Clin Infect Dis 1999:737-43.

> Miller IM, Tam TW. Maloney S. Fukukda K. Cox N. &lan J, et al. Cruise Ships: high-risk passengers
and the global spread of new influenza viruses @lfect Dis 2000:433-8. See also: Update: Infl@eactivity —
United States, 1997-98 season. MMWR Morb Mortal WRep 1997: 1094-8. See also Brotherton JM, Delpech
VC, Gilbert GL, Hatzi S, Paraskevopoulos PD, McAnulM. A large outbreak of influenza A and B onraise
ship causing widespread morbidity. Epidemiol Inf2@803 Apr;130(2):263-71.

* |bid.

%6 Kimball, A.M., p. 40.

> Ibid.
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which typically has a flu season that runs from MaySeptember, boarded a cruise ship in
New York, where the flu is more common in the opfosonths. The Australian passengers
were disproportionately represented in an initithek of acute respiratory illness that
subsequently spread through the ship, suggestiamgtiiey may have been infected before
boarding>® Moreover, the outbreak marked the first of thatipalar strain of virus in North
America. Similarly, a summer-time influenza in Atas Yukon Territory between May and
September of 1998 was linked to an infusion of sguship passengers and crew into the
area>® This cruise, up the inside passage along the afaSanada, seeded influenza into
communities along the route during the summer, igcoff-season for flu in the northern
hemisphere.

Cargo Ships
The survey in respect of sea-farers indicates abeunof seamen are infected with
legionnaire. The inspection of these ships provittias microbes of this disease were found on

the ship’s surfaces and from the air conditionhef tabins.

The Seafarers

Seafarers have been implicated as reservoirs #orstnissions of sexual transmitted
diseases, to their spouses or sexual partnersyatisited port or to their home countries e.g.
HIV/AIDS, Chlamydia and etc. A 2004 survey indeadthat Chlamydia was found in 75% of
Kiribati experienced seafarers.

The above incidents had illustrated the first ind@ot link or relationship between the
maritime sector and the ID, i.e. maritime role tigh vessels in transmitting the diseases on
board and extendedly to the international commu#Aipparently the current and prospective
vibrant acceleration of the maritime industry, cledpwith burgeoning in international trade,

and the proliferation as well as the popularityhef cruise industry had amplified and worsen

8 Miller, J. M., T. W. Tam et al. (2000). “Cruiseiph: high- risk passengers and the global spreawf
influenza viruses”Clinical Infectious Disease®1(2): 433-8.

9 Uyeki, T.M., S. B. Zane, et al. (2003). “Large suettime influenza A outbreak among tourists in Aas
and the Yukon Territory"Clinical Infectious Disease36(9): 1095-102.
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the pace in global spread of these diseases pegsistchallenge public health security of the
global community. There is a need for constructefécient and effective responses to reduce
and contain this problem.

The relevance of maritime law

The relevance of maritime law in the effort to minse and reverse the rapid global spread
of the ID depends on whether or not there is aabéished link of this ID issue to the
matritime law. The definition of maritime law wouttbnfirm the important linkage and its
relevance to address this instant problem.

Maritime Law is defined as “that system of law whigarticularly relates to commerce and
navigation, to business transacted at sea or mglati navigation, to ships and shipping, to
seamen, to the transportation of persons and psod®y sea, and to marine affairs
generally.®® Apparently the three issues identified under rimadtsector to have contributed
to amplify the global transmission of the ID; shipallast water, passenger and cargo ships,
and seafarers are covered under the above definttierefore this conclude maritime law is
relevant in providing legal responses to reduak @mbat the rapid international spread of
the ID.

€0 Black’s Law Dictionary, Revised™edition at page. 1121.
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4 The ID and Small Island Developing States

The first part of this chapter provides an overviewthe Small Island Developing States
(known as SIDS) through the origin of this categofycountries, the members, and their
unique status and vulnerabilities encountered winghede their efforts towards sustainable
development. It examines the important link betwgenID issue and SIDS nations in terms
of their global spread to and from these countsied the general impacts it could inflict on
these group of countries in the context of theoytiar characteristics and vulnerabilities and
their strive for sustainable development. It déistiates the effects of ID pandemics on
developed countries and SIDS.

The second part specifies the above scenario iKitlitgati context; global transmission of
the ID to Kiribati (emphasis is placed on the pblgsinternational spread of ID via maritime

sector), and the impacts inevitable from this tnaission or pandemic(s) on Kiribati.

Overview of SIDS

The origins of the SIDS category

There is no explicit and proper definition of then&l Island Developing States (SIDS)
category. The specific categorization of SIDS artiie least developing countries and
developing countries originated through a long pssccommencing from the attempts to
classify their disparities on the basis of theiique characteristics and vulnerabilities for
purposes of qualifications for special treatmeaotrfrdeveloped partners.

Developing countries cannot be regarded as a unjfondifferentiated grouf}. There have
been attempts to classify these countries into ggaur categories, often with the idea that
these categories could form the basis for a mofierdntiated treatment of developing
countries®® Numerous categorizations have been proposed, bst have not gone beyond
research findings and consideration within academiicles®® The classification or

formulation of criteria for qualifying a country tmelong in the category of SIDS is crucial to

1 Hein P.Is a special treatment of Small Island DevelopitagéSpossible? ‘Small Island developing States:
origin of the category and definition issues”, UNEO/LDC/2004/1, United Nations 2004, at page 2.

%2 Ibid.

% Ibid.
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enhance the credibility of the category and itsacéty to gain greater attention and attract a
more effective and favourable treatment from dewelent partners.

The early few categories of developing countriggo(do specific SIDS) that have earned
international recognition in the United Nations avtter relevant organizations are country
denominations which were distinguished based onethel of development. They are listed

hereunder.

The Least Developed Countries (LDCs) category

In 1968 the LDC category was identified within teited Nations and officially instituted
in 1971%* LDCs have been referred to in almost all inteoval conferences as requiring

special suppoft:

The low-income (and IDA-eligible) countries

The “low-income countries” is another classificatiassessed by the World Bank on the
level of development basing on the per capita nationcome. States with possessing per
capita below a periodically reviewed national in@aut-off point (US per capita in 2003) are
qualified as low-income and eligible for Internai@ Development Association (IDA) soft-
lending conditions by this World Bank Grotf.

Human Development Index (HDI) ranking

The United Nations Development Programme (UNDPet®ed a ranking on developing
countries through human variables in addition twome per capita. The HDI was not been
used as a yardstick for justifying special measumetavour of any particular category of
countries. However the criteria used for identifyinDCs are related to that of the HDI, it is

noted that most of the countries with the lowest E&res are also LDCS.

The SIDS category

% |bid at 2
% Ibid

% |bid at 3.
" Ibid at 4
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Other assessments to categorise developing stitksfeom the above involve distinctions
based on geographical factors and size. Thesesassets led to the categorisation of the
SIDS denomination, nevertheless the category resnaidefined.

The island developing countries (former name of Sibefore 1994), and land-locked
developing countries were internationally identfieas geographically disadvantaged.
UNCTAD, after initiating the LDC category in therBal970s, was the first body to facilitate
the development of a framework for internationalicac in favour of countries in the two
groups. In 1972 at their third session it was cotet that a panel of experts should denote
and study the problems of island developing coastrin 1976 at its fourth session UNCTAD
encouraged the international community to envisggecial measures in favour of these
countries. In 1977, UNCTAD secretariat set up acgpd’rogramme for these states within
the United Nations. Between the late 1970s ananrtice1980s, the integral characteristics and
problems of island developing countries were adsr@sn UNCTAD reports and raised in the
United Nations General Assembly resolutions.

The most commonly raised problems were issues aflsess and remoteness, constraints
in transport and communications, distance from elarkcenters, low resource
endowment/narrow resource base, dependence on dewnadities as sources of foreign
exchange earnings, limited internal markets, ankherability to natural and environment
disaster§®

In 1983 the non-aligned movement had also pursuepegific focus on small island
countries for a long tim&. In 1985, the World Bank recognized the “small islaxception”
for IDA eligibility. ”® The formal phasing out of the island developingrides category in
favour of SIDS was initiated in 1992 in an indireaainner, on the occasion of the United
Nations Conference on Environment and Developmtérd Earth Summit) held in Rio de
Janeiro in 1992. Agenda 21, which was adopted isyctinference, contained a special section

(chapter 17, section G) devoted to the sustaindbielopment of small island developing

% |bid at 5.

% The Non-aligned meeting of experts on small isldedeloping countries, Report NAC/CONF.
7/EM/DOC.4/Rev.2. Non-Aligned Movement, Grenade83.9

0 Opicit at 7.
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States. Following this conference, the UN Genessefinbly decided, in December 16920
convene the first Global Conference on the Sudténdevelopment of Small Island
Developing States (Barbados, April-May 1994). Amothiesolution on island developing
countries was routinely adopted by the General isbein the same yedt.It is at this year
that the United Nations abandoned the conceptraflisisland countries” and gave way to a
more focused denomination that of Small Island Dmyiag States (SIDS). The later relevant
international frameworks and conferences on thesatdes have specifically spell out SIDS
in their programmes and work. These include Intgonal Conference on Financing for
Development in 2002; the “Monterrey Consensus”,Jbleannesburg Plan of Implementation
of the same year, and the Mauritius Strategy ofémentation of 2005.

Moreover, the classification of developing courdran distinctions based on size reflected
on the works of the International Economic AssaeciaiLisbon) in 1957 which marked the
first manifestations of global attention on thisus, and the Joint Task Force on small states of
the Commonwealth Secretariat and the World Bankn#dke recommendations on desirable
responses to the problems of “small economiestistafrom 1982 through 2002. The later
action coincided with the work of the World Tradeg@nization (WTO) observed through the
specific reference to “small economies” in the DdMiaisterial Declaration of 2001, and the
Ministers resolutions for WTO to “examine issuektiag to the trade of small economies”
aiming “to frame responses to the trade-relatedeissdentified for the fuller integration of
small, vulnerable economies into the multilateralding system, and not to create a sup-
category of WTO Members’™®

The “small economies” categorization used by then@onwealth Secretariat and WTO is
ambiguous. To categorise developing countries by sf their small economies is confusing
and is unlikely to be used to distinguish SIDS deimation exclusively without the influx of

other obvious non-SIDS countries with small ecoresni

SIDS unique characteristics and vulnerabilities

"1 Resolution 47/189
2 Resolution 47/186

BWTO, Doha Ministerial Declaration, Para 35.
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In the absence of a clear definition on the clasgibn of the SIDS category, they are
presently identified through the peculiar charastess and vulnerabilities they confront in
their pursuit of sustainable development.

The characteristics and vulnerabilities of SIDS wtsssed in numerous UNCTAD reports,
UN General Assembly resolutions, in the Barbadagfmme of Action for the Sustainable
Development of SIDS (BPoA), Mauritius Strategy flonplementation, and through UN
established units for SIDS.

These were reiterated again in the recent repdtieoSecretary General on the sustainable
development: follow-up to and implementation of Maus Strategy for the Further
Implementation of the BPoA for the Sustainable Depment of SIDS! The special
characteristics and vulnerabilities of SIDS whi@nder them deserving of the continued
attention and support of the UN systems and theemidternational community are listed
below;

SIDS countries have in common a number of strutprablems:

» Their populations and markets are small;

» Their resource base is narrow, fragile and prordisiuption by natural disasters;

» They typically depend for foreign exchange on alsmange of primary product

exports; and

» They generally have limited local capital for prative investment.

The characteristics of SIDS also include:
» Remoteness;
Geographical dispersion;
Fragility of ecosystems;
Constraints on transport and communications;
Isolation from markets;
Vulnerability to exogenous economic and financracks;
Limited freshwater supplies;

Heavy dependence on imports;

YV V.V V V V VYV V

Depletion of non-renewable resources; and

" UN-General Assembly, A/64/278, 10 August 2009 ate 3
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» And, weak human and institutional capacity fortstgéc decision making.

Membership of SIDS

The SIDS category consists of 51 Members underUh#ed Nations Department of
Economic and Social Affairs (UNDESA). There areethrmain groups or region of the
member countries. They are known as the Africaiaim@cean and Mediterranean and South
China Sea (the AIMS), the Caribbean states (the IC&R1), and the Pacific Island Forum
(PIF). Each Member are categorised to the respecégion of their origin or geographical
location. The Pacific Islands Forum is made up &merican Samoa, Northern Marianas,
Cook Islands, Fiji, French Polynesia, Guam, Kirip8arshal Islands, Federated States of
Micronesia, Nauru, New Caledonia, Niue, Palau, Baplew Guinea, Samoa, Solomon

Islands, Timor-Lester, Tonga, Tuvalu and Vanuatu.

The ID link with SIDS nations

The significant link between the ID and SIDS nasianthrough the global spread of the ID
to these countries and the impacts of prospectsigmaics on the health of the human
population, national economies and the sustaindélelopment of any respective nations of
SIDS. Further as discussed in Part | of this paperexperience of many regions have shown
that failure to effectively control such diseasssHiV/AIDS will have substantial negative
impacts on future sustainable development in adllsisiand developing states.

The survival of small island developing statesirisffy rooted in their human resources ...
which are the most significant assets; those assetsnder severe stress and all efforts must
be taken to ensure the central position of peapthé process of sustainable developnient.

Sustainable development programmes must seek emeahhe quality of life of peoples,
including their health, well-being and safély.

Health is the key determinant of sustainable depraknt as identified through the

internationally agreed development goals, includihgse contained in the Millennium

55 United Nations General Assembly A/Conf, 167/9,abetr 1994 at page 3.
% |bid
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Declaration’” The strengthening and further development of craijmm and experience-
sharing among small island developing states inatlea of health is crucial and should be
made a priority® A major concern in small islands developing stateshe increasing
incidence of such health challenges as HIV/AID®gtaulosis, SARS, bird flu and other new

emerging diseases, and their impact on sustaintzvielopment?®
Impacts of ID vs. Sustainable Development of SIDS

“Sustainable Development is a development that snéetneed of the present
without compromising the ability of future geneoais to meet their own
needs. It contains within it two key concepts: ¢bacept of ‘needs’, in
particular the essential needs of the world’s ptowhich overriding
priority should be given; and the idea of limitatsoimpose by the state
of technology and social organization on the emnments ability to meet
present and future need®.”

The three main pillars of sustainable developmer eonceptually; environmental
sustainability, economic sustainability, socialificdl sustainability, and cultural sustainability
was later added as the foufthin the context of SIDS, health and their humamueses are
integral to the development of social politicaltsirsability. It is imperative on the government
to strengthen and maintain the health of the conitywuh it has to achieve sustainable
developments.

Scientific advances in the development of vaccara chemotherapeutic agents and at the
same time with the improvements in human life stadsl have brought communicable
diseases under control. However, there remain nrapgrtant IDs for which the maritime
sector are indispensable, especially in the fiéldvater, food, air, and sanitation on vessels,
and sexual transmitted infections spread by seafa®uch diseases include; salmonella,

legionnaire, influenza, HIV/AIDS and Chlamydia. kil such instances, the maritime

" Mauritius Strategy of Implementation, 2005, atg@a§.

8 Ibid.

" Ibid.

8 United Nations, 1987. “Report of the World Comriasson Environment and Development”, General
Assembly Resolution 42/187, 11 December 1987.

& Ibid.
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measures, either as an integral part of primarytiheare or undertaken outside the health
sector, form an indispensable component of ovéitattontrol strategies, together with health
and hygiene education.

For instance, the SIDS need to be committed toesddthe ID and theirs impacts for
instance on HIV/AIDS which is prevalent in many Slbountries. In addition to its impact on
individuals and families, HIV/AIDS or other IDs aparticularly devastating for countries
with small populations and limited skilled workfes; taking a severe toll on their economies
as productivity declines, income levels are reduaed the social fabric is undermined.
Responding to HIV/AIDS and other IDs is both anamnghealth issue and a development
imperative.

The social economic impact of the pandemic is etgqueto be devastating for all countries,
and increasingly for women and childf&nwhile direct health costs will be substantial,ythe
will be dwarfed by the indirect costs of the pandermainly costs associated with the loss of
income and decreased productivity of the workfdfcéhe pandemic will inhibit growth of
the service and industrial sectors and signifigairicrease the costs of human capacity-

building and retraining?
The ID and Kiribati

Overview of Kiribati

Kiribati is small and remote, comprised of 33 atslands, and spread over a vast area of
the Pacific Ocean. It has three main island grodps, main group known as the Gilbert
Islands which are made up of 16 islands includimg ¢apital island of South Tarawa, the
Phoenix Islands include 8 atolls, the Line Islandth 8 coral islands, and Banaba Island. The
islands were surrounded by exclusive economic zd&EsZs) encompassing 3.5 million
square kilometres (kijy stretching 5,000 kilometres (km) from west tsteand 2,000 km

from north to south, but a total land area of o8l square kilometres (K Isolation,

82 pgenda 21, 1992, at page 5
8 |bid
84 |bid
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sparse resources, and a fragile environment cam&canomic activity. Kiribati is part of the

Micronesia in the Pacific Region (refer to Figurbelow).

The People
The people of Kiribati are by nature hardy, egsita, and conservativ.Land is scarce in

Kiribati, and land-based resources are spirs@milies and communities in Kiribati have
always had to manage risks that threatened theirvaliin the isolated and physically limited
environment of their mid-Pacific atoll chdih.

The population of Kiribati was at 92,533 in the 80€ensu¥, an increase of 9.5% or
slightly more than 8,000 persons over the 2000 u=riEhis represents an annual growth rate
of 1.8%, a current annual population increment,@0Q@ — 1,750, and a population at the end
of 2008 of about 98,000. The population today ree¢htimes as large as it was 60 years ago.
On the basis of the growth rates derived from t@52census, the population is projected to
pass 130,000 around 2025.

About 43.6% of the population, or 40,311 of thosereerated in 2005, resided on South
Tarawa, accounted for 46.8% (43,372 people), aad.ithe and Phoenix islands accounted for
9.6% (8,850 peoplé). Of the latter 5,115 (5.5% of the population) weme Kiritimati.
Between 2000 and 2005, the population of Southwaracreased by 3,594 and that of
Kiritimati by 1,684. The average population densityKiribati was 127 people per square
kilometre (knf). In South Tarawa it was 2,558/kmwith North Tarawa next at 372/Km
Kiritimati, with over half the country’s land areaas next to last at 13/KmKanton, the only
inhabited Phoenix island, was last with 41 persamits 9knf of land. Overcrowding in South
Tarawa persists, however, putting stress on the@mment and infrastructure.

In-migration is constant between islands as indiald or as families in search of work, to
change residence, or for education and family «isihe 2005 census reported that during

2000-2005, over 2000 persons moved their placessiflence from South Tarawa and the

8 Kiribati Social and Economic Report 2008, at pp 14

% ibid

 ibid

8 Kiribati 2005 Census Report: Analytical Reporglvme 2, KNSO, 2007, at page 2-6
% Ibid
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Gilbert Group to the Line Island$.During the same period, 7,000 moved to South Taraw
from the Gilbert Group and the Line Islands, arginailar number moved from South Tarawa
and the Line Islands to the outer islands of thkeeBi Group® This indicates that across the
country, an average of 250-300 persons were onrtbee each month to new residence
locations??

The population profile is young, with 58% aged 24l younger and 37% below 15 years
old. The median age of the population as indicatemve was 21 years oldThe average life
expectancy was 61 years, with females averaginge@®s and males 59 yedfsThere has
been an improvement in health indicators over &élse decade, however people of Kiribati still

have a shorter life span than those in most otheifie Islands’

Kiribati |

Taraina
Tabuasran

Kiritimati

Inbernational

Dats Ling LINE ISLANDS

Mcleaan ngn“,?”

Manra Maldan |sland

Hikumararo Starbuck |sland
PHOEMIX ISLANDS
Atafu

% ibid

®1 Kiribati Social and Economic Report, 2008

% ibid

% Kiribati National Statistics Office, 2009

% ibid

% Ministry of Health Country Health Profiles, at gag55
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Figure 1 Map of Kiribati
(Source: Map of Kiribati, http://wwp.greenwhichmeantime.com)

Socioeconomic situation

Kiribati is classified as a least-developed courfttfpC) under UNDESA list, because of its

low per capita gross national product (GNP), limhiteesources and high vulnerability to

external forces. It is also falls into the categofysmall island developing states (SIDS) and
therefore member of the AOSIS.

Incidences of the ID transmission to Kiribati viartime sector

Three maritime factors herein listed below, haverb@emplicated in the global spread of
infectious diseases. Global transmission of thevtich is often the cause of pandemics poses
potential threat and adverse impacts to the hedlthe international community and national

economies.

Discharge of Ballast Water and Sediments

Kiribati licensed over 250 vessels inclusive, fighivessels, tankers and bunkers. Often
times these vessels came to port for a few dayiseironly two ports of South Tarawa and on
Kiritimati island. Fishing licences are the majacome for Kiribati, 40% - 45% of national
monetary income is derived from licensing feesrdfure there is a tendency of expanding
this industry to generate more income.

International Shipping Services operates frequeattlsoughly every 35 days. The influx
of cargo as well as international passengers isrexced in this operation. The Government
is seeking ways to increase competition in inteomai shipping to Kiribati, thus it appears
that the increase in international shipping sewiiseanticipated in the future. In addition a
proposal on the concept of Tarawa operating asrsshipment port for Nauru, Tuvalu, and
Wallis and Futuna is being studied. This would &ase the risk of global spread of infectious

diseases to Kiribati if this project comes through.

Transmission aboard and to countries via Cruisesin
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Cruise ship tourism is essential for developmeatsBnger ships regularly visited one of the
Line Islands (Tabuaeran or Fanning Island) onceyeveweeks during the months from
September to March to put ashore passengers &w &durs before departing. This is also the
case with yachts which at times visit Kiritimaticaiiabuaeran. The development strategy for
the island envisages continuation of the presetieqaof visits, with progressively more of
the goods and services consumed by visitors wkher@ provided by island residents.

The chances of global transmission on Kiritimatil diabuaeran is a threat since there is
no hospital in Tabuaeran except for a small cland is remotely located that urgent medical
assistance may take a while to get through. Thpitad®n Kiritimati is inadequately equipped
and if there is a chance of an outbreak on thedl it may be difficult to respond urgently.
With regards to maritime quarantine if a case ispsated, no port infrastructure exist on
Taebuaran while the port on Kiritimati lacks reguirfacilities at the site for medical

procedures except to report and transfer all castge hospital.

International Seafarers

Seafarers and cruise ship employment is and esialoliand essential area of employment
for I-Kiribati. More than a thousand I-Kiribati se@n and women are employed on overseas
merchant ships, fishing vessels and recently omserships. The remittance of ship crews
contribute significantly to the national income.€fé are prospects of increasing the number
of seafarers over the next few years particulashytiieir high demand from the South Pacific
Maritime Services and agreements by the Governmaeudt the Norwegian Cruise Line
Ships?®

By default of their profession, mariners, sailoseafarers, fishermen, motor-boat
operators, crew members and port, harbour and dockers, as well as boat passengers are
highly vulnerable to HIV/STIS Their potential role as transmission pathway ® dgeneral
population is critical especially in the least deped countries which Kiribati is oré.

However despite the prospects for development is itidustry a survey initiated by
WHO indicated high Chlamydia (a sexually transnditiafection — STI) prevalence were

% Kiribati Social and Economic Report, 2008, at page
9" WHO 2004

% Yiorgos A. “Population migration and infectiousease”, Springer, 2007, at p.146
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recorded among both trainee and experienced sesafarkile 85% of the syphilis cases were
among experienced seafarétsThe endemicity of Chlamydia is a concern becausstm
seafarers have regular female partners in Kirivéth whom they do not use condoms. It is
likely that there is a significant transmissionrfr@eafarers to their partners who are at higher
risk for STls than the general population as wasctise with HIV in the same commurity.
Sexual transmitted infections are a critical heagiue in Kiribati. A WHO survey in 2006
showed that there is generally an increasing imzdeof both STIs and HIV in Kiribatf* In
light of the current number of I-Kiribati seafareesployed on overseas vessels, and the

anticipated increase, the risk of HIV and STlIs sraission to the Kiribati community.

Aggravating health risk factors in Kiribati

A number of environmental factors are increasirg risk of communicable diseases in
Kiribati. High-density housing and overcrowding umban areas, such as South Tarawa, is
facilitating the transmission of infectious diseag®r instance, tuberculosis incidence in
Kiribati has now surpassed that of other Pacifland countries, and most reported cases
(70%) in 2005) are found in the urban settlemeretio in South Taraw&?

Inadequate water supplies, unsafe drinking wataiaklle standards of personal hygiene,
poor food handling and storage, and poor sanitarerall contributing to the number of cases
of diarrhoeal, respiratory, eye and skin infectibfisDiarrhoeal diseases and respiratory

infections are major causes of mortality amongdrkih***

Impacts of ID transmission or pandemic on Kiribati
The social-economic impact of the pandemic is etquiedo be devastating for all

countries and increasingly for women and childr&vhile direct health costs will be

9 WHO 2004

1% viorgos A et al, Population Mobility and InfectisDisease. Springer 2007, at page 147 — 148.
191 WHO 2006

192\World Health Organization Regional Office for téestern Pacific Countries and Asia, “Country
Profiles”, WHO, 2009. At 157

1% ibid

1% ibid
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substantial, they will be dwarfed by the indiredsts of the pandemic — mainly costs
associated with the loss of income and decreasmtiiptivity of the workforce. The pandemic
will inhibit growth of the service and industriaé&ors and significantly increase the costs of
human capacity-building and retraining.

Kiribati as a small island developing state (SID&®d special characteristics and
vulnerabilities that impede its effort to develagstinably. It is small and remote, experience
high cost of transport and communication, isoldtech market centres, with a low or narrow
resource base and depend on few commodities feigioexchange earnings, limited internal
markets, and vulnerable to natural and environnmeligasters. In this situation it is difficult to
scale up resources, and capacity to respond toirmnyence of a pandemic. Vaccines are
costly, health capacity, resources and infrastrecat hospitals and port of entry is weak, it is
surmountable to respond to pandemics adequately.

In an incidence of a pandemic in Kiribati espegiah the capital South Tarawa will
adversely affect the health of the Kiribati comntynithe national economy and most
importantly sustainable development. There is anlg international seaport in Kiribati on
South Tarawa, but the population residing on Tar&snv43.6% which is 40,311 (as of 2005
census) of the total population of 92,533. It mayyotake this one port to introduce a
pandemic of a fatal ID to decimate the substapglulation of Kiribati as a whole.

The impacts will be devastating, if not from the bergoes and travel advisories to
Kiribati, it will have adverse effects on human theand suffering and on the already weak
economy from loss of human resources and theusstitof a skilled community.

There is a need to develop, maintain, and strenglbenestic responses against pandemic
incidents from all relevant sectors, particulanthis scenario, the public health and maritime

sectors.
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5 International Public Health and Maritime Responses

The maritime sector played a major role in accélegathe cross-boundary of the ID to the
increasing the risk and threat to the health of kthenan population. The threat had
transformed from being a sovereign issue, and iattime is widely acknowledged at the
forefront of the international community. This safior global responses. This chapter will
examine responses from relevant international Isodieorganizations. It will analyse the

responses as to their effectiveness to reducea@mtdino the global spread of the ID.

5.1 The United Nations

The United Nations Organisation (UN) is an inteioral organization who stated aims
in facilitating cooperation in international lawtérnational security, economic

development, social progress, human rights, angeclyg the world peace.

In order to facilitate development in improving&d and economic conditions in the
world’s poorest countries, the UN developed eiglegrnational development goals, the
Millennium Development Goals and Targets which gigeed in September 2000. The
number six goal stipulates the control on the dlspeead of the ID. The MDGs will be

reviewed in September 2010.
5.1.1 The Millennium Development Goals and Targets (MDGSs)
“Goal No. 6 Combat HIV/AIDS, malaria, and otheselises

Target 7: Have halted by 2015 and begun to revéwes spread of HIV/AIDS

Target 8: Have halted by 2015 and begun to revbesencidence of malaria and

other major diseases.”

The issue on the global spread of the ID had beetaced by the UN as an area of concern
for the health and life of the people of the woddd required intergovernmental activity to
control this problem. International, Regional Orngations and Governments are obligated by

this universal goal to respond to this concern.
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5.2 The World Health Organization (WHO)

The World Health Organization (WHO or the Organ@at is a specialized agency of the
United Nations (the UN), tasked to direct and cowte authority for international health
within the UN system®® Amid the list of important responsibilities ofthVHO, a central and
historic task is the management of the global redion the control of the international spread
of infectious diseases.

This section provides the general background, thaedates, and internal structure of the
WHO. It will then look in detail at the WHO legaha institutional regime engaged in
reducing and combating the global spread of indestidiseases. In this case we will examine;
the International Health Regulations 2005 (IHR)e timternational Sanitation Guide, the
Global Outbreak Alert and Response Network (GOAR&)d the Global Early Warning
System for Major Animal Diseases (GLEW) in their rwdowards attaining international

public health security from the ravages of infeasialiseases.

5.2.1 Creation of WHO

The WHO was formally established in September 1&1&he UN specialised organization
in the field of public health. It was preceded k®rtain important health organizations and
events which led up to its birth.

The origins on the international initiatives to sgtan international health body date back
to the nineteenth century with a focus on expandiggeconomic and trade interests for the
Great Powerd® The issue was broadened during the twentieth petuembrace the role of
the state in providing for social needs which imaally influenced the conception and birth of
the WHO’

At the end of World War I, the world leaders agtee convene a conference to discuss the
creation of an institution that would bring togetherious existing international health

organizations. The idea emanates from the diffimgson posed by the Influenza Pandemic

195 hitp://www.who.int/about/en
198 ee , K.,Global Institutions; The World Health Organizati¢w/HO).
7 |bid at 12.
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and its devastating impacts worldwide during thetpblorld War | era. The aftermath of the
First World War was ruins; lack of housing, pooalie care, poor water and sanitation and so
forth. This was as generally understood contributedisease emergence and consequently a
pandemic. The cost of war had also weakened thecitgmf many governments to respond to
health need$? The possibility of an epidemic occurrence after/aVar Il strikes fear and
poses challenges to the health of the human pepulef this time. This had urged the move
by governments for a need to set up an indeperd#lgctive international body to enable
them to respond to any occurrence of a diseaserealtb This is coincident with the
advancements in medical academic which had enablextter understanding on the nature of
infectious diseases and the needs to respondieéfigcagainst their global transmission.

At the UN Conference on International Organizatiori945, interestingly this issue was
not on the agend4? Nevertheless at the joint submissions from thegtions of Brazil and
China recommending a conference to take place fer purpose of establishing an
international health organization, the UN Econoamd Social Council agreed to convene this
conference in February 1946 “to consider the saufpeand the appropriate machinery for,
international action in the field of public healithd proposals for the establishment of a single
international health organization of the United ibias™'%. After constructive preparations
from the appointed Technical Preparatory Commiftemsists of 16 experts in the field of
health) on draft constitution, resolutions and agenthe International Health Conference
opened as the first conference to be held undeatspices of the United Nations in June
1946. At the conference the constitution was cafeduas well as the protocol for the
dissolution of the Office Internationalygiene Publique (OIHP). An Interim Committee was
established to pursue health-related duties oL #ague of Nations Health Organization and
the UN Relief and Rehabilitation Administration (BRA) pending the formal set up of the
WHO.

There was considerable delay for the formal esthbient hence: the WHO constitution
was enforced on 7 April 1948 hereby establishedMO (the Organisation) as a specialized

198 pid at 12
199 pid at 13
10 E H.GarrisonAn introduction to the History of MedicirfEhiladelphia WB Saunders, 1929).
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agency within the terms of Article 57 of the Charf the United Nations' The

Organisation formally came into existence in Seeni948.

5.2.2 The Mandate

Article 1 of the WHO's (the Organization) Constitut (the Constitution) stipulates the
overall objective of the Organization as; “shallthe attainment by all peoples of the highest
possible level of health:*?

There are 22 functions provisioned under Articleof2the Constitution as actions to
accomplish the above goal. These actions all woitkinvthe broad definition of health
specified in the preamble of the Constitution, [leealth is a state of complete physical,
mental and social well being and not merely theeabs of disease or infirmity.” This wide
definition in principle is framed in the univerdglparameters of human public health.

In addition to the above functions, the other digant task of the WHO during its early
days was the revision and consolidation of theriatonal Sanitary Regulations known to the
present as the International Health Regulation$200

Application and Interpretation of the mandates

Moreover, despite the fact th#itte general objective and functions are specifibe,
interpretation, and the extent of the applicatibnhese mandates are always ambiguous, and
controversial. The debate on the interpretationeidnsion of the WHO mandates centred on
three set of opinions.

Firstly, the distinct and competing views on th@lagation and usage of the principles of
social medicineandbiomedicine The former matches the preamble meaning of hediibh
also favours the views of the drafters of the Gtungdn. The later underpins and give
preference to a more circumscribed mandate of tROWIhough the two sides acknowledge
the WHO goal to promote international health coapen, they tend to take different views as

to how this mandate is executed. The social meeliativocates envisioned the principle of

111 Constitution of the World Health Organisation; iafale at
http://www.who.int/governance/eb/who_constitution. peif
12 bid.
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universality on the extension of the WHO mandatee Biomedicine reasons for favouring a
disease-based mandate are the views that equatepah of social equity with the spread of
post war communism, and to avoid the repetitiorthef United States absence on board the
WHO.*3The later views prevailed in the early years.

The second issue is on the WHO normative activitersus the technical activities. For the
reasons of limited resources the WHO restrictsnigmdate and work to normative activities.
This circumscribed mandate was criticized by somerm artificial separation of normative
activities and technical activitiés! There was a question whether WHO could achieve its
normative activities without engaging in some degsetechnical activities™

This low profile work of WHO was overshadowed insoarce terms by other UN
organizations (UNDP, UNICEEY, and newly emerging funding organizations e.g.®ates
Foundation, etc. The then Director-General attinat (2001) was content with the WHO low
profile and its selective endeavours. However tliteagon on the emerging funding
organisations and their expansion health relatedkwo what supposed to be WHO
predominant domain stir up some unease in the WQn 2003, the new Director-General
deliberately attempted to raise the profile of WEIO in launching the 3 by 5 initiative, “to
provide three million people living with HIV/AIDSilow- and middle-income countries with
life-prolonging antiretroviral treatment (ART) blyet end of 20058

Finally is the debate involving WHO priority setjinamid limited resources. In the
fulfilment of the 22 functions set out in the Cangton, the WHO’s work program and
structure grew steadily in breadth and dépttOver the years and in response to invariable
limits on budgetary resources, questions abouafipgopriate mix of activities undertaken by

the WHO have been regularly rais€8.The current debate focuses on the identificatibn o

3] ee, Kat 17.

14 1bid

5 |bid

118 pid, at page19.

17 Select Committee on Intergovernmental OrganizatiRaport: Vol |, 2008(check the page)
118 pid, at 19

9 bid, at 20

129bid, at 20.
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“core functions” of the WHO compared with thoseather global health initiative$> The
core functions incorporate; providing leadershipnoatters critical to health and engaging in
partnerships where joint action is needed, shaghegresearch agenda and stimulating the
generation, translations and dissemination of \@&iknowledge, setting norms and standards
and promoting and monitoring their implementatiartjculating ethical and evidence-based
policy options, providing technical support, casafyy change, and building sustainable
institutional capacity, and monitoring the healifuation and assessing health treffdsThis
programme covers the ten-year span from 2006-2015.

Furthermore among the above mandates, the orgamzides other things too: it analyses
the non-health determinants of health, such asrpoweansport systems and education; its in-
country staff work with governments in developirauntries to prepare sensible health plans,
and it sends staff into Member States, by invitatio help deal with health cris&s.

5.2.3 The Structure

Article 9 of the Constitution specified the orgarighe Organisation to be; the World
Health Assembly (herein, WHA or the Health Assemtlye Executive Board (the Board),
and The Secretariat.

World Health Assembly
The World Health Assembly (WHA) is the highest demi-making body in the

organizational structure of the WHO. It meets afigu® inter alia determine the overall

policy direction of the WHO'’s six-year General Pramme of Work, review and approve

reports and activities of the Executive Board, aedew and approve the budget. It also

1 bid, at 20.
122 Engaging for Health; 11 General Programme of W@®06-2015; A Global Health Agendslay 2006,
WHO; available athttp://whglibdoc.who.int/publications/2006/GPW _ guxf.

123 Select Committee on Intergovernmental Organisatibiseases Know No Frontiers: How effective are

Intergovernmental Organisations in controlling thepread?Vol I: Report. (2008 ). The Stationery Office

Limited, at 36 http://www.publications.parliament.uk/pa/ld/Idretth.
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appoints the Director-General (for five-year terrasyl elects the 34 members of the Executive
Board.

In executing its tasks, the WHA is assisted angsttpd by a number of committees with
specified responsibilities, such as the Committee Administration, Finance, and Legal
Matters and the Committee on Programme and Budget.

The WHA also holds authority to adopt regulatioms such fields as; sanitary and
quarantine requirements and other procedures dsbignprevent the international spread of
disease; nomenclature for diseases causes of @eatlpublic health practices; and standards
with respect to the safety, purity and potency adldgical, pharmaceutical and similar
productsi®* Under the Constitution such regulations are bigdinless member states decide
to withdraw or made reservation on th&hFor instance the adoption of the International
Health Regulation (IHR) 2005 on which we will examiin detail later in this paper.

The procedure in terms of passing recommendatioas resolutions), in practice the

majority of WHA decisions are not subject to votimgt are agreed by consensus.

Executive Board

The Executive Board (EB) is responsible for the lanpentation of decisions taken by the
WHA. There were 18 members in 1948 and had ris&#4tm 2007 due to increase in WHO’s
membership. WHA elected member states to nomiE&enembers, with requirements as
“technically qualified in the field of health”. ibvolves a three-year term and one-third of the
members change per year.

The EB meets twice every year, in January and #ieeMWHA in May. Its tasks arnater
alia, preparing the agenda for the WHA, take action to AMt¢cisions, submitting a draft
General Programme of Work, reviewing the proposembnam budget, advising on legal
matters within WHO regulatory and constitutionanfrework, submitting advice or proposals
on its own initiative, taking emergency measuremrding the WHO'’s finances and functions,
and performing any other functions entrusted tdtits also supported by committees in its
work.

The Secretariat

124 Article 21 WHO Constitution.
125 Article 22 WHO Constitution.
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The Secretariat is the administrative and technim@an of the WHO, tasked for
implementing the organization’s activities. It camsps of the headquarters in Geneva, 6
regional offices, and 147 country offices. The Dioe-General is the head, who is nominated
by the EB with the approval of the WHA for a fivear term. Aside being the chief
administrative and technical officer, he is alssk&al to appoint Secretariat staff, preparation
of annual financial statements and drafting of gmeposed program budget. The current
Director-General is Dr Margaret Chan. The Secratas staffed by some 8,000 health and

other experts, and support staff.

Reqgional Offices

To achieve strategic focus within decentralizedicttire to promote international health
cooperation led to the establishment of the 6 effi;y 1951. There was on office in African
region (AFRO), the Americas (AMRO), the Eastern Nedanean (EMRO), Europe (EURO),
the Western Pacific (WPRO), and Southeast Asia (8BA Each member state belongs to a
regional office. The offices are each headed byegidhal Director, who serves as the chief
technical and administrative officer for the WHOTtirat region. The EB formally appointed
the regional director upon nomination by the retpecRegional Committee. Regional
committees meet annually to formulate policies vaittegional dimension, review the regional
program budget proposed by the Regional Directod wonitor the WHO's collaborative
activities for health development in that region.principle the decisions are then formally
approved by the WHA and the Executive Board to endlat they are appropriate to global

policies.

WHO country offices and representatives

The 147 country offices (the CO) are located inestadeemed in need of country-level
support:?® Each CO is headed by a WHO Representative (WR)isvhdrained physician and
not a national of that country. The WR is appoirttgcand answerable to the relevant regional

office and, is supported by health and other egpéath foreign and local, and the necessary

126\WHO country offices map;

http://www.who.int/countryfocus/country offices/mahowing who country offices.pdf
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support staff?’ The overall role of the CO is to work with the gowvment to implement
WHO policies and programs and, more generally, stpjne development of the country’s
health system?® COs are generally, located within a country’s stiyi of health, have three
main functions: policy, advice and technical suppanformation, public relations and
advocacy; and management and administrdfibiternational liaison offices serve a similar
purpose to that of COs but on a smaller st&i&hese offices are often found in countries that
want a WHO presence but do not have the substda#dih needs that require the presence of
a CO. Liaison offices are headed by a liaison effiavho is a national of that particular

country™**

5.2.4 The International Health Regulations (IHR)

The Organization is empowered under Articles 2&f& 22 of the Constitution to adopt
international regulations for protection against tjlobal spread of infectious disease. The
IHR came into being by virtue of this mandate slthe first unified code for the control of
cross-border diseases. It is legally binding on men® whom do not reserve provisions or
withdraw within a specified period.

This section sets the historical development ofIthie, and analyses it by examining its
application and effectiveness to control the gladjaead of the maritime related ID and the
extent in the level of cooperation and coordinattgerovided under Articles 13, 17(f), 57-%,

for WHO and other relevant organizations in thissgahe IMO to combat the diseases.

Historical developments of IHR
The origins of IHR could be traced back to the miteteenth century in 1851 when eleven
European States and Turkey attended the firstdatemal Sanitary Conference in Paris to

negotiate a Convention and Regulations on maritirafic and the control of the plague,

I ee, K. At 34

28 |bid at 34

29 bid at 34

%0 1bid at 34

¥ bid at 34

132 |nternational Health Regulations (2005)
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cholera, yellow fever, neither of which enteredoiribrce™*® This also coincident with the

advances in science epidemiology and as a resdlulged governments to deliberate on a
global regime as a response to this problem.

After six conferences between 1851 and 1892, tis¢ linternational Sanitary Convention
(ISC) was adopted in 1892. It was then replacedhly1903 ISC and revised a number of
times over the years until the 1944 ISC. In 195 \World Health Assembly adopted the ISC
as an International Sanitary Regulations. In 1969at of a revision work after adoption by
the Health Assembly it was renamed as the IntematiHealth Regulations (IHRJ? They
were amended in 19%8, and 198%*® principally to reduce the number of covered dissa
from six to three (yellow fever, plague and chojexad to mark the world science triumph on
the eradication of smallpox.

In 1995 the WHA instructed the WHO Director-Gendia() to revise the IHR because the
Regulations did not provide an effective framewfmkaddressing the international spread of
diseasé®’ WHO issued a complete proposed text in Januarg,20Bich served as a basis for
WHO's regional consultations through the spring anthmer of 2004 These consultations
led to a revised proposed text, issued in Septer@bdd for the first intergovernmental
negotiations held in November 2084 The negotiations were completed in May 2005 puor
the WHA's annual meetinf® at which the Assembly adopted the new IHR.

3 Fidler, P. D., at 21-24

13 WHO Official Records, No. 176, 1969, resolution W22.46

1% WHO Official Records, No.209, 1973, resolution WI28.55.

1% \WHA34/1981/REC/1, resolution WHA 34.13; WHO OffitiRecords, No.217, 1974, resolution

WHAZ27.45, and resolution EB67.R13, Amendment ofltiternational Health Regulations (1969).

137 World Health AssemblyRevision and Updating of the International HealtagRlations WHA48.7 (May
12 1995)

138 \World Health Organizatiorinternational Health Regulation: Working Papers fegional Consultations,
IGWG.IHRWorking paper/12.2003 (January 12, 2004); |.,0.tfap8nternational Infectious Disease Law;
Revision of the World Health Organization’s Inteinaal Health Regulations JAMA 291 (2004): 2623-2627.

139 World Health OrganizatiorReview and Approach of Proposed Amendments taitebtional Health
Regulations; Draft Revisio®/IHR/IGWG/ 3 (September 30, 2004).

140\World Health OrganizatiorRevision of the International Health Regulationsté&lby the Secretariat
A58/4 (May 16 2005).
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The WHO is currently working with the IHR 2005 tatd.

IHR (2005) — Applications and Effectiveness to mdmharitime-related 1D

The purpose of the IHR 2005 is “to prevent, protagainst, control and provide a public
health response to the international spread ohdesein ways that are commensurate with and
restricted to public health risks, and which avoithecessary, interference with international
traffic and trade ! Its scope had expanded to encompass public hesith whatever their
origin or sourc&? including naturally occurring infectious diseasesether of known or
unknown etiological origin. With the broad scopetba ID, there is no question the IHR that
the control of the maritime — related IDs are po&ly covered. As indicated earlier these IDs
include diseases transmitted through the dischanfe ballast water, e.g. cholera,
gastrointestinal disease i.e. Norwalk-like-virud ¥}, Respiratory Diseases, e.g. Legionnaire
and Influenza the outbreaks and transmission pexddd be ship associated, and the STls i.e.

Chlamydia prevalent transmission according to WH@ey in Kiribati, by seafarers.

Though it is clear that NLV disease is covered utide provisions of the IHR, the practical
implementation of the provision to control the s@teof diseases from vessels is vague. For
instance in an incidence where there is an outbrefalNLV aboard a vessel due to
contaminated water resulted from the poor desigh @amstruction of water storage on that
ship. The immediate respond under the IHR will e @application of public health measures
as in sanitation of vessels, quarantine and iswlaif suspected and infected persons. Though
the IHR is adequate to apply basic health meagaresanitation and isolation procedures, it is
insufficient to deal with the issue of poor desaymd construction of water storage or other
part of the vessels which may be the primary cdasehe spread of any gastrointestinal
disease in the first place. Though this may bestardit issue which qualifies under the auspice
of other relevant organisations such as the Intenma Maritime Organization, it need or
could be covered on a cooperation level with thevent organization. Article 14, 17(f), 57.1
provided to facilitate cooperation and coordinatiseiween WHO and other international

organizations (inclusive IMO) on matters relatiogthe control of the ID global spread. The

141 |nternational Health Regulations (2005), Article 2
2 bid, Article 1.1
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implementation of this cooperation provision is &jmlous or has not been invoked. The
extent and level of cooperation and coordinatiotwben WHO and IMO under this article to
respond to ID spread cases particularly the onsescaged with ships or the maritime sector is

unknown.

5.2.5 The International Sanitation Guide

The WHO Guide to Ship Sanitation is referencedha international Health Regulations
(2005) and has become the official global referewce health requirements for ship
construction and operation. The purpose is to statize the sanitary measures taken in ships,
to safeguard the health of travellers and workeib ta prevent the spread of infection from
one country to another.

The revised 8 edition of the Guide has been prepared to reftbet changes in
construction, design and size of ships since tl&04@nd the existence of new diseases (e.g.
legionnaires’ disease) that were not foreseen wherl967 Guide was published. This third
edition will be available by March 2010.

This appears as the answer to the issue on glpbedd of ID on and from vessels resulting
from the defect design and construction. In the mhieee prior to March 2010, it will be
correct to say that cases of this category arevwared under the Public Health Regime. Given
the assurance and prospects of the effective wmrkome in the implementation of this
Sanitation Guide, certain questions may be raisgd megards to the usage of this Guide.
Would it be binding on ship builders or the relevamaritime sector? If not how would it
compel the ship builders to construct ships usihgirt standards? If this Guide is
unenforceable, the instant problem persists.

There is a need for cooperation and appropriatesunea to be imposed from the relevant

maritime sectors especially IMO to enable effectegponse to this problem.

5.2.6 Global Outbreak Alert and Response Network

The Global Outbreak Alert and Response Network (BOAis a partnership of different

institutions and networks (it has been described agetwork of networks”). Launched in
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April 2000 its role is to coordinate reports of aredponses outbreaks of infectious disease
and to provide a framework for delivering supporcountries. In essence, GOARN’s role
is to act as a “global safety net”, complementiatiper than replacing national surveillance
systems. Its activity are coordinated by WHO'’s Dé&pant of Epidemic and Pandemic
Alert and Response.

There are currently around 140 GOARN partners,udiiolg scientific institutions in
Member States, surveillance initiatives, networkiboratories, IGOs and NGOs. Since 2000
GOARN has responded to around 90 events, with rtfuea 500 experts providing field
support to some 40 countries. It played a crual n helping to contain the SARS outbreak
in 2003.

5.2.7 Global Early Warning System (GLEW)

This body is an integration of medical doctors dhd vets. It assist and enhance the
understanding on zoonotic and other animal diseabésh by experienced in many cases
of influenza infections and other IDs, had origathfrom animals and jumped the barrier

of animal species to infect humans.

5.3 The International Maritime Organization

5.3.1 Background

The International Maritime Organisation (IMO) isspecialized agency of the United
Nations with responsibility for safety and securdy sea and the prevention of marine
pollution of ships.

The brief background that led to the constitutibrine IMO goes back in centuries. With
an utmost rejection for its establishment in theeteenth century (1889), aside from other
international organisations in the fields of postammunication, telecommunications and
aviation, the desire for its establishment wasegiagain in the mid twentieth centdfy.
Following the establishment of the United Nations1©945, and certain other international
organisations, e.g. World Health Organisation (WH®)1948, the United Nations Geneva

143 Available athttp://www.imo.org/Conventions/mainframe.asp?tofuic 77. Accessed 28 September 2009.
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conference which took place in the same year (1%8)pted the Convention that conceived
the Inter-Governmental Maritime Consultative Orgation (IMCO)*** This Convention was
later come into force in 1959. In 1982 the name wl@@nged to the International Maritime
Organisation by virtue of an amendment to the IMC@nvention adopted by the Assembly
by the Organisation in 1974°

There were, it is true, a great number of inteorati agreements covering many subjects of
shipping, but without any co-ordination betweemthét was the desire for such coordination
which motivated the call for a permanent entityeqgulate all shipping activities.

A number of organisations preceded the establishofeO. The International Maritime
Committeé® created in 1897, and still in existence today, veaponsible for the adoption of
a number of conventions dealimgter alia, with collisions, salvage and assistance at sea,
limitation of ship-owners’ liability and exemptiariauses in bills of ladinyf!’ During the First
World War, the need to coordinate the allocationawéilable tonnage among the Allied
Powers resulted in the creation of the Allied Maré Transport Council, which lasted from
1917 to 19198 The advent of the Second World War again prompedmajor allies to
provide for the effective utilization of their shimg resource$'® As a result, the Combined
Shipping Adjustment Board was created in 1942. @#5] most of its functions were
transferred to the short-lived United Maritime Aaotity. The purpose of the Authority was to
ensure the continued availability of the tonnagmueces of the various nations in the light of
the changed conditions prevailing during the |ateaises of the War°

When the United Maritime Authority was dissolved 1946, after the termination of

hostilities, it was succeeded by the United MamtinConsultative Council — itself a

144 ibid
145 Resolution A.358 (IX) of 14 November 1978tp://www.imo.org/conventiongZonvention of the
International Maritime OrganisationMO Doc. 023.82.08E.

146 Berlingieri, F., “The Work of the Comite Maritimieternational: Past, Present and Futufieflane Law
Review57, 1983, ppl1,260-1,273.

147 Henry, C. E.The Carriage of Dangerous Goods by She Role of the International Maritime
Organisation in International Legislation. (1985)ances Pinter (Publishers) Limited, at 37.

8 bid.

“9ibid

150 |bid.
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predecessor of the Provisional Maritime Consule®ouncil (PMCC) created in 194%.The
PMCC existed up to the foundation of IMO.

Matters related to shipping were also discussedhinvithe League of Nations and the
United Nations. The League had created a Commitie€Communications and Transit in
1921. In 1946, that Committee transferred its fiomst to the Temporary Transport and
Communication Commission of the Economic and So€@aincil of the United Nations. In
1947, that body was replaced by a permanent Tranapd Communication Commissidrt.

It was against this background of temporary adchocorganisations that IMO came into

being®*?

5.3.2 The structure of IMO

At present the IMO had 168 member states and #sseciate members. The Organization
comprises of an Assembly, a Council and four maom@ittees: the Maritime Safety
Committee; the Marine Environment Protection Cornteeit the Legal Committee; and the
Technical Co-operation Committee. There is als@ailfation Committee and a number of
Sub-Committees support the work of the main teciommittees.

Article 11 of the Convention on the Internationabiifime Organisation stipulates IMO
organs; the Organization consists of an AssembbunCil, Maritime Safety Committee
(MSC), Legal Committee, Marine Environment Prot@etCommittee (MEPC), Technical Co-
operation Committee and “such subsidiary organghas Organization may at any time
consider necessary”; and a Secretariat.

The governing body of IMO is the Assembly whichmade up of all Member States and
meets biannually; however extraordinary sessiocoisvened when necessary. The Council

elected by the Assembly for two-year terms is thkedgtive Organ of IMO and had increased

*Libid

152 United Nations Maritime Conference (1948), Uniléations, ECOSOC, Doc. E/Conf.4. See further two
texts entitled, respectively, ‘Meeting about theetAGovernmental Maritime Consultative Organization
London, October 1953, and Preparatory CommittdMafO’, 15'to 4" sessions, 1948-1959.

153 Opicit at 37

154 http://www.imo.org/Conventions.
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its size of members to 40° The Maritime Safety Committee (MSC) is the highsshior
technical body of the Organisation and comprisedlbMember States. There are nine Sub-
Committees in support of the MSC on technical 8etd marine safety which incorporate;
firstly, Safety of Navigation; another one is Radmmmunications, Search and Rescue; a
third is Standards of Training and Watch-keepintpuath is Stability, Load Lines and Fishing
Vessels Safety; the fifth, Ship Design and Equiptnire sixth, Flag State Implementation; the
seventh, Bulk Liquids and Gases; the eighth, DamgeGoods, Solid Cargoes and Containers;
and finally on Fire Protection. The Marine Enviraemh Protection Committee (MEPC),
which consists of all Member States, shares theessuh-committees of the latter four with
the MSC. The Legal Committee consists of all MemBetes and basically deals with legal
matters of the Organization. The Technical Co-apamaCommittee (TCC) is also made up of
all Member States and considers matters of techeimaperation projects for which the
Organization acts as the executing agency and gy matters related to the Organization’s
activities in the technical co-operation field. Thacilitation Committee includes all Member
States and act as a subsidiary body of the Couleeiling with IMO’s work in eliminating

unnecessary formalities and “red tape” in inteorzil shipping>°

5.3.3 The mandate of IMO — the IMO Convention

The mandates of IMO were provisioned under Artidleof the Convention of the
International Maritime Organization since the opiera of this convention in 1959. The
mandate continues to expand due to the evolvingueistances pertinent and affecting the
areas of IMO. For instance since the infamous eichf the Torrey Canyon oil spill in 1967
and the immense environmental damage it causegt bas been an increasing concern with
the prevention and control of marine pollution b4Q. This is evident through amendments
of Article 1 of the Convention on the Internatiohdédritime Organisation which had extended
its scope to embrace this concern. Article 1(ayubh (e) as it stands currently summarises
the purposes or mandates of IMO as in;

155 Convention on the International Maritime Orgari@atAmendments 1993.
156 MO. Structure 200%ttp://www.imo.org August 2009.
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To provide machinery for co-operation among Govents in the field of
governmental regulation and practices relating @ohmical matters of all kinds
affecting shipping engaged in international traded to encourage the general
adoption of the highest practicable standards ittergaconcerning maritime safety,
efficiency of navigation and prevention and contrbimarine pollution from ships; and
to deal with administrative and legal matters edato the purposes set out in this
Article;**’

It is also aimed to encourage the removal of disicratory action and unnecessary
restrictions by Governments affecting shipping @eghin international trade so as to promote
the availability of shipping services to the comogenf the world without discrimination;
assistance and encouragement given by a Governimetite development of its national
shipping and for purposes of security does notsilfi constitute discrimination, provided that
such assistance and encouragement is not base@asuras designed to restrict the freedom
of shipping of all flags to take part in internai# trade;

The IMO is tasked to consider matters concerninfgiumestrictive practices by shipping
concerns in accordance with Part II;

It is responsible to provide for the consideratdmny matters concerning shipping and the
effect of shipping on the marine environment thatynie referred to it by any organ or
specialized of the United Nations;

And finally at 1(e) the IMO will facilitate the ekange of information among Governments
on matters under its consideration.

The evolution of IMO over the years as evidenthi@a ¢xtension of its activities or mandates
to the present is accounted for by several drivamges. Firstly is the unprecedented advance
of technology in all areas of shipping, which cdlfer an active role to be played by IM¢5.
The massive growth in the size of tankers, bulkiees, passenger cruise liners, the increasing
multiplicity of ship types, and the extensive stikn studies on the marine pollution are the
basis of this advance. There is evidence abouPtbgect Genesisa cruise liner which will be
able to carry 5,400 guests, the world largest pegseship ever, ordered by the Royal

157 Convention on the International Maritime Orgarni@at1 959
1% Henry, E.C.The Carriage of Dangerous Goods by S4885). Frances Pinter (Publishers) Limited. At
page 42
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Caribbean International and expected to be launtated?009. Other recent findings include
the ballast water management and the harmful antifig system which has stretched further
the embrace band of IMO. The second factor reladethe advent of globalization and the
impact it caused on the advances in the contexttraofe, travel, and maritime safety.
International trade and shipping goes hand in hlnsl.accepted that more than 90 percent of
global trade is carried by sea. The burgeoningaafet reflected on the increase in sea transport
carriers. The figures in Table 1 and 2 illustrdiis.t This is similar to international travel. Over
the past ten or fifteen years the cruise and passesector has become the industry’s most
vibrant sectors in terms of the growth of tourismpacting on the increase in the number of
cruise ships (see Table 2). It is now a major fowdgéhin shipping, both in terms of
technological development and commercial succeswitinie safety is now viewed as a
global context with many and varied dimensidtidt is considered to embrace the design, and
construction of ships, their equipment for navigatiand the handling of cargo, the
establishment of standards for different levelspefsonnel manning the ship, the loading,
stowage and handling of various kinds of cargdesdevelopment of procedures and rules for
navigating ships of different types laden or inldstl under a variety of traffic and climatic
conditions*® It also comprises the prevention of collisionsse& through the proper use of
equipment on board and of sailing aids outsidestiip’®* Finally it covers the development
of procedures for handling emergency situationghsas those involving fire and related
hazards® The overall aim is to protect and reduce damagéehe ship, cargos, crew,

passengers and the environment.

Table 1: Development of World Seaborne Trade (selesd years in million of tonnes)

Year Tanker Dry cargo Main Total
cargo bulks® (all cargoes)

1970 1442 1124 448 2556
1980 1871 1833 796 3704
1990 1755 2253 968 4008
2000 2163 3821 1288 5983
%9 bid at 42

190 bid at 42

%1 |bid at 42

192 bid at 42
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2006 2674 1828 7416
(Source: UNCTAD Review of Maritime Transport 2007)
Table 2: Overview of world merchant fleet
Shiptype Category No Dwt GT

Age
BULK DRY 6,064 396,863,886 203,147,14C

15
CRUDE OIL TANKER 2,080 296,898,583 160,322,152 11
CONTAINER 4,278 144,738,883 124,920,85E 10
GENERAL CARGO 16,872 78,309,508 55,057,831 24
CHEMICAL 3,793 59,167,455 36,760,304 13
OIL PRODUCTS TANKER 4,966 50,268,490 30,202,483 23
LNG TANKER 253 17,500,080 23,157,420 11
RO-RO CARGO 2,416 17,296,341 38,079,947 18
LPG TANKER 1,099 12,493,049 10,662,837 17
OTHER BULK DRY 1,133 10,674,870 8,111,964 21
REFRIDGERATED CARGO 1,236 6,677,785 6,179,701 23
SELF-DISCHARGING BULK DRY 183 6,469,534 3,834,203 31
PASSENGER RO-RO CARGO 2,837 4,331,426 16,328,214 24
BULK DRY/OIL 97 4,284,494 2,535,691 22
OTHER DRY CARGO 214 2,720,533 2,467,830 27
PASSENGER SHIP 3,031 601,847 1,515,551 23
PASSENGER/GENERAL CARGO 338 277,917 538,221 33
OTHER LIQUIDS 163 131,462 87,265 32
TOTAL CARGO CARRYING 51,538 1,084,362,547 737,310,361 21

(Source: Lloyd’s Register/Fairplay World Fleet Statics 2007, p.15)

In light of the constant expanding scope or mandat® O and the general recognition of
the global feature of the shipping industries plyacross boundaries engaging a wide range of
nationals, and oftentimes likely to invoke the ation of laws from different jurisdictions;

there is, therefore an over-arching logic in favolthe framework of international standards
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to regulate shipping — standards which can be adopiccepted, implemented, and enforced
by all.*®

In respect of the above, IMO had concluded a wathge of conventions and codes to cater
for all the concerns and pertinent issues embodigdkr its extended auspice. That is the
conventions fall into 3 main categories; with maré safety; on the preventions of marine
pollution; and with the liability and compensationith particular regards to oil pollution
damage. Other relevant conventions deal with tatitin, tonnage measurement, unlawful
acts against shipping and salvage, ‘8tdRefer to Appendix 3 for the list of conventions
classified to their categories and which are emfdroy IMO to date. As apparent this is the
current stance of IMO politics as it works. Hentckads us to our next question and i.e. what

is maritime law and how does it relate to IMO imts of its development?

5.3.4 Maritime Law

Maritime Law is defined into three purposes;

a) It provides the legal framework for maritime transport, i.e. the carrying out of a
State’s foreign trade. In this it is necessary to regulate the relationship of all parties
involved in maritime transport — cargo interests and shipowners, carriage of goods
and passengers by sea, collisions, general average, liability and limitation of liability
and mortgages and liens. This purpose could be obtained with efficient and therefore
safe ships, manned with qualified and competent crews. It follows the rules
pertaining to the construction and safety of ships, the manning of ships, the labour

and working conditions and the safety of navigation serve this purpose.®

183 |nternational Maritime Organisation; Maritime Knlatige Centrelnternational Shipping and World
Trade — Facts and figureblpdated November 2008. At p.34. Accessed 23 Sdpef009.

164 http://www.imo.org accessed on 28 September 20009.

185 Guide-lines For Maritime Legislatior2™ edition, (1982) United Nations, Economic and Socia

Commission for Asia and the Pacific, Bangkok. At 1
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b) It implements the basic objectives of a State as port State and coastal State to ensure

the safety of ships calling on a State’s ports or navigating along its coasts, to prevent

accidents involving those ships and to prevent pollution from those ships.'®°

c) It may serve general economic objectives of a State to the need to expand a State’s

merchant fleet whether in the carriage of national ocean trade or in cross-trading.'®’
5.3.5 Developing Maritime legislation

Policy

e It is paramount important that before starting taftdthe maritime legislation the
relevant policy issues are clearly defined and ghounto line. This will secure the
necessary consistency of both policy and law aecetore prevent situations whereby
a particular law serves a particular policy obpesti but runs counter to other
objectives.

* It should be noted that the need to define a maeifpolicy may arise before the need
for lawmaking at the national leveRfter all, many areas of maritime law are
developed first in international instruments. Undehe auspices of International
Maritime Organization (IMO) many important technidashipping conventions have
been concluded.

* Another material that may be adopted into natibegislation is examples of maritime
legislation in other countries. However it shoule hoted that foreign laws are not
necessarily designed to serve the same purposeswa national objectives.

1. Do legislative action required or not as the pollgve been developed?

The answer varies from one State to another, depgid the State’s legal system and
the policy-matter at stake.

2. Adoption of a convention — if considered — twoatittns may occur

1% pid at 1

%7 |bid at 1
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e Monistic view of international law — convention lbeges part of the law
through the act of ratification or accession. lingple, the implementing
legislation required is limited.

* The dualistic par of international law — conventlwetomes part of the national
law only after full-scale implementing legislatibas been adopted.

* Though the matter may be different depending onctivesrention itself. Some
conventions contain self-executing provisions, \whare directly binding on
natural and legal persons in the ratifying or aswgdState. As such, self-
executing provisions need not be implemented.

3. Legal institutional framework also has an importéeiaring on the need for legislative
action. In some States, the conduct of business activgig®verned by contract law
primarily of a predominantly non-mandatory charad@her States assist and regulate
economic activity to a greater extent. The lateticgoinvolves more detailed
legislative action than the former.

4. The same legal institutional framework will decbat emphasis is given to appeal
procedures for decisions of the government andsemquently, the amount of

legislative work involved

General Responses — Embargoes and Travel Advisories

Generally the most effective response aside fromitima related measures and other
relevant measures is the embargoes facilitatedrihddrade agreements, and the travel bans,
e.g. the WHO infamous travel advisories issuedtoutavellers during the wake of SARS in
2002-2003. This had been observed with hostiliynfithe commerce sector and considered as
interference with the freedom to trade and moveroétiaffic. From experience it had caused
adverse impacts on many economies and thereforgideyed unacceptable. Consequently,
alternative measures to reduce and contain thedme infectious disease without or with
limited interference on trade and traffic have ® developed. The national, regional, and
international responses are to be formulated withig context and these could be all reflected
in the legal and institutional framework preparegt bountries, regional blogs, and
international organizations involved in the glofight against the international transmission

of infectious diseases. This was why the Intermatidiealth Regulations came into place, as
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to monitor and balance the public health measurastdes apply to ensure no interference of

international traffic incurred.

The maritime practice prior to the inception of IM&hd IMO’s legal and institutional

responses to reduce and control global spreadeaiftious diseases is detailed here.

The Ancient Maritime Quarantine

Historically prior to the existence of IMO, the @&ffs to control human disease on ships,
and from transmitting, traced back to the MiddleeAgvhen in 1377, Venice and Rhodes
denied access to ships carrying passengers infactedhe plague and the term “quarantine”
was devised. On arrival travellers were detainedsadation for 40 days before they were
allowed to proceed to their final destination.

The 40 days period of quarantine was long gonehascomplexities of human right,
commercial losses from the delays, the advancetiftteunderstanding of diseases and their
incubation periods, and etc burdened the scene ekfenvhitherto the maritime quarantine at
points of entry (the ports) remained and legalisethe national level through domestic laws
of most countries as a mean to control and mininthisespread of infectious diseases to their
countries. The quarantine law is not purely a nmaétresponse, but it has provisioned the
immense relevance of maritime through the Port Auities involvements in inspecting and
disinfecting of the vessels, facilitating the reedi documents from vessels, and the usage of
port areas.

The effect of maritime quarantine had been a cdoseebates through many research
works. One review provided the mortality data of #918-1919 influenza pandemic for 11
South Pacific Island jurisdictiort8® Four of these appear to have successfully delayed
excluded the arrival of pandemic influenza by impgsstrict maritime quarantin&’ They
also experience lower excess death rates than tther qurisdictions that did not apply

quarantine measuré® Nevertheless many public health experts agreed thea effect of

158 Baker, M., McLeod, M. A., Wilson, N., et @rotective Effect of Maritime Quarantine in Southciic
Jurisdictions, 1918-19 Influenza Panden{2008) Vol 14 No 3.

169 bid.

170 bid.
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maritime quarantine is challenged with the advdnairaft travelling which enable people
and microbes to cross countries and continent®imshshorter than the incubation periods of
some diseases such as SARS and other influenza. #peanfected person without knowing
that she or he is ill may travelled from one courdand arrive at the other in a few hours
without being detected though later after exposmghe community realised that she was
infected and had spread the disease. This rentendebate by experts in the field of health.
Despite the above distinct perspectives on thectkeffiearitime quarantine, hitherto all
countries persist to use as a control measuresimtdritime point of entries. Moreover there is
no question to the understanding that it is eflecéimid other various measures and responses
put together, but not as a stand-alone responselgrb protect, control and reduce the global

spread of infectious diseases.

The IMO legal and institutional responses

International Convention for the Control and Managent of Ships’ Ballast Water and
Sediments (BWM) 2004

The IMO assembly has accordingly adopted genenalfymandatory guidelines to prevent
the introduction of bacterial and viral pathogens idldst water and sediment. The IMO
resolution traced this concern in part to the 19i&rnational Conference on Marine
Pollution, in which the parties called for WHO, @ollaboration with IMO, “to carry out
research into the role of ballast water as a medmnthe spreading of epidemic disease
bacteria.*”* This led to the adoption of thaternational Convention for the Control and
Management of Ships’ Ballast Water and Sedim@igM) in 12 May 2004-"2 The standards
and procedures set under this convention for tisstompliance particularly ensures safety
on the ship and avoid competing environmental @moisl It will also have a substantial
impact to reduce and combat the transmission @ctidus diseases whether at a national,
regional, and international level. The Marine Eomiment Protection Committee at its"58

session in October 2008 adoptgdidelines for approval of ballast water sampliagd

1 Kimbal, A. M. and Plotkin, B. JDesigning an International Policy and Legal Framekéor the Control
of Emerging Infectious Diseases: First Stefsgailable at

http://www.cdc.gov/ncidod/eid/vol3nol/downplot.htdccessed on 30 June 2009.

172 hitp://www.imo.org/ Accessed on 28 September 2009.
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Revised Guidelines for approval of ballast watemagement systermtended to assist in the
implementation of the conventidft The convention is not yet in force to this dafhis is

one of a significant legal response from IMO agg@utatory organization that will contribute
to the fight against global spread of infectiousedises therefore it is crucial for member states
to ratify it.

Essentially the understanding is thaltyeit the convention adopted catered to control and
reduce the transmission of infectious diseasegnifghasis reflected principally on preventing
pollution for the marine environment. As evidenwias organised and adopted through the
Maritime Marine Environment Committee. The underdiag that the (BWM) Convention is
adopted for health issues become an issue for@eb#te forefront of the public health sector

and the maritime sectors.

Passenger Ships

With respect to Passenger ships and infectiousaskese transmission aboard and globally
this is the current legal framework of IMO on susthips. Passenger ships (inclusive ferries
and cruise ships or liners) — usually defined akip carrying more than 12 passengers — on
international voyages must comply with all releviviO regulations, including the SOLAS,
Load Lines Conventions, MARPOL, €t These ships in operation today are subject to a
vast array of regulations and standards coveriegyeaspect of the ship and their operation.

In 2006 the IMO through its Maritime Safety Commét(MSC) had completed a major
work on passenger ship safety by adopting a packdgamendments to SOLAS. The
amendments provided for improvements in safetyireqents including those relating to fire
safety measures — such as escape routes and direcipons systems for the large atrium
typical of cruise ships — and life-saving appliasxead arrangements.

Despite the fact that passenger ships subject ©© tbgulations and the substantial work
done by IMO through MSC on passenger ship safety,inportant to note that regulations to
address the technical deficiencies on cruise shipsh had contributed to increase the spread
of the infectious diseases on board these shipgatite international community is scarce.

There have been attempts, proposals and respons@s pgublic health sectors mainly;

73 ipid

174 available athttp://www.imo.org//safetyAccessed on 1 October 2009.
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international organizations (WHO), regional bodigt)), and national institutions (US-CDC),
however without association with IMO. The gab i®@nous and it is necessary to bridge in
IMO to enable integration of the relevant issuesnééctious diseases at the maritime sector
in order to work out the responses effectively.

This is no difference in the case of cargo shipdOlhas no response legally and
institutionally to reverse the global spread okntfous disease of legionnaire it contribute to
transmit on cargo ships.

The above words indicate the current stance of IM@spect of the absence of responses
or “the no action” to the control and reductiongdbbal spread of infectious diseases. The
instant legal and institutional framework for IM® insufficient to accommodate the issue on
infectious diseases. There is a need to add infestdiseases to the responsibilities of the
IMO and enhance the collaboration between IMO ahtO/Mn this issue.

5.3.6 The reasons for “the no action”

It is difficult to determine the reasons that mayrkc the IMO’s efforts to respond
constructively and collaborate with other relevarganizations e.g. WHO to jointly control
the global spread of infectious diseasatjeit it had played a role in amplifying the
international transmission of the diseases. Howéwer points became clear and worthy to
discuss in this paper. The first is that the mamdalls short to cover the issue of infectious
diseases. The second concerns the existing gafsclorof cooperation between IMO and

WHO in the work against these diseases.

IMO Limited Mandates
As indicated earlier the key mandates of IMO arpusdted under Article 1 of the IMO

Convention. The provisions of Article 1 do not cowiee obligation to prevent, control and
reduce the increase in global spread of infectdissases. And as far as the above incidents or
experiences recorded, there is no question that ikea need to amend the existing mandate
to encapsulate the task on infectious diseases.i$hn line with Lord Devlin’s approach to
the question of need in the Torrey Canyon caseeavherconcluded that there was a need for a
new international treaty to regulate the new typelam raised in the Torrey case. The IMO
Resolution A.777 (18) of 1993 elaborated furtheptovide that, the Legal Committee, like
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the other IMO Committees, has been reminded thabpgsals for new conventions or
amendments to existing conventions be entertaindg on the basis of clear and well-
documented compelling need”. In our case the almm@mented incidents underlies our
proposal for recommending a need for an amendnoeftticle 1 of the IMO Convention to

incorporate the need for regulations to control aaduce the global spread of infectious

diseases in which the causes for transmissionwegaubstantially with maritime affairs.

IMO Lack of Collaboration with the WHO

The information regarding the interfaces betwee®llsihd the WHO is very limited. In
January, 2002 WHO had solicited IMO’s support mewing the current International Health
Regulations (IHR) 1969, from an operational andhmézal viewpoint. A number of
subprojects that would benefit from the input ofOMvere identified.

The first part (1A — 1L) of the revision projectale with Permanent /Routine Measures.
IMO was listed as partner on subprojects 1A — 1@1U (9 sps’) —:

* 1A - Core Capacities — Develop national model figent and routine public
health services at ports;

1B — Carry-over procedures for cholera, plague yeltbw fever — Develop
and test interim procedures for continuing with libed diseases;

» 1C - International Health measures for travelleReview existing procedures
if required, develop new ones based on good sciehatancing health
protection with rights of travellers;

e 1D - Protocols for conveyances and goods — Reviehdavelop protocols for
conveyances and good to prevent disease spread mimimising interference
with world traffic. Review port sanitation requirents;

* 1E — Ship owner/operator responsibilities for s#tioh — Review and define
need for Member States’ compliance inspections aneidgn-flagged ships.
Define ship operator sanitation obligations;

» 1F — Cargo ship operations guide — review and @dpérational guidelines to
sanitation for International ships;

e 1G — Cruise ship guide — develop cruise ship gindel to include all key
hygiene areas;
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e 1l - Health documents and charges for public hesdtlvities — review varying
service charges for conveyances related to IHRireaents. Develop new
rules and protocols for consistent applicationrevpnt misuse;

e 1J — IHR certificates and declarations for shipsreview existing IHR
certificates: International health sections of Mare Declaration of Health,

vaccination certificate for travellers and derajtaertificate.

The second part relates to the outbreak managesoeronents. It contains 7 subprojects
from 2A - 2G. IMO is listed as partner for work2A — 2F (6sps’).

e 2A — Public health measures during internationalltheevents — test public
health measures during urgent international heeitents and recommend
response measures for publication in IHR;

» 2B - Identification of urgent/international pubhealth events — develop a tool
(algorithm) enabling Member States and WHO to asselether national
disease events meet both urgent and internati@nahpeters;

e 2C - Provisional (confidential) notification proses Draft and test a process
for ending provisional — confidential notification;

e 2D — Core capacities for IHR surveillance/notifioafresponse — develop
templates or models that define core capacity nezstsecially for developing
member states to contain and control urgent ndtipablic health risks and
international spread;

* 2E — WHO Secretariat process for risk assessmeniréent disease events —
define, develop consistent, transparent process1fjoMWHO verification; 2)
When and why WHO will recommend selected measuBgesiow WHO will
modify or end measures;

* 2F — Scope of IHR application — develop rationad@whether the scope of
the IHR should cover infectious diseases only graexl to hazardous goods

and environmental accidents.

IMO was also invited in the review of the WHO GuieShip Sanitation, which is directly
referenced in the IHR. Secretariat attended a mgeti Miami on 3- 4 October 2001 and
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contributed to the discussions on proposed amengnehe Guide with the aim of ensuring
no conflicts with existing or proposed IMO requiremts.

There is no further information aside from this M8f@eting’s minute, as to facilitate and
indicate the constant cooperation between these drganizations in terms of the above
reviews and IMO patrticipation in the proposed suljgrts. The lack of collaboration is also
evident with the IMO legal and institutional regimdaich apparently insufficient to regulate
the containment and minimisation of internatiomahsmission of infectious diseases. All the
requirements and standards specified under the \@dide to Ship Sanitation 2006, and the
International Health Regulations IHR 2005, have maten reflected or applied and
implemented on the maritime (IMO) legal regime.

In light of the above reasons it is recommendetlahaamendment to Article 1 of the IMO
Convention should be effected to expand the manatmbrace combating and reducing
infectious diseases as it relates to maritime tablnIMO to address on the issue with
discretion. It is also crucial for both organizaisoto bridge their existing gaps and fix the

differences, and work together as a team to tabldeglobal issue of communicable diseases.

5.3.7 The Projects — Proposed Responses

US- CDC Vessel Sanitation Programme (VSP)

In 1975, in response to several large gastroimaistlisease outbreaks on cruise ships, the
US Centre for Disease Control and Prevention (Cl@€fablished the Vessel Sanitation
Programme (VSP), a joint cooperative programme With cruise industry to establish and
maintain a high level of sanitation and hygienecarise ships/® VSP encourages the cruise
industry to establish and maintain a comprehensavdtation programme, and is also actively
engaged in the design and construction of new shfpsvell as retrofitting older ones to
enhance facilities and provisions that promotelsb#pd sanitation and environmental control.
176

Official shipboard sanitation inspections are carédd in ports in the United States and its

territories and cover environmental health contrdasures, including 1) water supply,

175 Available athttp://www.cdc.gov/nceh/vspiccessed on 20 June 2009.
176 H
Ibid.
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storage, distribution, disinfection, and protectid?) food-handling practices, including
storage, preparation, and service; 3) product teatpe control; 4) potential contamination of
food, water, and ice; 5) personal hygiene and atoit practices followed by crew members;
6) general cleanliness, facility repair, and veatontrol; and 7) training of programmes in
environmental and public health practi¢és.

EU: Shipsan Trainet Project

In 2006, the European Union project SHIPSAN wasl@isthed in order to assess the
usefulness for an integrated common programmedomaeunicable diseases surveillance and
hygiene inspections in Europ€.In the frame of this project, public health riskat may
occur on passenger ships were assessed and a wEViba/ relevant legislation and literature
on infectious diseases outbreaks was conducted. résulted in proposals prepared for the
prevention and control of communicable diseasespassenger ships. The SHIPSAN
partnership proposals on what needs to be doneeirEU included: standardised syndromic
surveillance for influenza like illness (ILI) on & passenger ships, outbreak management
guidelines for port health authorities and crew rbers, web-based communication between
ports and hygiene standards and protocols. Theg®gals are now being implemented within
the EU SHIPSAN TRAINET project which commenced 608 and will be completed in May
2011.

This project foresees the development of: a) harseoh communicable diseases
surveillance including ILI syndrome by using stamtised reporting forms, b) a manual
providing hygiene standards (e.g. for disinfectand cleaning), and outbreak management
guidelines for airborne diseases, c) training oft pealth personnel and crew members on
hygiene issues and outbreak management and d) mwoication network for collection and
sharing of surveillance and ship inspection dat@mramcompetent authoritiés’ An expert
working group consisting of participants from EU maleer States, international organisations

(WHO) and communicable diseases surveillance nésvbas been established in order to

Y7 bid.
178 Available athttp://www.shipsan.e& www.eurosurvillance.orgAccessed on 29 June 20009.
179 (i

Ibid.
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develop the manual, the reporting forms and thevoxdt operating specifications anticipated
to be delivered in 2018°

It is necessary for IMO to consider the above mtsjevhen framing its regulations or
resolution on the issue of infectious diseases witiphasis on cruise ships. This may be
possible after the appropriate amendments madecafidboration is improved between IMO
and WHO.

5.4 The Maritime Labour Convention 2006

The Maritime Labour Convention marked an histodhiavement of the International Labour
Organization in their work to improve the welfaré seafarers. The Convention provides
comprehensive rights and protection at work forvloeld’s more than 1.2 million seafarers. It
set out seafarer’s right to decent conditions ofikkan a wide range of subjects. It covers also
the health issues of seafarers, including not attgnding to the ill but it also provides

preventative measures to protect the health ohseaf from other diseases.

The Convention has not been enforced pending theireel number of maritime quota

countries to ratify before it could be enforced.

In the meantime the former laws and regulationseafarers are applicable.

%9 pid.
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6 Regional Responses

6.1 Mauritius Declaration and the Mauritius Strategy for the Further
Implementation of the Programme of Action for Sustanable Development of

Small Island Developing States (MSI)

The Mauritius Strategy for Implementation was sayaed adopted in Port Louis, Mauritius in
2005 after the constructive review of the Barba&osgramme of Action for Sustainable
Development of Small Island Developing States (BROPRhe work on the MSI had expanded
to encompass emerging issues which are not prdyicasered by the BPOA. One of the
emerging issues highlighted for SIDS was a majoicem on the increasing incidence of such
health challenges as HIV/AIDS, tuberculosis, dragistant, malarial strains and other new

and emerging diseases.

Part XVII of the MSI (clause 75) encourage thergjtbening and further development of
cooperation and experience-sharing among smalhdsldeveloping States. Clause 76
committed the SIDS, with necessary support of titernational community, to addressing
HIV/AIDS, which is prevalent in many countries alfffirms that other communicable diseases
will continue to have significant impacts on thealie of small island developing States
communities for the foreseeable future. The expegef many regions has shown that failure
to effectively control such diseases as HIV/AIDSIwiave substantial negative impacts on

future sustainable development in the SIDS nations.

The issue of the ID as a crucial issue affectiregitbalth of SIDS population their economy
and sustainable development is well expressed uhdaviSI. The specific diseases associated
with ships or the seafarers were not included. @h®mo specific provision under the issues
on maritime sector that cover measures to combatnainimise the spread of the ID. The
implementation of these clauses by SIDS counts¢argeted around the health sector and not
maritime.
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6.2 The Pacific Plan

The Pacific Plan was endorsed in October 2005 dt Foresby by Forum Leaders at their
Pacific Islands Forum Meeting. The purpose of tRian is to propose a new innovative
approach to the unique challenges that Pacifimdsl@ountries (PICs) encountered, through a

framework of greater cooperation and integration.

Under the Plan the initiatives developed around follars; economic growth, sustainable
development, good governance, and security. The wi@s a direct implementation of the
BPOA and the MSI in the sub-group level of Padiiands.

The health strategies are covered under sustaidalEdopment. Though this is potentially
beneficial to the work of the public health sedtaitoes not specifically provide for the work

to fight the ID global transmission from the mamé sector.

6.3 The Secretariat of the Pacific Community (SPC)

The Secretariat of the Pacific Community is a reglamrganisation that mandated to facilitate
technical and policy advice, training and resea®itvices to the Pacific Island countries and

territories on areas such as health, human deveoprmagriculture, and marine.

The work on health issues are centred under the Bific Health Programme (PHP)
which made up the Social Resource Section. The idPuHkalth Surveillance and
Communicable Disease Control (PHS&CDC) Sectionag pf PHP. The section which is
based in Noumea is also a focal point of the Coatthg Body of the Pacific Public Health
Surveillance Network (PPHSN).

6.3.1 The Pacific Public Health Surveillance Network (PPHEEN)

The Pacific Public Health Surveillance Network (FSNJ was created in 1996 under the joint
auspices of SPC and WHO. It is a voluntary netwadrkountries and organizations dedicated
to the promotion of public health surveillance aagdpropriate response to the health
challenges of the Pacific Islands and Territorigee first priority of PPHSN is communicable
diseases, especially the outbreak-prone ones.argettdiseases at present included; dengue,

measles, rubella, influenza, leptospirosis, typtieiwer, cholera, SARS, and STIs.
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PPHSN had been active in facilitating tremendouskwbrough the five strategies in
assisting the Pacific Islands particularly publealth departments in their effort to execute
their obligations under the IHR e.g. to develogtrengthen and maintain a public health
national capacity to be able to respond sufficieriti any incidence of transmission or
outbreak.

The list of priority diseases for PPHSN does natude the IDs of concern in this paper.
With the bulk of the work done on the control oetlD international spread from PHP,
PHS&CDC, and PPHSN it is interesting to note tiare is no work on the problem of ID
global spread by ships or seafarers. The logic nataleding may be because this issue is not
covered under the IHR. All the current work by palilealth departments are aligned to the
IHR. The causes involve technical maritime mateegs the design and construction of a ship,

and therefore it should fall under the auspicethefmaritime sector.

-64 -



7 Kiribati Infectious Disease and Maritime Laws and Institutions

7.1 Public Health Institutions

Kiribati as a small island developing State hasagaw base income and is vulnerable to
external natural or environment shocks. The impEcthe global spread of the ID or a
pandemic will be devastating. It is necessary foibidti to contain or even reduce the chances
of a global endemic in order to protect its popalatwhich is its main resource if it has to
achieve sustainable development for better anditgubfe for the present and future

population.

The primary institution which is responsible foettask on combating the ID is the Ministry
of Health and Medical Services (MHMS), departmeht@mmunicable disease control. The
responses from MHMS to tackle the ID are potentisiirough the implementation of the
International Health Regulation (IHR) 2005 which tl®e main legal framework on the
containment of the disease. Implementation involsescuting certain obligations set out in
the Regulations. Under the IHR the parties whichbiti is, are obliged to establish focal
points to facilitate the efficient and effective nemunication of matters pertinent to any
disease or outbreak within and outside the coutrglso obligates Kiribati to establish a
certain national public health capacity to enablabiti to provide public health response
when needed. This involves infrastructure workrasestablishing laboratories, research, and
diagnosis facilities. This would be costly for aiotry like Kiribati; therefore there is a need to
work in partnership with development partners toetmthese obligations. To enable a
concession on funding for support, Kiribati is regd to translate the obligations into
strategies so that they are used as indicatoredts gnd objectives it seeks to achieve. The

obligations discussed here are still in the prooésevelopment.

Another task is to establish, strengthen a porithesuthority at the port premises for
purposes of isolation and medical examination adpsat or infected cases. This is also
another problem with national capacity to perfoha tequirement of the IHR 2005.
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7.2 The National Public Health Legislations

7.2.1 Public Health Ordinance 1977 (Cap 80)

The Ordinance which is most appropriate legal fraor& to regulate the control of the ID

and to safeguard the health of the Kiribati comrtyuisi over 30 years old, is in need for
review to update with the current internationalui@gons such as the IHR (2005). The same
issue will rise as to the capacity to fulfil thelightions that have been included in the
domestic laws. The issue of weak capacity could bEason that hinders the amendment and

review of laws.

The Ordnance remains to apply however, problenassplarity and conflict in updated public

health laws could happen.

7.2.2 Quarantine Ordinance 1977 (Cap 85)

The Quarantine Ordinance require revision and comoce to the provisions of the IHR

(2005) and other relevant international regulations
7.3 National Maritime Laws and Institutions

7.3.1 Ministry of Communications, Transport, and Tourism Development (MCTTD)

The MCTTD administer matters of maritime, as inpgimg and seafarers. To respond to
the issue of global spread of STIs and HIV/AIDSotigh seafarers the Ministry has to lobby
for the ratification of the Maritime Labour Convenmt 2006. It may form synergies with the
Ministry for Labour and Employment and Ministry dealth and Medical Services to jointly
work on the promotion of this Convention to expedite Government ratification. Workshops
to promote awareness on the useful content of threvéhtion may assist on the lobby from

various front including the private sector and asafs union.

The MCTTD is also responsible to encourage thefication of the International
Convention for the Control and Management of Shigedlast Water and Sediments (BWM)
2004. A concerted effort with the Ministry of Enmirment and Social Development and
Ministry of Health and Medical Services and Minystif Natural Resources Development will
assist to speed up the ratification of the (BWMn@antion.

- 66 -



On the issue of global spread of foodborne, watedycand airborne diseases on the cruise
line or cargo ships it may be appropriate to seaupsk force with the Ministry of Health,
Ministry of Phoenix, and the Kiribati Port Authgritlt is necessary to acknowledge and
understand the prevalence of these diseases, ttee@f their transmission and, clearly

identify who are the relevant ministries or sectordeal with the issue.

7.3.2 Shipping Act 1990

The Shipping Act 1990 needs preparatory work tgnailis provisions with the Maritime
Labour Convention 2006, and the BWM Convention 2804hat it is in the position to

incorporate changes once both Conventions aréecbfy the Government. This Act

7.3.3 Environment Act 2002
This Act should be reviewed in light of the BWM Gmmtion 2004.

There is no maritime legislation in Kiribati thabwers the cases of transmission of
waterborne, airborne, and food borne diseases varehinked to the technical defects of the
ship’s design and construction. Maritime legiglas in Kiribati are framed on the provisions
and contents of international maritime conventiars] regulations. The incorporation of this

issue onboard the IMO auspice may warrant chamgéneidomestic legislations.
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8 Conclusion

The issue as identified in this work is that thebgll spread of infectious disease via the
maritime sector had posed a significant threathen health of the human population. The
advent of globalization in particular, the advangesechnology in the shipping industry, the
increase in international travel, the burgeoninghi& cruise tourism industry had accelerated

the tendency for infectious diseases to transndifterent parts of the world more rapidly.
There are three maritime factors that implicatedpead the diseases around the world;

1) The transmission of cholera from the discharge aifabt water and sediments from
ships;

2) The global spread of Norwalk-like-virus (NLV — asfgintestinal disease) on board

cruise ships and into the countries of cruise dasbns;
3) The international transmission of Chlamydia (SThspugh seafarers;

The spread of infectious diseases if not contamddesult in a pandemic or global endemic.
The global nature of its transmission makes infetidisease a significant international issue
because its control and reduction involves had dgoegond sovereignty to involve the
international community. Further the unpopular ictpaof pandemics on the health of the
human population and national economies significatdgrnational threat especially on the

least developed states or small island develogatgs such as Kiribati.

Because of its imposing threats of devastating otgpaand the ability to cross borders, it is
imperative on Governments and the International @amty to reduce and combat their

global transmission.

The responses as relevant on all levels comprisimiggnational, regional and national were
listed in Chapter 7. Since the causes of transomss the infectious diseases indicated in this
work are maritime-related this paper place emphasexplore legal responses to reduce and

contain the global spread of these diseases frorardime perspective.

The analysis on the responses examined posit clistity on the above three diseases listed in
the table below.
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FIGURE 3 LIST OF INTERNATIONAL LEGAL RESPONSES

The Diseases IMO Responses WHO Responses ILO
Responses
1) Global spread of | International International
cholera form the | Convention for the | Health
ballast water and| control and Regulations (IHR)
sediments of Management of 2005
ships Ship’ Ballast Water
and Sediments
(BWM) 2004 —is
yet to be enforced
to become effective
so the status is still
pending.
2) Norwalk-like- No response International
virus (NLV) identified from the | Health Regulation
global IMO. (IHR) 2005
transmission WHO Guide to
aboard cruise Ship Sanitation
ships and to
cruise
destinations —
transmission
factor was the
poor design and
construction of
the water storage
on the ship.
3) Global spread of Maritime
Chlamydia from Labour
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seafarers Convention
2006 — pending
enforcement to
make it
effective.

The maritime response to the international transions of cholera from ballast water and
sediment is in the adoption of the Internationah@mtion for the Control and Management
of Ship’s Ballast Water and Sediments (BWM) 200Bodgh the Convention is premature to

be applied it will be effective once the enforcemisrprogressed.

In the same case as the global spread of Chlaniydiagh seafarers the maritime response to
reduce and contain incidences of outbreaks is girahe adoption of the Maritime Law
Convention 2006 by the International Labour Orgatian. The convention is from ILO

however the provisions accommodated maritime issues

With regard to the global transmission of a gastastinal disease (NLV) on board passenger
ships and around the ports visited, no respongkemgified from the maritime sector which is
in this case the IMO. The argument put forward lois tssue is that the IMO had limited
mandate under Article 1 of the International Manii Organization Convention to encapsulate
the control of global spread of infectious diseaftas recommended that Article 1 is amended
to allow for the expansion of IMOs’ coverage to tmntrol of global spread of infectious

disease which is caused or maritime related.

It is perceived that the problem of global spreathe ID via cruise ships is a maritime safety
in nature. The proposal is to incorporate the |Buésas one area on the maritime safety
committee of the IMO.

Another recommendation is in the need to estaldigiergies or cooperation as provided
under Article 14 of the IHR 2005, of IMO, WHO anther relevant organization to define the
extent and degree of what they could do on a cabiperlevel to control the problem of the
ID which is related to maritime.

The regional and national maritime responses ounciadg and controlling the ID will reflect

on the international maritime responses particytdm the IMO.
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