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Abstract

Much of the exploration and exploitation of the marnatural resources is centred on the
continental shelf. The continental shelf is extrgnmeeh in various resources, among them oil
and gas is on critical significance for the worltbeomy. Maritime boundary delimitation,
especially continental shelf delimitation and dedition, is one of those subjects of interna-
tional law which has been gaining in importanceirtyithe last decades. Among the marine
areas, the Persian Gulf is one of the most imptrtan

The political, economic and strategic importancehaf Persian Gulf has been recognized
by many nations throughout history. As there argehhlydrocarbon reserves in the Persian
Gulf, maritime delimitation and delimitating the rimee boundaries between the littoral States
are necessary precondition for exploitation of ¢hessources. But, lack of defined boundaries,
presence of numerous islands, reefs and shoalgxsténce of trans-boundary oil-deposits
makes the delimitation process very complicated.

The maritime boundaries of the Islamic Republidrah, as the only littoral State in the
north of the Persian Gulf facing with all of thehet 7 littoral States (only with Iraq does it
have a land border), need to be delimited. The parpose of this paper is to evaluate the
continental shelf delimitation of the Islamic Repalf Iran in the Persian Gulf.

To reach this goal, the first chapter will considemeral background of the continental
shelf concept.

Chapter two is a consideration of the principled arethods of continental shelf delimita-
tion and evaluating International Court of Just@cel other international tribunals’ awards in
this regard.

In chapter three, littoral States’ (except Irargqgiice and legislation regarding maritime de-
limitations in the Persian Gulf and continental ISlielimitation agreements between them
will be discussed.

The last chapter will examined Iran’s legislatiamncerning maritime delimitation, conti-
nental shelf delimitation agreements of Iran, uadained Iran’s continental shelf boundaries
and some tri-points between Iran and its neighlngu@tates.

In the conclusion we will suggest some solutiontfe@ problems facing delimitation of the

continental shelf in the region of the Persian Gulf
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Introduction

No arm of the sea has been, or is of greater istteabke to the
geologist and archaeologist, the historian andgeéagrapher,
the merchant, the Statesman, and the studentaiegyr than
the inland water known as the PERSIAN GULF.

Sir Ald T. Wilson
1. Legal and General Context of the Project

Maritime boundary delimitation, especially contitenshelf delimitation, is one of those
subjects of international law which has been gagnmimportance during the last decades.
Sincel942, more than one hundred maritime delimitaigreements have been entered into
between StateésThese agreements deal primarily with the contialesielf, although some
refer simply to the delimitation of marine areasiAmen the States concerned.

Historically, States rarely delimited their marignboundaries with other States. This situa-
tion changed in the second half of the past cen@cgan resource development has led States
to define their maritime boundaries more exactlye@f the primarily forces behind the move
to establish these boundaries has been the devetdprhtechnology to recover highly valu-
able hydrocarbons and other non-living resourcethefseabed and subsbiMuch of the
exploration and exploitation of the marine natwesources is centred on the continental shelf.
The continental shelf is extremely rich in variomesources, among them oil and gas is on
critical significance for the world economy. Thenomercial exploitation of these resources

often requires that defined areas be allocated groparators.

The law on maritime boundary delimitation, espdgiabntinental shelf delimitation, is one
of the most complicated topics of maritime law whis crystallized in the United Nations
Convention on the Law of the Sea (hereinafter UNS)'OUNCLOS, which marks the be-

! Wilson, Arnold T,The Persian Gu}fOxford University Press, London, 1928, p. 1.

2 Bundy, Rodman R, State Practice in Maritime Detion, InWorld Boundaries, Vol.,9Maritime Bounda-
ries, Edited by Gerald H, Balke, Routledge Pubi@atLondon/New York, 1994, p. 18.

% Charney, Jonathan | and Alexander, Lewisiiernational Maritime Boundaries, Vol, Martinus Ninjhoff
Publishers, Dordrekht/Boston/London, 1993, p. xxiii

“ Adpted 10 December 1982, entry into force 16 Nobeni994, United Nation3reaty SeriesVol. 1833,
p. 3.



ginning of a new era in the law of the sea, re@sléihe principal aspects of international ocean

affairs.

UNCLOS establishes and fixes the limits of marioaes, provides for the rights and duties
of States in these zones, establishes the lawcayybdi in the international seabed area on the
basis of the principle of common heritage of madkimposes obligations on States to protect

the marine environment, and provides for the meé&utispute settlemernit.

The delimitation of maritime boundaries, in partaoudelimitation of the seabed and sub-
soil, in conformity with international law, as it ireflected in UNCLOS, may create
overlapping claims requiring maritime boundary ohaation. These delimitations have not
proceeded at a healthy pace in areas where naés@lrces mainly petroleum developments

was underway or expected.

The Persian Gulf is among such regions in whiehptesence of so much oil and gas re-

serves makes the delimitation process very difficul

2. Geographical Context

The Persian Gulf, which has 8 littoral Statesptated at the northwest corner of the Indian
Ocean. On its northern coast lies Iran, with thertsboastline of Iraq at its head. The western
shore comprises the coasts of Kuwait. The coas8aoti Arabia, Bahrain (the only island
State in the region), Qatar and the United Arabritas (hereinafter: UAE) lie on the southern
shores of the Persian Gulf. Oman sits at its eagptrance. The length of the Persian Gulf
from the mouth of Shat Al-Arab to the Strait of iHarz is 615 miles (989 kilometres). Its
maximum width is 210 miles (336 kilometres), arglriarrowest point, the Strait of Hormuz,
is some 35 miles wide. The waters of the Persialh &a comparatively shallow, rarely ex-
ceeding 300 feet (90 metres). There are areasagedevater, in the Strait, and in the south

eastern part of the Persian Gu(See figure 1)

® Suvarez, Suzette \The Outer limits of the Continental Shelf; Legapéats of Their Establishment
Springer Publication, Berlin/Heidelberg/New Yorl(B, p. 1.

® Townsend-Gault, larMaritime Boundaries in the Persian Gulih Schofield, Clive; Newman, David; Drys-
dale, Alsdair and Brown. Allison (Edshhe Razor’s Edge: International Boundaries and frei
GeographyKluwer Law International, London/The Hague/Newrk,d2002, p. 225.
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Figure 1. Persian Gulf Region

Oman

Source: Modified by Author from http://www.truecoé@rth.com/tce-Persian-Gulf.jpg

One of the legal consequences flow from the phy/$acds mentioned above is that all ma-
rine and submarine areas in the Persian Gulf coitenvwational jurisdiction. In other words,
due to the width of the Persian Gulf that in itsstnextended area is less than 400 nautical
miles, the littoral States share a common contadesitelf. It is worth mentioning that the non-
existence of the isobath points which separatectimtinental shelf of the Persian Gulf from
other parts of the sea in correspondence with gwogical definition which provides the
drop-off edge between two parts of the seabed amacteristic criterion for the continental

shelf, some believed that there was no continesttalf in the Persian Gulf. Today, however



there is no doubt that, the Persian Gulf’s sealmedsabsoil is the natural prolongation of the

coastal States’ land territory and constitutescthrinental shelf.

Scattered throughout the Persian Gulf are nuaseiglands. These islands contribute to
an irregular configuration of the coastline and pboate efforts at establishing offshore
boundaries and prevent any State from enjoyindultscontinental shelf and Exclusive Eco-
nomic Zone (hereinafter EEZ). Maritime boundaryiméhtion in the Persian Gulf is one of
the most important factors in the interregionahtiens between concerned States. Every State
abutting the Persian Gulf faces a dual delimitasination: first with its adjacent neighbours,

and second with the States lying opposite.

Apart from its physical dimensions, the Persianf@ak been important for its oil and gas
recourses. The Persian Gulf and its coastal areatha world's single largest source of crude
oil and related industries dominate the region.SAfaniya, the world's largest offshore
oilfield, is located in the Persian Gulf. Large dasls have also been made with Qatar and

Iran sharing a giant field across their maritimaiger. (See figure 2)

There are no landlocked States in the Persian@gibn. All States have at least two mari-
time neighbours and some more. There is a consildevariety in the nature of ocean spaces
to which these States have rights, ranging fromsthai-closed waters of the Persian Gulf it-
self, to the narrow and highly strategic StraitHafrmuz and the broader reaches of the Indian
Ocean. For the most part, the countries of theoreface on another, or are situated adjacent
to each other on the littorals of comparatively pact marine areas.

Among the Persian Gulf States, Iran has the mdshded coast, lying in the north shores
of the Persian Gulf. Iran, which faces 7 othepidt States, needs to delimit its continental
shelf boundary, as a primarily step for the exploiin and exploration of its hydrocarbon re-
sources in the seabed and subsoil of the Persidinian started negotiations with its littoral
neighbours regarding the continental shelf deliti@tain the 1960s, and could delimit most
parts of its maritime boundaries in the centralt drthe Persian Gulf, but Iran’s maritime

boarder in the northern and southern parts atgcstie delimited.



Figure 2. Oil and Gas Fields in the Persian Gulf
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3. Objective and Scope

The scope of this research is the development mtireental shelf delimitation submission
in the Persian Gulf with particular attention tarlis maritime boarders (both delimited and

undetermined). It has to be stated clearly that thsearch is based on review of law relating



to continental shelf delimitation and delimitatiagreements in the Persian Gulf, in particu-

larly Iran’s, and this from a legal not technicaimt of view.

The main objective of this research is to evaluhéecontinental shelf delimitation of the
Islamic Republic of Iran in the Persian Gulf by wafyreviewing the existing delimitation
agreements and analyzing undetermined maritimedecaof Iran and the problems it faces in
this regard. Wherever possible, this is also inéehntd provide possible solutions for identified

problems.

4. Overview of Report

To reach the above mentioned purpose, the preapet gonsists of four chapters, each ad-

dressing a different but interrelated topic.

Chapter one: after evaluating the legal and geageal definition of the continental shelf,
will survey the development of the delimitationteria applicable to the continental shelf.
Emphasis is placed upon the trend towards the legaines regarding continental shelf de-

limitation since the Truman Proclamation up to UNZS.

Chapter 2 considers the fundamental principlesrmaathods of continental shelf delimita-
tion: the principle of equity, the concept of propanality, the equidistance principle or the
median line method, perpendicular, parallels anddias and enclaving by consideration of
awards of International Court of Justice (hereraftCJ) and other international tribunals.
Furthermore, the role of geographical elementsesmpecially the role of the islands in the de-

limitation process and international awards in tkeigard will be examined.

In the chapter 3, the Persian Gulf States’ (extreyi) legislations and practices regarding the
different maritime zones since the 1940s up togresme will be reviewed. The second sec-
tion of chapter 3 will focus on the ICJ award canagg the maritime delimitation and
territorial questions between Qatar and Bahrai®{2@hereinafterQatar and Bahrain Cage
Then, the delimitation agreements in the Persiali aiween the Arab littoral States will be
outlined.

Chapter 4 encompasses case of Iran’s continengHl délimitation. This chapter consists
of four sections. The first section is a reviewrah’s legislation relating to maritime zones. In

the second section, Iran’s delimitation agreemuuitts its neighboring States will be consid-



ered. The next section is related to undeterminadtiime boundaries of Iran in the Persian

Gulf. The last section will consider some tri-pgifbetween Iran and its neighbors.

In the conclusion, and after providing a summaryhef report’s findings, the future work
regarding Iran’s continental shelf will be outlinadd the author will propose some solutions

and methods concerning the remaining problems.



Chapterl. The Concept of Continental Shelf and it&eneral Background

Introduction

The provisions of UNCLOS - Articles 15, 74(1) ang(B) - form today the primary legal
reference in maritime delimitation. In nature, twceptualisation of here in attempted must
adequately consider these Articles. It should =epked, nevertheless, that the legal regime of
maritime delimitation, as most regimes in interoaél law, appears as a resultcontinuum.
Unpredicted shifting - developments, although existwere a rare occurrence. When they
seem to have happened, close scrutiny leads tdutenthat they were less marked than they
seemed at first glance. These and other elemeti® ofider legal context do indeed shape the
understanding of UNCLOS provisions on delimitation.

Seeking to provide an evaluation of the aspecevagit for the interpretation of these pro-
visions, Chapter 1 examines the concept of theimemial shelf and three decades of
evolution of maritime delimitation law prior to tlaelvent of UNCLOS. After consideration of
the legal and geographical concepts of the contaheshelf, especially Article 76 of UN-
CLOS, the initial developments will be reviewednrahe Truman Proclamation and the
preparatory works undertaken by the Internatioread ICommission (hereinafter: ILC) in the
early 1950s to the 1958 Geneva Conventions. Iméxé section the work and outcome of the
Third United Nations Conference on Law of the Seaxdinafter: Third Conference) is exam-

ined with respect to the concept of the contineshalf.



1.1. The Consideration of Legal and Geographical Gmept of the Continental Shelf
from 1945 to UNCLOS

Up to the 28 Century, the seabed was generally regarded astenmational area. No dis-
tinction was made between the continental shelftaeddeep ocean floor, and coastal States

had only sovereign rights over the seabed withair tfinree nautical mile territorial sea.

In the first decades of that century, however,estatarted declaring sovereign rights for the
exploitation of sedentary species on the contiriesitalf, or even asserting rights of control
over specific areas of the shelf. With technicalaates, the interest in having control over the

shelf’s resources beyond the territorial sea irsgda

On 28 September 1945, President Harry S. Trumdheotnited States of America (here-
inafter: USA) issued a proclamation declaring tihat natural resources of the subsoil and the
seabed of the continental shelf beneath the high Iset contiguous to the costs of the USA as

appertaining to the USA, subject to its jurisdintand controf.

The Truman Proclamation was followed by similarimk of many other States. These,
however, were not necessarily the same in scopecamignt as the proclamation, especially
with respect to the character of the superjacem¢nsas high seas. Within a decade, a consis-
tent and general State practice had developedisnfigld. This is a classic example of the

formation of a new rule of customary law.

Continental shelf in the traditional scientific seris the platform on which the land lies. As
a matter of fact, it is a definition of continensdlelf in a narrow senselhe term “continental
shelf” is used by geologists generally to mean gaat of the continental margin which is be-
tween the shoreline and the shelf break, or wheeeetis no noticeable slope, between the
shoreline and the point where the depth of the rfagent water is approximately between 100
or 200 meters?

 Chrchile, R.R and Lowe. A.\T,he Law of the SedManchester University Pres$? 8dition, 1999, pp. 142-
143.

8 Truman ProclamationPara. 6. To read full text of this proclamatisee: New Direction in the Law of the
Sea Documents, Vol. 1, 1973, pp. 106-107.

° Tomas H. Heidar, egal aspects of continental shelf limits Mayer H. Nordquist, John Norton Moore and
Tomas Heidarl.egal and scientific aspects of continental shirtinius Nijhoff Publishers, Boston, 2004,
p. 19.

1% peter J. Cook and Chris M. Carlet@untinental shelf limits; the scientific and legatierface Oxford
University Press, 2000, p. 10.



From the legal point of view, the 1958 United NasdConference on the Law of the Sea at-
tempted to formulate an agreed legal definitiocaitinental shelf, and adopted the following

in Article 1 of the Convention on Continental Shelf

For the purpose of these articles, the term oftioental shelf’ is used as
referring to the seabed and subsoil of the subraaeas adjacent to the
coast but outside the area of the territorial @& depth of 200 metres
or, beyond that limit, to where the depth of thpesjacent waters admits
of the exploitations of the natural resources efghid areas.

This definition contained the criteria of adjacertoythe coast and of “exploitability”,
which were soon questioned in view of their impsecand open-ended natdtéChe concept
was adopted by 1958 UN Conference on the Law oSéeg where there are a preoccupation
to address situations where there was no geologwrdlinental shelf; reliance was thus placed

on the criteria of adjacency and exploitabilityli®58 Convention on the Continental SH&If.

In other words, the inner limit of the continensdlelf was defined in the 1958 Geneva
Convention on the Continental Shelf as the outmait lof the territorial sea. The outer limit of
continental shelf was defined by two different enih. The sovereign rights of the coastal
States should extend to a depth of 200 metreseggria that limit, to where the depth of the
superjacent waters permits the exploitation ofrthtiral resources of the shelf. This latter cri-

teria was called thexploitability criterion®®

In the North Sea Continental Shethsesof 1696 (hereinafterNorth Sea Cage the ICJ
placed much stress on the continental shelf bé&iagatural prolongation of the coastal State’s
land mass: “More fundamental than the notion okpnity appears to be the principle of the
natural prolongation or continuation of the landitery”.** This conclusion of the ICJ was to

have a big influence on the development of thisess the Third Conference.

The need to establish clear outer limits to comtialeshelf jurisdiction was felt when the
General Assembly of the UN adopted in 1970 theohistDeclaration of Principle Governing
the Seabed and Ocean Floor, and the Subsoil Thdrepbnd the Limit of National Jurisdic-
tion (Resolution 2749(XXV), in which the Assemblgalared,nter alia, that “the seabed and

" The Law of the Sea, Definition of the Continenltells United Nations Publications, Sales No. E.93.V.16,
(1993) p. 1.

12 peter J. Cook and Chris M. Carlet@n cit, p. 10.

3 Tomas H. HeidarQp cit, p. 22.

4 North Sea CasePara. 40.
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ocean floor, and the subsoil thereof, beyond timétsi of national jurisdiction [...] as well as

the resources of the area, are the common hewfagankind.™®

On the other hand, the exploitability criteriorpsiiated in the 1958 Geneva Convention to
define the outer limit of the continental shelf veamject to a lot of criticism. Under this defi-
nition, the outer limits of the continental shetfutd expand as technological advances bring
exploitation to deeper watetSThis criterion was considered too imprecise anclear. It be-
came obvious to States that if it was to be mamnethi new technology would push the limit
further and further from the shore and that, evahtucostal States’ continental shelf claims

would cover the entire ocean floor.

The need for a new internationally agreed definitad the outer limit of the continental
shelf was stressed at the meeting of the Committethe Peaceful Uses of the Seabed and
Ocean Floor beyond the limits of National Jurisdict(the Seabed Committee) and at the
Third Conference. It was generally agreed thaesgtablishment of an international regime for
the deep seabed and the necessity to eliminat@ntibéyuities and uncertainties of the defini-
tion in the 1958 Geneva Convention on the ContadeBhelf inevitably required the precise

definition of the outer limits of the continentdedf.

The first negotiation text of the Third Conferermeculated in 1975, the Informal Single

Negotiating Text, contained the following new défon for the continental shelf:

The continental shelf of a coastal state comprosrise seabed and sub-
soil of the submarine areas that extend beyontertgorial waters sea
throughout the natural prolongation of its landitery to the outer edge
of the continental margin, or to a distance of B@Qtical miles from the
baselines from which the breadth of the territosied is measured where
the outer edge of the continental margin does rtenel up to that dis-
tance.

The above paragraph tells us that the continefelf £overs the seabed area beyond
coastal States' territorial sea (beyond 12 milemfthe baselines) up to the edge of its conti-
nental margin. The other important point in thisitext is that the continental shelf should be

the natural prolongation of the landmass of thes@&State. In case the continental margin

> The Law of the Sea, Definition of the Continetaélf (United Nations Publications, Sales No.
E.93.V.16,1993, p. 1.
'8 peter J. Cook and Chris M. Carlet@p cit, p. 18.
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does not reach a distance of 200 miles, then thetabState is entitled to a 200 miles conti-

nental shelf measured from its baselines.

This provision eventually became Article 76, paapyr 1, of UNCLOS without change.
This paragraph establishes the right of a coastk $0 determine the outer limit of its conti-
nental shelf by means of two criteria based oneeithe natural prolongation or distance. The
latter provides a minimum breadth of continentadlslof 200 nautical miles. It applies in

cases where the natural prolongation does not riathmit.

Article 76 of UNCLOS provides a legal definition thfe continental shelf. The article con-
sists of 10 paragraphs dealing with the definitminthe legal continental shelf and the
procedures by which its outer limits may be deliedaThe provisions of Article 76 could be

generally summarized as follows:

() Definition and terminology, paragraphs 1, 2 and 3;

(1 Application of terms and methods for establishihg buter limits of the legal
continental shelf (margin) beyond 200 miles frora baselines , paragraphs 4,
5,6and 7;

(Il Role of the Commission on the Limits of the Contita¢ Shelf (hereinafter:
CLCS), paragraph 8;

(IV) Depository function of the Secretary-General onuinein respect of charts and
other information on the outer limits of the coetimal shelf , paragraph 9; and

(V) A saving clause concerning delimitation of contiraérshelf between States,
paragraph 10.

Article 76 refers to “continental shelf” as a s@qguridical and not a geomorphological-
term which applies to the area of the seabed, lktlonterritorial sea, falling under the sover-
eign rights of the coastal State for the purposesxgiloring it and exploiting its natural

resources.
Paragraph 1states that a costal State’s “contiheméd” is

the natural prolongation of its land to the outdge of the continental
margin or to a distance of 200 nautical miles frima baselines from
which the breadth of the territorial sea is measwrbere the outer edge
of the continental margin does not extend up todisance.

Thus, the “baseline” and “margin” become the keydso
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Baselines are the starting point from which theit@mial sea and other maritime zones of
jurisdiction — contiguous zone, EEZ and continesta¢lf— are measured. UNCLOS defines
five different kinds of baselines: normal, straigatchipelagic baselines and other types of
baselines such as for the mouth of a river. Norpaasklines are the low-water line along the
coast as marked on large-scale charts officialbogaized by the coastal StafeStraight
baselines are used in locations where the coastlideeply indented and cut into, or if there is
a fringe of islands along the coast in its immeslidtinity.*® An archipelagic State may draw
straight archipelagic baselines joining the outeshpmints of the outermost islands and drying
reefs of the archipelago provided that within shekelines are included the main islands and
an area in which the ratio of the area of the waiethe area of the land, including atolls, is
between 1 to 1 and 9 to*1A forth type of the baseline is the closing linkigh may be drawn
across the mouth of the bay, between the law waseks? The last type of the baseline is
used where a river flows directly into the sea tabaseline shall be a straight line across the

mouth of the said river between points on the loater line of its bank&: (See figure 3)

Figure 3. Different types of baselines

™M oxrmmal baseline

Acarchipelagic
bhaselines

'J
Straight baseline

Source: Arsana, | Mnternational Maritime Boundaries — A Technical aoegal PerspectiveGadjah Mada
University Press, p. 204.

" UNCLOS, Article 5.

18 UNCLOS, Atticle 7, Para. 1.
1 UNCLOS, Atticle 47, Para. 1.
2 UNCLOS, Article 10.
ZLUNCLOS, Article. 9.

13



UNCLOS uses the term “continental margin” in it®g®rphological sense. Th®ntinen-
tal margin consists of the seabed and subsoil ofsthelf theslopeand therise.?? In this area,
particularly the rise, there are typically sedinsethitat have washed down from the continents
through the ages. Beyond the continental margithasieep ocean floorUNCLOS adopted
this broader meaning of the term continental shwlf,it provides important limitations to the
breadth of the continental shelf. The so-cafleat to the slopglays a very important role in
this respect. As a general rule, the foot of tbpesshall be determined as the point of maxi-
mum change in the gradient at the base of the Sfope

Paragraph 3 of Article 76 defines the “continemtalrgin” as comprising the submerged
prolongation of the land mass of a coastal Statlecansisting of the seabed and subsoil of the
continental shelf (in the physical sense), theioental slope and the continental rise, but does
not include the deep ocean floor with its oceaitdges or the subsoil thereBf This Para-
graph confirms parts of the seabed that form theticental margin. It enlightens the
geomorphological structure of the continental sha$f well as the fact that the continental

shelf excludes ocean floor with its oceanic ridgesubsoil thereof.

Typically, most continental margins consist of thedements: the shelf, the slope, and the
rise. The continental shelf is that part of thebsebadjacent to the continent which forms a
kind of large submerged terrace, the average sudaevhich generally dips gently seaward.
The breadth of the shelf depends on the geologiealution of the adjacent continent. The
continental shelf extends seaward to the contiheshd@e, which is characterized by a gradi-
ent. The foot of the continental slope, the junttwith the continental rise, is defined on a
typical margin by a marked decrease in the slope. dontinental rise is underlain by a suc-

cession of sediments, primarily derived from thell&>(See figure 4)

2 UNCLOS, Article. 76, Para. 3.

23 peter J. Cook and Chris M. Carlet@n cit, p. 20.

4 To read more about the concept of continental imaee: Thor Gudlaugsson, Steinar, Natural Prolboga
and the Concept of the Continental Margin for thep@se of Article 76, In; Tomas H. Heidaegal aspects
of continental shelf limitdN Mayer H. Nordquist, John Norton Moore and TerkkeidarlLegal and scien-
tific aspects of continental sheMartinius Nijhoff Publishers, Boston, 2004, pj-80.

%5 bid, pp. 10-11.
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Figure 4. Continental Margin
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Source: Carleton, Chris and Clive Schofield, Depalents in the Technical Determination of Maritime
Space: Charts, Datums, Baselines and Maritime Zdnastime Briefing Vol. 3, No. 3, 2001, p. 63.

While Paragraph 1 defines the term continentalf sired Paragraph 3 lists the components
of the continental margin, Paragraphs 4 to 6 pmilte precise legal meaning of the outer

edge of the continental margin and the methodgdatetermination.

Paragraph 4(a) suggests the formulation in ordegntitle a coastal State to extend the
outer limits of the continental shelf beyond thmaiti set by the 200 miles distance criterion
wherever the continental margin extends beyond r2@ical miles from the baselines. In

such situations, the outer edge of the continentabin is measured by either:

Q) A line delineated in accordance with Paragraph 7rdfgrence to the outermost
fixed points at each of which the thickness of setitary rocks is at least 1 per cent
of the shortest distance from such point to the édahe continental slope; or

(I Aline delineated in accordance with Paragraph #dfgrence to fixed points not
more than 60 nautical miles from the foot of thatawental slope.

The first step in applying the two mentioned foramuln Paragraph 4 is to identify the foot
of the slope. According to Paragraph 4(b), in theeace of evidence to the contrary, the foot
of the continental slope shall be determined aptiet of maximum change in the gradient at
its base. According to the Scientific and TechniGaldelines of the CLCS, as a general rule
the foot of the slope shall be determined as atp@fimaximum change in the gradient at its

base. This implies that morphological and bathymetwidence shall be applied whenever
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possible?® Normally, the maximum change in gradient at theebaf the continental slope oc-
curs either at the point where the rise and slope pr where a trench exist, along the axis of

such a trench’ (See figure 5)

According to Paragraph 5 of Article 76, the fixeoimgs drawn in accordance with Para-
graph 4(a)(i) and (ii), shall either not exceed 3%iles from the baseline of the territorial sea
or shall not exceed 100 miles from the 2500 mateath which is a line connecting the depth
of 2500 metres. Thus, it sets clear cut off pofatshe outer limits of a continental shelf. (See
also figure 5)

By virtue of Paragraph 6, the 100 miles from th@@Metres isobaths constraint may not
been used on submarine ridges. In other wordsméeemum limit on such ridges is fixed at
350 miles. This exception does not apply to submeagievations that are natural components
of the continental margin, such as its plateawses; caps, banks and spurs. Paragraph 6 does
not apply to submarine elevations that are nataiponents of the continental margin, such

as plateaux, rises, caps, banks and spurs.
Paragraph 7 of Article 76 prescribes that:

The coastal State shall delineate the outer liofitds continental shelf,
where that shelf extends beyond 200 M from the lbeesefrom which
the breadth of the territorial sea is measuredstkaight lines not exceed-
ing 60 miles in length, connecting fixed pointsfined by coordinates of
latitude and longitude.

Two important points to note from this paragraph thie requirements of maximum length
of straight line segments depicting the outer kot the continental shelf, and the need to

express the fixed points constructing the outeit limcoordinates of latitude and longitude.

Paragraph 7 somewhat simplifies the task of dediritre outer limits of the continental
shelf by allowing the use of straight lines as l@sy60 miles. This may help some coastal

States by permitting them to bridge natural indeons either in the bathymetry or sediment

%6 gcientific and Technical Guidelines of the Commissin the limits of the Continental ShéMN Doc.
CLCS/11, adopted on 13 May 1999, pp. 37-42.
" The Law of the Sea, Definition of the Continer8aklf Op cit,p. 13.
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thickness rather than follow the sometimes meandepiath of the precisely measured fea-
tures?® (See figure 5)

The coastal States, according to Paragraph 8, shlathit information on the limits of the
continental shelf beyond 200 nautical miles frora Haselines to the CLCS and according
paragraph 9 shall deposit charts and relevant nmdiion, including geodetic data, perma-

nently describing the outer limits of its contingrghelf with the Secretary General of the UN.

Paragraph 10 states that the provisions of Aril@lere without prejudice to the question of
delimitation of the continental shelf between Sfatéth opposite or adjacent coasts.

Figure 5. Continental Shelf
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Source: Carleton, Chris and Clive Schofield, Depelents in the Technical Determination of Maritimeae:
Charts, Datums, Baselines and Maritime ZoMes;itime Briefing Vol. 3, No. 3, 2001, p. 23.

After reviewing and analysing the legal definitiohthe continental shelf, the next section
will review the development of maritime delimitatidaw from 1945 (Truman Proclamation)
up to UNCLOS.

8 The Law of the Sea, Definition of the ContinerSaklf Op cit,p. 23.
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1.2. The Truman Proclamation

It is axiomatic that any study of matters appertgjnto the continental shelf should em-
phasize the primacy of the Truman Proclamation9#f5las the starting point of the positive

law on the subject. By means of the Proclamatios USA claimed that:

[...] the natural resources of the subsoil and sealfetthe continental
shelf beneath the high seas but contiguous to dlasts of the United
States as appertaining to the United States, dulgjets jurisdiction and
control?°

It provided the impetus for a spate of other datians concerning claims to offshore
zones and acted as a catalyst in the formatioheofdgal notion of the continental shelf as a

part of international lawf

Concerning the question of delimiting the extensérthe shelf between States, the Proc-
lamation stated that: “in cases where the contaiestielf extends to the shores of other state,
or is shared with an adjacent state, the boundaal}f Be determined by the United States and
the State concerned in accordance with equitabieiptes”?' Of course the proclamation
added that “the character as high seas of the svabmve the continental shelf and the right to
their free and unimpeded navigation are in no vhang affected”. That problems of the delimi-
tation between States would arise was clearly &mesbut the proclamation did not seek to
give any specific guidance concerning how suchudesgp might be resolved. Instead, it indi-

cated a process, bilateral agreement, and refeoreglitable principles

The meaning attributed to this term goes to thg heart of the consideration of continen-
tal shelf delimitation. For the present, it is si@int to note that the Truman Proclamation

gave no indication of what that meaning mightbe.

One explanation of the restriction of the claimjuasdiction over resources rather than
over the seabed itself, may be that the submataims previously recognised under interna-
tional law have been claims to exclusive rightsparticular resources and the Truman

Proclamation may have been framed as an extentibie same principle.

2 Truman ProclamatiopPara. 6.

%0 Malcolme D. EvansRelevant Circumstances and Maritime Delimitati@arendon Press, Oxford, 1989,
p. 7.
31 Truman ProclamatiopPara. 6.
32 North Sea caseParas. 47-54.
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A more probable explanation is that for reasonsl@hestic policies, is was preferred to
make a claim by Presidential Proclamation rathanthy an Act of Congress, as under the
USA Constitution the formal acquisition of new tery without the assent of Congress would
have raised constitutional issués.

1.3. International Law Commission (1950- 1956) anthe First United Nations Con-

ference on the Law of the Sea (Geneva 1958)

Within the framework of the UN General Assemblydainder its auspices, the ILC is re-
sponsible for the codification of international lawd for its progressive development.

Several events explain the need for codificatiotheflaw of the sea at the time. After the
failed attempt at codification during the 1930 Hagtonference, the subsequent period, char-
acterize by the collapse of the League of Natiam$ the outbreak of World War 1l, was far
from being propitious for cooperation at the intgronal level. The creation of the UN in the
aftermath of World War I, the Truman Proclamatafrii945 concerning the “jurisdiction over
natural resources of the subsoil and sea bed afah#nental shelf’, and the reaction of States
around the world to this declaration, sparked feeeond time a debate on the law of the sea
issues”

At an early stage, the ILC recognised the importasfcan effort to codify the international
law of the sea. The regimes of the high seas anbeoferritorial waters were amongst the
provisionally selected topics of international lsakose codification was considered by the
ILC as “necessary and desirabfé"Mr. Francois was elected Special Rapporteur, densi
ing that “the regime of high seas and the regimtnefterritorial water, closely related”. The
General Assembly of the UN recommended the inctusiothe later in the study to be car-
ried out by the ILC® The recommendation was accepted by the ILC in B9f0the study of
the regime of territorial waters in parallel withat of high seas in 1951. The process started

by the ILC eventually led to the First Conferenoe # the 1958 Geneva Conventions.

% Anninos, P .C .LThe Continental Shelf and Public International L.dmprimerie H.P.DE Swart, Hague
1953, p. 21.

3 Antunes, Nuno Marque$pward the Conceptualisation of Maritime Delimitatj Martinius Nijhoff Pub-
lishers, 2003, p. 15.

% |LC Yearbook1949), pp. 280-281.

% UN Doc. GA Res. 374(1V), 6 December 1949.
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At its first session, the ILC drafted a provisiofiat which included the regime of the high
seas which then included the continental shelf. [Liizestablished a Committee of Experts
on technical question relating to the maritime meéttion of the territorial sea. According to
the ILC, these experts should keep in mind thatpifegosed guidelines would be equally
valid and appropriate for the delimitation of ttentinental shelf’

It appears that despite the totally different chaaof the two regimes, the ILC discussed
the topic of the delimitation of the continentaéllon the basis of the report prepared by non-
legal experts on technical methods which may bel disethe demarcation of the territorial
sea®

In 1950, during the second session of the ILC Special Rapporteur presented his first re-
port on the regime of the high seas. When discggsia continental shelf, the report offered a
survey of State practice which led Mr. Francoistémclude that, even in relation to the very
notion of the continental shelfla plus grand incertitudesubsisted®® According to him, that
uncertainty extended to the criteria for delimaatibetween States. Observing that the only
guidance offered by State practice was that dediion should be effected by agreement be-
tween the States involved, he considered it adiasmbask Governments their views on how
delimitation was to be effected in cases of ovenilag claims'® But at the time there was no
clear legal definition of the continental shelf.ridg the discussion of the points raised by Mr.
Francois’ first report, recognising that there wasdefinition on continental shelf, Mr. Yepes
observe that “such definition could be given onfydeologist and geographers, not only by
the ILC, which did not have the requisite knowletgad added that “if scientist provided a
definition they would know what rights over the tiaental shelf could be vested in Stat&s”.
This seems to make clear that the quest of thewa€ centred not only on the delimitation
standards, but also on the juridical notion of ¢batinental shelf. That a right to claim a sub-

merged area adjacent to the land territory had gedesince 1945 is an acceptable idea. By

37 ILC YearbooK1951-1), p. 185.

% Tanja, Gerard Jhe legal determination of international maritimeumdariesKluwer Law and Taxation
Publisher, Boston, 1990, p. 25.

%91LC YearbooK1950-I1), pp. 49-51.

9 |bid.

“L ILC Yearbook1950-1), p. 228.
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contrast, to assert that in the early 1950'’s tigalleoncept of continental shelf was part of cus-
tomary law is highly questionabfé.

Not surprisingly, the opinion of the ILC membersaleflected uncertainty as regards to
continental shelf delimitation. Alluding to the adusions obtained in the Report of the"44
Conference of the International Law Association, Mudson observed that “custom and the-
ory gave no enlightenment on the subject, andsrvidaw the question should therefore be set
aside”. He argued that the same rule would applgrevkontinental shelves overlappédMr.
Hudson raised serious objections to this view, eas@ng the idea conveyed by the said ILC
reports as tothe need to study and develop delimitation criterikn his opinion, no rules or
opinion of delimitation existed. Clearly, only ortea can clarify consensus within the Com-
mission: ‘if required, delimitation had to be effected by egment’ As to the desirability of
delimitation criteria, opinions remained divid€dTherefore, any attempt to demonstrate that
delimitation standard existed in customary lawthey early 1950s, is equally questionable.

The debates in the third session of the ILC (19%4ne based upon the second report of the
Special Rapporteur. As to the continental shelindigdtion, various points deserve attention.
The legal definition of the continental shelf prepd thereirfcomprised the seabed and sub-
soil of territorial waters™. This seemed the straightforward transposition he teo-
morphological concept, thus reinforcing the ideat the legal concept of continental shelf was
far from being clear. The juridical notion of cargntal shelf was not clear even within the
State that had first claimed vaster rights oversiee bed and subsaoil.

The basis of the discussion suggested by the SpRejaporteur distinguished between
situation of adjacency and of oppositeness. Theiandthe was proposed for the latter case,
on the basis of an analogy with delimitation irag#. For adjacency situations, the proposed
solution was the recourse to the prolongation eftémritorial sea boundary.

The role of the agreement was repeatedly reaffirfididwas Mr. Amado who, quoting an
article that analysed the Truman Proclamation datbe idea that boundaries were to be de-

limited by agreement on the basis of the equitghiieciple?’ To him, however, this

42 Antunes, Nuno Marque8p cit, p. 19.

3 Ibid, p. 19.

4 |LC Yearbook1950-1), pp. 232-234.
“S|LC YearbooK1951-I1), p. 102.

“8|LC YearbooK1951-1), pp. 286-288- 290.
“"|bid, p. 285.
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expression meant solely that a mutually acceptageeement was requird8iNo further ref-
erence was specially made to equitable principlesd the debate.

When examining the various potential delimitatioanslards, references were made to the
general direction of the coast, the prolongatiorihef territorial waters boundary and to the
land boundary, and the use of an equidistancetfime.the commentary, nonetheless, inclu-
sion was made to the use of median line in casadjatency.

The equally important aspects of delimitation hadlfy surfaced. On the one hand, its in-
trinsic geography-related character became axiem@n the other hand, it was acknowledged
that delimitation should lead to reasonable bouedatlt must be emphasised that, although
almost subliminally, the need to considgrographyand fairnesssurfaced early in the ILC
work. Whatever the solution adopted in the entyust be seen as having definitely taken into
account this equilibrium. By the end of the 195&ss#en, this issue of delimitation standards
remained unclear.

The Committee of Experts met in Hague in 1953, addpted certain guidelines. The
Committee had made clear in its report that it tared the use of a median line in an opposite
situation, but also indicated that special reasuth as navigation interests and fishing rights
might call for the use of a different method. Aelal boundary should be drawn by making
use of the principle of equidistance from the resipe coastlines’

The recommendations of the Committee of Expert®wsericomed by the majority of ILC
members as being helpful to the drafting proceslsMin Francois, who had repeatedly indi-
cated his preference for a median line rule, sulechia new draft article at the Zbmeeting
of ILC in 1953. Despite the exceptions indicatedtiy Committee, it referred to “a median
line” and “the principle of equidistancg” The ILC members used this method both for ter-
ritorial sea and continental shelf. Some membesisted on the preference and general use
of the equidistance/median line, but other memkere unable to support the rather rigid

formula for lateral as well as opposite situatistsgssing that it was not possible to provide

8 |bid, p. 293.

9 |bid, pp. 286-288.

*0bid, p. 293, Para. 37.

*! Tanja, Gerard Dp cit, p 28.
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a general rule to cover all cases although thegpgmised the practical advantage of the
method>?

At the same time, the ILC seemed to be of the opitihat the existence of numerous ex-
ceptions and special circumstances legally justiiedeparture from the equidistance rule. It
was therefore felt that the provisions should conta reference to such special circum-
stances. It was Mr. Spiropoulos who, with the h@ipjr. Sandstrom, provided the solution
to break the deadlock by suggesting to replaca‘age” by the formulatinless special cir-
cumstances justify another delimitatibraccording to Mr. Spiropoulos, such a formula
would “leave it to the arbitration to assess thecs&d circumstances” and made his formula
“perfectly clear that only in cases where the aggtion of the rule would lead to manifest
unfairness would it have to be waived”.

Finally, the ILC seemed to be of the opinion tlin éxistence of numerous exceptions and
special circumstances legally justified a departuoen the median/equidistance rule and
they included in the draft report the formula “wsdespecial circumstances justify another
boundary®. It seems that ILC considered equidistance to leaxesidual character, the ap-
plication method was considered mandatory unles®e$S$tigreed otherwise and, once it was
established, that special circumstances were absent

After finishing the drafting process, the ILC callepon the General Assembly to convene
a diplomatic conference on the international lavthef sea (the First United Nation Confer-
ence on the Law of the Sea). The conference waseoced in accordance with General
Assembly resolution N1009 (XI) of 21 February 1957.

The proposals concerning the continental shelftainad in the final report of the ILC,
were considered at the First Conference. The Yagadtlegation sought to remove the spe-
cial circumstances exception on the grounds thaa# both vague and arbitrary and likely to
give rise to misunderstandings and disagreemétsis attempt failed in the fourth commit-
tee, but was again proposed to the Plenary Sesdidhe Conference, with an attached

commentary asking rhetorically “where and in whatnmal on international law are such

2 |LC Yearbook(1953-1), p. 106.

%3 Gerard J. Tanj&@p cit, p-p. 29-30.

* Jagota, S. AVlaritime BoundaryMatinus Ninjhoff Publishers, Dordrekht/Boston/ideaster, 1985, p. 55.
%5 |LC Yearbook1952-11), p. 216.

°® A/ICONF. 13/c.4/L.16. and Add. 1.
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circumstances enumerated?It was again rejected, the Iranian delegationmupthat “every
law which was too strictly worded was inevitablypken.®

In the forth committee, Venezuela argued thatrigilio provide for special circumstances
imposed by geography would result in unfair soluticand proposed excluding equidis-
tance>® Uncertainty of application was, however, a courd#ing concern. The ltalians
presented a proposal the effect of which wouldobigriore islands when drawing the median
line unless it was agreed to the contf&r¥he Iranians presented a similar proposal seeking
further clarification and to remove potential difflties®> None of these proposals were
adopted. Consequently, the First Conference addptedespective conventions with little
modifications to the ILC draft articles. For comimal shelf delimitation, they left the two
provisions for opposite and adjacent co8sts.

During the conference, the predominant feelinghef delegations was that a reference to
special circumstances was legally necessary becauwses considered an inherent element
of the delimitation rule to be adopted. The essarfi¢be draft provisions of the ILC could be
preserved, but the legal reasoning behind the adtibis provision had changed. An equidis-
tance rule based on the general principle of egtadce which allowed for some exceptions
had been replaced by what was later called a cadbaguidistance/special circumstances
rule®

Apart from the Yugoslav and Venezuelan proposgipositions to special circumstances
as a factor affecting a delimitation based upor@egal principle of equidistance was negli-
gible. The result of these deliberations was Aetiélof the 1958 Geneva Convention on the
Continental Shelf which provides:

1. Where the same continental shelf is adjacent totehéories of

two or more states whose coasts are opposite ¢laeh the boundary of
the continental shelf appertaining to such stabedl $e determined by
agreement between them. In the absence of agreearehtunless an-
other boundary is justified by special circumstand¢be boundary is the
median line, every point of which is equidistananf the nearest points

" AJCONF. 13/c.4/L.15.

%8 9" Plenary Meeting, Para.6, In Evans, Malcolm@p, cit, p. 12.
% AJCONF. 13/c.4/L.32.

® AJCONF. 13/c.4/L. 25/ Rev. 1.

®1A/CONF. 13/c.4/L. 60.

%2 Jagota, S. FQp cit p. 56.

%3 Gerard J. Tanj&@p cit.p. 42.
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of the baselines from which the breadth of theitteral sea of each
states is measured.

2.  Where the same continental shelf is adjacent totdh#ories of
two adjacent States, the boundary of the contihesfitalf shall be de-
termined by agreement between them. In the absgfregreement, and
unless another boundary line is justified by sdeci@umstances, the
boundary shall be determined by application ofgheciple of equidis-
tance from the nearest points of the baselines fuch the breadth of
the territorial sea of each State is measured.

3. In delimiting the boundaries of the continental Ishany lines
which are drawn in accordance with the principletsaut in paragraphs
1 and 2 of this article should be defined with refeee to charts and
geographical features as they exist at a particdése, and reference
should be made to fixed permanent identifiable tsoom the land.

Under Article 6, the delimitation of the continensaelf has to be effected by agreement.

In the case of no agreement, two solutions areeaite

Q) Between two or more States with opposite coastsuahess another boundary is
justified by special circumstances, the boundatitiésmedian line; and

(1n Between the two or more States with adjacent caasisunless another boundary
is justified by special circumstances, the bounddngll be determined by the ap-
plication of the principle of equidistance from thearest point of the baselines
from which the breadth of the territorial sea ofleatates is measured.

Article 6 introduces the notion of “special circumnsces” in order to mitigate the possible
inequitable results that strict equidistance cdall to. The Anglo-French Arbitral Tribunal
mentioned the notion in the famous passage of ward of 30 June 1977 regarding Anglo-
French continental shelf delimitation:

In short, the role o$pecial circumstancesondition in article 6 is to en-
sure an equitable delimitation, and the combinedidestance/special
circumstance rule, in effect, gives particular egsion to a general norm
that, failing agreement. The boundary between statautting on the
same continental shelf is to be determine@guitable principlé”
To date, more than 60 agreements dealing with gliendation of the continental shelf
have been concluded, particularly between 1965 18, after the entry into force on 10
June 1964 of the 1958 Geneva Convention on theil@omal Shelf. Some agreements were

adopted after a long and arduous phase, such #gtkement between Germany and Nether-

% Case concerning the delimitation of continentallshetween the UK of Great Britain and Northern-Ire
land, and the French Republic, Decision of 30 JL@&7, UNRIAA, vol. XVIIl, p. 45, Para . 70.
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lands (1971) and between Germany and Denmark (1&#r)the ICJ judgment iNorth Sea
case (19695

1.4. The Third United Nations Conference on the Lavef the Sea (1973-1982)

The Third Conference led to the adoption of thetrsomprehensive convention on the law
of the sea. UNCLOS (as outcome of the conferenebich was signed in Jamaica in 1982
and entered into force in 1994, made significamitigoutions to thedevelopment of maritime
delimitation law. UNCLOS recognised a 12-nauticalenimit for the territorial sea, archi-
pelagic waters zone, where the requirements setinotite convention are met, the 200-
nautical mile EEZ and continental shelf limit are tpossibility of an extended continental
shelf beyond 200-nautical miles up to 350-nautical milesn the baselines of the coastal
States concerned. The new or extended zones gexddgded the potential maritimaisdic-
tion of coastal States and ushered in an era aftgrm the conclusion adelimitation treaties
unprecedented in maritime boundary making.

The Third Conference was not only important for deeelopment of the international law
of the sea, it can also be considered as a landmahle history of the politico-diplomatic ne-
gotiating system, and was the most innovative ivagonal law-making project ever
undertaken.

One of the reasons for the convening of the conterevas the growing number of young
States as a result of the decolonization proceshanl950’s and 1960’s. Most of the new
States had not been involved in the treaty-makiogegss of the First Conference. Compared
to 86 States participating in 1958, 165 Statesqypated in Third Conferenc®.

Prior to the Third Conference, the Sea-Bed Committas established by the General As-
sembly in 1968. This Committee was considered pgyegory committee for the new law of
the sea. The Sea-Bed Committee became overburaétiedfficial statements, working pa-
pers and Government proposals for draft articles @meat variety of issues. Between 1971
and 1973, the various proposals for draft artiekese included in the list merely to serve as

points of reference for negotiations and consultegtito be conducted within a future confer-

% Handbook on the Delimitation of Maritime Boundariesited Nations Publication, Sales No. E.01. V.2,
1997, p.14.

% The official text of the 1982 UN LOS Conventiontfvannexes and index is repr, In UN Sales Publ.
No.E.83.V.5, (1983).

26



ence. The Sea-Bed Committee was under no presstmgtp reach agreement on the various
proposals, since it was obvious that a compreheraiv of the sea conference would be held
shortly.

Due to this, the Sea-Bed Committee could not cetegts preparatory work and the Third
Conference was convened in December 1973.

The contradiction between the so called pro-eqtadie States (Equidistance Group) and
States favoring a concept of equity (Equitable éple Group) seriously hampered the nego-
tiations and became a hard issue on the agentt@ dinird Conference. The former argued for
the combined equidistance-special circumstances wiereas the latter favored the idea of
delimitation in accordance with equitable princgl&he first attempt to reconcile the 1958
rule and theNorth SeaCase (1969) judgment appears in the Informal SiNglgotiating Text
(ISNT, 1975). Articles 61(1) and 70(1) replicatbe relevant part of théipositif of that deci-
sion, adding a reference to equidistafic&@his formula was kept in the Revised Single
Negotiation Text (RSNT, 1976) and in the Informabndposite Negotiation Text (ICNT,
1977). It provided that delimitation:

Be affected by agreement in accordance with edeitpbinciple, em-
ploying, where appropriate, the median line or digt@nce-line, and
taking account of all the relevant circumstan®es.

Neither group was however willing to accept thisréing. The delimitation issue was
eventually considered as one of the unresolved-tarel issues, and was referred to Negotiat-
ing Group 7 (hereinafter NG7). The group negoti&istarted in 1978, and were predicated
on the proposals put forward by each of the desitmh groups. The “Equidistance Group”
considered that the delimitation should employdageneral principle, the median or equidis-
tance-line taking in to account any special circtamses where this is justifie®”

Differently, the final proposal of the “Equitableiftiple Group” suggested that delimita-
tion should be effected “in accordance with equéaprinciples, taking into account all
relevant circumstances and employing any methodsrevappropriate, to lead to an equitable

solution”.”®

67 UNCLOS lII, Official Records, Vol. IV, pp. 162-163

8 UNCLOS IlI, Official Records, Vol. V, pp. 164-165.

% Document NG7/2 (20 April 1978), Platzoder Docurse(i) pp. 392-393.

O Document NG7/4 (21 April 1978), Platzoder DocurseiiX) pp. 397 and 402.
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The proposals helped somewhat to calm the watersurdgrisingly, the necessarily consen-
sual nature of delimitation was undisputed. It Ipeeaalso clear that the difficulties were
centered on the operative criteria to apply indheence of an agreement: either the “equidis-
tance-special circumstances rule” or the recowseduitable principles”. In the proposals of
the “Equidistance Group” (for example: Denmark, Way, United Kingdom, Canada,
Greece, ltaly, Japan), equidistance was attribtliedstatus of “general principle”. This idea
followed the notion of a “general rule” that hacehementioned during the ILC debates, and
argued for the advantages of adopting such terimgyolAlthough referring to equidistance as
a “principle”, this proposal kept the balance batwebjectivity (equidistance) and subjectiv-
ity (special circumstances) struck in 1958. By casit the proposal put forward by the
“Equitable Principle Group” (for example: FranceyrlRey, Ireland, Kenya, Liberia, Libyan
Arab Jamabhiriya, Poland, Romania) argued the espaitice was a mere method. The striking
feature thereof is that it did not present any dije standards for determining the course of
boundary. All standards included therein object{eguitable principle, relevant circum-
stances), and it confers unbound discretion thrahghexplicit reference to “any methods”.
The ambiguity conveyed by these terms is clearlycoonterbalanced by any measure of ob-
jectivity. Following clearly in the footsteps ofdlNorth Seacase (1969) Judgment, this
formula may be criticized on exactly the same getsuh

The negotiations in NG7 were characterized by ese@f proposals that, for one reason or
another, where nor accepted. In March 1980, theoReg the Chairman of NG7 advanced
another proposal for the delimitation articles, ethagain attempted to combine equidistance
and equitable principl€ Although with caution, the “Equidistance Group&cged positively.
The “Equitable Principle Group”, on the contrargjected it “even as a basis of negotia-
tion”.”® Notwithstanding this objection, the proposal wasorporated in the second revision
of the ICNT (1980). Subsequently the States of‘Bwuitable Principle Group” addressed a

letter to the president of the conference formagjgcting the text?

" bid, p. 85.

"2 UNCLOS IlI, Official Records, Vol. XIll, pp. 77-78

"3 Statements by Spain (Equidistance Group), andedgrid (Equitable Principles Group), Official Redsr
1973-1982, Vol. XIII, pp. 13-15.

" UNCLOS IlI, Official Records, Vol. XIV, p. 8.
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Further negotiations did not succeed in bringirgetber the views of the two sides. Insofar
as it would be possible to pair many States (oamfeach group) with ongoing or potential
maritime delimitations disputes, the uncompromisstgnce of both groups is unsurprising.
When the situation seemed like a deadlock and agress was possible, the President of the
Conference decided to engage himself directly stw agtempt to bring together the views of
the two groups. By 1981, after meeting with the t®tates representing the delimitation
groups (Spain and Ireland) the President of thefé@ence put forward a new propo$allhe
text made favored neither to equitable principle tacequidistance. This formula was eventu-
ally accepted by Ireland and Spain on behalf oflemitation groups?

The representative of Ireland, Chairman of the ‘iggGroup”, said that he could confirm
that the proposal did indeed enjoy widespread abdtantial support in the group. Similarly,
the representative of Spain, Chairman of the “Eigtacice Group”, reported that he now fully
supported the comments made by the representdtiveland and that there was indeed gen-
eral support in his group for the President’s peapt/

Finally, the proposal of the President of the ThHdnference was incorporated without
changes as articles 74(1) and 83(1) of UNCLOStinglahe delimitation of EZZ and conti-
nental shelf.

UNCLOS contains identical provisions for the detmtion of the EEZ (Article 74) and the
delimitation of the continental shelf (Article 8&)lthough those two zones are different by na-
ture:

1. The delimitation of the EEZ and continental shafvieen States with opposite or ad-
jacent coasts shall be effected by agreement orbélsés of international law, as
referred to in Article 38 of the Statute of Intetinaal Court of Justice, in order to
achieve an equitable solution.

2. If no agreement can be reached within a reasonadsied of time, the States con-
cerned shall resort to the procedures providedthféart XV.

3. Pending agreement as provided for in Article 83({i¢, States concerned in a spirit of
understanding and cooperation, shall make eveoytetd enter in to provisional ar-

rangements of a practical nature and, during thissitional period, not to jeopardize

> Document A/Conf.62/WP.11 (27 August 1981), Plaezddocuments (IX), p. 474.
S UNCLOS 11, Official Records, Vol. XV, pp. 39-40.
"'s.P. Jagota)p cit p. 242.
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or hamper the reaching to the final agreement. Sudingements shall be without
prejudice to the final delimitation.

4. Where there is an agreement in force between #tessctoncerned, questions relating
to the delimitations of EEZ and continental shéials be determined in accordance
with provisions of that agreement.

Under articles 74 and 83, the delimitation of ti&ZFor continental shelf:

1. Shall be effected by agreement on the basis ofmat®nal law, as referred to Article
38 of Statute of the International Court of Justiceluding treaties applicable be-
tween parties,

2. An equitable solution shall be reached; and

3. In case of absence of an agreement, The Statesroedcare requested to make every
effort to enter in to provisional arrangements @factical nature and not to jeopardize
or hamper the reaching of the final agreement.

The differences between the regimes establishethéyl958 Geneva Convention and
UNCLOS are quite important although both are basedundamental rule that delimitation
should be first effected by agreement, which iscmmerstone of maritime boundary delimita-
tion.”®

As the ICJ Stated:

[...] any delimitation must be effected by agreemetiveen the States
concerned either by the conclusion of a direct ament or, if need be,
by some alternative method, which must, howeverpased on con-
sent’®
In conformity with this rule, States have “the dutynegotiate [...] in good faith, with a
genuine intention to achieve a positive restltTherefore, it is incumbent upon the parties to
enter into negotiations, but also to pursue therfaaas possible, with a view to concluding
agreements.
The ICJ confirmed that the parties were under digatiion to enter into negotiations with

a view to arriving at an agreement and not memlga through a formal process of negotia-

8 Handbook on the Delimitation of Maritime BoundsaxiOp cit, V.2, p.16.

" Delimitation of the Maritime Boundary in the GoffMaine Area, judgment.C.J Reports, 1984, p.292,
Para .89.

% |pid, Para . 87.
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tion as a sort of prior condition for the automatpplication of a certain method of delimita-
tion in the absence of an agreement.

As a consequence, unilateral delimitation of maatispaces is not binding on third States.
In this respect, the ICJ declaredts1 1951 Fisheries cadbat:

[...] the delimitation of the sea areas has always#arnational aspect,
it cannot be depend merely upon the will of thestalaState as ex-
pressed in municipal law [...] the validity of tletermination with
regard to other States depends upon internatianei’l

However, the most important consequence of thedomghtal rule that maritime boundary
delimitation should be effected by agreement is thea parties are free to adopt whatever de-
limitations line they wish, whether that line issled on political, economical, geographic or
any other kind consideration. It should be stregsbat delimitation by agreement is above all
a political operation dependent first and forenmrsthe existence of political will.

The goal of achieving an equitable result whenbdistaing the delimitation of a maritime
zone also appeared in the Truman Proclamation asdince become customary law applica-
ble to all maritime boundary delimitation. It igpanciple that stems from the jurisprudence of
ad hocarbitral tribunals and was again confirmed by i8é in theJan Mayencase (1993):
“That statement of an ‘equitable solution’ as tlm af any delimitation process reflects the
requirements of customary law as regards the delion both of continental shelf and of
EEZ"%

The question concerning the interim solution in #iisence of agreement is addressed in
the 1958 Geneva Convention and the UNCLOS, aswsllo

1. Article 6 of 1958 Geneva Convention on the contiakshelf establishes that, failing

agreement, the continental shelf boundary shathbesquidistance line unless another
line is justified by special circumstances; and

2. Article 83 of the UNCLOS proposes that States sthariter into provisional agree-

ments®®

8 Fisheries case, Judgment of Decembét, 1®51 1.C.J Reports 1951, p. 132.

82 Maritime Delimitation in the Area between Greemlamd Jan Mayen, Judgment, ICJ Reports 1993, p.59,
Para . 48.

# Handbook on the Delimitation of Maritime Boundati®p cit, p.17.
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1.5. Concluding Remarks

The Truman Proclamation regarding the USA's comtiiaeshelf was immediately followed
by the same claim by other States, while at the tinere was no precise definition regarding
the concept of this term or the methods for deltron of overlapping continental shelf.

After the 1958 Geneva Convention on the continestialf, acceptance of this concept as a
law was longer in doubt. Despite all the differenntributory factors that led to its swift ac-
ceptance by the international community, the coniteplf remained unclear. The lack of the
clearly defined outer limits to the continental IShmder Article 1 of the Geneva Convention
on Continental Shelf was understood by some tovlseece of the concept’s flexibility. Thus,
it was faced with many challenges.

But during the Third Conference, delegations frowrenthan 149 countries tried to find a
new solution for maritime affaires, and among thtém continental shelf was one of the most
important. The outcome of the delegates’ work whigs finally completed in 1982 marked a
new era in the law of the sea. The definition, cosifon and outer limits of the continental
shelf as contained in Article 76 of the UNCLOS, gzgamong the most important issues during
the conference and are results of very complicedadds of negotiation.

The continental shelf, although a legal and pdlitiovention, grew as a concept in part
thanks to the development of ocean sciences, imgugkology, geomorphology and geogra-
phy and likewise to advances in ocean technofdgy.

Furthermore the definition of the continental shiie delimitation provisions of UNCLOS
must be seen as a result of three decades devealbjpmiaternational law. The consideration
of Articles 74(1) and 83(1) leads to the conclugimet the boundary must be non-inequitable.

After review of the definition and developmentsaeding the notion of ‘continental shelf’,
the next chapter will examine the principles andhods of continental shelf delimitation and

review ICJ and Arbitral awards in this regard.

8 Suarez, Suzette \Qp cit, p. 74.
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Chapter 2: The Principles and Methods of ContinentbShelf Delimitation: Evaluate the
ICJ and Arbitral Awards in this Regard
Introduction

With the purpose to understand the continentalf sledimitation process, and after evaluat-
ing the concept of the continental shelf and iteegal background in the first chapter, the
present chapter will examine the principles andtnosged methods for continental shelf de-
limitation concentrating on ICJ and other interaadl tribunal awards as well as State practice
in this regard.

The equitable delimitation of a boundary is thepmse of all delimitation agreements.
Countries which are sharing a common continentelf gtan draw their boundary line based
on different methods to reach an equitable bountiaey Furthermore the equitable principle,
the concept of proportionality plays a vital ratetihe delimitation of a boundary. First, the role
of these two concepts in delimitation will be reves.

On the subject of the method of delimitation, itghbe noted that several methods have
been utilised in treaties delimiting maritime boarnids and also by the ICJ in its awards. The
most used methods of delimitation are: (a) the digt&ince method or median line, (b) per-
pendicular line to the general direction of the stea(c) use of a parallel of latitude or
meridian longitude; and (d) enclaving.

In continuation, the role of the geographical eleteeand also the islands in the delimita-
tion process and their role in ICJ awards will beleated.
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2.1. The Principles Applicable to Continental ShelDelimitation

2.1.1. Equity and Equitable Principle

It is generally accepted that maritime boundariestibe determined by the application of
the equitable principle, taking into account alev@nt circumstances so as to achieve an equi-
table resulf® In another words, the final element in the delatiin process is the requirement
that the result is equitable. This is confirmedAinicle 83 of UNCLOS which provides that
delimitation shall be effected “by agreement onibad international law [...] in order to
achieve an equitable solution”.

The notion ofequityis at the heart of the delimitation of the contita shelf and entered
into the delimitation process with the 1945 Prodsion of US President Truman, concerning
the delimitation of the continental shelf betwelka US and adjacent States. President Truman
proclaimed that:

In cases where the continental shelf extends tostiwres of another
States, or is shared with an adjacent State, thedaoy shall be deter-

mined by the United States and tB&ate concerned in accordance with
equitable principle&®

The non-existence and the need to develop criterithe delimitation of overlapping con-
tinental shelves was noted during the 1950s ILCtimg® Since then, it has become clear that
a major concern was to guarantee that the delimitatid not yield an inequitable boundary.
But, at the end, there was no reference to theyeguinciple in the 1958 Geneva Convention

on the Continental Shelf

The most important period in the development ofrdeurse to equity in maritime delimi-
tation started with th&lorth Seacase (1969), when the ICJ stated that “delimitatsoto be
effected by agreement in accordance with equitpbfeciples, and taking into account all the

relevant circumstanceg&’

The problem with the idea of equity is that it does provide any precise principle or crite-
ria for the achievement of an equitable result.n\/veéspect to the delimitation of the EEZ and
the continental shelf, UNCLOS sets only a goal Whiwust be achieved and stipulates nothing

8 Gulf of Main casg1984, ICJ Rep, p. 295, Para. 99.
8 Truman Proclamation, Para. 6.
87 1969 North Sea CasPara. 101.
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on how to achieve the result. This vagueness gigese scholars the possibility to assert that
there is a loss of normativity in the idea of egwhd this idea allows the level of normativity

to rise and falf®
In theTunisia/Libyacase (1982), the ICJ tried to determine the conaepguity:

Equity as a legal concept is a direct emanatioth@fidea of Justice. The
Court is bound to apply equitable equity as a pageneral international
law. When applying positive international law, audomay choose
among several possible interpretations of the l@vane which appears,
in the light of the circumstances of the case,dclosest to the require-
ments of justic&®

The meaning of equitable principles is stronghated to the idea afnicum,which means
that geographical features of each delimitatiore casied so seriously that it is difficult, if not
impossible, to conceive any fixed principles apgihie for the establishment of maritime
boundaries between States. The idea of the unigaafeeach boundary finds significant sup-
port in the jurisprudence of the ICJ and Arbitralblinals dealing with maritime boundary

disputes.

The idea ofunicumand that it is not possible to define an equitadvlaciple for all mari-
time boundary delimitation cases was reiteratedextaiessed more clearly in subsequent ICJ
cases and Arbitral awards. In tBelf of Mainecase (1984), the Chamber stated:

That each specific case, in the final analysisedéht from all the others,

that it is monotypic [...] most appropriate crite(@inciple) can only be
determined in relation to each particular c8se.

In the Guinea/Guinea-Bissaarbitration (1985), the Tribunal expressed theesatna:
The factors [the equitable principles] and methaglailt from the legal

rules, however none of them is obligatory for thiéddnal since each of
delimitation isunicum®

It seems that there is no equitable principle imitinae delimitation which is applicable for
all cases, but rather an equitable result musbhgld for each case. During the debates of the
Tunisia/Libyacase (1982), Judge Jimenes de Arechaga notetthigudicial application of

8 Kolb, RobertCase law on equitable maritime delimitatidtluwer Law International Publisher, 2003, p.
171.

89 1982 Tunisia/Libya cas®ara. 71.

91984 Gulf of Maine cas®ar. 81.

11985 Guinea/Guinea-Bissau cas@ra. 89.
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equitable principles means that a court should eefiastice in the concrete casg.” The
search for universally applicable principles becsmgose the particularity of each case effec-
tively impedes the formation of such principlesdge Waldock also made this point quite
clearly in stating that “the difficulty is that thproblem of delimiting continental shelf is apt to
vary from case to case in response to an almostitanfvariety of geographical circum-

stances®

With respect to the idea that there is a lack ofrrativity regarding the concept of equity,
the continuing series of judgments and awards nragrpssively refine the legal rules and
principles, and refinements in the applicationas¥ Imay improve the normative situation. The
improved situation, in turn, should produce restiiat are relatively consistent, fair and re-
sponsive to the variety of circumstances in whidritime boundaries must be delimited. It

should also encourage the settlement of maritimmdaries’”

The equitable principles that the ICJ felt obligecapply in theTunisia/Libyacase (1982)
were subordinated to an equitable result. They weeugtable not in abstract but only as a
function of satisfactory result that they enablied ICJ to reach. Consequently, the equitable
principles had to be evaluated in the circumstamédke particular case, and all generaliza-
tions were to be avoided:

It is the result, which is predominant; the prinegpare subordinate the
goal. The equitableness of a principle must besagskin the light of its
usefulness for the purpose of arriving at an efqletaesult. Each conti-
nental shelf case [...] should be considered andgddm its own merits

[...] no attempts should be made here to over conedipé the applica-
tion of the principles®

Even the use of those principles is not obligatorythe ICJ and Arbitral Tribunals, be-

cause of their highly variable adaptability to eaplecific casé®

%2Seperate opinion of the Judge Jimenes de Arech@§2, Tunisia/Libya cas®ara. 24.
%Nelson L.D.M.Op cit p. 839.

% Jonathan I. Charney, Progress in internationaltimar boundary delimitation lawAmerican
Journal of International Lawg8(2) April, 1994. p. 233.

%1982 Tunisia/Libya caséaras. 70 and 72.

%1984 Gulf of Maine caséara. 157.

36



But it is a reality that in some cases, the ICidreliance on equitable principle, was sad-
dling the parties with a settlement on ex aequo et borib basis, without giving them an

indication of the applicable legal rules going beyaonsiderations of pure convenierite.

Concerning the equity and equitable principles, may conclude that at present it is not
possible to produce a structured system of equityaaclear body of equitable principles. The
choice of, and weight to be attributed to, any &dé principle are too dependent upon the

vagaries of geography to allow any systematic bafdsuch principles to be developed.

With respect of the equitable principle, thibya/Malta case (1985) is of particular signifi-
cance. The ICJ accepted that the delimitation rhestffected by the application of equitable
principles?® However, rather than continue by saying that ireement must “take account of
all relevant circumstance$™ it said that the equitable principle must be agpfiin all the
relevant circumstances” in order to achieve antaflé result®® It then listed examples of
equitable principles. Yet those principles listed merely part of the litany that surrounds con-

tinental shelf delimitation:
1. No refashioning of geography.
2. No encroachment on the natural prolongation oflzerastate.
3. Giving due respect to all the relevant circumstance
4. That ‘equity’ does not necessarily mean equality] a

5. That there is no question of ‘distributive justi¢®

2.1.2. The Concept of Proportionality

From the past subsection (equity and equitablecgii®), it is concluded that the concept of

equity always asked for the application of the &hle principle of taking into account all

7 Ex aequo et bondatin for "according to the right and good" or “fnoequity and conscience” is a legal
term of art. In the context of arbitration, it ref¢o the power of the arbitrators to dispense withsideration
of the law and consider solely what they considdyé fair and equitable in the case at hand.

% Kolb, RobertOp cit, p. 65

% Libya/Maltacase, Para. 45.

1%%hid, Para. 133.

1% |bid, Para . 45.

192bid, Para. 46.
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relevant circumstances, in order to arrive at antelyle result. According to this construction,
the equitable principle of taking account of alexant circumstances is then an example of a
legal norm which, however, does not exclude theaimn of another equitable principle un-
der the concept of equity. Proportionality was nwered as a possible candidate for such a

principle!®

The concept of proportionality plays an importasierin various domains of international
law, such as self-defense, international respadiitgidireaty law, human rights and humanitar-
ian law. The law of maritime delimitations is alsne such domain where proportionality is

important.

According to that concept, maritime delimitatiorosld be effected taking into account the
ratio between the areas of the continental sh&lbated to each party and the lengths of their
respective coastlines. The concept of proportibpnab defined has a particular importance as
a relevant circumstance that should be taken iotownt in the law of maritime delimitation.
This result stems from the fact that this concegg heen taken into consideration in judg-
ments relating to maritime delimitation. Furthereothe role of the proportionality has been

enlarged by international Courts and Triburtéfs.

Its emergence as the principle instrument to cantae potential inequitable results of
equidistance in making the final cuts of the pigha continental shelf and EEZ, reflects not
so much the application of the principle as thegadion that a substantive factor other than
distance from a coast on the water, namely thetteafgsuch coast, should also be taken in to
consideration. In other words, it is not the conmaiht to proportionality but the recognition

of the relevance of the coastal length that expl#iis developmerif®

The concept of proportionality in maritime delintitaas was originally formulated by the
Federal Republic of Germany in tiNorth Seacases (1969). The Federal Republic of Ger-
many contented that each State concerned shoulel &djust and equitable share” of the

available continental shelf, proportionate to thrgth of the coastline or sea frontaffeAc-

193 Tanja, Gerald p cit, p. 201.

194y oushofumi, TanakaQp cit, p-p. 433,434.

195 Koziyris, Phaedon John, Lifting the veils of eguit maritime entitlementshe Denver Journal if Inter-
national Law and Policy1998, Vol. 26, p. 351.

1961969 ICJ Reportsp. 20, Para.15.
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cording to Germany, “the breadth of the costal fraheach state facing the North Sea is an
appropriate objective standard of evaluation webkpect to the equitableness of a proposed
boundary™®” Although the ICJ rejected the idea of a “just @agitable share”, it did accept
the concept of proportionality as a final factobttaken into account:

A final factor to be taken into account is the edamtnof a reasonable de-

gree of proportionality which a delimitation effedt according to

equitable principles ought to bring about betwdenextent of the conti-

nental shelf appertaining to the States concernddfze lengths of their

respective coastlines — these being be measureddacg to their gen-

eral direction in order to establish the neces&aignce between states

with straight, and those with markedly concave envex coasts or to

reduce very irregular coastline to their truer pmions®

The ICJ suggested three geographical features winstified the recourse to proportional-
ity:
1. The coasts of the States concerned are adjaceattoother;
2. The coastlines of the Germany are concave; and

3. The coastlines of the States abutting on the N®eth areomparable in length?®

In this connection, it should be noted that the i€jarded proportionality not as a distinct
principle of delimitation, but as one of the fast@nsuring delimitation in accordance with
equitable principles' (See figure 16)

The need to avoid unreasonable disprortionality imagumental in configuring the out-
comes reached in the cases afterNbeth Seacase (1969). In thAnglo-Frenchcase (1977),

the Court stressed that:

Proportionality [....] is clearly inherent in theotion of delimitation in

accordance with equitable principles. While projporlity may not be

relevant in all contexts, and is not an independentrce of rights, the
disproportionate effects of a considerable progectof an attenuated
proportionality of the coast must be abatéd.

197y oushofumi, TanakaDp cit, p. 434.

1981969 I1CJ Reporty.52, Para. 98.

199 |bid, p. 50, Para. 91.

119 Higgins, R,Problems and Process: International Law and HowWge It Oxford, Clarendon Press,
1994, p. 229.

11 Koziyris, Phaedon Joh@p cit, p.352.
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In this case, regarding the geographical circuntgtaithat would justify resources to pro-

portionality, the Court of Arbitration assertedttha

In particular, this Court does not consider that déldoption in thélorth

Sea Continental Shelvesses of the criterion of a reasonable degree of
proportionality between the areas of continentalfsand the length of
the coastlines means that this criterion is forliappon in all cases. On
the contrary, it watghe particular geographical situation of three aifjo

ing States situated on the concave coabich gave relevance to that
criterion in those case¥’

It seems that the Court have limited resourcesapgrtionality to particular geographical
situations such as that of the North Sea coasbther words, Court could not find enough
geographical circumstances to put stress on theepdof proportionality in drawing delimita-

tion boundary.(See figure 6)

Figure 6. Anglo- French Arbitration Case (1977)
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A change relating to the concept of proportionalitgs perceptible in th&unisia/Libya
case (1982). In this case, both parties referrea ‘t@asonable degree of proportionality [...]

12 The Anglo- French Continental Shelf casimited Nations, Reports of International Arbitabards, Vol.
18, p. 57, Para. 99.
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between [...] shelf [...] and length of [...] codst® Considering the concept of proportional-
ity, the ICJ stated that: “The Court considered,tttaat element [of proportionality] is indeed
required by the fundamental principle of ensuringeguitable delimitation between the States
concerned.

The ICJ saw the role of proportionality aseanposto factdo check the equidistance of a
delimitation line. To this extent, the dictum o&tkarlier cases was confirmed. In applying the
test of proportionality, the ICJ made a sophisédatalculation. On the one hand, it held that
the ratio between the relevant coastline of Libyd &unisia was approximately 31 to 69. The
ratio between the coastal fronts of Libya, represgiby a straight line drawn from Ras Ta-
joura to Ras Ajdir, and that of Tunisia represertgdtraight lines connecting Ras Kaboudia
to the most westerly point of the Gulf of Gabes &odh that point to Ras Ajdir, was about 34
to 66. On the other hand, the areas of the cortahshelf below the low water mark apper-
taining to Libya and to Tunisia stood in a propamtiof approximately 40 to 60. The ICJ,
accordingly, found that the result met the requizats of the test of proportionality?

As in the instances relating to continental sdelimitation, proportionality played an im-
portant role in the context of the single maritibeaindaries. In th&ulf of Mainecase (1984),
the chamber of ICJ took proportionality into accobfar the second segment, where the situa-
tion was of opposite coasts by stating that:

[A] maritime delimitation can certainly not be dsliahed by a direct di-
vision of the area in dispute proportional to tespective lengths of the
coasts belonging to the parties in the relevard,arat is equally certain
that a substantial disproportion to the lengththoke coasts that resulted
from delimitation effected on a different basis \boonstitute a circum-
stance calling for an appropriate correction. la @hamber’s opinion,
the need to take this aspect in too account cokesita valid ground for

correction**®

The Chamber calculated, for the second segmentitference in the length of the coasts
facing each other, gave half-effect to Seal IslafidNova Scotia (Canada) and the median line

initially traced was transposed following the prdjmn estimated from this calculatiot

113 1982 Tunisia-Libya case. 18, Para. 37.

14 bid, Para. 103.

115 youshofumi, Tanaka&)p cit, pp. 438-439.

16 The Gulf of Maine Case 198d. 323, Para. 185.
17 bid. Paras. 221-223.
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This was a pure and simple application of propadliy. It is not used here as a test of eg-
uity, but as a criterion of equity, even of deatsivalue for drawing the delimitation line and
verifying the latter’s equitableness. However, slubject of calculation and comparison was
only the length of the coast, and was not a quesiforeferring to the extent of the area, at
least not in numbers. As the second sector cotetita quadrangle, the ratio in question re-
flected automatically the size of the maritime spateach party.

In the Gulf of Mainecase (1984), the Chamber enlarged the conceptopbpionality in
both its geographical and functional aspects. Fiegarding the geographical conditions, the
Chamber made no attention of special geographimalrastances that would justify the con-
sideration of proportionality. Contrary to the anigl geographical conditions for justifying
recourse to proportionality, the Chamber here tedoto proportionality in delimitation be-
tween States with opposite coasts. Secondly, alwaysspect of the role of proportionality,
the Chamber reaffirmed the earlier ICJ’s doctrioeoading to which proportionality was not a
direct basis for delimitations but a means for fyarg the latter’s equitableness. In reality,
however, proportionality was equally consideredimythe delimitation process® (See fig-
ure 7).

Figure 7. Gulf of Maine Case (1984)
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In theJan Mayencase (1993), proportionality played an importamé.rAn important fea-
ture of this case is that there was no agreemeatsangle maritime boundary. While Denmark
asked the ICJ for “a single of delimitation of sk zone and continental shéff% Norway
contented that the median line constituted the Baonfor delimitation of the continental
shelf and also for the fishery zotf@ The important point is that, in Norway’s view, ttveo
lines would coincide, but the two boundaries walshain conceptually distinct.

Nevertheless, the ICJ established, for the fisetin case law, a single ‘coincident’ mari-
time boundary for a fishery zone and the contifestialf, despite the lack of agreement on a
single maritime boundary. In drawing such a “caiiecit maritime boundary”, proportionality
played an essential role. Considering the dispaifitgisproportion between the lengths of the
relevant coasts, the ICJ held that “the differenndengths of the coasts of the parties are so
significant that this feature must be taken intosideration already during the delimitation
operation™?! It thus concluded that the disparity between émgihs of coasts constituted, for
the continental shelf delimitation, a “special amtstance” under Article 6 of the 1958 Geneva
Convention on the Continental Shelf, and for thend&ation of a fishery zone, a “relevant
circumstance” under customary 1&%. In the light of proportionality, thus, the ICJjasted
the median line in the two northern zones in suglag as to effect delimitation closer to the
coast of Jan Mayen.

In theEritrea/Yemercase (1999) before tteal hocArbitral Tribunal formed by agreement
between the two countries (Second Phase), botlepdrad recourse to proportionality by re-
lying on thedictumregarding that concept found in tNerth Seacases (1969). Following the
Anglo-Frenchcase (1977), they agreed that the role of propuatity was a test of equitable-
ness and not a method of delimitation, and thatif@stndisproportionality must be avoided.
Thus, there was little difference between the partegarding the role of proportionalfty.

The dictum was also confirmed by the Tribunal ft&&}

19 Greenland/Jon Mayen case 19Para. 9.
120 1pid, Para. 9.

121 1bid, Para. 68.

122 |bid, Para. 68.

123 Eritrea/Yemen case 19%%ra. 39.

124 |bid, Para. 165.
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Nevertheless, there was strong disagreement albauto measure the length of the respec-
tive coasts and the significance of that operatinoe executetf®> On the one hand, Yemen
suggested that a line dividing the areas conceimedalmost equal parts correctly reflected
the proportion between the lengths of the respeaoasts. On the other hand, Eritrea alleged
that its own historic median line between the maird coasts would produce areas favouring
Eritrea by a proportion of 3 to 2. In Eritrea’ewi, this reflected accurately the proportion of
the lengths of the coast&

The strong dispute between the parties over thaulkedion of the lengths of the coastlines
revealed the main disadvantages of the proporityrifleory envisaged heréhe lack of the
objective criterion to determine the relevant csa€in this point, the Tribunal explained the
result of its calculation in some detail. The Tnlls solution is not, however, free from diffi-
culties. First, the Tribunal did not, in its awasgecify the general direction of Yemen'’s coast.
As a general direction of the coast may changerd#pg on whether a micro or a macro geo-
graphical viewpoint is taken, the extent of marareas to be calculated may be different,
depending on the interpretation of the generalctima. Secondly, the marine boundary indi-
cated by the Tribunal stops at points that are wletirt of areas where claims of the third
States might intervene. Accordingly, as in Thanisia/Libyacase (1982) the result of propor-
tionality might be different depending on the detation with third State$*’ (See figure 8)

Figure 8. Eritrea and Yemen Case (1999)

o Tawr  Kutama
=
Ugbans

amaran

YEMEMN

T T T T
E 40°E a1E az'E 43

Source: Tanaka, Youshofumi, Reflection on the Cphoé&Proportionality in the Law of Maritime Delitai-
tion, the International Journal of Marine and Coastal Law 16, 2001, pp 451.

%> |bid, Para. 39.
2% |bid, Para. 42.
127y oushofumi. TanakaDp cit, pp. 450-452.

44



Proportionality also found its place in State practvith respect to delimitation. Regard-
ing the boundaries of the continental shelf, adgbexample is the 1974 Agreement between
France and Spain in the Bay of Bis¢&yIn drawing the continental shelf boundary, propor-
tionality was taken into account. In order to ebgibthe relevant area, a “box” was created by
construction lines. The parties drew a starting,lieind then a closing line was drawn between
points chosen by the States. For the calculatidhefength of the coasts, the States also drew
lines between agreed points which created “aréificoastlines.” In other words, those lines
were the fruit of negotiations. After that, the t8tacalculated the ratio of the respective
coasts; the length of the French coastal lengttvdrt two points was 213 miles, while the
Spanish coast was 138 miles long, so the ratiodmtveoasts was 1.54 to 1 in favor of France
and the ratio of the maritime spaces allocatedapgsoximately 1.63 to 1. The requirement of
proportionality was satisfactory for the StatesisTéxample represents an interesting applica-
tion of proportionality, as the coasts and aredset@onsidered for calculating proportionality

were determined by agreement rather than by arctolgecriterion. (See figure 9)

Figure 9. France and Spain Agreement (1974)
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Regarding single maritime boundaries, the instamdesre proportionality affected the lo-
cation of the maritime boundaries. The first ins&is the 1978 Boundary Delimitation Treaty
between Venezuela and the Netherlaffd#nother example is the 1986 Agreement between
Burma and India which allegedly considered proposdility as one of the reasons for expand-
ing Burma’s maritime domain beyond the strictly ieligtance lin€=*° Finally, it is reported
that the 1997 Treaty between Thailand and Vietnamthe delimitation of the maritime
boundary in the Gulf of Thailand also took propamtlity into account although the precise
ratio between the relevant coasts and areas isanith

In general, it is possible to say that the cohoéproportionality is a sound test to ensure
that the delimitation results are equitable. One ttaus conclude that for the use of propor-
tionality it is reasonable to define the relevanasts of States and it is not necessary to take
into account the whole of the coast. It seems b&itexclude from the evaluation of propor-
tionality those segments of the coastline whichrexewithin the overlapping maritime areas.
In respect to those areas, it would be reasonabéxc¢lude the internal waters and territorial
seas from the calculation of proportionality foe thurpose of the delimitation of continental
shelf and single maritime boundaries, since theigental shelf and EEZ are areas that extend
beyond territorial waters. It would not meet thguieements of equity to shift the delimitation
line and give more maritime areas to the State wikhnger coastline without calculating and
comparing the ratio of the attributed areas tordlevant coasts. It is true that a State with a
long coast will normally have an area of maritimegdiction greater than if it had a short
coastline.

Finally, it has to be mentioned that there are spreblems regarding the proportionality
in case law:

1. The most serious problem, is that there is no ébcriterion to define the relevant

coasts and areas and too conclude their lengthswafates;

2. The problem relating to the subjectivity of the cept in its application. Both the exis-

tence of a disproportion between coastal lengtlstlaa extent of the adjustment of the
provisional line are decided by judges in a disor&ry manner;

129 Charney, Jonathan | and Alwxander, LewislMernational Maritime Boundaries, Vol, pp. 615-629.
1301pid, Vol. II, p. 1329.
131y oushofumi, TanakaDp cit, pp. 453-457.
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3. With respect to delimitations between States wiipasite coasts, the applicability of
proportionality is doubtful,

4. Regarding the role of proportionality, some havesidered it a mere test, while others
have taken it into account as a corrective factwing the delimitation process; and

5. Finally, there are two essentials limits to theotlyeof proportionality. First, since the
number of lines capable of producing the same ptmpois limitless, proportionality
will not determine any concrete delimitation lirgecondly, the concept of proportion-
ality contradicts the rejection of the idea of appeartionment in maritime

delimitation®?

2.2. Methods Applicable to Continental Shelf Delintation

There are different methods which are applicablereov continental shelf delimitation
boundaries between adjacent or opposite coastlelfollowing subsections, four of the most

used methods in this regard will be outlined.

2.2.1: Equidistance and Special Circumstances

The 1958 Geneva Convention on Territorial Sea amatiGQuous Zone defines equidistance
as “the line every point of which is equidistarrfr the nearest points of the baselines from
which the breadth of the territorial sea of eactheftwo States is measuréd>The 1958 Ge-
neva Convention on the Continental Shelf contairssalar definition, which differentiates
between States with adjacent coasts and Stateopjithsite coasts, for which it uses the “me-
dian line” although, technically speaking suchreelis also an equidistance line. According to
the 1958 Conventions, the use of the equidistarethad was obligatory in the absence of an
agreement, historical titles or special circumsgaht

132 |bid, pp. 458-459.
1331958 Geneva Convention on the Territorial Sea andti@uous ZongArticle 12.
1341958 Geneva Convention on the Continental Shedicle 6.
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In any event, the recourse to equidistance wasdd\as general rule i.e. astarting point
for the delimitation, to whiclteasonable modificationwere to be introduced where special

circumstances so warrant&d

The emergence of the equidistance principle inydaglaty law, such as in the 1958 Con-
ventions, may be explained by the fact that thiaggple struck a certain balance between
predictability and flexibility, objectivity and disetion. Moreover, the combined rule generally
respected the principle of equal division of theaaof converging or overlapping claims, in
the absence of inequities resulting from aberra@stal features or major differences in
coastal lengths. Finally, it took account of adfameor proximity to the coast as the legal ba-
sis of title for the territorial sea and as an gné part of the basis of title for the continental

shelf®
There are some applications of the equidistancéadet

1. A strict equidistant line, which would take in tocaunt all coastal base points permit-
ted under international law, would result, in atvasjority of cases, in a complex and
unpractical line made of a multiplicity of turningpints and short straight-line seg-
ments. One of the very few examples of a delinotatagreement based on strict
equidistance is the agreement concluded betweein Spd Italy (1974) on the delimi-

tation of the continental shelf.

2. Rather than using a strict equidistance line, Stathen applying the equidistance
method, usually resort to a simplified equidistiame by simply reducing the number
of base points or turning points (once the lindrewn) to be taken into consideration.
Typically, these simplified lines of equidistance bt result in any significant differ-
ence regarding the net area of maritime spacduatttdl to each State involved in the
delimitation. For example, the Agreement betweexibteand the USA (1978).

3. The third application of the equidistance methodadjacent or modified equidis-
tance”. A modified equidistant line is an equidmtine, whether strict or simplified,

in which certain relevant geographical featuresehaot been accorded their full po-

135_|LC Yearbook1953 II) p. 216.

139 egault L. and Hankey B. Method, oppositeness aljacancy, and proportionality in maritime
boundary delimitation, In Jonathan I. Charney aeavis M. Alexander)nternational maritime boundaries,
Vol. |, p. 204.
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tential effect in accordance with their legal datitent. The purpose of the modified
equidistance line is not to simplify the line whikeeping roughly the same distribu-
tion of net maritime space between the States coade but rather to modify the
effect of some geographical features, in certaimasions, based on considerations of
equity or on other considerations. This method b&ypplied to different geographi-
cal features such as relevant base points, lowdieeations, rocks and islands, and
will result in practice in according no effect arpal effect to any of those features in
proportions which may wary. Typically examples obdified equidistance are pro-
vided by those delimitation cases involving islafatsated on the “wrong side” of the

equidistance liné®’

Figure 10. Equidistance line between opposite coast
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The emergence of the principle of distance givetimence in normal situations to the eq-
uitable method of the equidistance/median line. e\mv, notwithstanding the recognition of
the principle of distance as the basis of entitleinte both the EEZ and the continental shelf
within 200 nautical miles, the privileged role afugdistance was strongly objected by the ICJ
and dissenting judges. The privileged status oktipgdistance method was diminished by the
ICJ and arbitral tribunals, it was considered aseshod which in some cases may lead to in-
equitable and unreasonable results. In the majofigases, it was declared that equidistance
was not a binding rule of law, but merely one mdthmong others and it was not regarded as
part of customary international law which plays thajor role in the delimitation process.
“The ICJ and arbitral tribunals held that the edgiahce principle (or method) was not a man-
datory rule of international law and that it didt mmjoy any priority or preferential status>
The demolishing and toning down of equidistance tvgenfar that the terms “equidistance”
and “median line” have disappeared from the texrtitle 74 and 83 of UNCLOS.

Figure 11. Equidistance line between adjacent coast

Source: Carleton, Chris and Clive Schofield, Depaients in the Technical Determination of Maritime
Space: Charts, Datums, Baselines and Maritime Zdnastime Briefing Vol. 3, No. 3, 2001, p. 9.

138 Nelson L.D.M. The roles of equity in the delintiten of maritime boundariegymerican journal of
International law 84 (4), 1990, p. 843.
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As it is well known, the ICJ in thBorth SeaCases (1969 emoted the equidistance prin-
ciple. In these cases, the parties asked the Qoudtate the principles and rules of
international law applicable, and undertook theerab carry out delimitations on that basis.
The Court rejected the contention of Denmark amdNletherlands to the effect that the de-
limitations in question had to be carried out is@dance with the principle of equidistance as
defined in Article 6 of the 1958 Geneva Conventiorthe Continental Shelf, holding:

That the Federal Republic, which had not ratified Convention, was
not legally bound by the provisions of Article 6hat the equidistance

principle was not a necessary consequence of thergleconcept of con-
tinental shelf rights, and was not a rule of custoninternational law>®

The ICJ found the use of the equidistance line pnajpriate, because of the particular
coastal configuration of States was taken into aetorhe coasts of Denmark and the Nether-
lands were convex, while that of the Federal Repulii Germany was concave. In such a
case, the use of equidistance left Germany anragtysesmall part of the North Sea continen-

tal shelf and the delimitation process would ndti@ee an equitable result.

The ICJ thought that the use of equidistance cbal@équitable in certain situations, but it
felt “whether under customary law or article 6sitnever a question of complete freedom or of
no freedom of choice as a methd&® That is to say, in the application of equitablmgiples
it is not the case that there is a particular metttiat must be used, or that one can choose
whatever method one likes. Equidistance principdemiire that a particular method is adopted
and applied, but what that method is, will varynfrease to case. This is unambiguously stated
by ICJ when it stated:

The appropriateness of the equidistance methodyother method for
the purposes of effecting an equitable delimitatgoa function or reflec-
tion of the geographical and other relevant cirdamses of each case.
The choice of the method or methods of delimitaiiomny given case,
whether under the 1958 Convention or customary lias,therefore to be
determined in the light of those circumstances ahthe fundamental
normlthat the delimitation must be in accordanct wuitable princi-

ple:

1391969 North Sea cas#lerits of Judgment of 20 February 1969, Preanf®éea .3.
10 Evans. Malcome DOp cit, p. 80.
1“1 1bid, pp. 80-81.
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The differing perspectives in which the ICJ viewamlidistance coloured its views con-
cerning its applicability as a rule of law or aseauitable principle. The ICJ said that a strict
method of equidistance can be used in compliante té equitable principt& but also that
international law permitted resort to various piahes or methods provided that, by the appli-

cation of the equitable principle, a reasonableltegas arrived at*®

In the Tunisia/Libyacase (1982), the ICJ at first reviewed the devekqts since thilorth
SeaCase (1969) involving adjacent States and notetd ‘ttneaty practice, as well as the his-
tory of Article 83 of the draft Convention on thaw of the Sea, leads to the conclusion that

equidistance may be applied if it leads to an aedplet solution; if not, other methods should be

employed™**

Then, the ICJ dispelled any lingering doubts alibatrole of equidistance. It did not con-

sider that it was

[...] required as a first step, to examine the atffeof a delimitation by
application of the equidistance method, and toctejeat method in fa-
vour of some other only if it considers the resflan equidistance line
to be inequitable... since equidistance is notheview of the Court, ei-
ther a mandatory legal principle, or a method hgwsome privileged
status in relation to other methds

In the Libya/Malta case (1985), Malta had put forward in clear tethespropositions that
an equidistance line should be considered as aaptindelimitation — “as starting the delimi-
tations process” — to be adjusted as necessahgitight of all relevant circumstancE$.The

ICJ however refused to accord equidistance any spebial status, and observed that it was

[...] unable to accept that, even as a prelimirsarg provisional step to-
wards the drawing of a delimitation line, the edgt@hce method is one
which must be used, or that the Court is “requiasia first step, to ex-
amine the effects of a delimitation by applicatiohthe equidistance
method”[...] such a rule would come near to an aspbof the idea of
“absolute proximity”, which was rejected by the @om 1969]...], and

1421969 North Sea casParas. 89-90.

143 bid, Para. 90.

1441CJ Reports (1982)pp. 77-79.

1951CJ Reports (1982)p. 79, Para. 110.

146 Counter Memorial submitted by Republic of Maltay® 146.
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which has since, moreover, failed of acceptanadeaf hird United Na-
tions Conference on the Law of the $€a

In the Gulf of Mainecase (1984), the ICJ also took into account tke/\expressed in the
1969 North Seaase (1969), that equidistance was not a prinaplustomary international
law**® thus not a method to be given priority, and |agded that it has no “intrinsic merits

which could make it preferable to another in thstetzt.™*°

The Cameroon/Nigeriacase (2002) was the first case between adjacet@sStawhich the

ICJ applied the equidistance line without modificat™® (See figure 12)

Figure 12. Cameroon/Nigeria case (2002)
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147 Nelson L.D.M,Op cit, p. 844.

1481984 Gulf of Maine cas@ar. 107.

9 |bid. Para. 162.

150 cameroon/Nigeria caséCJ Award, Section (c). In this regard see Co)ddavid A and Smith, Robert W,
International maritime Boundaries, Vol. V, pp- 368620.
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On the other hand, since the ICJ considered thatistance was not an advantaged me-
thod, it applied the modified equidistance linethie second sector as a measure of equity. It
seems that the ICJ realized that in the case adfgpcoasts, the use of equidistance in com-
bination with relevant circumstances could leadnaquitable resutt?

After reviewing relevant ICJ cases and arbitral ms&aconcerning maritime delimitation
between adjacent States, it is possible to condhatethe equidistance method is not a general
rule of customary international law and not a peged method among others. This view was
expressed not only in the cases between adjacat@sSbut also between States with opposite
coasts. In cases with opposite States, the Courtdfat convenient to use the equidistance
method as a starting point, and in the 1977 Artidrebetween the United Kingdom (hereinaf-
ter UK) and the France, the Court of Arbitrationiped out that the equidistance-special
circumstances methods have the same goal as teeagjemes of customary law to achieve an
equitable resuft>

Regardless, the withdrawing character of equidcgaim ICJ and Tribunals Awards, it
found its way into State practice. The majoritybafateral treaties on maritime delimitation
still use a line based on simplified or modifieduglistance. In many cases, Governments be-
gin the negotiations by considering an equidistalime, while subsequently at liberty to
modify it. Even in most ICJ cases and Arbitral adgarJudges found it convenient to use the
equidistance line as the starting point in therdigéition process. As Judge Jimenes De Are-
chaga declared, “naturally, in all cases the decisnaker looks at the line of equidistance,
even if none of the parties has invoked'® Therefore, the point of departure should be the
line of equidistance, and this line should be distbonly if it is found to produce inequitable

results.

The situation concerning the use of the equidigamethod is different in State practice.
States found a practical advantage, simplicity @mavenience of the equidistance method and
thus it was given a privileged status as the si@qsitep during negotiations on maritime de-

limitation, with the possibility to modify it subgaently. State practice supports the

31 1bid, pp. 3614-3615.

132 Decision of 30 June 1977 Judicial and Similar Restings: France-United Kingdom: Arbitration on
the delimitation of the Continental shelf, Par®, Repr.18, International Legal Materials, 1979.

133 Tunisia/Libyan Arab Jamahiriya case 19&&eparate opinion of Judge Jimenes de Arechagal®a.
105.
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conclusion that the applicable principles and rwésnaritime delimitation between States
should be settled by agreement with equitable pies and that the proper use of the equidis-

tance method would generally lead to an equitadligtisn.

On 17 July 1985, Poland and the Soviet Union sigaredgreement on the delimitation of
the territorial sea, the economic zone, the fistmmye and the continental shelf in the Baltic
Sea™* An all-purpose and single maritime boundary islelished by this agreement between
the adjacent States and it is an equidistanceaditi@pugh this is not explicitly specified in the
Agreement itself>®

Another example of a treaty between adjacent Stagessin the Black Sea region between
Turkey and Bulgarid>® The two respective States agreed on 4 Decembét tb98elimit the
boundary in the mouth area of the Mutlidere/RezavRiver and the maritime areas in the
Black Sea. The Agreement concerning the delimiatibthe maritime areas between the two
adjacent States is based on a simplified equidistéine to produce an equitable and just de-

limitation.*®’

Two treaties were signed on 24 October 1997 byukitfia and Russig® One concerns the
delimitation of the State border, which also essilsls a territorial sea bounddry. The
Agreement on the State border establishes theowatisea boundary between the parties by
means of a single segment and is based on the chethequidistancé® The second treaty
delimits the EEZ and the continental shelf betwtwesse two States in the Baltic S8aThe
delimitation was guided by the equidistance methidte presence of oil deposits lie at the
heart of the Agreement. Because the Russian Feateraas primarily interested in the rapid
exploitation of the oil field located close to tbeast, the delimitation of the first segment of
the boundary was guided by the method of drawitigeaperpendicular to the general direc-
tion of the coast. The second segment is a hypogheuidistance liné*?

134 Charney, Jonathan | and Robert W. Striitihernational Maritime Boundarie®/ol. II, p. 2039.
135 1bid, p. 2040.

%% 1hid,. Vol. IV, p. 2871.

371bid, Vol. IV, p. 2876.

138 1hid, pp. 3057-3088.

139 1bid, pp. 3085-3088.

180 pid, p. 3082.

181 bid, pp. 3073-3075.

182 1pid, p. 3069.
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On 12 July 1996, Estonia and Latvia also conclualé@aty on maritime delimitation in the
Gulf of Riga, the Strait of Irbe and the Baltic $84The boundary begins between adjacent
coasts, but quickly turns into a situation of opfsoasts inside the Gulf. Outside the Gulf,
the coasts once again become adjacent. Thus, lingtdgon line is a combination of meth-
ods and the equidistance line is applied insideGhk of Riga, except for a short segment at

its entrance®

According to an analysis made by the Italian sahOlmberto Leanza, the majority of the
delimitation treaties in this region “are basedtloa criterion of equidistance or a median line,

modified to take into consideration the presencslahd or the curvature of the coastlii&

S.P. Jagota, after evaluating State practice, adeslthat in 100 agreements between 59

States, the equidistance method, whether true difyilog was privileged®®

2.2.2: Perpendicular

This method of delimitation consists of drawingexgendicular line to the coast or to the
general direction on the coast. In this senses utery simplified version of the equidistance
method that can be used in combination with othethisds or on its own. It is important that
the parties agree precisely on the sector of thstdo be considered in this process. One may
expect that its length would normally vary in reatwith the expected extension of the de-
limitation line itself: the farther from the coatt ending point, the longer coastline to be taken

into account®’

This method was used by the ICJ and has also fasimidace in State practice. The use of
the perpendicular line is more frequent in the a#s&djacent States which present coasts that
are more or less straight. A lateral delimitatiaséd on a perpendicular line, however, will
only lead to a mutually acceptable result whencibeest at the point of termination of the land

frontier is relatively straight and the generakdiion of the coastline rather easy to determine.

183 bid, pp. 3014-3017

14 1bid, p. 2996.

185 Umberto, Leanza, The delimitation of the contiméshelf of the Mediterranean Séaternational
Journal of Marine and Coastal Law (3) August 1993, p. 385.

165 p. JagoteOp cit.p. 122.

187 Handbook on the Delimitation of Maritime Boundati®p cit, p. 56.
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For such delimitation, the locations of the basiare important in determining the general

direction!®®

Unless the use of a straight baseline system ispéed by the two adjacent States, applica-
tion of a perpendicular line rule will be difficulib conceive when concave or convex
coastlines are at issue, or when various islanelsitwated in front of the coast of the States.
The use of the perpendicular method is debatalieeirase of a coast which is not altogether
straight, for it presupposes a preliminary decisarthe general direction of the coast between
two points which have to be chosen. This is adiffiissue, and it is easy to understand why
the Committee of Experts consulted by the ILC prefé the equidistance method to the per-

pendicular one.

In the case of the Arbitral Award in tli@uinea/Guinea Bissacase (1985), the method of
perpendicularity was applied to the large seawaginent of the maritime boundary. In this
case, the tribunal adopted the line which was ‘spanodo perpendicular to the line joining
Almadies point and Cape Shilling. This would givestj one straight line bearing 236 de-
grees.*® This line which joined these two points was usedtie Court, since it better
reflected the general configuration of the coastlimd would reduce the risk of enclavement

to a minimunt"° (See figure 13)

Another example of the application of the perpeuldicline method in ICJ delimitations
was theTunisia/Libyacase(1982). For the determination line in the Besctor, closest to the
coast, the ICJ was conscious that the continehtdf should start from the outer limits of the
territorial sed ! For this segment, the Court found that, in prirgi@l line perpendicular to the
coast could serve as an equitable boundary takitogaccount the rather uniform conduct of
the parties in the past and the line establishethisyconduct was also roughly perpendicular
to the coast!?

188 Alexander, Lewis M, Baseline delimitations and fitiae boundariesyirginia Journal of International
Law.1983, Vol. 23, p. 532.

1691985 Guinea/Guinea-Bissau cagara. 111.

7% |bid. Par. 111.

171 1982 Tunisia/Libya cas®ar. 116.

72 |pid, Paras. 119-120.
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Figure 13. Guinea/ Guinea Bissau Arbitration Casel(985)
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Source: Carleton, Chris and Clive Schofield, Depeients in the Technical Determination of Maritimeage:
Charts, Datums, Baselines and Maritime ZoMss;itime Briefing Vol. 3, No. 3, 2001, p. 22.

A good example of the application of this metho@nsvided by the Agreement on the de-
limitation of maritime areas between Uruguay anézdr(1972) with an almost straight

coastline leaving no room for disagreement asstgéneral directioh’> (See figure 14)

Figure 14. Uruguay and Brazil Agreement (1972)
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In the Baltic Sea, there are some agreements betadjacent States which make use of the
perpendicular line. For example, in the 1996 Agreetrbetween Estonia and Latvid,the
perpendicular line was applied outside the GuRfa. Inside the Gulf, a historical considera-
tion prevailed and the delimitation line is a négjetd one'”

In the 1999 Agreement between Latvia and Lithuamahe delimitation of the territorial
sea, EEZ and continental shelf, the perpendicularwas also applied for the delimitation of
the EEZ and continental shelf. The parties agrbatthis line represents the general direction
of their coasts. Moreover, the latter seems to lteen arrived at in such a manner that Lithu-
ania secured an area of maximum reach, extendifgverlen’s EEZ, while at the same time

taking into account Latvia’s interests in the nviRlg resources of the area.

Finally, it is possible to observe that the perpemdr line can also, in certain cases, be
useful for the delimitation of maritime zones betweadjacent States. This line seems to be
close to the equidistance line. A line of equidis@between two points is, by definition, the
perpendicular bisecting the straight line betwdwrsé two points. Thus, the line of equidis-
tance method is simply a series of perpendiculawgould scarcely be an exaggeration to say
that the equidistance method is the scientific tigraent of the perpendicular line.

2.2.3. Meridians and Parallels

In addition to the equidistance and perpendicutasl to draw maritime boundaries, there
is another method which makes use of parallelatitide and meridians of longitude to draw

the delimitation line.

Between the adjacent States, this method sometakes the form of a parallel or merid-
ilan drawn from the point where the frontier reactiessea. In the case of adjacent States, the
use of meridians or parallel method can avoid ¢uthat might result from the use of equidis-
tance boundaries on concave or convex coastlines areas where islands or rocks are

present.

"j0nathan I, Charney and Smith, Robertlkiternational Maritime Boundaried/ol. IV, pp. 3014-3017.
75 bid, p. 3008.
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This method provides many advantages, such as isityphnd avoidance of the cut-off
phenomenon in some instances. Nevertheless, dtiwidely used owning to that fact that, in
many cases, such advantages do not sufficientlyeagh to disadvantages of producing ineg-
uitable results’®

This method can be combined with other methodsebiitation such as equidistance. One
of the examples in which States have followed tpgidistance line in the areas closer to the
coasts and then continued along a parallel or nagritb complete the delimitation line is the
Colombia-Panama Treaty (1976) in which the Caribbean part of the maritime baamydol-

lowed the parallels and meridians.

2.2.4. Enclaving

Enclaving is another method of delimitation whishused when no effect or partial effect
are given to an island. This method might be usddpendently or in combination with some
other method of delimitation. In such situatiorigugh, as the maritime jurisdiction of such
island cannot be denied, a maritime belt of a agefdaeadth is drawn around that island by

means of a line made of arcs of circles drawn floenmost seaward basepoints.

The enclaving method can produce either a full arel where the maritime belt accord to
the island is wholly separated from the offshoreezof the mainland coast of the State to
which the island belongs, or, alternatively, a semtlave, where the maritime zone appertain-
ing to the island merges with the maritime zondhaf main land coasts. The semi-enclave

effect occurs when the island is situated on cselko the equidistance liné

A good example of a full enclave is found in theskalia-Papua New Guinea Agreement
(1987)1° In this Agreement, 12 Australian islands lyingseoto the coast of Papua New
Guinea were accorded 3 miles territorial sea ersla{See figure 15)

7% Handbook on the Delimitation of Maritime Boundati®p cit, p. 57.

Y7 The Law of the Sea; Maritime Boundary AgreemeriZ@11984) United Nations Publication, Sales No.
E.87.V.12, 1987, pp. 158-163.

78| egault, Leonard and Hankey, Blabp cit, p. 212.

" The Law of the Sea; Maritime Boundary Agreemerfi8%11991) United Nations Publication, Sales No.
E.92.V.2, 1992, pp. 51-92.
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Figure 15. Australia-Papua New Guinea Agreement (BY)
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Source: Jonathan, Charney M and Akexander, Lewiktdrnational Maritime Boundaries, Vol, p. 935.

One of the delimitation agreements resulting inemisenclave is the Iran-Saudi Arabia
Agreement (1968%° in which the Iranian island of Farsi and the Salichbian island of

Al'Arabia were each accorded a 12 nautical milé.bel

2.3. The Evaluation of Geographical Elements in Cdmental Shelf Delimitation

A number of geographical, historical, politicaloeomic, security or other factors may be
taken into account during the maritime boundaryndightion (including the continental shelf).
It is the rights of littoral States to use as méawtors as they deem appropriate for their mari-
time boundary delimitation.

State practice makes it clear that geographicasidenations are, in most cases, the main
factors taken into account by States when conctudleir maritime boundary delimitation

agreements. Even when other elements, such asraagnmlitical and security factors, are

180 This agreement will be reviewed in details in deag.
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taken into account, they are normally used as atwagfine a previous line constructed on the
basis of geographical considerations.

There are some geographical elements that couttbh&dered in the maritime bound-
ary delimitation, among them the configuration lo¢ itoasts and the presence of islands and

rocks, which will be reviewed below.

2.3.1. Physical Geography or Configuration of the Gasts

With respect to geographical characteristics, tts¢ factor to be considered is the configu-
ration of coasts. The coastal geography is at éiére of any maritime delimitation, since the
starting point of the delimitation operation is tbeast of each of the two States. “The land
dominates the sea and it dominates it by the irgdiany of the coastal front®' As the ICJ
has commented, “the delimitation line to be drawnai given area will depend upon the
coastal configuration®® The coastal geography is regarded as the leaditgrfin maritime
delimitation and the costal fronts and the physamaifiguration of the coast are the principle
parameters in this regard.

Geographical circumstances, and especially coastdlguration, play an important role
in State practice as well. The 1971 Agreements laded between the Federal Republic of
Germany and Denmark, and between the Federal RemfbGermany and the Netherlands
following the 1969 Judgment of the ICJ constituie tmost profound examples of treaties

where the configuration of the coastlines werertakéo account(See figure 16)

181 |bid, p. 51.
182 1CJ Reports 1984. 330, Para. 205.
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Figure 16. North Sea case (1969)
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In theNorth Seacase (1969), the ICJ considered the general amatign of the coasts of
the parties as the relevant circumstances necesstake into account.

It is necessary to examine closely the geograplucafiguration of the
coastline of the countries [...] since the land s lggal source of power
which may exercise over territorial extensionseavgard, it must first be
clearly established what features do in fact ctutstisuch extensioti’
The general direction of the coasts [...] as wslltlee presence of any
special or unusual features must be taken intoustcm delimitating
continental shelf boundarié®'

The ICJ found that the coasts of Denmark and titeédkands were both convex, while that
of the Federal Republic of Germany was concaveubh a case, the use of equidistance left
Germany an exceptionally small part of the North Sentinental shelf and the goal of the de-
limitation process, to achieve an equitable resuityld not being satisfied.

The configuration of the coasts played an importal# in the 1971 treaty between the UK
and the Federal Republic of Germ&fywhich was concluded after the decision of theitCJ

North Seacases (1969). Necessarily the treaty was heawsbgd) on the 1969 decision where

1831969 North Sea CasPara. 96.
'®4|bid, Para. 101.
18 Charney, Jonathan | and Alexander, LewisiMernational Maritime Boundaries, Vol.,|pp. 1856-1858.
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the taking into account of the configuration of twmmplete German North Sea coastline was
considered amquitable principle The configuration of German coastline did, theref not
only influence the continental shelf boundariesMeein Germany and Denmark and Germany
and Netherlands, but indirectly also the oppositeridlary between the UK and Germafty.

The general configuration of the parties’ coasts &dlao been considered a relevant circum-
stance in thdunisia/Libyacase (1982). The ICJ found that the marked chantiee direction
of the Tunisian coastline modified the lateral tielaship of the two States and should be taken
into account in balancing-up process and was jedtdnd legally sountf’

In the Gulf of Mainecase (1984), geography and geographical circurmssawere un-
doubtedly leading considerations and were impligidgarded as having a preferential status.
The ICJ considered geographical criteria as exaeigamples of neutral circumstances, suit-
able for a multi-purpose delimitation. It mention@dt the geographical configuration of the
area and then other relevant circumstan®{Seesuprafigure 7

The importance of the coastline, or rather theatdsbnt, has been underlined by the ICJ:
“it is by means of the maritime of this landmasspther words by its coastal opening, that
this territorial sovereignty brings its continenshkelf rights in to effect’®®“[...] the attribution
of marine areas to the territory of the State, Whixy its nature, is destined to be permanent, is
a legal process based solely on the possessidreligititory concerned of the coastlifé>

The coast with its own characteristics plays anartgnt role. The two coasts may be of
different lengths, concave or convex, or even hather special features. In ti&ulf of Maine
case (1984), the ICJ stressed that “[...] the fattpgeography are not product of human action
amenable to positive or negative judgment, butrésellt of natural phenomena, so that they
can only be taken as they aré"All this does not mean that the delimitation psxbased on
the configuration of a coast is an objective operat

Various interpretations and positions in this reigaay be adopted as so:
* The general direction of the coast line;

* Any changes of its direction;

18 Tanja, Gerard Dp cit, pp. 51-52.
1871982 Tunisia and Libya casPara. 122.
1881984 Gulf of Main casePara. 112.

189 1CJ Reports 1985p. 40-41, Para. 49.
190 1CJ Reports1993pp. 73-74, Para. 80.
1911CJ Reports1984.271, Para. 37.
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e \Whether to take minor features in to account, ahatveconstitutes a “minor” or

“major” feature for this purpose;
* The existence of one or more coastal fronts;
* The regular or irregular indentation of the coast;
* |ts degree of concavity or convexity;
* The calculation of the length of each coast or sagrof coast;
* The proportionality between their length; and

* The adjacent or opposite situation of the cd¥st.
Among the abovementioned positions of the genemafiguration of the coastline, four of
them are more important and play vital roles inndng maritime boundaries. These positions

will be evaluated below:

2.3.1.1. Adjacent or opposite coasts

The geographical configuration of the relevant t®asost frequently taken into account in
maritime boundary delimitation is that of adjacencyppositeness. The ICJ and International
Tribunals have attached great importance to thendieon between opposite and adjacent
when evaluating the equidistance method. Duestoature, the equidistance method may be
applied in both situations, as the practice of&tatnd international jurisprudence show, al-
though it seems more appropriate in the case absifgocoasts. In the case of adjacent coasts,
the potential inequitable results produced by eigtadce are much more important due to a
number of factors, such as the irregularity of¢bastline itself or the presence of islands.

In the 1958 Geneva Convention on the Continentelf,sthere are 2 different criteria for
opposite and adjacent coasts:

1. Between two or more States witpposite coastand unless another boundary is justi-

fied by special circumstances, the boundary istikdian line*** and
2. Between two or more States waldjacent coastand unless another boundary is justi-

fied by special circumstances, the boundary stellétermined by thapplication of

192 Handbook on the Delimitation of Maritime Boundari®p cit pp. 27-28.
1931958 Geneva Convention on the Continental Sheficle. 6, Para. 1.
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the principle of equidistance from the nearest pahthe baselines from which the
breadth of the territorial sea of each states immeed'®

Many delimitation cases show situations of mixegagteness/adjacency. From a carto-
graphic point of view, the equidistance method mlight where precisely the delimitation
cases to be between “adjacent” coasts to becoméeinesen “opposite” coasts and vice-
versa, which may be important when using the prioguality criteria’®®

Nevertheless, this dichotomy is not always freenfrdifficulties. First, in some cases, the
distinction between opposite or adjacent coast®i®bvious. Rather, as confirmed in interna-
tional decisions, the relation between coastsgality, is often hybrid. In thénglo-French
case (1977pward, for instance, the Court of Arbitration redgd the Atlantic region as a
situation of adjacent coasts, while the English i@teh region was considered to be a relation
of opposite coasts®

In the Tunisia- Libyacase (1982), the Tunisian coast transformed tlaior between
Libya and Tunisia from one of adjacency to onemasiteness’’

In theGulf of Mainecase (1984), the configuration of the coasts ptesea hybrid nature
on adjacent (the first and third sectors) and ojpedgte second sector) coasts.

Second, the coasts of a State may comprise a ségvham is adjacent to its neighbouring
State’s coast, and another segment which is opasibther neighbour’s coasts which are in
use for drawing delimitation line. Accordingly, following the above dichotomy, different
approaches toward equitable principles will be &aple to the same State according to the
sections of its coasts.

The ICJ, in thelan Mayercase (1993), appears to follow that line of argoimiey stating:

In the particular case of maritime delimitationieimational law does not
prescribe, with a view of reaching an equitableisoh, the adoption of a
single method for the delimitation of maritime spa®n all sides of an
island, or for the whole coastal front of a partaciState, rather than, if
desired, varying system of delimitation for the ivas parts of the
coasts>®

1% bid, Article 6, Para. 2.

19 1bid, p. 28.

1% Charney, Jonathan | and Alexander, LewisMernational Maritime Boundaried/ol. I, pp. 1740-1741.
197 bid, pp. 1670-1671.

198 Gulf of Maine CasgParas. 209-218.

199 yoshifumiv, TankaPredictability and flexibility in the law on maritie delimitation Hart Publishing,
2006, pp. 153-154.
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In the delimitation area between Estonia and Litliaiathe geographical configuration of
the coast is rather complex, as there is a chamgkei geographic relationship between the
coasts. Inside the Gulf of Riga, both coasts staradjacent, but later become opposite. Out-
side the closing line, the coasts once again tarant adjacent configuration. Furthermore,
some segments of the Estonian mainland coastragular. These factors had a small affect
on the delimitation process. The most decisiveuonstances in the 1996 Agreement between
these States were historical and economical cirames’ >

In this regard, State practice tends to distinglbistween opposite or adjacent coasts. The
oppositeness or adjacency of the coasts has hadpamtant bearing upon the choice of the
method of delimitation. The distinction between ogifeness and adjacency is, however, a
matter of degree. On this point, as in the cadawn there is room for doubting whether, in
concluding an agreement regarding maritime deliioita the dichotomy in question will al-

ways provide an adequate criterion for determinimgmethod of delimitation.

2.3.1.2. General Direction of the Coast

The direction of the coast is relevant in delimidas, mainly between adjacent coasts, in
which the method of perpendicularity or a simptififom of equidistance is used. Here,
clearly, it is very important that the parties agprecisely on the sector of a coast which is to
be taken into account in this process of defintagyeneral direction. The length of such sector
would normally vary also in relation with the exfest extension of the delimitation line itself;
the farther from the coast its ending point, thegtlier should be the coastline to be taken into
account.

The most dramatic impact of the general directiénth@ coast may be found in the
Guinea/Guinea-Bissaunase (1985). In that case, the Court of Arbitratibew a linegrosso
modo perpendicular to the general direction of thestdo®e joining Pointe de Almadies
(Senegal) and Cape Schiling (Sierra Leone), argtiiagithe overall configuration of the West
Africa coastline should be taken into account. Tloart of Arbitration indicated that:

In order for the delimitation between the two Guaiseo be suitable for
equitable integration in to the existing delimiteis of the West African
region, as well as into future delimitations whigbuld be reasonable to

20 Charney, Jonathan | and Robert, Smithlkternational Maritime Boundaries. Vol. J\p. 3004-3005.
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imagine from a consideration of equitable principted the most likely
assumption, it is necessary to consider how aBdhgelimitations fit in

with the general configuration of the West Africamastline, and what
deductions should be drawn from this in relatioth® precise area con-
cerned in the present delimitatitH.

In the Tunisia/Libyacase (1982), the ICJ ruled that a line perpendictd the coast was
relevant for determining the location of the detation line. It considered that any margin of
disagreement relating to the perpendicularity ®‘teneral direction’ of the coast would cen-
tre around the 26 degreée factoline. Yet no specific line of the general direatiof the coast
was identifiedf?

In the Gulf of Mainecase (1984), the USA proposed the ‘adjusted peipelar’ method.
The core of the US argument was the idea of reptiegethe general direction of the coasts
by a continuous horizontal line formed by the ceadtsignated as the principal coasts of
Maine (USA) and New Brunswick (Canada). AccordiadJsS, first, the line perpendicular to
the general direction of the coast should be draizpoint A. Next, the line would be adjusted
in order to grant Canada the two fishing banks K@er Bank and Browns Bank) and to award
Georges Bank to the U8

On the one hand, the Chamber discarded this prbdosiés view, an essential condition
for using the proposed method was the territorfeth® two States form a more or less recti-
linear?®* Yet, in the present case, this condition was abssrthe starting point of the line was
situated in one of the angels of the rectanglehrciwvthe delimitation was to be effected. The
Chamber found that such a situation could not Imeetked by the abstract concept of the
‘general direction’ of the coast, since “the reabgraphical configuration differs so markedly
from such general directiof®>

On the other hand, the Chamber established, irthibg segment of the single maritime
boundary, a line perpendicular to the closing time Gulf of Maine. In so doing, the Chamber

pointed out:

21 The Guinea/Guinea-Bissau cage289, Para, 111.

292 ygshifumiv, TankaQp cit, p. 158.

293 Gulf of Maine case 1984p. 318-319, Paras. 170-172.
2%41bid, p. 320, Para. 176.

295 bid.
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The direction of the closing line of the Gulf, witvhich that line would

form a right angle, corresponds generally to thieation of the coastline
at the back of the Gulf, and it will be recalle@ tiSA had proposed [...],
a perpendicular to the direction of the cdast.

Nonetheless, the revival of the idea of the gerdirattion of the coast is
hard to reconcile with the preceding rejection lné argument on the
USAZY’

In State practice, there are a few agreementsitgelates perpendicular to the general di-
rection of the coast.

In the 1997 Protocol between Georgia and Turkeythanconfirmation of the maritime
boundaries between them in the Black®%avhich is the treaty concluded between the So-
viet Union and Turkey during the period 1973-1¥87the coastal configuration does not
constitute relevant circumstance for the adjustnoérihe delimitation line. The coasts of the
States are not concave or irregular and there arpromontories on the coasts. With slight
simplification, the boundary line follows the gealedirection and is equidistant from the
nearest points on the territory of the parties. therterritorial sea, the parties established the
2900 azimuth and it has been suggested that thisoehgprobably relies on an approximate
prolongation of the general direction of the laattf the land frontier. The chosen method

departs slightly from an equidistance Iff@.

2.3.1.3. Comparative Lengths of the Relevant Coastkes

The length of the parties’ coast is a functionhe televant area. The comparative length of
the relevant coastline has become one of the mygstrtant factors in maritime boundary de-
limitations in order to apply the factor or test pfoportionality based on equitable
considerations. We have seen that the ‘relevargtsdarm an element of the relevant area but
there are difficulties in identifying precisely wihthey are. Here also, the parties must agree
upon the method used to compute the length on dhstlines, especially when they would

deem appropriate to simplify, even drasticallycosfiguration for this purpose.

2% |hid, p. 338, Para. 225.

2%y oshifumi, TankaOp cit, pp. 158-159.

2% Charney, Jonathan | and Robert, Smithlifternational Maritime Boundaries/ol. IV, pp. 2867-2868.
299 |bid, pp. 2865-2866.

210 Alex G.O, Elferink.The law of maritime delimitation: A case studyhs Russian FederatioSpringe
Publisher,1994, p. 293.
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This factor can influence the choice of the metbbdelimitation. In theNorth Seacases
(1969), a primarily element in the court’s reasgnimas that “there are three states whose
coastline are in fact comparable in the lengtfvin theAnglo-Frenchcase (1977) the fact that
‘the coastlines of the parties’ main land face eeattter across the Chanel in a relation of ap-
proximate equality’ was of cardinal importance irstablishing the applicability of
equidistance. In both these cases, coastal leagtlan element of the ‘general geographical
relationship’, influenced the choice of metHdd.

The ICJ was scrupulous in distinguishing the rdléhe coastal length from its function as
a part of the test of proportionately. It statestth

Attention should be drawn to an important distiocti...] between the
relevance of coastal lengths as a pertinent cirtamas for delimitation,

and the use of those lengths in assessing ratipsopbrtionately. Thus,

we shall look at the costal length again in thetexinof proportionately,

but at this stage it is necessary to underline toasstal length plays a
role independent of proportionately within the detation process

2.3.1.4. Concave or Convex Shape

The relevance of the convexity or concavity of tbkevant coastline was highlighted by the
ICJ in theNorth Seacases(1969).

The Court found that the coasts of Denmark and\isherlands were both convex, while
that of the Germany was concave. In such a casajgé of median line left Germany an ex-
ceptionally small division of the North Sea contited shelf and the purpose of the
delimitation process, to attain an equitable resuttuld not being fulfilled (Seesuprafigure
16)

The ICJ requested the parties to negotiate thendation of their respective continental
shelves applying the equitable principle in sushag as to avoid the cut-off effect of equidis-
tance in the case.

Since theNorth Seacases (1969), it has been argued that the concawritpnvexity of

coasts constitutes a relevant circumstance. Inetlvases, the ICJ has regarded the equidis-

I North Sea cases 196Para. 91.
12 Malcolme D. EvansQp cit, p. 152.
213 bid, p. 53.
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tance method as inequitable where coasts are cermraaccount of the distorting effect pro-
duced by that method. It stated that:

Where to such lines are drawn at different poinisaoconcave coast,
they will, if the curvature is pronounced, inevitalneet at a relatively
short distance from the coast, thus causing thérmntal shelf they en-
close to take the from approximately of a triangtgh its apex to
seaward and, as it was put on behalf of FederallBep ‘cutting off’ the
coastal State from the further areas of the contaleshelf outside of and
beyond this trianglé'*

In the Libya/Malta case (1985), the ICJ echoed this view by statiag the equidistance
line “may yield a disproportionate result whereoast is markedly irregular or markedly con-
cave or convex®®

In the Guinea/Guinea-Bissadase (1985), the concavity or convexity of thestqgdayed an
important role. The Tribunal observed that if takkegether, the coasts of the two States were
rather concave despite the convex form of the GuBiesau coastline. The concave form of
the coastlines of the parties as such, however,caasidered a relevant circumstance, but the
Tribunal arrived at this observation after it hated that it should take account of the overall
shape of the West African coastline which was ubtiedly convex. In such a situation the
Tribunal concluded:

If Sierra Leone is taken into consideration - thare three adjacent
States along a concave coastline the equidistamtkoeh has the other
drawback of resulting in the middle country beimglaved by the other
two and thus prevented to form extending its nragtiterritories far as
international law permit&®

But in the 1999 Agreement between the Republicai’la and the Republic of Lithuania,
coastal configuration was not a decisive factoe thasts of both States in the area being de-
limited are adjacent and rather smooth. In a symoattmanner, the mainland coasts start out
as concave in the area near the terminal poirtiefand boundary, but each appear to be con-

vex in their entirety when viewed from a boarderspective. The only special feature in the

2141CJ Report 1969p.17, Para. 8.
25| ibya/Malta case 198%.44, Para. 56.
2161984 Gulf of Main casePara. 104.
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area is a promontory, which is not connected tolitleuanian mainland and does not affect
the delimitation liné’

In State practice, it is difficult to evaluate tbfect of the concavity or convexity of coasts
upon delimitation process. In fact, there are @dyne instances in which this factor was ex-
plicitly considered. As a relatively clear example can refer to the Agreement between
France and Dominica (19875, establishing a single maritime boundary. Two pihgree-
ments are France and Monaco (19843nd Gambia and Senegal (19?8yhich have sought
other solutions to avoid the potential cut-off eff@roduced by equidistance. Solutions to
avoid the cut-off effect may consist in ensuringttthe party affected may extend its jurisdic-
tion up to its maximum seaward limit, e.g. 200 maltmiles. It may happen, thought, that

even in this case, a situation of “enclave” woutdcbeated?!

2.3.2: Islands and Rocks
In addition to the role if islands as part of theséline system, their entittement under UN-

f,222 as well as the entitlement of

CLOS to all maritime areas, including a continerghél
“rocks” to a territorial sea onfi?® contributed to the dramatic increase in the nunaier dif-
ficulty of potential delimitations.

Article 121 of UNCLOS contains the following proiass related to islands and rocks:

1. An island is a naturally formed area of land, sunded by water, which is
above water at high tide.

2. Except as provided for in paragraph 3, the tendtmsea, the contiguous zone,
the EEZ and the continental shelf of an islandd&termined in accordance with
the provisions of this Convention applicable toestland territory.

3. Rocks which cannot sustain human habitation or @eon life of their own shall

have no EEZ or continental shelf.

“’Charney, Jonathan | and Robert, Smithilternational Maritime Boundaried/ol. 1V, p. 3116.

218 Handbook on the Delimitation of Maritime Boundari®p cit,p. 31. See also Charney, Jonathan | and
Alexander, Lewis M]nternational Maritime Boundaried/ol. I, pp. 705-715.

2191bid. See also Charney, Jonathan | and Alexander, Liéwlsternational Maritime Boundarie®/ol. | 1,
pp. 1581-1590

“?|bid. See also Charney, Jonathan | and Alexander, Liéwlsternational Maritime Boundarie®/ol. I, pp.
849-855.

2L |bid, pp. 31-32

222 UNCLOS, Article 121, Para. 2.

22 bid, Para. 3.
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It is quite clear that an island can generate tilestiite of maritime zones as provided for
by UNCLOS unless the “island” comes under the miowvis of Article 121(3). The term
“rock” is not defined and the wording of this paragh implies that it does not necessarily
cover all “rocks”. The precise meaning of “humarbiketion” and “economic life” is unclear.
Rocks that come under the provision of Paragrapfil robably have less effect than islands
that come under Paragrap“t.

The existence of an island or islands in the défiimn area may have a distortion effect on
the delimitation line. In State practice, differeninsiderations have been taken into account in
the way islands have been treated. Their preseogstitutes a relevant circumstance, and
needs to be taken into account fully, partly oi¢pered by States or the Couvtoreover, the
need for achieving an equitable result has inflednmany of the maritime boundary delimita-
tion agreements which were concluded in reduciegeffect given to islands.

In State practice, as in legal theory, the effeeergy to islands for delimitation purposes dif-
fers from one island to another. Depending on arstances, the island may be given full or
partial effect. In certain cases, it may even beigd. In others, it may be enclaved, which
means that the delimitation may be carried out betwthe mainland as if the island did not
exist, and the island may then be given its ownitima space around its coasts.

Different issues may be taken into account whesalidg with islands:

1. Whether the delimitation involves only islands elands against mainland coast; or

2. Whether the islands are the sole unit of entitlednoerare entitled in conjunction with a

mainland territory under the same sovereigfity.

The ICJ applies the theory of special geograptieatiures to islands. If the island appears
as an integral part of the general coastal conditgom, it is treated for the purpose of delimita-
tion on the same footing as the mainland and givkreffect. If, on the other hand, it seems to
be an aberrant geographical feature in relatictheogeneral configuration, or an insignificant
feature, it is given partial effect or ignored. éd|she size, population and economy of island
are important factors in the delimitation processwell as its position relative to the equidis-

tance/median line.

24| agoni, Rainer and Vignes, Dani#aritime Delimitation Martinus Nijhoff Publishers / Brill Academic,
2006, p. 155.
2% |bid, p. 33.
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In general, as the practice of States shows,iiit iee case of delimitation between islands
only, where full weight is given to them (Sao Tomwed Principe and Equatorial Guinea
(1999))%° There are also many examples in State practizehioh islands have been given
full weight as against mainland coasts, such asni2ek (Faroe Islands)-Norway (1979)
and Cuba-USA (197772 In all this cases, the geographical situatiorhi of oppositeness
and the equidistance method was particularly apja@s>°

When other factors, such as the size of the islandsdistance, come in to apply, as in the
delimitation between Australia and Papua New Guifi€87)%*° islands can be given a re-
duced effect in a negotiated delimitation basee@gqundistance.

In some situations, no effect has been grantedh island. For instance, the UK agreed in
giving no effect to Rockall in its delimitation ¢iie continental shelf with Ireland because of
the huge disproportion it would have creat&drhis situation of small islands has been under-
scored by the doctrinal writing: “Generally, howevislands are discounted; the small of
feature more limited a role (if any) it will plag the delimitation.?*?

In the Tunisia/Libyacase (1982), the ICJ attributed a half-effectht® Kerkennah Islands
because of “their size and positidii’Despite its size and population, the island obdein
contrast, had no influence on the delimitation lbezause the conduct of parties indicated a
result which obviated the need for it to be consideas a relevant circumstarfé&(See figure

17)

2% Charney, Jonathan | and Smith, RobertiMernational Maritime Boundarie®/ol. IV, p. 2649.

227 Charney, Jonathan | and Alexander, LewisliMernational Maritime Boundaried/ol. Il, pp.1711- 1718.
228 |bid, Vol. |, pp. 417-425.

229 | agoni, Rainer and Vignes, Dani€p cit pp. 33-34.

230 Charney, Jonathan | and Alexander, LewisliMernational Maritime Boundaried/ol. I, pp. 929-975.
#11bid, Vol. II, p. 1770.

232 Charney, Jonatan, “Rocks that cannot sustain humahitation”,The American Journal of International
Law, vol. 93, No. 4 (October 1999), p. 867.

2331982 Tunisia/Libya caséar. 128.

% |pid, Paras.120-129.
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Figure 17. Tunisia- Libya case (1982)
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In the Guinea/Guinea-Bissacase (1985), the ICJ made a distinction betweesetbatego-

ries of islands:
1.
narrow watercourses and are often joined to ib\attide;

2.

3.

The Bijagos islands; and

The more southerly islands scattered over shalleasa>

The coastal islands, which are separated from dh&rent by narrow sea channels or

With respect to the first category of islands, 168 observed that they should be consid-

ered as forming an integral part of the contin@iie second group, the Bijagos archipelago,

was taken into account when determining the coastafiguration. For exampl
Guinea-Bissau could only be described by the T@bas convex because the
were included?*® As for the scattered islands further to the sotitbse were s

when it was a question of determining the shap&hefshoreline and measu

2351985 Guinea/Guinea-Bissau cagtar. 95.
23 |bid. Par. 103.
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However, one of them, the island of Alcatraz, pthgemore important role in defining the line
than the larger Bijagos islands most of which wiehabited®®’

In some other situations, no effect has been ghatan island because its sovereignty was
disputed. In other cases, the delimitation agre¢ragnbuted sovereignty over a disputed is-
land to one of the parties, which then paid onligtipbeffect in the final delimitation, as in the
agreement between Cuba and Haiti (1577).

In the Gulf of Mainecase (1984), the Chamber decided to discounticemt&nor geo-
graphical features, in particular “tiny island, wmimabited rocks or law-tide elevations,
sometimes lying at a considerable distance froma tirma”>*° On the other hand, it consid-
ered that it could not discount Seal Island “bysoea both of its dimensions and, more
particularly, of its geographical position”, as Was$ the fact that it is “inhabited all the year
round.” It was therefore given half-effe¢t (Seesuprafigure 7)

Islands have also been ignored in some instancemube of the method of delimitation

used. In general, the effect the islands is dirhedswhen a method other than equidistance is
utilized, such as in the Kenya-Tanzania (1975-13#8)mitation Agreemerft!* These cases
generally concern adjacent States, illustratinggteater potential for distortion of equidis-
tance in situations of adjacency.

In the three different delimitation agreements ¢oded by Venezuela with the USA
(1978)%*? France (1983} and the Netherlands (1973} respectively, full effect was given to
the “Isla Aves”, thus considering it as an islaledally speaking.

In State practice, the situation concerning islasdsostly the same as in case law. Small
coastal islands and islets have been ignored innaber of boundary determinations. In the
India-Sri Lanka maritime boundary agreement, faaregle, the small Adams Bridge islands

on both sides of the boundary were disregardediébmitation purposes. A number of small

%7 |pid, Para. 107.

238 Charney, Jonathan | and Alexander, LewisliMernational Maritime Boundarie&/ol. |, p. 555.
2391984 Gulf of Maine caséar. 201

240 bid. Para. 222.

41 Charney, Jonathan | and Alexander, LewisliMernational Maritime Boundarie&/ol. |, p. 878.
242 bid, p. 695.

2431bid, p. 607.

24 bid, p. 623.
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islands were ignored in the delimitation of thenk@atar boundary, and the somewhat larger

island of Ven was ignored in the boundary settlenbetwveen Denmark and Swedén.

2.4. Concluding Remarks

The second chapter reviewed the most importantiptes and methods regarding conti-
nental shelf delimitation. Principles must stilicdite methods of delimitation, and equity
never be reduced to a matter of geography or titeade applied. The concept of proportion-
ality also plays a very important role in drawingabder line. It has often been a decisive
factor in judicially determined boundaries andherefore an important element in the law of
maritime delimitation.

Equidistance is the most widely used method esiheaiasituation of oppositeness, which
in some cases is modified by existence of somergpbgal factors. This method abandoned
in favour of some other method when irregularitrethe geography are perceived as creating
inequitable results.

Other non equidistance methods (perpendicular,dia@s and parallels and enclaving of
islands) have been used in some cases but do pedaafp have found general acceptance.

Geographical elements such as general configurafidghe coastline have been taken into
consideration in many of the delimitation agreeraemhe relation of the coasts (oppositeness,
adjacent or mixed) is a vital factor in determinthg choice of delimitation method.

Furthermore, the presence of islands and rocks@rplicating factors in delimitation. In
most of the delimitation line in areas in which sorslands are situated, some full or half ef-
fect has been given to islands. Thus, the islargla dactor in delimitation that is very difficult
to be ignored.

After reviewing the general background on the cwrital shelf and the principles and
methods applicable to continental shelf delimitatithe following chapters will concentrate

on continental shelf delimitation and other relateatritime issues in the Persian Gulf.

245 plexander, Lewis M, “Baseline delimitations andritime boundaries”Virginia Journal of International
Law, Vol. 23, 1983, p. 524.
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Chapter Three: Maritime Delimitation in the Persian Gulf: States’ Practice and the ICJ
Award Regarding Qatar and Bahrain Case
Introduction

Under the UNCLOS provisions, the littoral Stateseha right to a 200 nautical miles EEZ
and at least a 200 nautical miles continental sivbkre geography permits. In the Persian
Gulf, not only are the mainland coasts of Iran #mArab littoral States separated by much
less than 400 nautical miles, but the presencalahds further complicates the picture and
prevents any State from its full complement of awarital shelf or EEZ. Every State abutting
the Persian Gulf faces a dual delimitation situatforst with its adjacent neighbours and, sec-
ond with States lying opposite. This factor haseptally important implications since the law
of the maritime delimitations, as developed by IRak tended to arrive at different results de-
pending on whether the boundary is being drawn éetvopposite or adjacent States.

With the discovery and development of the offshioydrocarbons in the1950s and 1960s,
the need for fixed boundaries became more pressheyPersian Gulf States started to delimit
their maritime boundaries from 1958 by Agreemerivieen Saudi Arabia and Bahrain. But up
to date, there are some unresolved issues regamaniggme delimitation in the Persian Gulf.
In this chapter, in order to reach a comprehensiderstanding relating to maritime delimita-
tion in the region, first, Persian Gulf States’giree and their legislation relating maritime
zones from 1940s to the present time will be intcedl. Then, th@atar/Bahraincase will be
examined in detail as one of the most complicaidnitation cases in the southern part of
the Persian Gulf which was finally solved by ICJ2801. The last section will provide an
evaluation of the maritime delimitation agreemdrgsneen littoral States in the Persian Gulf,

except Iran which will be addressed separatelppénnext chapter.
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3.2. States’ Practice and Legislation Regarding Matime Zones in the Persian Gulf
3.2.1. Saudi Arabia

Saudi Arabia was the second State in the Persi#in(l@n was the first) to define its initial
claim over the territorial sea and off-shore ar@djgacent to its mainland. On 10 October 1948
an off-shore concession was granted to the Arammopgany and following this concession
the Company requested the Saudi Authorities tandefiaudi Arabia’s area of jurisdiction. On
28 May 1949, King Al Faisal Al Saud promulgated BcNo. 6/4/5/3711 concerning the de-
limitation of the territorial waters of Saudi Aralfi"® This Decree, which is considered to be a
major development in the field of international Jamas prepared mainly with the help and
advice of two American international law expertamely Judge M.O Hudson and Richard
Young who were in close touch with recent developisién the Law of the Sea. In this con-
nection Young, in a comment on above mentioned &g @tates:

The Decree on territorial waters, which appliesaloof Saudi Arabia’s
coasts on the Gulf of Aqaba, The Persian Gulf, #dnedRed Sea, estab-
lishes a six-mile belt of coastal sea. Following,this respect regional
precedents se by Ottoman Empire in 1914, by Symd laebanon in
1921, and by Iran in 1943’

Under Article 5 of the Decree, the breadth of Sardibia’s territorial sea was fixed at 6
nautical miles beyond its land waters. Article @ltdevith the drawing of baselines which were
explained with detailed provisions concerning theasurement of baselines from inland wa-
ters, bays, shoals, islands, etc. The use of btrdigselines was a method of delimitation
which was on line with that of Iran and was adogiedause of the irregularities of the Persian
Gulf costal line. Article 5 of the Decree reflectegjional practice in the Persian Gulf and pro-
vided “The coastal sea of Saudi Arabia lies outdlte inland waters of the Kingdom and
extends seaward for a distance 6 nautical miles.”

In addition to the 6-mile territorial waters, Atec9 of the Decree established a further dis-
tance of 6 nautical miles with a view to applyihg Kingdom’s Customs Rules in the adjacent

waters.

248 For the English Version of This Decree seee American Journal of International Lawol. 43, No. 3,
Supplement: Official Documents (Jul., 1949), pp4-157

%7Young, R, Saudi Arabia Offshore Legislati¢tmerican Journal of International Lawol. 43, No. 3, July
1949, p. 530.
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Just eight days before the start of the 1958 UNf&ence on the Law of the Sea, on 16
February 1958, Royal Decree No 33, which replabedotrevious Decree, extended the Saudi
territorial waters to a distance of 12 nauticalasifrom the baselinés® In this connection,
Article 4 of the Decree provides “The territori@asof the Kingdom of Saudi Arabia lies out-
side the inland waters of the Kingdom and exteremvard, for a distance of 12 nautical
miles.”

In this Decree, the term ‘territorial waters’ waplaced by a new term: ‘territorial sea’.
Also, in addition to a belt of 12 nautical milesder Article 8 of the Decree, a further 6 nauti-
cal miles was delimited for maritime surveillancedaas a result, the contiguous zone of
Saudi Arabia was increased to a distance of 18smillkis extension of Saudi Arabia’s territo-
rial sea was in harmony with the policy of otheaBrStates concerning the Gulf of Agaba on
the eve of the 1958 Conference.

Saudi Arabia participated in UNCLOS | and was amthrggStates which tried to find a so-
lution to the problem of defining the breadth ok tkerritorial sea, but its position was
dominated by its security interests and its pol@yained mostly unchanged from that of be-
fore the Conference. At this Conference, Saudi mram line with its Decree of 1958,
supported the proposal concerning the 12-mile biheatlthe territorial sea and refused the
recognize the right of innocent passage under larfid(4) of the 1958 Geneva Convention on
the Territorial Sea and Contiguous Zone. It isreg&ng to note that the same limit was rec-
ommended by the Council of the League of Arab Statehe League’s Thirty-First Session in
Cairo on 26 March 195%° Saudi Arabia refused to be a party to any of tlee\@ntions
which were adopted by the 1958 Conference.

The Second United Nations Conference on the LathefSea was held from 17 March to
26 May 1960 to reconsider the questions concertliagoreadth of territorial sea and fishery
limits. Saudi Arabia participated but its positiaith respect to the breadth of the territorial
sea remained unchanged. At this Conference, Sawadtia strongly challenged those States,
including the USA and the UK, which opposed thendi territorial sea and, along with nine
other countries, proposed a draft Resolution whiad the breadth of the territorial sea at the

248 For the English text of this Decree see:
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/SAU_1958_ Decree.pdf

249 El-Hakim, Ali, The Middle Eastern States and the Law of the Bemchester University Press, England,
1979, p. 6.
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maximum of 12 mile$>® However, this Resolution, like others, was rejeédig the Confer-
ence.

The Third Conference marked the beginning of a magmsition in the law of sea. Unlike
the previous Conferences, the Third Conference rimaole to establish a comprehensive law
of the sea treaty by codifying, revising, and drepticceptable rules and regulations on the
law of the sea. The policy of Saudi Arabia in ttégard remained unchanged and its’ delegate
supported the argument in favour of a 12-mile liafithe territorial sea. The representative of
Saudi Arabia stated that “Saudi Arabia had set anil@ limit for its territorial waters [...f?*

At last, the 12 nautical miles was accepted byGbaference as the breadth of the territorial
sea from the baseline of the costal State. SauabiArsigned the 1982 Convention on 7 De-
cember 1984, but it has not ratified the Convention

Saudi Arabia was the first country in the Persianf @hich used the notion of the “con-
tiguous zone” in its 1949 Decree relating the terial waters. In this Decree, Saudi Arabia, in
addition to the 6-mile territorial water, considera further 6-mile belt beyond the territorial
sea as a contiguous zone which has been establighsgecific purposes such as security,
navigation, fiscal matters and maritime surveillentater, under the 1958 Royal Decree
which amended the former Decree, the contiguoug »aas extended to 18 miles by extend-
ing the territorial sea to 12 miles. In the latbercree, in addition to jurisdiction over security,
navigation and fiscal matters, the jurisdiction ose@nitary matters was also add&d.

Regarding the continental shelf, on 28 May 1949d5Auabia issued a Royal Pronounce-
ment attached to Decree No. 6/4/5/3711, claimireg the sea-bed and subsoil areas in the
Persian Gulf contiguous to its coasts are subgetstjurisdiction and control. This claim was
mainly motivated by the discovery of large resoaro€oil and gas located under the sea-bed
of the Persian Gulf. Saudi Arabia in its pronouneatrdid not use the concept of the conti-
nental shelf, which in her view does not existha Persian Gulf due to the shallowness of this
body of water and lack of the sudden drop in itsIsed. Instead, Saudi Arabia, ‘aware of the
need for the greater utilization of the world’'sural resources’ and of ‘the desirability of giv-
ing encouragement to the efforts to discover anklenaaailable such resources’, ‘appertaining

B0 YNCLOS II, Official Records, Vol. Il, Annexes, Doment A/ICONF.13/L.56.

2L UNCLOS 1, Official Records, Vol. I, 38Meeting, 10 July 1974, p. 144.

252 Razavi, AhmadContinental Shelf Delimitation and Related Marititssues in the Persian GuMartinus
Nijhoff Publishers, The Hague/Boston/London, 1997.,78-79.
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that recognized jurisdiction over such resourcesdgsiired in the interest of their conversation
and prudent utilization’ and ‘deeming that the el of jurisdiction over such resources by
the contiguous nation is reasonable and just’,atedlthat:

The subsoil and the sea-bed of those areas ofdisaR Gulf seaward

from the coastal sea of Saudi Arabia but contiguouss coasts, are de-

clared to appertain to the Kingdom of Saudi Aradma to be subject to

its jurisdiction and contrd®>®

Saudi Arabia based its claim on the principle aftuity. Although not precisely defined,
this principle is clearly expressed in the prentlsat “the exercise of jurisdiction over such
resources by the contiguous nation is reasonallguasti’. Saudi Arabia indicated that the ju-
risdiction exercised by ‘various other nations’ pvehe subsoil and the seabed in areas
contiguous to their coasts’ was a consideratiordiinot use the term “continental sheif”.

Where the coasts of Saudi Arabia were oppositedfacant to coasts of other States, the
pronouncement suggest the “equitable principle” delimitation of such maritime borders.
This law is silent about the outer limit of the gl of Saudi Arabia.

By comparing the provisions of the Truman Proclaomabn the continental shelf with
those of Saudi Arabia, it is clear that the Sadgnt was based on the Truman Proclamation
and in many instances even used the precise worHiogever, the most obvious difference
between the two claims is that the Saudi Arabiadadthe use of the term ‘continental shelf’.

In its subsequent claim to resources in the Redtl®eagh Royal Decree No M-27 of 7
September 1968, Saudi Arabia not only used the teamtinental shelf” which was not men-
tioned in the Seabed Proclamation of 1949, but aisot further to extend its control to “the
Red Sea-bed adjacent to the Saudi continental’shelf

Saudi Arabia has participated in all of the confiees on the Law of the Sea, but only
signed the 1982 Convention. The Delegate of Sauaibi& during the General Debates at the
Third Conference refused to comment on the conakepbntinental shelf rather supported the
idea of an EEZ>° It seems that this country prefers the idea oEBZ to that of the continen-

tal shelf, which could cover its interests in tlerdtan Gulf as well as in the Red Sea.

%53 MacDonald, Chrles Gran, Saudi Arabia, and Law of the S&reenwood Press, London, 1980, p. 118.
24 |bid, p. 119.

%5 For the English text of this Decree see:
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However, Saudi Arabia at the beginning refusedu$e the term of continental shelf. In-
stead, it based its claim on the EEZ concept whigs vital for its economy. In this
connection, the Royal Pronouncement of 1949 parthyides: “fishing rights in such waters
and the additional freedom of pearling by the peagl the Persian Gulf, are in no way ef-
fected”. At Third Conference, the Delegate of Safdabia supported the idea of a 200
nautical mile EZZ>" On 30 April 1974, Saudi Arabia issued a declarationcerning the lim-
its of the exclusive fishing zone in the Persianf@nd the Red Sea. This declaration does not
suggest any certain limitation for the fishery zoA#icle 1 only provides that in the case of
overlap the fishery zone with other neighbouringt& would be the limit of a median line for

such delimitatiorf>®

3.2.2. Bahrain

Bahrain is the only island State in the Persianf,Guansisting of about 33 small islands.
Under the treaties of 1880 and 1892 between BalaaihGreat Britai>® the latter country
had been responsible for Bahrain’s defence andgionelations. Accordingly, from ancient
times and in accordance with British policy, thedstth of territorial sea of Bahrain had been 3
nautical miles. After its independence in 1970shf&m took part in Third Conference as an
independent State. At the 1#lenary Meeting of the Conference, the represestatf Bah-
rain, in connection with Bahrain’s policy concemithe breadth of territorial sea, stated that:
“His delegation had no noted with satisfaction diesire of the majority of the States to extend
the breadth of their territorial waters to a maximef 12 miles.?®

Given the position of the Delegation of Bahrain &ogés the 12-mile limit and the recom-
mendation of the Arab League to its Members tothiir territorial sea at a 12-mile limit, it
persuaded Bahrain to increase its territorial sea f3 miles to 12 mile€! On 20 April 1993,
Bahrain issued Decree Law No. 8 in this red&fdirticle 1 of mentioned Decree stated that:

“The breadth of the territorial sea of the Stat®&ahrain shall be twelve nautical miles, meas-

%7 \bid, p. 141, Para. 29.
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ured from baselines drawn in accordance with theedriNations Convention on the Law of
the Sea, 1982".

During the Third Conference, Bahrain was amongehasuntries which strongly argued
for maintaining a contiguous zone. On 19 July 19%4ing the debate over the contiguous
zone, the Bahrain Delegate made a distinction eiveentiguous zone on the one hand, and
the territorial sea and EEZ on the other:

The contiguous zone had a specific purpose inioelab national secu-
rity, fiscal and customs control and sanitation aimdmigration
regulations, and the concept was not incompatilille the concepts of a
territorial sea or an economic zoffé.

He finally suggested that the breadth of the camtics zone should be extended to a dis-
tance of 12-nautical miles beyond the territoricdtevs of the coastal States. Article 2 of
Decree 1993 states: “The breadth of the contigzoune shall be twenty-four nautical miles,
measured from the baselines referred to in artidéthis Law.”

Relating to EEZ, during the Third Conference, trehiin delegation supported the 200
nautical mile for the limit of EEZ of coastal Statsubject to the freedom of navigation, over-
flight, and lying of submarine cables and pipelifiés

Bahrain is ranked among the geographically disaidggncountries which cannot extend its
EEZ to a distance of 200 nautical miles as profardy UNCLOS.

The continental shelf has played an important nolBahrain’s maritime legislation since
the 1940s. Following Saudi Arabia’s Royal Pronoumest of 1949, the other protected
Sheikhdoms in the Persian Gulf, under British acesiissued similar Proclamations concern-
ing the sea-bed and subsoil of waters adjaceihteio ¢oasts.

On 5 June 1949, Bahrain issued a Proclamation coincethe sea-bed and the subsoil of
the high seas of the Persian Gliffdeclared that:

The sea-bed and the subsoil of the high sea d?Péngian Gulf bordering
on the territorial waters of Bahrain and extendsegward as far as limits
that after consultation with the neighbouring goweents, shall deter-
mine more accurately in accordance with the priesipf justice, when

263 UNCLOS IlI, Op cit, Footnote 1, p. 122, Para. 19.

264 UNCLOS IlI, Official Records, Vol. I, p. 174, Paray.
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the occasion so requires, belong to the countBatbirain and are subject
to its absolute authority and jurisdiction.
In Bahrain’s Proclamation, nothing had been mewtibregarding the specific limits of its
claim. In addition, it avoids the use of term ‘doental shelf’.

At Third Conference, during the general debate,r&afs delegate referred to the above
Proclamation and used the term ‘continental shelfiilst Arab States ignored its existence in
the Persian Gulf. In this regard, he argued: “Agyeas 1949, the Government of Bahrain had
issued a proclamation asserting its right overcdastinental shelf, the exploitation of which
was of great importance for Bahrain because diitised land resources’®

Bahrain is a narrow-shelf State, which is considess a geographically disadvantaged
State and relies on the criterion of equidistanidé vespect to delimitation of the continental
shelf among neighbouring States.

3.2.3. Qatar

Prior to Qatar’s independence on 3 September 1IBWhs subject to UK’s policy in accor-
dance with the Agreement signed in 1892Accordingly, Qatar was not able to participate in
UNCLOS | and I, and it was assumed that the breadltQatar’s territorial sea was in line
with that of the UK, which was fixed at 3 nauticailes.

The First Proclamation concerning Qatar’s clainits ownership and jurisdiction over the
submarine areas contiguous to its coasts in thadPeGulf was released by the UK on behalf
of Qatar in 1949. But after its independence, Gatdmistry of Foreign Affairs issued a Dec-
laration concerning the exclusive sovereign rigbtsQatar in the zones adjacent to its
territorial sea on 2 June 197%.The breadth of territorial sea was not mentiomethis Decla-
ration.

Qatar singed UNCLOS, and in order to settle itsitima@ borders with its other littoral
States in the Persian Gulf and taking into consititem the Recommendation of Arab League

concerning the 12-mile territorial sea, on 16 A@8R2 Qatar issued Decree No. 40 fixing its

266 UNCLOS 11, Official Records, Vol. I, p. 174, Par26.
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territorial sea at 12-nautical milé%. Article 1 of the Decree stated: “The breadthhef terri-
torial sea of the State of Qatar is twelve nautindles measured from the baselines
determined in accordance with the rules of inteomat law.”

With respect to the Contiguous Zone, there waseawtadation or legislation by the State of
Qatar until the 16 April 1992. At this date, undacree No. 40 concerning the Breadth of the
Territorial Sea and the Contiguous Zone, Qatarneldd its contiguous zone to 12-nautical
miles measured from the outer limit of the terfdbsea. Article 3 of the Decree is about con-
tiguous zone: “The State of Qatar has a contigumuee with a breadth of twelve nautical
miles measured from the outer limit of the teridbisea, over which the State exercises all
rights and powers provided for in international .law

Qatar in its 1974 Declaration claimed the exclusi@eereign rights in zones contiguous to
its territorial sea which include sovereign rigbtger fisheries in the areas contiguous to the
territorial sea of the coasts of the mainland aadsiands’’® Paragraph 2 of Article 1 of the
Declaration defines the methods for delimitationhef outer limit of the concerned zone:

The outer limits of these areas shall be in accuéawith bilateral
agreements which have been, or shall be, concludetthe absence of
any particular agreement, the outer limits of thetmental prolongation
of the State of Qatar, or the median line in whaelery point is equidis-
tant from the baseline from which the territoriahsf the State of Qatar
and of other States concerned is measured, sha#dagded as the de-
termining factor in accordance with the principbésnternational law.

It is understood from the Declaration that natweslources of the submarine areas and the
living resources of the superjacent waters of Qatantinental shelf constitute its EEZ. Qatar
which is located in the middle of the Persian Gaikh peninsula with good access to these wa-
ters and could provide a powerful fishing industryhe region.

Like other Sheikhdoms in the Persian Gulf, Qatawesl its first Declaration concerning the
exercise of its sovereignty over the natural resesiiof the submarine areas contiguous to the
territorial waters of Qatar on 8 June 1948This Declaration is a general statement and does

not deal with the definition of Qatar’s differemmitations including the concept of the conti-

29 For English Version of this Decree see:
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/QAT_1992_Decree.pdf
2% Declaration by the Ministry of Foreign Affairs ofa€ar of 2 June 1974Article 1.
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nental shelf. Qatar is claiming ownership over sasi@nds, reefs and submarine areas which
surrounded the Qatar Peninsula.

Qatar once again in its Declaration issued by thaidity of Foreign Affairs in 1974
claimed its exclusive and absolute rights over r@tand marine resources contiguous to

Qatar’s territorial sea, but does not mentionedaitgria distance for the different zoné%.

3.2.4. Kuwait

In 1914 UK recognized the Kuwaiti Government asiradependence Government under
UK protection. In fact, Kuwait did have the statfsan independent State until its independ-
ence on 19 June 1961. Thus, before its independéhneebreadth of its territorial waters
coincided with that of the UK practice extendinghe 3-mile limit.

In October 1955, through the Agreement betweerKthegait Government and Kuwait Oil
Company, the breadth of Kuwait’s territorial wateras extended to 6-nautical miles from the
low-water mark. In another Oil Concession Agreemamtl5 January 1961, the breadth of
Kuwait's territorial sea was confirmed to 6-nauticales?”’®

On 17 December 1967, Kuwait issued a Decree raggitie Delimitation of the Breadth
of the Territorial Sea of the State of Kuw&itArticle 1 of the Decree stated: “the territorial
sea of the State of Kuwait extends seaward forstace of twelve nautical miles from the
baselines of the mainland and of Kuwaiti islandsi@®inafter defined in article 2 of this De-
cree.”

Article 4 refers to the Article 12 of the 1958 @ga Convention on Territorial Sea in con-
nection with overlapping problems between Statgs.ovides:

If the territorial sea of Kuwait measured in ac@rde with the provi-

sions of this Decree overlaps the territorial searmther State or of the
Zone partitioned by the Agreement relating to taeiion of the Neutral

Zone dated 7 July 1965, the boundary shall be nuhed in conformity

with the provisions of article 12 of the Geneva @amtion on the Terri-

torial Sea and the Contiguous Zone, referred tthenPreamble of this
Decree.

2"2 Razavi, AhmadQp cit, p. 96.

213 bid, pp. 28-29.
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During the Third Conference, the Kuwaiti Delegatgupported the 12-mile limit for the
territorial se&.’

In Article 6 of the Decree 1967, Kuwait for thestitime expressly served the right to claim
a contiguous zone beyond its territorial sea. Ahnigle provides:

Nothing in the provisions of this Decree shall pdege the rights of the
State of Kuwait to an area contiguous to its terid sea to be delimited
later on, or to the exploitation of fish resources.

In the Third Conference, the Kuwaiti Delegate supgubthis concept and opposed the de-
letion of this item from the agend&.

But Kuwait was among those countries which weragreement to a form of preferential
rights for the littoral States during the Third @Gemence and, on the whole, did not favour the
EEZ concept. During the debates of the Third Canfee, the Delegate of Kuwait stated the
following regarding the EEZ: “All States should &kowed to satisfy their animal protein re-
quirements from all resources available in thess®hthey had an equal interest””

In connection with the fishing in enclosed and selosed seas, he added: “His delegation
welcomed the suggestion that fisheries commissshmild be established in enclosed and
semi-closed seas to serve the interests of atidhstal States in the particular regi6ft”

To date, there is no Declaration or legislatoncerning the EEZ of Kuwait and its fish-
ing zone.

In respect of the continental shelf, Kuwait alonghwother protected Sheikhdoms, issued
its First Proclamation on 12 June 1949 with respetihe sea-bed and subsoil of the high seas
of the Persian Guff’® In this Proclamation, the Ruler of Kuwait decthtbat:

The sea-bed and sub-soil lying beneath the high skethe Persian Gulf
contiguous to the territorial waters of the Staté&owait and extending

seaward to boundaries to be determined more phg@seoccasion may
arise on equitable principles by the Ruler of Kuwaditer consulting

neighboring States, appertain to the State of Kuarai are subject to its
exclusive jurisdiction and control.

25 UNCLOS lIlI, Official Records, Vol. I, p. 152.
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However, it made no specific reference to the cphoé continental shelf or to the outer
limit of Kuwaiti’'s maritime borders.

During the Third Conference debate concerning thgigental shelf, the Kuwaiti delegate
supported the 1958 Geneva Convention on the Cartih8helf, but criticized the exploitabil-
ity criterion?®® In connection with the delimitation of the contina shelf between adjacent
States, he also cited the Article 6 of aforememtb@onvention and stated: “Kuwait upheld
the provisions of Article 6 of the convention oétbontinental shelf with regard to the delimi-
tation of the continental shelf between adjaceatest**

Kuwait is not a party to the 1958 Geneva Convenbtia the continental shelf, but on 2
May 1986 ratified UNCLOS.

3.2.5. United Arab Emirates

UAE which gained its independence on 2 Decembet t@nsists of 7 States which are lo-
cated along the Persian Gulf and the SheikhdomugyfFah which is located in the Gulf of
Oman.

In June 1949, in a series of Proclamations by tHeol behalf of the States, UAE claimed
the submarine areas adjacent to their coasts.Hgubiteadth of territorial waters was not de-
fined. During the Third Conference, UAE implicittppported the argument for extending the
breadth of territorial sea to a distance of 12-ialimiles?®*

UAE has signed UNCLOS, but has not ratified it. ©Oh October 1993, UAE issued a
Federal Law No. 19 of 1993 in respect of the deltron of the maritime zones and extended
its territorial sea to 12-nautical mil&%. Article 4 of that Law stipulates that:

The territorial sea of the State [UAE] means th& besea waters be-
yond its land territory and internal waters andaadpnt to its coast. It
extends towards the sea with a breadth of 12 redutides.
Article 11 of the 1993 Federal Law, concerning ¢batiguous zone further stipulates: “The
breadth of the contiguous zone [...] shall be 12 icalitniles measured from the outer limits

of the territorial sea of the State.”
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The EEZ is a vital factor for the economy of UAEi@ihmainly depends on oil and living
resources. Because of this, during the debatesafitind Conference, the delegate of the UAE,
supported the idea of the concept of EEZ and stated

Each coastal States had the right to establishcanoenic zone beyond

the territorial sea, and to exercise therein sagete in regard the explo-

ration and exploitation of natural resources inweters, its seabed and
its subsoif®*

He suggested the median line for delimitation, sslthere be an agreement between the
two State$®

UEA issued a Declaration on 25 July 1980 concertiiegE EZ and its delimitation defined
its EEZ in the Persian Gulf and Oman $®aArticle 1 of the Declaration Declares: “The
United Arab Emirates possesses an exclusive ecarmmne adjacent to its main coasts and to
the coasts of its islands in the Persian Gulf anitié Sea of Oman.”

Under Article 2, the EEZ of UAE shall be measurexhf the baselines from which the ter-
ritorial sea of the main coasts of the UAE andhef toasts of its islands is measured.

The UAE, under Article 12 of its recent Marine L&iv1993, has expanded its EEZ to a
distance of 200-nautical miles from the baseline.

In relation to the continental shelf, following tleclaration in the Persian Gulf, UAE in
June 1949 issued a Declaration claiming jurisdictwer the sea-bed and subsoil of the high
seas areas contiguous to their territorial seasal® this declaration is similar to others, it is
not necessary to cite again. In 1980 Declaratiorceming the EEZ and its delimitation, there
was no reference to the continental shelf exceptriicle 3 regarding the outer limit of the
EEZ which provides:

The outer limit of the economic zone of the UEAIEba determined in
accordance with the provisions of the agreementxluded by the
Emirates members of the Union in connection witkirtlcontinental
shelf.
However, on 17 October 1993, the UAE in its Mar&imnaw, extend its continental shelf

200-nautical miles from the baseline.
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3.2.6. Oman

On July 1972, Oman, in a Royal Decree, for the firse defined its territorial sea and ex-
tended it to 12-nautical miles from the baselinkisTDecree was amended by Royal Decree
No 44/77 issued on 16 June 1977 which, in addiioestablishing the 12-nautical mile terri-
torial sea, extended the fishing zone of Oman tlistance of 200-nautical miles from the
baselines. Finally, through the Royal Decree camngrthe Territorial Sea, Continental Shelf
and EEZ, dated 10 February 1981, Oman declaremitgrehensive position toward the law
of the sed®’ Article 1 of the Decree is concerned with theiterial sea and declares:

The Sultanate of Oman exercises full sovereigngr dke territorial sea
of the Sultanate and over the airspace, and théesand the subsoill
beneath the territorial sea of the Sultanate, rmbay with the principle
of innocent passage of ships and planes of otl&esthrough interna-
tional straits, and laws and regulations of thé&ate relating thereto.

Under Article 2, the breadth of the territorial seas fixed at 12-nautical miles: “The terri-
torial sea of the Sultanate extends 12 nauticaésn{R2,224 meters) seaward, measured
according to the following standards and regulatf§h

Oman singed UNCLOS on 1 July 1983 and ratifiechit@ August 1989.

Until recently, Oman did not have any specific mlairegarding the contiguous zone, but
on 17 August 1989 upon ratification of UNCLOS deetaa limit of 12-nautical miles beyond
its territorial sea as a contiguous zone. In fdag decision was made based on Article 33 of
UNCLOS which permits States to establish a 24-calithile contiguous zone measured from
the baseliné®

Because of its coasts on the Indian Ocean, Omaayalsupported the doctrine of a 200-
mile zone for the EEZ. Through the 1972 Decree, @ewablished a distance of 38-nautical
miles seaward for its EEZ, measured from the ditets of the territorial sea. Later through
the 1977 Decree, Oman extended its EEZ to 200¢wutiiles seaward and under the Royal
Decree 1981 declared its sovereign rights overlitheg and nonliving resources of the
EEZ>

%87 For the English Version of this Decree see:
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Oman is the only State among the Persian Gulf Statech enjoys a complete continental
shelf in the Indian Ocean. It is for this reasoatt®man supported the argument of 200-
nautical mile continental shelf. Articles 3 and fdtlee Decree 1972 dealt with the concept of
the continental shelf. Under Article 3, Oman ex&gsi sovereign rights over its continental
shelf in order to explore and exploit its natur@saurces. Following the Third Conference,
Oman changed some provisions of the Royal Decré2 tider Royal Decree 1981. Article 6
of the 1981 Decree provides that: “The Sultanat®wian exercises sovereign rights over its
continental shelf for the purposes of exploring argloiting its natural resources.”

Article 7, without any definition for the contineh shelf, declared that “The Sultanate of
Oman will be issuing a declaration for delimitifgetspan of its continental shelf”. But up

date, this declaration has not been issued.

3.2.7. Iraq

Irag is a geographically disadvantaged State becthgsiragi coast-line is concave and ex-
tends for about 10 miles, and the triangular refeghip between Iran, Iraq and Kuwait
increases the problem of maritime delimitation eswthese States.

Iraq, for the first time, claimed a territorial selader Official Proclamation of 23 November
1957%°* However there was no reference to the breadterdforial sea. But, in November
1958, Iraqg issued Law No 71 which fixed its temigbsea at 12-nautical miles from the low-
water tide?*? Article 2 of this Law declares:

The Iraqi territorial sea extends twelve nauticdem(a nautical mile is
equivalent to 1,852 meters) in the direction of tiigh sea, measured
from the low-water mark following the sinuositiefstioe Iraqi coast.

In the case that the territorial sea of anotheteStaerlaps with the Iraqi territorial sea, Ar-
ticle 3 of the Law stipulates that limits betwe&e two territorial seas shall be determined by
agreement with the State concerned in accordanietix@ recognized rules of international
law or with such understanding as may be reacheudelea the two States.

Iraq signed and deposits its instrument regardiatfiBation of UNCLOS on 30 July 1985.

291 For the English text of this Proclamation see:
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Irag has no legislation to define the breadth @f thntiguous zone, but Article 4 of the
abovementioned Law indicates that: “No provisiamghis Law shall infringe Irag's other in-
ternationally recognized rights in the two maritilmelts known as the contiguous zone ... In
the direction of the high sea.”

So far, Iraq has not passed any legislation ociaffdeclaration concerning the EEZ or the
fishery zone. Because of its disadvantaged geograple 200-nautical mile extension for
EEZs is contrary to Iraq’s interests.

At the Third Conference, during the general delthie Jraqi delegate supported the aspira-
tion of coastal States to establish their own EBi, at the same time he laid emphasis on
taking into account the interest of land-locked &ne geographically disadvantaged coun-
tries?%

Irag, along with some other countries who considieheemselves as land-locked or geo-
graphical disadvantaged States, submitted a savetearaft to the Conference concerning
the exploration and exploitation of living and nloring resources in the area beyond the terri-
torial sea, but this Draft was rejected by Thirch@oence™

Iraq has the shortest coastline among the PersidinS&ates. Thus, Iraq could not be con-
sidered as geographically advantaged country. @rstibject of the continental shelf, Iraq in
its 1957 Proclamation declared its exclusive jucoin over the maritime zone contiguous to
Iraqi territorial sea. In its 1958 aforementionad/] Iraq officially refers to the concept of the
continental shelf. Article 4 of the law states:

No provisions in this Law shall infringe Iraq's ethinternationally rec-
ognized rights in the two maritime belts known ks tontiguous zone
and the continental shelf following the Iraqi tearial sea in the direction
of the high sea.

In this Article, Iraq did not mention any limit féhe continental shelf due to its difficulties
regarding the continental shelf in the northerrt pathe Persian Gulf.

At the Third Conference, the Iraqgi delegate, withmentioning any distance for the conti-
nental shelf, dealt with the delimitation of thentioental shelf between States. With rejecting
the 2 criteria embodied for the delimitation of tentinental shelf in the 1958 Convention on

the Continental Shelf, the delegate proposed ti&iCtonvention should take into considera-

293 Razavi, Ahmadop cit, p. 107.
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tion the special circumstances of different ared thie equity principle in connection with the
delimitation of the continental shelf between opfosr adjacent States.

Up to date, there is no legislation or official Beation which defines Iraq’s continental
shelf and its extensicii®

3.2. The ICJ Award Regarding the Maritime Delimitation and Territorial Question Be-
tween Bahrain and Qatar
After nearly 10 years of proceedings before the E&JMarch 2001 the Court rendered its
decision concerning the maritime delimitation aaditorial questions between Bahrain and
Qatar’®® The area to be delimited was in the Persian Gaaifyveen Saudi Arabia and UAE.
The sea featured numerous islands, islets, roekfs and law tide elevations.
On 8 July 1991, Qatar instituted proceedings betioeelCJ against Bahrain regarding cer-
tain disputes between the two States relatingawegeignty over the Havar islands, sovereign
rights over the shoals of Dibal and Qui'at Jaradatd the delimitation of the maritime areas
of the two States?®’ The application was based on two ‘agreements’ @etwQatar and Bah-
rain dated December 1987 and ‘minutes’ of DeceritB80.
An important feature of this case is that the dismoncerned both territorial questions and
the maritime delimitation. On one hand, Qatar askedICJ to adjudge and declare in accor-
dance with international law:
A. (1) That the State of Qatar has sovereignty oveHavar islands;
(2) That the Dibal and Quiat Jaradah shoals anetide elevations which are under
Qatar sovereignty;

B. (1) That the State of Bahrain has no sovergiguér the island of Janan;
(2) That the State of Bahrain has no sovereigngr @ubarah;
(3) That any Claim by Bahrain concerning baselmas areas of fishing for pearls and
swimming fish would be irrelevant for the purposeraritime delimitation in the pre-

sent casé’®

2 bid, pp. 92-93.

2% The process started at 8 July 1991 and lead ttthéward at 16 March 2001. To read the whole gssc
of proceeding see: http://www.icj-cij.org/docketlex.php?pl=3andp2=3andcode=gbandcase=87andk=61
2"To read the application instituting proceedingdstar Government in this regard see: http://www.icj
cij.org/docket/files/87/7021.pdf.

2% TheQatar and Bahraircase, ICJ Reports 2001, p. 50, Para. 33.
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Furthermore, Qatar asked the ICJ to draw a singlétime boundary between the maritime
areas to the State of Qatar and the State of Babsafollowing points indicated by Qatar on
the basis that the Hawar Islands and the isladéduodn belonged to Qatar.

On the other hand, Bahrain asked the ICJ to adjaddedeclar that: Bahrain was sovereign
over Zubarah, the Hawar islands, including Janahtéed Janan. In view of Bahrain’s sover-
eignty over all insular and other features, inahgdiFasht ad Dibal and Qit'at Jarradah,
compromising the Bahrain archipelago, the maritinoeindary between Bahrain and Qatar
was to be that described in Part Two of Bahrawtsnorial, Part Two of Bahrain’s Counter
Memorial and in its repl§?°

At the time that this case was open before IChaeiBahrain nor Qatar was a party to the
1958 Geneva Conventions on the Law of the SeaaAsd UNCLOS, Bahrain had ratified,
but Qatar had not (although it had signed). Conseetyy UNCLOS was not applicable be-
tween the parties. Thus, it was customary law whiak applicable in this case.

The ICJ’s task was not merely to indicate the ajaplie principle and rules but to draw a
line that was both single and concrete. As inEhniérea/Yemercase (1999), the ICJ was not
requested to state the principles and rules. $s waas thus purely “dispositive”. The position
was similar to that taken in thAnglo/Frenchcase (1977) and th&ritrea/Yemencase
(1999)3%°

In the present case, a single all-purpose bounaasysought to delimit exclusively the ter-
ritorial seas in the southern sector of the deltron area, where the coasts of Qatar and
Bahrain are opposite to each other and the distbetweeen these coasts does not exceed 24
miles, and where the 12-mile territorial sea primeéad by each State, the whole area was thus
subjected to their territorial — partially overlapg sovereignty over the sea and the superja-
cent waters and air columift Whereas along with the 12-mile territorial seathbparties
proclaimed only a 24-mile contiguous zone, a sitiglendary was south to delimit also areas
of the continental shelf and EEZ subjected to teewrereign rights and functional jurisdiction
in the northern sector, where the coasts of thégsaare no longer exclusively opposite to
each other but rather comparable to adjacent c84sts

29 |bid.

%0 Kolb, RobertOp cit, p. 534.

%91 TheQatar and Bahraircase, Para.169, pp. 171- 172.
%% |bid, Para. 170.
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Accordingly, the single Qatar/Bahrain maritime elystant (median) boundary was con-
structed by ICJ in two sectors:
1. The southern sector of partially overlapping terrédl sea; and

2. The northern sector of partially overlapping coatital shelf and EEZ.

3.2.1. Sothern Part of the Boundary Line

The first task of the ICJ was to identify the cuséry law governing the delimitation of the
territorial sea. The parties agreed that ArticleotZhe 1958 Convention on the Territorial Sea
and Contiguous Zone was part of customary law.Otwert agreed that the provision, which is
virtually identical to Article 12(1) of 1958 Conveéon on the Territorial Sea and Contiguous
Zone, was to be regarded as customary in pra¢ieece it concluded that:

The most logical and widely practised approachirs to draw provi-
sionally an equidistance line and then to conswdeether that line must
be adjusted in the light of the existence of spetiaumstanced®

Consequently, the territorial sea boundary is detsed in two steps: An equidistance line
is drawn as the first step; subsequently and iesgary, the provision line is then adjusted tak-
ing special circumstances into accotffit.

In drawing a provisional equidistance line as tingt Stage of the delimitation, it is neces-
sary to identify the baselines. However, neithetyplaad specified the baselines to be used for
the delimitation of the breadth of the territorsda, nor did they produce official maps or
charts reflecting such baselin® Accordingly, the ICJ had to first determine théevant
coastlines which it would determine the locatiorbagelines and the pertinent basepoits gen-
erating an equidistance lif&

At the first stage, the ICJ rejected Bahrain’smldo its status as @e factoarchipelagic
State entitled to draw straight archipelagic bagslimeeting the required water to land ratio
between 1:1 and 9:1 in accordance with Part IV BOLOS 3%’ Bahrain contented that it has

asserted its archipelagic status in its diplomaticespondence with other States and during

%93 |bid, Para. 176.

304 yoshifumi, Tanaka, Reflections on Maritime Deliation in the case of Qatar/Bahraiimternational and
Comparative Law Quarter))2003, V. 52, p. 57.

%95 The Qatar and Bahrain casg, cit, Para. 177.

%% pid, Para. 178.

%7 bid, Paras. 180-182.
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multilateral negotiations over the course of tha @entury. It further asserted that it has been
prepared to declare itself an archipelagic Statehbs been constrained from doing so by the
undertaken not to modify thetatus quagiven in the framework of King Fahd’s Arbitrati3f
and that will lapse only with the judgment on ti&)| However, the ICJ considered that as
Bahrain has not made this claim in one of its fdrewdbmission, the ICJ was not requested to
take a position on this issue, and that it couldycaut its task of drawing a single maritime
boundary only by applying those rules and prin@pdé customary law which are pertinent
under the prevailing circumstances. It also fourappropriate to hold that:

The Judgments of the Court will have binding fobetween the parties,

in accordance with article 59 of the Statue of@oeirt, and consequently

could not be put in issue by the unilateral acobrither of Parties, and

in particular, by any decision of Bahrain to deeldself an archipelagic

State>*

Qatar argued that the mainland-to-mainland methualild be applied in order to draw
such a line. Furthermore, Qatar stated that onrakwecasions, the case-law in the field of
maritime delimitation did not rely on the baselinesed for measuring the breadth of the terri-
torial sea in applying the equidistance method.r8iahcontended that, as a multiple-island
State characterised by a cluster of islands offcibest of its main island, it was entitled to
draw a line connecting the outermost islands andtide elevation$™®

Prior to the delimitation of the relevant coastlinem which the breadth of the territorial
seas of the parties is measured, the ICJ recdlebdsic rule of low-water line (normal base-
line) codified in Article 5 of the UNCLOS, as welk the principles that “the land dominate
the sea” and that island, regardless of their €@y in pursuance of article 121(2) the same
status, and therefore generate the same maritghtsrias other land territofy:

Consequently, Qatar’s claim for using the higherdine could not be accepted. Secondly,
since maritime rights derived from the costal Statevereignty over the land, the ICJ had to

decide which islands came under Bahrain or Qateersgmnty. On this point, the ICJ con-

%10 see the text of this Arbitration go the followinlink, pp. 44-49: http://www.icj-
cij.org/docket/files/87/7021.pdf

399 Kwiatkowska, BarbaraMaritime Briefing; The Qatar v Bahrain Maritime Dwiitation and Territorial
Questions CaseéJniversity of Durham, UK, 2003, Vol. 3, No. 6,.[&7-29.

310 n this regard see: Kolb, Robe@ase law on equitable maritime delimitatidfluwer Law International
Publisher, 2003, pp. 540-545.

11 The Qatar and Bahrain casg, cit, Para. 185.
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cluded that the Hawar Islands belonged to Bahraththat Janan belonged to Qatar. More-
over, Qatar did not accept that Bahrain had sogetgiover the Jazirat Mashtam and Umm
Jalid Islands in the southern sector. NeverthekbesParties were divided regarding other is-
lands of low-tide elevations as follows.

Apart from the Hawar Island and Janan Island, detexd by the ICJ to be subject to the
territorial sovereignty of Bahrain and Qatar respety, other islands which were relevant for
delimitation process in the southern sector weeeBthhrain islands of Jazirat Mashtam, Umm
Jalid, Sitrah and Fashtal Azm. With respect tol#lteer island, the parties differed on whether
it formed — as Bahrain claimed part of the Sitrsllarid or was — as Qatar argued — a separate
low tide elevation, separated from Sitrah by a ratahannel which was navigable even at
low-tide and was filled during the 1982 construetiwworks of Bahraini petrochemical plant.
The Court was unable to determine whether a permgassage separating Sitrah Island from
Fasht al Azm existed before the reclamation work§982 were undertakefy? At the same
time, it held that it was able to undertaken thopuested delimitation in this sector without de-
termining the status of Fasht al AZm.

Another issue was whether Qit'at Jarradah, a maeitieature situated northeast of Fash al
Azm, was as island or a low-tide elevation. By neifig to a number eyewitness reports, Bah-
rain contented that there were strong indicatioit®iQlarradah was an island that remained
dry at high tide. Qatar maintained that Qit'at ddaeh was always reflected on nautical charts
as a low-tide elevation. Having carefully analysled evidence submitted by the Parties and
the conclusions of experts, the ICJ concluded @igat Jarradah was an island which should
be considered in drawing of an equidistance lineth& same time, taking into account the
smallness of the island, the Court ruled that ttieviies carried out by Bahrain on that island
must be considered sufficient to support Bahraitsim that it has sovereignty overif.

The third question considered by the ICJ was whefasht ad Dibal may be used as a
basepoint. Fasht ad Dibal is situated in the opeiteg area of the territorial seas of the Par-
ties, which both agreed that it was a low tide al®n. According to the ICJ, in such a
situation, both States are entitled to use theirwater line for measuring of the breadth of

their territorial sea. That is so even if the ladetelevation is nearer to the coast of one State

%12 Kwiatkowska, BarbaraDp cit, pp. 20-30.
13 The Qatar and Bahrain casg, cit, Para. 190.
4 \bid, Paras. 192-197.
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than to the other, or nearer to an island belongingne Party than to the mainland coasts of
the other. However, the Court did hold that: “Fetimhitation purposes the competing rights
derived by both coastal States from the relevamwipions of the law of the sea would by ne-
cessity seem to neutralize each otH&t.”

It thus concluded that for the purposes of dravtivegequidistance line, such low-tide ele-
vations must be disregard&8. Then the ICJ turned its attention to the consitien of the
method of straight baselines applied by Bahrai@a asultiple-island State. However, as was
the case with Bahrain’s claim to archipelagic regitihe Court was of the view that Bahrain
did not meet conditions for straight baselinesegitifhe Court’s view on this subject may be
worthy of note:

The method of straight baselines, which is an etxaepgo the normal
rules for the determination of baselines, may ddapplied if a number
of conditions are met. This method must be applexdrictively. Such
conditions are primarily that either the coastliseleeply intended and

cut into, or that there is a fringe of islands gdhe coast in its immedi-

ate vicinity>'’

In the instant case, contrary to the rules codifiredrticle 7 of UNCLOS and the corre-
sponding Article 4 of the 1958 Territorial Sea d@whtiguous Zone Convention, the coasts of
Bahrain’s main islands do not form a tleeply intendédcoast, nor do the maritime features
east of those islands qualifas a fringe of islandsalong the Bahraini coast. The ICJ admitted
that Bahrain could apply archipelagic baselines restated that Bahrain did not declare itself
to be an archipelagic Stat¥.

In the second stage of its decision-making prodbes)CJ considered whether there were
special circumstances which required adjustmenthef equidistance line as provisionally
drawn in order to obtain an equitable single boumnd#/ith respect to the Fasht al Azm, the
Judgment pointed out that on either of the two liypses of its forming part of the Sitrah Is-
land and its being a separate low-tide elevatibare was thus special circumstances which
justified choosing a delimitation line passing beén Fasht al Azm and Qit’at Sharjah. With

respect to tiny, uninhabited Qit’at Sharjah, whieais determined to be an island and to come

31%1bid, Para. 202.
318 pid, Para. 2009.
317 bid, Para. 212.
318 bid, Para. 214.
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under Bahrain sovereignty, the Court based itselpr@vious instances of eliminating the dis-
proportionate effect of small islands and chose lithe passing immediately to the east of
Qit'at Jaradah. It is at this point that by giving effect to this small island and by testing two
equidistance lines corresponding to treatment gshfal Azm as a part of Sitrah and as low
tide elevation, the ICJ chose for drawing the baupdetween Qit’at Jaradah and Fasht al
Dibal and for awarding sovereignty on the latteQatar. In accordance with common prac-
tice, the ICJ also considered it appropriate te tiako account of interests of Saudi Arabia at
the southern most point, and to simplify what wootkderwise be a very complex delimitation
line in the region of the Hawar Islaritf.

According to the delimitation line drawn by the |CJatar’s maritime zones situated to the
south of the Hawar Islands and those situatedeotnth of those islands are connected only
by the channel separating the Hawar Islands fraemQhatar peninsula. As this channel is nar-
row and shallow, it is unsuitable for navigatiorertide, the Court held, unanimously, that the
waters lying between the Hawar Islands and therdhéraini islands are not Bahrain’s inter-
nal waters, but her territorial sea, which meard Qatari vessels shall enjoy in these waters
the right of innocent passage accorded by custoimgesnational law?°

3.2.2. Northern Part of the Boundary Line

In the modern law of the sea, the link betweencth@inental shelf and the EEZ has led the
Court, while caring out delimitations, to give phlaged treatment to elements common to
both. It was for this reason that distance fromdbast had become ever more important. The
idea of equidistance gave good expression to ietartte concept. The Court therefore would
follow its prior jurisprudence ithibya/Malta (1985) andlon Mayen(1993), adopting a provi-
sional equidistance line, and subsequently adgstin light of special circumstances. The
equidistance/special circumstances rule was, merealosely linked to the general rule of
equitable principles/relevant circumstances.

The ICJ followed the same approach in the presase.cFor the delimitation of the mari-
time zones beyond the 12-mile limit, it first prexnally drew an equidistance line and then

consider whether there were circumstances whiclh head to an adjustment of that line.

319 pid, Paras. 217-220.
320 |pid, Para. 223.
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The ICJ further noted that the equidistance/spatialmstances rule, which is applicable
to the delimitation of the territorial sea, and tguitable principles/relevant circumstances
rule, as it has been developed since 1958 in eagexhd State practice with regard to the de-
limitation of the continental shelf and the EEZ alosely interrelatetf:

The Judgment continued its reliance on@wf of Mainecase (1984) holding in support of
the single line as permitting to avoid the disadagas inherent in a plurality of delimitation
and to use “criteria that, because of their morgnaécharacter, are best suited for use in mul-
tipurpose delimitation®?? It affirmed that as the two institutions of thentioental shelf and
the EEZ are linked together in modern law, “gre@tgrortance must be attributed to elements
such as distance from the coast, which are comnmiath concepts®® Moreover, the
Judgment reaffirmed that it is in accordance witktomary law, as it has developed through
case-law of the ICJ and arbitral jurisprudence, #undugh the work of the Third Conference,
to begin the continental shelf/EEZ delimitation lwa provisionally drawn equidistance line
and to examine those circumstances which mightesigts adjustment with a view of achiev-
ing an equitable principle.

In other words, in the northern part of the delatidn of the overlapping continental shelf
and EEZ, the ICJ followed agairthe most logical and widely practisesvo staged approach
of:

1. Drawing first provisionally an equidistance linedathen
2. Considering whether there are circumstances whigst head to an adjustment of that
line 324

In this part, there were four factors or circumsts to be examined: (a) pearling; (b) the
1947 line described by a British decision; (c) mmtienality (The difference in the lengths of
the coasts); and (d) Fasht al Jarim.

3.2.2.1. Pearling (Historic rights)
Bahrain relied on certain pearl fisheries that balbnged to it for a long time. However the
exploitation of those fisheries had ceased more tiadf a century previously. Moreover their

%21 Kolb, Robert, @ cit, pp. 547-548.

%22 |hid, Para. 225.

%23 |bid, Para. 226.

324 The Qatar and Bahrain ca¥p cit, Paras. 176, 224, 232 and 232.
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exploitation had traditionally been conceived obasght exercised in common by the popula-
tions of the two coasts, not as an exclusive rigtdisplacement of the equidistance line was
therefore not justified by this factor.

Bahrain had claimed that there was a significamhimer of pearling banks, many of which
are situated to the north of the Qatar peninsutdchvhave belonged to Bahrain since time
immemorial and they constitute a special circumsgamhich must be taken into consideration
in carrying out the delimitatioff> According to Bahrain, its historic rights over $kebanks
were relevant to the delimitation of the maritimeubhdary in accordance with the equitable
principle3%°

The ICJ first took note that the pearling indusfiectively ceased to exist a considerable
time ago. It further observed that, from the evimeesubmitted to it, it is clear that pearl diving
in the [Persian] Gulf area traditionally was comsell as a right which was common to the
coastal populations. The ICJ, therefore, did natsater the existence of pearling banks,
though predominantly exploited in the past by Bahfeshermen, as forming a circumstance

which would justify an eastward shifting of the &ljstance line as requested by Bahrain.

3.2.2.2. The 1947 Line Described by a British Deois

The relevance of a line dividing the seabed oftite States, described in a British decision
dated 23 December 1947, created a sharp dispwedrthe Parties. The British decision had
been adopted within the context of the emergingllegntinental shelf doctrir&’

In its application of 1991, Qatar request the i€draw the single maritime boundary with
due regard to the line dividing the seabed of W $tates as described in the British decision
of 23 December 1947. According to Qatar, the 194& ih itself constitutes a special circum-
stance insofar as it was drawn in order to perradheof the interested States to actually
exercise their respective inherent right over gebed>®

The ICJ held that the 1947 line could not be adergd to be of direct relevance for the
present delimitation process for two reasons: Fsither Party had accepted it as a binding

$2\emorial submitted bay Bahraip. 257; argument by Professor Reisman, coundghbfain, Verbatim
records, CR 2000/15, Paras, 55-58.

2% |pid, Para. 274.

%27 Memorial submitted by QataPara. 215.

328 |bid, pp. 247-262.
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decision and they invoked only parts of it to suppleeir arguments; secondly, while the Brit-
ish decision only concerned the division of thebgelbbetween the parties, the operation to be
effected in the present case was mainly a combdadichitation of the continental shelf and
the EEZ3?° Thus, the 1947 line cannot be considered to hareetdrelevance for the present

delimitation process.

3.2.2.3. Proportionality (The difference in the legths of the coasts)

Qatar had recourse to proportionality as a teshefequitableness of the delimitation line.
According to Qatar, the ratio of its mainland ceatst that of Bahrain’s principal islands was
1.59 to 1 and such a significant disparity betwdnencoastal lengths of the parties constituted
a special or relevant circumstance calling for pprapriate correction of an equidistance line
provisionally drawr>° In applying the proportionality test to the singteritime boundary
proposed by Qatar in the northern sector, the tataeen the sizes of the maritime areas on
either side of the boundary would have been 1.68B ito favour of Qatar. It was thus argued
that the proportionality test was sufficient to clhuile that the boundary advocated by Qatar
was equitable.

By contrast, Bahrain contented that the aboveutation relied on the assumption that the
Hawar Islands were under Qatar’s sovereignty. éséhislands were considered as appertain-
ing to Bahrain, the relevant coasts would be alregsal***

However, having decided that the Hawar Islandseweder the sovereignty of Bahrain, the
ICJ concluded that in consequence the differeno@astal length was further reduced and did
not call for a correction of the equidistance lifaking in to account that Hawar Islands be-
longed to Bahrain, the ICJ held that “the dispamtythe lengths of the coastal fronts of the

parties cannot be considered such as to necessitaigjustment of the equidistance lif&.”

3.2.2.4. Fasht al Jarim
The only circumstances which the ICJ found as sstaing an adjustment was the loca-

tion of the Fash al Jarim, a sizeable maritimeuieatwhich is party situated in Bahrain’s

329 Qatar and Bahrain caseéParas. 239-240.
30 pid, Para. 241.

31 |bid, Paras. 241-242.
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territorial sea, of which at most a minute parali®mve water at high tide, and the legal nature
of which was disputed by the Parties. In this regpihe 1CJ recalled theibya/Malta case
(1985) in which it had stated that: “the equitallen of an equidistance line depends on
whether the precaution is taken of eliminating thgproportionate effect of certain islets,
rocks and minor coastal projections”, to use tinglege of the ICJ in its 1969 Judgmétit.

Having noted the geographical situation of thatesl area, the ICJ considered that if full
effect were given to Fash al Jarim it would “distdre boundary and have disproportionate
effects”, to quote thénglo-Frenchcase (1977) award’ Thus the ICJ held that Fash al Jarim
should have no effect in determining the boundiasy in the northern sectdt’

Consequently, the ICJ rejected three circumsta@eB and C) and accepted one (D).

As a result, the single maritime boundary in tletimern sector was formed in the first
place by the line which, from a point situatedhe horth-west of the Fash al Dibal, meets the
equidistance line as adjusted to take accountefatisence of effect given to Fash al Jarim.
The boundary then follows this adjusted equidistalime until it meets the delimitation line
between the respective maritime zones of Iran enotie hand and of Bahrain and Qatar on
the other. (See figure 18).

It should be noted that the northern turning pointhe boundary line has been left unde-
fined in order to deal with the presence of Irad anly the direction of the boundary line has

been referred t&°°

333|bid, Para . 246. Theibya/Maltacase ICJ Reports 198%Para. 64.
%34 Kolb, RobertOp cit, p. 551.

% |pid, Paras. 247-248.

%3¢ Qatar and Bahrain CaséPara. 250.
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Figure 18. Qatar and Bahrain Case (2001)
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3.2.3. Evaluation of the Judgment

ICJ in the judgment regarding Maritime delimitation and territorial questions laten

Qatar and Babhrairfirst reviewed the history of the case and theulis and the general his-

tory of the region. Then, for each of the issuethefdispute, the Court reviewed the logic and
pleading of both Parties; followed by its reasonamgl its decision on that isstré.The sig-
nificance and problems of ti@atar/Bahrainjudgment may be summarised as follows:

Firstly, the ICJ peacefully resolved a disputatialy to both territorial disputes and mari-

time delimitation. In that sense, the decisionhe present case will provide an important

precedent resolving a complex problem concernint tearitorial and maritime domains.

Secondly, the dual nature of this case gave oidbd question of the interrelation between

the two types of disputes. As ‘the land dominatessea’ is a fundamental principle, territorial

337 Al-Arayed, Jawad SalinA Line in the SeaNorth Atlantic Books, Berkley, California, 2003, 397.
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sovereignty shall be determined before drawing tinaei boundaries. In the present case,
however, the Parties were divided regarding thetaeiality of low-tide elevations. Having
held that, low-tide elevations could not be fulsemilated to islands or other land territory,
the Court determined sovereignty over the low-Btevation of Fash al Dibal on the basis of
the maritime boundary. Consequently, the appurtemari the low-tide elevation was deter-
mined by reference to marine criteria, ie, the fpmsiof the maritime boundary.

Thirdly, the ICJ in theQatar/Bahraincase expressly applied, for the first time inpitac-
tice, the equidistance method to a delimitatioatied to adjacent coasts under customary law.
Considering that international courts and triburfa@se been less favourable to the equidis-
tance method in the context of delimitations betwStates with adjacent coasts, this may be a
landmark in case law regarding maritime delimitation this respect, th€atar/Bahrain
judgment marks an important step enhancing theigiedality of the law of maritime delimi-
tation. The ICJ’s views are also significant foifyimg the approaches to equitable principles
in the framework of corrective equity.

Finally, theQatar/Bahraincase, once again, draws attention to the obscuofritlye criteria
for measuring disproportionate effects. It woulg@gr that in the present case the only criteria
for evaluating disproportionate effects was theéagise between the delimitation line and each
coast. That is a subjective test, however. Accaglglirthe quest for the objective criteria for
appertaining disproportionate effects is of patdcimportance to the law of the maritime de-

limitation 338

3.3. Maritime Delimitation Agreements in the Persian Guf
After evaluating theQatar/Bahrain case, and in order to reach a comprehensive under-
standing of the Arab littoral States’ ocean poliegpecially delimitation policy in the Persian
Gulf region, the bilateral maritime delimitationragments between these States in the Persian

Gulf will be outlined in the following pages.

3.3.1. Saudi Arabia and Bahrain Agreement
Bahrain and Saudi Arabia delimited the first margiboundary in the Persian Gulf, and in-

cidentally one of the first continental shelf boarids worldwide, when they signed a

338 Tanaka, Yoshifumi, Reflections on Maritime Deliation in the case of Qatar/Bahra®yp cit, p. 80.
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continental shelf agreement on 22 February 8%8he Agreement provided for the estab-
lishment of a central boundary line to delimit tfédmarine areas of the two States and also
delimited a hexagonal area to be under Saudi jatied, with revenue received from the ex-
ploitation of petroleum resources in the area tghmed equally by Saudi Arabia and Bahrain.

Under the First Clause, the Agreement providedftisoundary line between the Kingdom
of Saudi Arabia and the Government of Bahrain @ntthsis of median lineé*° However, the
boundary line only approximates a median line iat tih is based on “predetermined land-
marks” as did not strictly follow the configuratiasf the coast nor give consideration to
certain small island¥! The boundary so defined extends for 98.5 nautitiiés and is de-
fined by 14 points. Points 1-11, or approximateWp-thirds of the delimitation, constitute an
equidistance-based line, although neither the tfpkne used to connect the turning points
nor the datum is specified, and coordinates oftineing points are not supplied in the agree-
ment. Instead, the turning points are generallyneefas being located at the ‘mid-points’ of
lines connecting specified points on the Partieasts>*?

Although the Agreement is based on the median threxe are some deviations concerning
the median line. For instance, some islands clodsoth coasts were ignored and the two is-
land of Al Baina Al Saghir and Al Baina Al Kabirn-idispute for many years- were left to
Bahrain and Saudi Arabia respectiv&ly.These two islands, which are almost equidistant
from the coasts of the States concerned, carrietemiborial waters and were put on either
side of the dividing line.

The Second Clause of the Agreement dealt withrtegular, hexagonal zone of the Abu-
Safa Qil field, which under the First Clause isdtsd to the left of the median line. Since the
application of the median line would have crossexldil field and presumably influenced by
the principle of the “unity of the deposit” whichag a popular opinion of the 1950s, Parties
agreed to locate Fasht Abu Safa in a special zaderuhe sovereignty of Saudi Arabia with

the oil revenue to be divided equally between the $tates. This solution was the most im-

339 For the English text of this Agreement s€éke Law of the Sea: Maritime Boundary Agreemerd#19
1969) United Nations Publication, New York, 1991, Sa\es E.91.V.11, pp. 68-70.

340 Bahrain-Saudi Arabia boundary agreement 22 Februkd§8§ First clause, article 1.

%1 Chrles G MacDonaldyp cit, p. 126.

%42 prescott, Victor and Schofield, Clivéiae Maritime Political Boundaries of the Worlelartinus Nijhoff
Publishers, Boston, Second Edition, 2005, p. 500.

%43 Bahrain-Saudi Arabia boundary agreement 22 Februkd$8 First clause, articles 8-9.
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portant part of the Agreement because it solvedjtlestion of the Fasht Abu Safa, which was

a conflicting claim between the two Parties forrgea® (See figure 22).

3.3.2. Saudi Arabia and Kuwait Agreements

Maritime delimitation between Saudi Arabia and Kitweas complicated by the existence
of a sovereignty dispute over the islands of Qardi @mm al-Maradin, and the existence of
the Kuwait-Saudi Arabia Neutral Zone.

The Saudi Arabia — Kuwait Agreement of 7 July 196&s elaborated for the purpose of
partitioning the Neutral Zone, but included proeiss for offshore resources. The Agreement
provided for each State to annex an equal pati@Neutral Zone but with joint ownership of
the mineral rights for the entire zone remainingftected. Concerning the delimitation of off-
shore areas, Article 7 provided for each Stateottsider the waters adjoining the part of the
Partitioned Zone annexed to its territory to bdiitsral waters, except that “for the purpose of
exploiting the natural resources in the Partitiodede, not more than six marine miles of the
sea-bed and subsoil adjoining the Partitioned Zsivadl be annexed to the mainland of the
Partitioned Zone. Furthermore, Article 8 providadtt “The two Contracting Parties shall ex-
ercise their equal rights in the sub-merged argarmthe aforesaid six-mail limit mentioned,
by means of joint exploitation, unless the two iearagreed otherwise.”

Thus, between Saudi Arabia and Kuwait “equitablagyple” provided for the joint exploi-
tation of the given are¥’>

Kuwait and Saudi Arabia signed a maritime boundaeement on 2 July 20@dncerning
the submerged area adjacent to the divided #Brihis Agreement resolved the islands’ sov-
ereignty disputes, confirming the islands of Qand &Jmm al-Maradin as belonging to
Kuwait. The islands were ignored in the constructd an equitable-based boundary line.

The northern and the southern limits of a jointelegment zone, offshore the former Ku-
waiti-Saudi Neutral Zone, which was referred asrtifaned Zone’ in the 1965 Agreement,

where also defined. However, the seaward exteatl dfiree of the lines defined in the treaty,

344 Razavi, AhmadQp cit, pp. 124-125.

35 Chrles G, MacDonaldp cit, p. 128.

%48 For the English Text of this Agreement see:
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/SAU-
KWT2000SA.PDF

108



the maritime delimitation line and the limits oktjoint zone will require negotiations with the

opposite State, Iran, in order to define the tinpw

3.3.3. Saudi Arabia and Qatar Agreements

On 4 December 1965, Saudi Arabia and Qatar singkdimitation agreement dealing with
both their land and maritime boundarfésAccording to Article 1 of the Agreement, their
maritime boundary is established by the equidisgamethod. It stated: “Dawhat Salwa shall
be divided equally between the two countries onbtls of equidistance from the two coasts.
As regards indentations, a straight median lindl blesadopted to the extent possible.”

Saudi-Qatari mapping indicates that eight turniogis were defined but the coordinates
of these are unknown.

In March 2001, following the ICJ’s ruling in ti@atar and Bahraircase (2001), Qatar and
Saudi Arabia announced that they had signed areamgmet settling long-standing land and
maritime boundary issues between the two countAesther Agreement from the previous
year to “divide between them the potentially odhri[...] Dowhat Salwa” was also report&d.
Details of these Agreements have yet to come ki hgwever.

Even if the 2000 and 2001 Agreements do defingisdttle the Qatar-Saudi Arabia mari-
time delimitation in the Dowhat Salwa, further nggtions will probably be required to link
the Qatar-Saudi Arabia Agreement to the earlier&aband Saudi Arabia delimitation as well

as the southern terminus of the ICJ-defined Bahatar boundary*®

3.3.4. Abu Dhabi and Dubai Agreement

On 18 February 1968, Abu Dhabi and Dubai singed\greement on the redefinition of
their maritime boundarie§’ However, as both become part of the UAE in 19f& toundary
between them is no longer an international bounddrg coasts of these two Emirates are ad-

jacent to each other. Parties under the provisibrisis Agreement settled the dispute over the

37 For the English Text of this Agreement see:
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/TREATIES/SAU-
QAT19650B.PDF

%48 |.Hakim, Ali, Op cit, p. 99.

%49 prescott ,Victor and Schofield, Clivep cit, p.500.

%0 El-Hakim, Ali, Op cit, p. 99.
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Fateh olil field, which is situated about 100 kildres offshore, toward the middle of the Per-
sian Gulf.

The boundary was delimited in 1965 in an agreemeathed through British mediation be-
tween the ruler of Abu Dhabi and the ruler of Duliait in 1966, following the discovery by
Continental Oil of Dubai of oil the area of the &atwvells, this Emirate questioned the validity
of the 1965 Agreement and laid claim to the &réa.

However, the new Agreement confirms Dubai’s sowgsi over the Fateh wells, further
annexes to Dubai an area of the sea forming alelgdam and lying to the west of the Fateh
wells, by adjusting the coastal point of departifréhe old boundary line ten kilometres to the

west.

3.3.5. Qatar and UAE (Abu Dhab) Agreement

This Agreement was concluded between Qatar andBtmbi on 30 March 19697 Be-
cause the Abu Dhabi Sheikhdoms became a membeheoiCbnfederation of the UAE
composed of seven small sheikhdoms, it can no lobgdreated as an independence State.
Accordingly, we consider its example under the titf the UAE.

This Agreement included a delimitation area betwadiacent States. It was not based on a
line drawn perpendicular, or ‘normal’, to the gealatirection of the coast.

First of all, the Agreement confirmed that the msleof Daiyianah formed part of the Abu
Dhabi, while the island of al-Ashat and Shuraiwalohged to Qatar. Thereafter, the delimita-
tion line was defied by a series of geographicabbnates passing through four turning
points.

Point A coincides with point 6, the easternmosnpon the Iran-Qatar boundary, and point
1 on the Iran-Abu Dhabi boundary. It thus represeariother tri-point roughly equidistant
from all three States.

Point B is specified as coinciding with the locatiaf well No.1 in the Bunduq oilfield. Ar-
ticles 6 and 7 of the Agreement stipulate thatfiblel is to be equally shared by the Parties
even though the Abu Dhabi Marine Areas Companyingthull authority to develop the re-

sources in accordance with a pre-existing conceggianted by the Ruler of Abu Dhabi.

351 |

Ibid.
%2 For English Version of this Agreement s&&e Law of the Sea; Maritime Boundary Agreemend219
1969) United Nations Publication, New York, 1991, Saies E.91.V.11, p. 82.
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While the Agreement thereafter provides that thenolary will be the straight line between
points B and C, such a line would pass almost tyr@ver the Daiyianah Island. Since at the
time both Qatar and Abu Dhabi claimed 3-mile terrdl seas, a 3-mile arc has been drawn
around the island.

The final point, Point D, lies at the mouth of tkeawr al-Udaid outlet. Because of the
presence of small islands on both sides of the iing difficult to identify the principles upon
which the line was agreed. This highlights oneha&f shortcomings of trying to draw broad-
reaching legal conclusions from State practicethinfinal analysis, such agreements are the
product of negotiation and it is not always possil identify the considerations that underlay
the particular boundary. Nonetheless, this Agrednsesignificant to the extent that it illus-
trates another way in which States deal with botiaddhat pass through areas rich in natural
resources> Therefore, this Agreement has been cited as anexanple of the application of

the “unity of deposit” concept.

3.3.6. Irag and Kuwait (Demarcation of the Internaional Boundary by the UN)

The history of the border between Irag and Kuwsitong and complex. Irag’s claim to
sovereignty over the whole of Kuwait has been pedisperiodically since 1938 and it has
made frequent attempts to gain control over thaesgic islands of Bubiyan and Warbah.

Following Irag’s invasion of Kuwait in 1990 and defeat by the forces of a coalition of
States acting pursuant to Security Council Resmiublo. 678 (1990), the UN established a
border demarcation commission which completed itskwin May 1993. This process in-
cluded a partial delimitation of the Irag-Kuwait ntine boundary. Kuwait formally accepted
the boundary almost immediately and Iraq did sNavember 1994

The UN divided the maritime section of the boundaty two sub-sections: from the for-
mer Iragi naval facility at Umm Qasr to the junctiof the khowrs (channels) Khowr az
Zubair, Khowr Shityanah and Khowr’Abd Allah. Thesti section follows the spring low wa-

ter line of the southern bank of the Khowr az Zup#yen runs northwards to the junction of

¥3 Schofield, RichardTerritorial Foundation of the Gulf StateSniversity College London Press, England,
1994, p. 181. (It should be noted that the cornétbrical designation for the sea area lying betwigan and
the Arabian Peninsula is the "Persian Gulf").

%4 for the English Version of the Report of the Decasion Commission See:
http://daccessdds.un.org/doc/lUNDOC/GEN/N93/295M&IN9329564.pdf?OpenElement
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the Khowrs. The second section follows a mediaa ftimning through first Khowr Shityanah
and then Khowr 'Abd Allah. The choice of the mediare in preference to the alternative
thalwegboundary, although used as a navigable channéctefl the manner in which the
boundary had been depicted in many earlier mapschads; it is also generally consistent
with the other maritime boundaries in the Persialf.GThe termthalweg has been defined as

a median line of the main navigable channel ofitager coursé>>

The outermost point of the boundary in the KhowrdAklla falls short of what would be a

three nautical mile territorial sea limit. Sincetfbb@ountries claim 12 nautical miles of territo-
rial sea, bilateral negotiations will be requirecektend the boundary. The reference system of

the coordinates is the Irag-Kuwait boundary is bdefi992%° (See figure 19)

Figure 19. Irag-Kuwait maritime boundary demarcation by the UN

aritime Boundary
IRAQ-KUWAIT
Boundary Report 7-11

——— Maritime boundary
Equidistant line

Warbah Spit

Source: Charney, Jonathan | and Alexander, Lewimdrnational Maritime Boundaries, Vol. |Ip. 2432.

In addition to the aforementioned agreements, Oarahthe UAE singed a delimitation

treaty on 22 June 2002, but the details of thise&grent have yet not to be made public. Thus,

%35 prescott, Victor and Schofield, Cliv@p cit, p. 501.
% For more details regarding the UN demarcatiothefirag and Kuwait border see: Bulloch, Jotinited
Nations Demarcation of the Irag-Kuwait bord&ulf centre for strategic studies, London, 1993.
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it was not possible for the author to review theegment and evaluate it with respect to the

methodology of delimitation used.

3.4. Concluding Remarks

In addition to Iran, there are seven Arab littdtdtes in the Persian Gulf region. The Prac-
tice of the Persian Gulf Arab States concerningatieption of marine rules is based on the
evolutions in this field of international law. Wajltraditionally, most of these States had been
subject to UK marine policies, they subsequentBinced the same limit for their marine
zones, in the last years they revised their reguiatand adapted them to the recent interna-
tional norms in this area.

The maritime boarders of these States had to lmited by six agreements. Four of these
delimitation agreements are bilateral agreemenidiSarabia-Bahrain, Saudi Arabia-Kuwait,
Saudi Arabia-Qatar, Qatar-UAE and UAE-Oman), ona gemarcation by UN Commission
(Irag-Kuwait) and the last one delimited by the i6.Jts award regardingahrain and Qatar
case (2001). Thus, there are no undetermined maritones between Arab States in the Per-
sian Gulf, except some parts of the Iraq and Kuwdihe northern part of the Persian Gulf.

One of the reasons which motivated the States anréigion to delimit their continental
shelf boundary was the presence of huge oil figidhe seabed and subsoil of the Persian
Gulf. Delimitation agreements between the Arab &staif the Persian Gulf started with the
Saudi Arabia-Bahrain agreement and it was followgdther agreements in the region.

In most of these delimitation agreements, the digtaince method is used, which is modi-
fied in some cases under some situation such asxibeence of islands or oil fields to reach a
mutually acceptable agreement. In other wordstapr special circumstances in the Persian
Gulf are the presence of islands and oil or ga®siep In some of these agreements, Parties
solved longstanding disputes relating the sovetgigaer some islands. The ICJ in its award
concerning th&atar and Bahraincase (2001) solved one of these enduring soveyedis-
putes over islands between Patrties.

From geographically point of view, all Arab Statafsthe Persian Gulf are opposing Iran
except Irag which id adjacent. Thus, all of thenedchéo delimit their continental shelf with
Iran. These agreements and other Iran’s marineypolithe Persian Gulf are the focus of the

next chapter.
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Chapter Four: Continental Shelf Delimitation of the Islamic Repultic of Iran in the

Persian Gulf

Introduction

The Islamic Republic of Iran, as the only litto&thte in the north of the Persian Gulf fac-
ing the other seven littoral States in the west sodth of the Persian Gulf. Among these
States, Iran has a land border with only Iraq.

The northeastern shore of the Persian Gulf is bedima its entirety by Iran from the Strait
of Hormuz to the boundary with Irag on the Sha#dib River in the north. The Iranian coast
of the Persian Gulf is fringed with islands frone thicinity of the Strait of Hormuz to about
55° 51' N, 53°08' E. Hence, its coast is relativatyooth, with occasional promontories and
the offshore island of Kharg, until it reaches tiwthern end, which is very low lying and
contains the delta of the Shat Al'Arab and the maasds of Khuzestan.

Iran’s coastline in the Persian Gulf measures abd400 Kilometres.

Chapter 4, which is the main concentration of teisearch project contains of 4 sections.
First Iran’s legislation regarding the maritime eenn the Persian Gulf since 1930s up to the
present Iranian Marine Area Act will be examinetie, Iran’s continental shelf agreement
with its neighbouring States will be reviewed. e ihext section, undetermined marine board-
ers of Iran in the Persian Gulf will be considerétle last section examines some tri-points
between Iran and its littoral neighbouring Statethe Persian Gulf.

The main object of the present chapter is to reacbmprehensive understanding toward
Iran’s marine policy regarding continental shelfimiéation in the Persian Gulf and clarify the

pending continental shelf boundaries of Iran ineor find solution for them.
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4.1. Iran’s Legislation Concerning Maritime Zones
Based on the international norms, every littorat&has right to establish national legisla-
tion regarding the marine issues and maritime zomeshe marine areas around its
mainland®’ The marine legislation of most littoral States basn provided based on the in-
ternational trends in the recent decades espedi#NZLOS. The review of the national
marine legislation can be a great help to undedstia@ marine policy of a State. In the follow-
ing pages, the evolution of Iran’s national ledisia in the 20th century regarding the

maritime zones in the Persian Gulf will be reviewed

4.1.1. Territorial Sea
Iran was the first Persian Gulf State to deal witla problem of its territorial sea. On 19
July 1934, it enacted legislation, entitled “Actateng to the breadth of the territorial waters
and the zone of supervision”, in which the breasftlran’s territorial sea was fixed at 6 nauti-
cal miles from the low water marR8 Article 1 of the Act provided:

The waters adjoining the Iranian coast to a digtarfcsix nautical miles
from the parallel to the shore at low water mark laereby declared Ira-
nian territorial water and form part of the natibpeoperty together with
the sea-bed and subsoil thereunder and the aieabdv
In addition to the 6-mile territorial sea, the liam Government, in order to ensure the op-
eration of certain laws and agreements concermagécurity and protection of the safety of
navigation, declared a belt of 12 miles from the lwater mark and the “zone of marine su-
pervision”>®°
At the First Conference, Iran was not as keen asAvab Persian Gulf States on the 12-
mile breadth of the territorial sea. In the Plen&ggsion, Iran voted for the USA proposal of a
6-mile limit, but after the rejection of the USA®oposal, Iran voted in favour of a 12-mile
limit which was proposed by Saudi Arabia and sotteocountries. Following the failure of

the Conference to reach an agreement on the brethb territorial sea and the adoption of a

%7 These marine zones include territorial sea, cantig zone, EEZ and continental shelf.

%8 For English translation of this 1934 Act SdéN Legislative Series, Laws Regulations on the iRegif
the High SeasUN Doc. ST/LEG/SER.B/1, 1951, p. 81.

%9 United Nations legislation series, Laws and Regdotat on the Regime of the Territorial S&ecember
1956 (ST/LEG/SER/B.6), pp. 24-25.

%0 |bid, p. 25.
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12-mile limit by Saudi Arabia and Irag, Iran amedads initial Act on 12 April 1958%* In this
new Act, which consists of 8 Articles, the phraterritorial waters” was replaced by the con-
cept of “territorial sea” and under Article 3, theeadth of the territorial sea was extended to
12-nautical miles. A zone of marine “supervision”tbe contiguous zone was not mentioned
in this Act.

During the 28 Plenary Meeting of the Third Conference, the Dafe®f Iran, speaking in
support of a 12-mile limit, stated that: “There o€l to be an increasing tendency to accept
the limit of 12 miles for territorial sea. His ovaountry had fixed such a limit by the Law of
12 April 1959.73%2

On 29 April 1993, Iran issued its comprehensive lragarding the maritime issues “Act
on the Marine Areas of the Islamic Republic of lrarthe Persian Gulf and the Oman S&3”,
which contains 23 Articles.

Article 2 of Act 1993 concerning the territorialksstates:

The breadth of the territorial sea is 12 nauticéésn measured from the
baseline. Each nautical mile is equal to 1,852 esetr
The islands belonging to Iran, whether situatedhiwibr outside its terri-
torial sea, have, in accordance with this Act,rtbein territorial sea.
Article 4, regarding the delimitation of the teorital sea when it overlaps with other States’
territorial sea declares:

Wherever the territorial sea of Iran overlaps theitorial seas of the

States with opposite or adjacent coasts, the digitine between the ter-

ritorial seas of Iran and those States shall béssnotherwise agreed

between the two parties, the median line everytpafimvhich is equidis-

tant from the nearest point on the baseline of [Sotes.

The language of Article 4 replaces Article 4 of 859 Act, and is unobjectionable. While

Article 4 reiterates only the first sentence ofidlg 15 of UNCLOS, and therefore does not
address the "special circumstances" exceptiorfsetequidistance rule, the inclusion of Article

15's language, "unless otherwise agreed betwedwthparties" mitigates this concern.

%1 For the English Text of this Act See: United a8 Legislative Series, National Legislation andafies
Relating to the Law of the Sea, UN Doc. ST/LEG/SER6, 1974, pp. 10-11.

¥%2YCLOS IlI, Official Records, Vol. I, First Session, p. 71.

%3 For English Text of this Act see:
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBDFFILES/IRN_1993 Act.pdf
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4.1.2. Contiguous Zone

In its Act of 19 July 1934, which was based ondkaeral trend towards the Law of the Sea
which discussed during the 1930 Hague Conferemas,dlaimed a 12 mile “zone of marine
supervision” instead of the concept contiguousezevhich was measured from the law-water
mark. Article 1 of the Act provides:

With a view to ensuring the operation of certaiwdaand conventions
concerning the security and protection of the cguand its interest or
safety of navigation, a second zone known as the b marine supervi-
sion, over which the State exercise a right of stip®n, shall extend to
a distance of 12 nautical miles from the shore mmeasin the same
manner as aforesaid (in Paragraph 1).

Under the Act of 12 April 1959, Iran amended the 81934 and extended its territorial
sea to 12 nautical miles, but this Act did not n@manything concerning the contiguous zone
or its “zone of marine supervision”. However, irethct of 1993, Iran extended its contiguous
zone to 24-nautical miles from the baseline. AetitP of the Act regarding the definition of
the contiguous zone declared: “The contiguous aeram area adjacent to the territorial sea,
the outer limit of which is 24 nautical miles frahre baseline.”

Article 13 sets forth Iran’s jurisdiction in its eiguous zone as follows:

The Government of the Islamic Republic of Iran ndgpt measures nec-
essary to prevent the infringement of laws and legguns in the
contiguous zone, including security, customs, rmaei fiscal, immigra-
tion, sanitary and environmental laws and regufetiand investigation
and punishment of offenders.

This Article is in accordance with internatioralv as reflected in Article 24 of the 1958
Geneva Convention on the Territorial Sea and theti@aous Zone and Article 33(l) of UN-
CLOS which permits a coastal State to exercisendgmessary control to prevent or punish
infringement of only four categories of offense®lations of customs, fiscal, immigration,

and sanitary (health and quarantine) laws and a¢iguk.
4.1.3. Exclusive Economic Zone

In its Act of 12 April 1959 concerning the territalrsea, Iran for the first time legally de-

clared its right over the fishery resources beydmel territorial sea. Article 7 of the Act
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provides: “Fishing and other rights of Iran beydhd limits of its territorial sea shall remain
unaffected.”

The Act does not deal with the exact details ofggheblem of the fishery beyond the terri-
torial waters. It seems that the uncertainty reiggrdhe delimitation of the continental shelf
with neighbouring States persuaded Iran to adapgineral positiofi>*

On 30 October 1973, Iran issued a Proclamationarointy the outer limit of the Exclusive
Fishing Zone in the Persian Gulf and the Sea of @ia0On the basis of this Proclamation
Iran established the limit of its Exclusive Fish&gne over the waters superjacent to the Ira-
nian continental shelf in the Persian Gulf. ThesHRraragraph of Article 1 of the Proclamation
provides: “The outer limits of the exclusive fisgigzone of Iran in the Persian Gulf shall be
outer limits of the superjacent waters of the guerttal shelf on Iran.”

According to Article 1(a) concerning areas whichvéndbeen delimited under bilateral
agreements, the limits of the Exclusive Fisherye&oaincide with the outer limits of the de-
limited continental shelf recognized in those agrests. If the limits of the superjacent waters
of the continental shelf have not been delimited,median line from the baselines of the Par-
ties is the limit of the Exclusive Fishing Zone &graph b).

Through Article 14 of the 1993 Marine Act, Iran entled its EEZ beyond the territorial sea
without mentioning any specific distance:

Beyond its territorial sea which is called the estle economic zone,
the Islamic Republic of Iran exercises its sovaraights and jurisdic-

tion with regard to:

(a) Exploration, exploitation, conservation and agament of all natural
resources, whether living or non-living, of the Ised and subsoil thereof
and its superjacent waters, and with regard torahenomic activities

for the production of energy from water, currentd avinds. These rights
are exclusive;

(b) Adoption and enforcement of appropriate lawd eegulations, espe-
cially for the following activities:

() The establishment and use of artificial islamagl other installations
and structures, lying of submarine cables and pieeland the estab-
lishment of relevant security and safety zones;

(i) Any kind of research;

(iif) The protection and preservation of the marmyironment;

(c) Such sovereign rights as granted by regionalternational treaties.

%4 Razavi, AhmadQp cit, p. 104.
%5 For the English Text of this Proclamation sBlee Law of the Sea; National Legislation on the FBEZ
Economic Zone and the Exclusive Fishery Zaited Nations Publications, New York , 19861p6.
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By Article 14, Iran became the 88th State to clamEEZ. While Article 14 largely com-
plies with Article 56 of UNCLOS, the USA does natcapt Iran's declaration, filed upon
signing the Convention, that the "notion of thelegiwve economic zone" was new and avail-
able only to States Party to the Convention. The h@s consistently ruled, since Galf of
Maine case (1984), that the exclusive economic zonstablished customary laitf

Article 19 of the 1993 Act regarding the deliniba of EEZ stipulates:

The limits of the exclusive economic zone [...}loé Islamic Republic of
Iran, unless otherwise determined in accordancé Wikateral agree-
ments, shall be a line every point of which is égiant from the nearest
point on the baselines of two States.

4.1.4: Continental Shelf

Following the Truman Proclamation and other coestrpractices, on 19 May 1949 Iran
submitted to its Parliament a Bill defining the tinental shelf of the Persian Gulf contiguous
to its coast. However, due to a dispute regardwegniationalisation of the Anglo-Iranian Oil
Company, Iran delayed the ratification of the Bititil 18 June 1958 In fact, the Iranian
Draft Legislation was the first attempt in the RamsGulf relating to the appropriation of the
sub-sea resources of the area.

Article 1 of this Act defines the term “Falate Gélat which is a translation of the term
“Continental Shelf” in English and “Plateau Contited” In French. The use of this term by
Iran raised a lot of questions regarding the eristeof a continental shelf in the Persian Gulf.
Some, due to the shallowness of the water in theideGulf and the lack of sudden drops in
its sea-bed, believed that there is no continesttalf in the Persian Gulf. However, after the
Judgment of théNorth SeaCases (1969), especially Paragraph 40 in whichGledeclares
that “More fundamental than the notion of proximaigpears to be the principle of the natural
prolongation or continuation of the land territorghd also by the provisions of UNCLOS
which define the continental shelf as the seabeb sasoil of the submarine areas of the

coastal State that extend beyond its territorial theough the natural prolongation of its land

%6 Gulf of Maine (Canada/United State€ase(1984) I.C.J. Rep. 246, 294, Para. 94.
%7 For the English Text of this Act seEhe Law of the Sea; National Legislation on the {@@mtal Shelf,
United Nations PublicationdNew York, 1989, Sales No. E.89.V.5, p. 134.
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territory°® there is no longer any doubt about the existefice antinental shelf in the Per-

sian Gulf.
Article 2 of the 1955 Act considers the submarireaa as well as natural resources of the
continental shelf as belonging to Iran and provides

The (submarine) areas as well as the natural ressaf the sea-bed and
the subsoil thereof, up to the limit of the contited shelf adjacent to the
Iranian coast and to the coast of Iranian islandse Persian Gulf and

the Sea of Oman have belonged and shall continbeltmg to Iran and

shall remain under its sovereignty.

Iran, when signing the 1958 Geneva Convention enbntinental Shelf, made a reserva-
tion regarding the laying of submarine cables an ¢bntinental shelf but never ratified the
Convention.

At the Third Conference, the Iranian Delegate sujgpbthe limits of the continental shelf
codified by the 1958 Convention on the ContineBta¢lf and remarked: “However, it consid-
ered the limits of the continental shelf establgsime the 1958 Convention to be an absolute
minimum.” 3%

On the question of the continental shelf delimmatamong Persian Gulf States, he relied
upon the 1958 Convention and the difficulties conirgy the special geographical and geo-
logical situation in the Persian Gulf and addedis‘ldountry had already agreed on the
delimitation of its continental shelf with sevecalastal States of the Persian Gulf and it hoped
to conclude similar agreements with the other cd&tates.””®

Regarding the proposals concerning the sharing@wdénues derived from the exploitation
of the resources of the continental shelf whichenmut forward by the land-locked States, the
Iranian Delegate strongly reacted and expressedidinethat: “However, his delegation main-
tained its view that the coastal State held exetuaind inalienable rights over its continental
shelf and that they could not be fundamentally riedi”>"*

During discussions over the Introduction of the fDRroposals, further emphasis was laid
by the Iranian Delegate on the sovereign rightthefcoastal State over its continental shelf

and stated: “It stipulated that the sovereign ggtftthe coastal States over its continental shelf

%8 UNCLOS, Article 76, Para. 1.

%9 UNCLOS 11| Official Records, Vol. I, p. 72, Para. 59.
Ypid.

$"LUNCLOS 11| Official Records, Vol. Il, p. 243, Para. 21.
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were exclusive and that revenues derived from dpéoéation of the natural resources of the
continental shelf should not be subject to any mexeesharing>2

Finally, Iran supported the present Draft of then@ntion and accepted the rules regard-
ing to the continental shelf as a single packagd,ia its Declaration upon signing UNCLOS,
in spite some reservations with respect to othéclss, it did not make any reservation con-
cerning the continental shéff

Under Article 15 of its Act on the Marine Areastbg Islamic Republic of Iran in the Per-
sian Gulf and the Oman Sea (1993), Iran extendedaihtinental shelf beyond the territorial
sea as follows:

The provisions of article 14 shall apply mutatistamdis to the sover-
eign rights and jurisdiction of the Islamic Repagblof Iran in its
continental shelf, which comprises the seabed abdal of the marine
areas that extend beyond the territorial sea througthe natural prolon-
gation of the land territory.

Article 15 purports to apply the same rules inEH&Z to the continental shelf. Since Iran is
shelf- and EEZ-locked, because boundaries requuidid neighbouring States prevent Iran
from claiming a maximum breadth of EEZ or contirzdishelf.

Article 19 regarding the delimitation of the comtirial shelf stipulates that:

The limits of [...] the continental shelf of the Isle&c Republic of Iran,
unless otherwise determined in accordance withtdsdh agreements,
shall be a line every point of which is equidistémoin the nearest point
on the baselines of two States.
The language in Article 19, "unless otherwise agreetween the two parties,” takes into
account the fact that Iran has to negotiate contaieshelf boundaries with neighbouring
States. This Article is unobjectionable in pradtiesult, and as it refers to bilateral agree-

ments, it is consistent with Articles 74 and 83JNCLOS.

4.2: Iran's Delimitation Agreements
Iran, which faces all Arab States in the Persialf (&gion, felt the necessity to delimit its

continental shelf boundary in the 1960s as the $itep in the exploration of the hydrocarbon

32 |bid, p. 296, Para. 1.
373 Razavi, AhmadQp cit, pp. 90-91.
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resources in the seabed and the subsoil of theaRe®ulf. This section will outline Iran’s

continental shelf delimitation chronologically.

4.2.1: Iran-Saudi Arabia Agreement (1968)

The Agreement concerning the sovereignty over stends of Farsi and Al'Arabiyah and
the delimitation of the boundary line separatingrearine areas between Iran and Saudi Ara-
bia (20 October 1968} is the longest continental shelf delimitationtie Persian Gulf region
and covers an area of about 120 miles in lengthbataeen 95-135 nautical miles in width
with the maximum depth of about 75 meters. Ratiiices were exchanged on 29 January
1969, at which time the Agreement came into foAtehe time, neither country was a party to
the 1958 Geneva Convention on the Continental Shiis Agreement includes a Preamble
and five Articles with a map in annex.

Like the Persian Gulf as a whole, the area is leamtinental shelf in the legal sense and
appertains to the coastal States. Delimitatiorhisf area was complicated by the presence of a
number of islands, of which three were especiagpiicant during the negotiations. The first
of these, Kharg, is a relatively large Iraniannslaabout 16 miles from the Iranian mainland.
The other two, Farsi and Al'Arabiyah, are small armmally uninhabited islets, about 13
miles apart, lying well toward the middle of ther§tan Gulf. Sovereignty over these islets had
been in dispute between the two States for a nuofgrars prior to the negotiations.

In the Preamble of the Agreement, reference is nade just and accurate manner”, based
on “the principle of the law and particular circuargces™’® In fact, the use of the concept of
the “special circumstances” was a justification tfog departure from the median line concept
which could not be exactly followed in the Persizumlf.

From the beginning of negotiations, it was undexdton both sides that the general basis
for the discussions should be the concept of a aneliie. The delimited area was divided in

to three geographical segments:

37 For the English Text of this Agreement s€ke Law of the Sea: Maritime Boundary Agreemer@421
1969) United Nations Publications, New York, 1991, Sdi®. E.91.V.11, pp. 74-81.

37> Young, Richard, Equitable Solutions for Offsh@mundaries: The 1968 Saudi Arabia-Iran Agreement,
the American Journal of International Lawol. 64, No. 1, (Jan., 1970), p. 152.

37 The Agreement concerning the sovereignty oveislaeds of Farsi and Al'Arabiyah and the deliniitat
of the boundary line separating submarine areasdsgt Iran and Saudi Arabia (20 October 1968), pbéam
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The first part, running from the southern termifagpoint intersecting the Saudi Arabia-
Bahrain boundary Agreement) up to the vicinity diAdabiyah Island (which contains line
connecting Points 1, 2 and 3) caused no greatdiffi. The delimitation line in this sector is
essentially an equidistance line between the nmaihtaasts of the two States.

The second segment was surrounding the islandarsf Bnd Al'Arabiya, the sovereignty
of which was in dispute for several years. Thelmds are located in the middle of the Persia
Gulf between the two States’ opposing mainland tioas and had the potential to signifi-
cantly influence the course of an equidistancedbdsaundary line. Under Article 1, the
Parties recognized Iran’s sovereignty over Farsi 8audi Arabia’s over Al'Arabiya. Fur-
thermore, it was recognized that each island wétezhto a belt of territorial sea. Since both
States claim a 12-mile limit, this meant that eaelt would not only overlap the other but
would also extend across the median line betweerivib mainlands, in the direction of the
other State. In the meantime, the two Parties dgtieat a local median line was drawn be-
tween the two islands which are about 13 miles tafram each other, separating their
respective territorial seas. The result was anesgeat that the boundary line approaching
from the south should turn, at the point wherertten median line intersected the territorial
sea limit of Al'Arabiya, and follow that limit orhe side facing Iran until it intersected the ter-
ritorial sea limit of Farsi; thence it should foNdhe local median line between the two islands
to the point where the overlap ended; and thehatikl follow the limit of Farsi territorial sea
on the side facing Saudi Arabia until that limitarsected the main median line. The resulting
S-shaped segment was thus a line which not onlgetivthe seabed between the two States
but also at various stages marked off territorga om high sea and two territorial seas from
each othe?f!” This part of the Agreement is significant in mam& boundary delimitation
largely because of its innovation treatment ofnd&located in the area to be delimited be-
tween the opposite mainland coasts.

The third segment (northern part) of the boundaag whe most difficult to delimit. The
Iranian island of Kharg and the Marjan-fereydoohfield are located in this part and their
existence complicated the application of the medreconcept. Iran proposed a median line
using Kharg as a part of the Iranian baselinese(dill effect to the Kharg Island), while

Saudi Arabia followed the median line between the bpposite mainlands (no effect to the

377 Young, RichardQp cit, pp. 153-154.
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Kharg Island). The differences between the twosliageraged about six miles, a substantial
amount of potentially rich sea bed area. To avaoid@satisfactory situation, the parties agreed
to give half effect to Kharg by dividing in halfeldispute zone located between the median
line drawn by Iran, giving full effect to Kharg atite proposed line by Saudi Arabia giving no
effect to the Kharg. But this settlement never falfgnsinged or ratified, because of the subse-
quent discovery by the Iranian concessionaire gfortant deposits which lay mostly on the
Arabian side of the proposed line. When a final éggnent was eventually reached, it was
based on an adjustment of the boundary line imtvehern segment to divide the known oil
deposits equitably. In other words, the Partiesvdaenew line which divided the oil field
equally based on “the concept of an equitable dimisf the oil in the place”. To draw such a
line, Kharg Island was given half-effect. This datation line represents an excellent example
of the extent to which the “equitable principle’utd be carried and reflects the multiplicity of
factors involved.

Article 4 provides that “within two months of thetey into force of this Agreement, there
shall be established a joint technical commissiioiowr members [...] which shall be charged
with defining the boundary herein agreed upon,amms of a series of geographical co-
ordinates|...]” The line fixed by the joint commisgighall, if approved by the two Govern-
ments “constitute the final and binding definitiohthe boundary, unless either Government
makes objection thereto within one month aftesitsmission.*®

In this Agreement, the islands were treated diffdye For example, the island of Nakhilu
on the Iranian side and the island of Abu Ali oe Baudi Arabian side were given partial ef-
fect, while Kharg Island was given half-effect fdrawing the dividing line and some small
islands on the both sides were totally ignoredthHe meantime the islands of Farsi and
Al'Arabiya were given a 12-mile limit territoriales deviating the median lif€(See figure
20).

378 Albaharna, Husain MThe Legal States of the Gulf Stateknchester University Press, 1968, p. 311. (It
should be noted that the correct historical degignaor the sea area lying between Iran and thabfan
Peninsula is the "Persian Gulf").

379 Razavi, AhmadQp cit, p. 135.

124



Figure 20 .Iran-Saudi Arabia Agreement
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In this Agreement no reference is made to the qan@®ntinental shelf’, because Saudi
Arabia traditionally avoided the use of such a t&fhby referring to the general term of “the
submarine areas” between the two countries.

Under international law, the Iran-Saudi Arabia Agrent isres inter alios actameaning
that is legally binding only between those two &tdbut not opposable to others. Nonetheless,
the ICJ and Arbitral Tribunal did not hesitate &fer to this Agreement as precedent for ac-
cording islands a patrtial or “half-effect” in oth&tuations.

In Anglo-Frenchcase (1977), for example, the Tribunal granted dvdlf-effect to the
Scilly Island in constructing a median line betwéle® two countries in the Atlantic portion of
the boundary. The Tribunal justified this treatmienthe following way:

A number of examples are to be found in State maaf delimita-

tions in which only partial effect has been givenoffshore islands
situated outside the territorial sea of the mamdlf..] in one instance,
at least, the method employed was to give halteads of full, effect to
the offshore island in delimiting the equidistatioe ®**

30 For the details regarding Saudi Arabia’s avoigasicuse the term continental shelf, see chaptse&@jon
2.

%1 The Anglo- French Continental Shelf casimited Nations, Reports of International Arbitabards, Vol.
18, p. 117, Para . 251.
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Almost certainly the example referred to by the i&eb Tribunal was the Iran-Saudi Arabia
Agreement. Undoubtedly, the ICJ also had this Age® in mind when it decided the
Libya/Tunisiacase (1982). In that case, the Kerkennah islaaglad off the Tunisian coast
were also given a half-effect in the delimitatiom,words that echoed those of tAaglo-
Frenchcase (1977), the Court stated: “The Court woutihlte .. that a number of examples
are to be found in State practice of delimitationg/hich only partial effect has been given to

islands situated close to the coa&t”

4.2.2. Iran-Qatar Agreement (1969)

The Governments of Iran and Qatar signed an Ageeeion 20 September 1969, dividing
their respective continental shelves in the Per§iali.*®® Instruments of ratification were ex-
changed and the Agreement came into force on 1019@9.

Neither country is a Party to the 1958 Geneva Cotime on the Continental Shelf. How-
ever, the two countries have adopted the prinogblémited national jurisdiction over the
offshore domain of submerged land in general proatéons which give no precise definition
to the shelf.

This Agreement has a Preamble and five Articledikgrihe Iran-Saudi Arabia Agreement,
the term “continental shelf” is used.

The delimited portion of the Iran-Qatar continerslaélf has a length of 131 nautical miles,
with an average distance between 5 demarcatedspafi32.75 nautical miles.

In the Preamble, two Parties expressed their déesidelimit their borders “in accordance
with international law and the law of sovereignyai just, equitable and exact manméf”

Parties under Article 1 agreed to delimit the bealthe by fixed 6 turning points which are
connected by “geodesic lines” based on geograpb@ardinates. The westernmost point of
the boundary, point 1, was left undefined pendingctusion of the delimitation agreement
between Bahrain and Qatar. The other points appdae approximately equidistant from the

mainland coasts of each Party, including point Bictv form a tri-point between Iran, Qatar

32 1CJ Report 1982 ibya and Tunisizase, p. 89, Para. 251.

33 For the English Text of this Agreement s€ke Law of the Sea: Maritime Boundary Agreemer@3@1
1984) United Nations Publications, New York, 1987, Sd\o. E.87.V.12, pp. 251-253.

384 Agreement concerning the boundary line dividingdbetinental shelf between Iran and Qataé Sep-
tember 1969, Preamble.
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and Abu Dhabi. Despite the application of the erptigahce principle, there is no reference to
this.

Article 2 of the Agreement is concerning the pregeaf any single geological petroleum
structure or petroleum field, or any single geatagjistructure or field of any other mineral
deposit, extends across the Boundary line. Theexgeat provides that in absence of agree-
ment, neither Party will place the producing sectid any well closer than 125 meters to the
boundary. In the event that development of theesiburces takes place, the Parties undertake
to endeavour to reach agreement on how operatambe co-ordinatetf®

The boundary was illustrated on British Admiralthatts No. 2837, copies of which were
signed by representatives of both States and adrtexte Agreement.

The Iran-Qatar continental shelf boundary is basedhe equidistance principle with the
exception that the presence of all islands in thesiBn Gulf was disregarded. The turning
points on the continental shelf boundary are aligigtant from the mainland of the two coun-

tries3®° (See figure 21).

Figure 21. Iran-Qatar Agreement
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%% bid, Article 2.
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Ignoring some Iranian islands such as Kish, Lavagh ldendorabi in drawing the median
line between the two mainlands (despite their spmpulation and economic importance)
proved that the Parties tried to take into acc@unumber of political and economic factors

rather than the legal and geographical elemerasder to reach an equitable solution.

4.2.3. Iran-Bahrain Agreement (1971)

Iran extended its maritime boundaries in the Per8alf in 1971 with the signature of the
Agreement concerning the Delimitation of the Coatital Shelf between Iran and Bahrain (17
June 1977%' Ratifications were exchanged and the Agreementetiato force on 14 May
1972. Neither Bahrain nor Iran is a party to th&8 &eneva Convention on the Continental
Shelf.

The Agreement provides for a 28.28 nautical mdargary in the central Persian Gulf, de-
fined by four points. It seems to be based on espaidce principle, with the westernmost
point forming a tri-point between Iran, Saudi Aralg@ind Bahrain and the easternmost point
left undefined pending resolution of the Qatar/Bamboundary dispute. In other respects, the
language of the Iran-Bahrain Agreement is virtuadigntical to that of the Iran-Qatar Agree-
ment.

The Agreement includes a Preamble and five ArtiClée Parties in Preamble referred to
the concepts of “just, equitable and precise marfoedelimitation of their continental shelf.
But no reference was made to “the equidistancéh®rmedian line” which are normally used
in the Agreement.

Point 1 of the delimitation line starts with terrainpoint of the Iran-Qatar Agreement,
which is indefinite due to the boundary disputeamssin Bahrain and Qatar. Points 2 and 3 are
equidistant from the island of Bahrain on the Bahsade and from the islands of Nakhilu and
Jabrin on the Iranian side.

It has been observed, however, that accordingadAtreement Muharag, the second big-

gest Bahrain island, which is connected to the raadthby a causeway, has been ignored in

%7 For the English Text of this Agreement séke Law of the Sea: Maritime Boundary Agreemer83@1
1984) United Nations Publications, New York, 1987, Sd\®. E.87.V.12, pp. 248-250.
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drawing the median line; at the same time full @ffeas been given to the Iranian island of
Nakhilu and Jabrin, that is, they were consideetaing within the Iranian baselif®.
Point 4 of the boundary line coincides with thentgrus point of the Iran-Saudi Arabia

Agreement. (See figure 22).

Figure 22. Iran-Bahrain Agreement

Shelf y < Shelf y
BAHRAIN-IRAN /BAHRAIN—SAUDI ARABIA
Boundary Report 7-2 Boundary Report 7-3

Continental shelf boundary -
————— Limit of joint oil revenue arrangement

° 20 a0 NAKHILU 1
(IRAN)

Nautical mites
@American_Society of International Law. 1991

Persian Gulf¥f

Administered by Saudi Arabia Fasht Abu-Sa‘fah
oil revenue shared with Bahrain (oil’ wells)
Dten Boundary
275 2 /undelermlned
AN B

el o 'S

70 JAZT. AL MUHARRAQ

(HAHRAIND

Source:Charney, Jonathan | and Alexander, LewisiMernational Maritime Boundarie&/ol. Il, p. 1494.

With respect to transbounday deposits, the Agreémewides that if a petroleum structure
extends across the boundary and could be explbitadirectional drilling from the other side
of the boundary, then (1) there shall be no subserfvell completion within 125 meters of the
boundary without the mutual consent of the Partest (2) the parties shall attempt to agree
on coordination or utilization of operations wigsspect to such structut&.

The Agreement states that the boundary line has itlestrated on the British Admiralty
Chart No. 2847 (scale 1:750,000) which is anneredti¢ Agreement.

38 El-Hakim, Ali, Op cit, p. 103.
%89 Charney, Jonathan | and Alexander, Lewididernational Maritime Boundaried/ol. I, p. 1453.
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The primarily consideration in establishing the hdary appears to have been to fill the
short gap between Iran’s existing boundaries wigte@and Saudi Arabia.

The parties used equidistance to the extent pessibdelimit the boundary in question.
The location of the end points was constrainedrbg’s existing boundaries with Qatar and
Saudi Arabia. Those boundaries are also based fiya the equidistance principle, reflect-

ing the oppositeness of the coasts invoR7&d

4.2.4. Iran- Oman Agreement (1974)

Continental shelf delimitation in cases of Statged on opposite sides of straits is com-
paratively uncomplicated. In those cases, wherareow water space separates the two States,
two existing rules of international law can be agqlil the ‘thalweg’ or the median lirfé"
While the ‘thalweg’ is most common and best appliedhavigable waters and especially in
rivers and channels, the median line is the bdstiso in the case of continental shelf delimi-
tation. The median line, therefore, should be &gplinder customary international law for the
delimitation of the respective continental shelfraih and Oman, since these two States lie on
the opposite sides of the narrow Strait of Hormuz.

The two States had already acknowledged their adberto the median line principle in
their previous continental shelf Agreements. Sinath Iran and Oman claim a 12-mail terri-
torial sea measured from their baselines, the egpdin of the median line was accepted as
most equitable. The precise direction of the medira® however, was subject to the differ-
ence of opinion between Iran and Oman due to tesepice of several islands on both sités.

The two States entered into direct negotiationsceonng their offshore boundaries in
1971 and signed an Agreement on 25 July 1974 coimgethe delimitation of their continen-
tal shelf boundary?® The Agreement was ratified by both States anditiseuments of

ratification were exchanged at Muscat on 28 May5197

39 |bid, p. 1484.

391 Anninos, Peter. C. LOp cit, pp. 94-95.

392 Amin, S. H,International and Legal Problems of the Gulf Ssatdiddle East and North African Studies
Press Limited, London, 1981, p. 112. (It shoulchbted that the correct historical designation fer $ea area
lying between Iran and the Arabian Peninsula is'Bersian Gulf").

%93 For the English Test of the Agreement Seee Law of the Sea: Maritime Boundary Agreemerag@i
1984) United Nations Publications, New York, 1987, Sd\®o. E.87.V.12, pp. 245-247.
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The boundary extends for a distance of 124.85 cautiiles and has 22 terminal or turning
points. The distance between points ranges frof da@itical miles (between points 7 and 8)
to 16.30 nautical miles (between points 3 and #g $helf boundary extends from the eastern
section of the Persian Gulf through the Strait ofHuz to the Gulf of Oman. The 2 terminal
points remain to be established pending the deliioi of boundaries between Oman and
UAE in the Persian Gulf and Oman Sea.

The existence of several islands, present on hdts f the Strait of Hormuz, was the
source of disagreement between Parties concerhimglétermination of the base-line em-
ployed in lying down the median line.

The Agreement contains a Preamble and five Artidiethe Preamble, Parties express their
wish for “[...] establishing in a just, equitabladaprecise manner the boundary line between
the respective areas of the continental shelf exech they have sovereign rights in accor-
dance with international law”.

The geodesic line, between the points specifiedriitle 1, defined the line dividing the
continental shelf lying between two Countries.

Although it has been stated in the Agreement, batih the Iranian side the islands of
Qeshm and Hengam have been regarded as connedtedItanian mainland and the Iranian
island of Larak was given a 12 mile territorial sehich deviates the median line toward
Oman between points 9 and 10 to coincide with ¢netorial sea of Larak. On the Omani side
a straight baseline connects the close inshore Oislands of Al-Ghanam,Quin Gap Musan-
dam, Al-Fayyarin and Lima as a part of the mainléorddrawing the median lin&*

From the 22 turning points, 7 points are equidisgafitom both mainlands (points 3, 4, 9,
10, 14, 15 and 16). Three of these points are lBt\e70 to 3.78 nautical miles closer to the
Iranian side, and point 21 is 4.4 nautical milessel to the Omani side while points 9 and 10
coincide with the territorial sea belt of Larak ltgh deviating the median line towards
Oman’%® (See figure 23).

Article 2 of the Agreement adopted provisions regay mineral structures which extend
across the boundary line. It forbade any drillingan area extending 125 meters from each

side, in circumstances where any single mineralastd on one side of the boundary line

394 El-Hakim, Ali.A, Op cit, p. 105.
3% Razav, Ahmad iQp cit, p. 160.
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could be exploited wholly or in part by directiorthllling from the other side. It further called
for an agreement between the two States to be edahto the manner in which the operation
on the both sides of the boundary could be co-atdohor utilize.

According to Article 4, the Agreement involves tbentinental shelf only, and expressly
excludes the superjacent waters or air space.

The boundary was illustrated on British Admiralthatts No. 2888 of 1962, edition with
small corrections through 1974, which was signetdiy Parties’ representatives.

In the Agreement concerning Delimitation of the @oental Shelf between Iran and
Oman, the Parties used the principle of equidigtascthe basis for delimitation but took into
consideration other factors such as the presentanids and the boundary makes minor de-

viations from the strict equidistance line in vaisgplaces.

Figure 23. Iran-Oman Agreement
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4.2.5. Iran- United Arab Emirates (Dubai) Agreement(1974)

Iran and UAE (Dubai) signed an Agreement on 31 Atud®974, regarding the delimitation
of their continental shelf boundaiy} The Agreement was ratified by Iran on 15 March3,97
but it has yet to be ratified by the UAE. It shotildt be clear that the agreed boundary line
delimits only some parts of the continental shelfween these two States, namely the area
between Iran and the offshore lateral limits orrmtaries of the Emirate of Dubai.

The Agreement contains of 1 Preamble and 5 Artitlé® other Iranian Maritime Delimi-
tations Agreements, in the Preamble, Parties egptiesir desire to establish “in a just,
equitable and precise manner the boundary line d@iwhe respective areas of continental
shelf over which they have sovereign rights in adance with international law”.

The boundary extends for a distance of 39.25 rautides and it has 5 turning or terminal
points. The Agreement does not state whether tineiple of equidistance was utilised in de-
termining the boundary line. It would appear, hoarevhat the median line between the two
mainland coasts of Iran and Dubai has basically lbedowed within the exception that is vi-
cinity of the Iranian island of Sirri which mediéine has been displaced so as to coincide with
the southern 12 mile limit of the territorial sefSirri (line between points 3 and 4). This
treatment of the island of Sirri was similar to thethods applied to the islands of Farsi and
Al'Arabiya in 1968 Iran-Saudi Arabia Agreement. €Sfegure 24).

Article 4 notes that nothing in this Agreement shékct the status of the superajacesit]
waters or airspace above any party of the contaehielf.

The Agreement stipulates that the boundary lindlustrated on the British Admiralty
Chart No. 2837.

In Agreement between Iran and UAE, islands, roosfs and low tide elevations did not
affect the boundary line, except the sector thaindary follows the 12 mile arc about Sirri

Island®%’

3% For the English Text of this Agreement See: Jaamath Charney and Lewis M. Alexandétternational
Maritime BoundariesVol. Il, pp. 1538-1539.
%97 |bid, p. 1535.
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Figure 24. Iran-UAE (Dubai) Agreement
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4.3. Iran’s Undetermined Marine Boarders in the Pesian Gulf

Although, Iran has delimited most of its maritimeabders in the Persian Gulf, there are
still some segments of its continental shelf whielain to be delimited. These segments in-
clude the continental shelf boundary with Iraqg, Kaitlvand UAE. In the following pages, these
undetermined boarders will be examined.

4.3.1. Iran-Iraq

At the northern part of the Persian Gulf there siangular area between Iran, Irag and
Kuwait still waiting for delimitation. Iraq’s situen in this area is similar to Germany’s status
in the North Sed® Iraq, with its limited access to the sea is markembng the geographically
disadvantaged Statd¥. Iraq with its limited and sharply curved coastliseadjacent to both

Kuwait and Iran; while the coast of Iran and Kuwaié opposite each other. In such situation,

3% Momtaz, Djamshidl.aw of the SeaCentre for International Studies Publication, fBeh 1976, p. 32. (in
Persian)

%970 read the rules regarding disadvantaged Stated BNCLOS, Article 70.
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the application of the equidistance principle woualat acquire for Iraq its real share of the
continental shelf of the Persian Gulf.

The Iran-Iraq boundary, some 45.5 nautical milesyening equidistancéy® will have to
be extended from the termination of the land boundathe mouth of the Shatt Al-Arab south
eastward to the tri-point with Kuwait.

The main obstacle between Iran and Irag regardiegdelimitation of their continental
shelf was the differences over the entrance oft$aArab River to the Persian Gulf, which
covers a substantial area of the continental $fetlteen the two Parties.

The background of the Iran-Irag disagreement, ékrerdelimitation of their continental
shelf boundary dates back to the 1950s when theoiNatiranian Oil Company (hereinafter
NIOC) signed an Agreement with Agip-Mineraria on Rdgust 1957°" Article 3 of this
Agreement defines the concession in “a zone ofctminental shelf located in the northern
part of the Persian Gulf measuring approximatel®6$§q. Kilometres”. Whereas this area was
not delimited between Iran, Iraq, Kuwait and Salidibia, these States contested this Agree-
ment. Iraq, in reaction to this Agreement, in Nobem 1957, issued its first Official
Proclamation concerning Iraqg’s right over the naltwesources of its seabed “contiguous to
the Iraqi territorial sea*®? In a further Proclamation dated 10 April 1958glrevhile reaffirm-
ing its previous Proclamation without any referet@wéan stated:

The Government of Iraq declares also its non-reitiognof any procla-
mation, declaration, legislation or planning penitag to territorial waters
or the contiguous waters issued by the neighbowmgtry in contra-
diction with the contents of this Proclamatitfi.

In this Proclamation, Iraq referred to the prineipF equidistance which in case of applica-
tion due to the concavity of its coasts in compmarisvith that of its neighbours, Iran and
Kuwait, could damage its intere$ts.

On 1 April 1963 NIOC issued another Pronouncement @declared that two areas of the
continental shelf — adjacent to the Iranian maidlarare open for biddif’. This action met

with Iraq protest. Iraq, in a protest dated may963, stated that:

%0 colson, David A and Smith, Robert \Mternational maritime boundaries, Vol, ¥. 3475.

401 For English text of this Agreement s@ére Petroleum Timesupplement to Vol. LXI, No. 1572, 8 No-
vember 1957, pp. 1-8.

402 Eor more information about this Proclamation $eesection 2 of the third chapter of the presepepa
403 Razavi, AhmadQp cit, p. 197.

% Ipid.
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Since most of the areas declared open (for bidcang)exclusively Iraqi

territorial waters, it will not recognize, nor pdtmany concession

granted to any party whatsoever for oil exploratiothese areas |[...] all
the Parties concerned must ascertain the ownedslifese areas before
seeking to grant or acquire any oil explorationazssion in theri®

Despite its protest to the Iranian Pronouncemeat; Was not invited to several meetings
held by Iran, Saudi Arabia and Kuwait in Copenhagemdon, and Kuwait regarding the de-
limitation of the Persian Gulf continental sh&f.

These events made it clear that the two countaestdr undertake negotiations to reach an
agreement regarding their continental shelf. Tipeesgentatives of Iraq joined the Iran, Saudi
Arabia and Kuwait meeting held in Geneva in Octob63 during which all four States
agreed to settle their offshore boundary disptffé8etween 1963 and 1967, two countries
reached agreements concerning the joint exploraifotme oil in the disputed area and the
demarcation of the continental shelf by a joint auittee. But no progress has been made in
this ared’”®

Following the Iran-Kuwait joint communiqué on 13ndary 1968, the Iraqgi Ministry of
Foreign Affairs issued a Statement concerning thee&ignty over Iraq in the area, and the
interjacence of its territorial waters and contiarshelf with those of the neighbouring
States, under which it maintained its full soveméygover Iraq’s territorial waters, and air
space above it, continental shelf and the suberebf. Iraq also affirmed that all works and
installations already undertaken, or which mightibdertaken in the said area were subject to
Iragi sovereignty. The communiqué emphasized Iradisadherence to the rules and princi-
ples of international la#*°

On 13 June 1957 the Iran - Iraq Treaty on Inteomati Borders and Good Neighbourly Re-

lations and three Protocols were signed in Bagitfaivo Parties under this Treaty settled

405 For the English text of this Announcement ddildle East Economy Surveyo. 27, 10 May 1963.

408 Albaharna, Hossain.MDp cit, pp. 292-295.

407 Amin, S.H. the Iran-Iraq Conflict: legal implicatis,International and Comparative Law Quarterljanu-
ary 1982, Vol. 31, p. 182.

408 Jafari Veldani, Asghar, Continental Shelf Delirtita in the Northern Part of the Persian GElyeign
Policy Quarterly Winter 1999, No. 4, pp. 861-862. (in Persian)

409 Amin, S.H,Op cit, p. 182.

“OUN Legislation Series; National Legislation and dties Relating to the Law of t he S&a76
(ST/LEG/SER/B/18), p. 26.

“11 For the English Translation of this Agreement $&@mazani, Rouhollaffhe Persian Gulf and the Strait
of Hormoz Sijthof and Noordhoof Publications, Netherlant®79, pp. 142-152.
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their long standing dispute regarding the borderlmthe Shat-Al Arab River based tral-
wed*line. In fact, settlement of the dispute over ShiaArab is a key factor for delimitation
of the continental shelf between the two Statesabee of the undelimited area covered by
river in its entrance to the Persian Gulf. Howether Irag’s imposed war against Iran demol-
ished all desires.

As it mentioned above, there are some similartiigtsveen the geographical configuration
of the coastlines of Iraq in the Persian Gulf arefr@&any in North Sea. This comparison is
apparently made on the grounds of the length anlihewf the Iraqi coastline. Like Ger-
many, Iraq’s continental shelf is narrow. Furtherejydrag has a sharply curved irregular
coastline. But in contrast with Germany, the lergjtiraq’s coastline is too short.

Iran and Iraq are in agreement regarding the agpdic of the equidistance principle for
continental shelf delimitation in their declaraoand practices. Iran, in its other maritime
delimitation agreements with neighbouring countaggays applied the equidistance line (in
some cases modified by taking into account someiapeircumstance$)®, and Iraq in its
Declaration 9 April 1958 considered that the ecgtatce principle would govern the delimi-
tation of its continental shelf in the absence ofagreement or of special circumstances
justifying another boundaf{}* But the ICJ, in its judgment concerning tNerth Seacase
(1969), which was more or less similar to the auirsetuation in the northern part of the Per-
sian Gulf, undermined the legal character of theidistance princip/&® and proposed the
natural prolongation of the land territdty, because the application of the equidistance line
would not lead to an equitable result in such @asibn and the State with a concave coastline
will acquire only a small part of the continenthEH. In this connection, the main question is
that the concept of natural prolongation could ¢prém equitable solution to the problem of
the continental shelf delimitation between Iran dad)? The answer is negative. Where the
continental shelf of a country is stretched bey@00-nautical miles (extended continental
shelf) without overlapping the continental shelfaobther country, the concept of natural pro-

longation is considerable, but in cases where dméireental shelf of a State encroaches on the

“12 Thalweg line means the median line of the mairigahle channel at the lowest level of navigability.
413 Agreements with Saudi Arabia, Qatar, Bahrain anth®.

“14 For more information about this Declaration seegéction 2 of the third chapter of the presenepap
“15North Sea CaseParas. 55 and 85.

“®|pid, Paras. 43, 57 and 58.
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continental shelf of another State (like Iran aratjlcontinental shelf) the concept of natural
prolongation would not be considered as a detengifictor to the problem of continental

417
n

shelf delimitation:”" Furthermore, inTunisia/Libyacase (1982), both Parties relied on the

concept of natural prolongation, but in differeritedtions**® The ICJ rejected arguments
based on natural prolongation, because the wheke r@tevant to the delimitation constituted
a single continental shelf (like continental shetween Iran and Irad}? In other words, by
virtue of the principle of natural prolongationethk is no undivided submarine area between
Iran and Iraqg to be shared. To draw a continettalf &oundary line does not mean to award
an equitable share to adjacent States, but mesaljentifying line between areas which al-
ready appertain to either Iran and Irag. The estadd principle of natural prolongation
requires that the continental shelf of any Statstmot encroach upon what is the natural pro-
longation of the territory of another St4f8.

Likewise natural prolongation, Iraq may argue fdamer share of the Persian Gulf’s con-
tinental shelf based on security and military gasinin theAnglo-FrenchCase (1977}he
same argument was put forward by the Parties. Thmudal, without completely rejecting
these factors, indicated that:

Security and defence interests can't be regardetthdyCourt as exercis-
ing a decisive influence on the delimitation of hdary in the present
case. They may support and strengthen, but theypatinegate any con-
clusions that are already indicated by the geogcaplpolitical and legal

circumstances of the regidft.

Furthermore, the Court stated that in the cas€hannel Islandssecurity interest should
not have a decisive influence on continental stieliinitation**? In the case of Iraq, the situa-
tion is different because there is no major islafidhe coast of Iraq which could increase its
share of the continental shelf. It seems that ftieenlegal point of view, emphasis on the secu-
rity factors can not strengthen Irag’s positiontlie negotiation concerning the continental

shelf with Iran (especially after its wars agaimah and Kuwait).

“I"1n North Sea case, the ICJ put forward the conoéfite natural prolongation but, in practice thismcept
did not play a major role in the delimitation betmethe States concerned. In this regard see tlagyagqh
101 of the judgment.

“®Tunisia/Libya caseParas. 51-61

“bid, Para. 48.

420 Amin, S.H,Op cit, pp. 184-185.

2 Anglo-French casePara. 188.

“2|bid, Paras, 197-198.
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The short length of the Iraqi coastline which i®atbl0 nautical miles prohibits this State
to follow the principle of proportionality and cagfiration of the coastline, because it might
lead to equitable principle but would not satisfyg's desires.

Additionally, Irag argues that the record of, ahd bpinions expressed at, the ILC, State
practice, the intention of the Parties to both 1€sheva Convention on Continental Shelf
and UNCLOS and international adjudications, prowstt®eng evidence to the effect that the
delimitation of the continental shelf between Irdniag and Kuwait has to be settled in the
light of “equitable principle”. Thus, Irag claimisdt in the delimitation of the continental shelf
between Iran, Iraq and Kuwait, the area of the t@esiconcerned, their population and popu-
lation density must be taken into accotfit.

It sounds that the ultimate rule which could beligglin the delimitation of the continental
shelf between Iran and Iraq is the equidistancei@melche which, of course, is further open to
modification based on some relevant circumstangels as natural prolongation, the length of
the coasts and general configuration of the comstithenever its application my produce in-
equitable results as stipulated in Article 83(1JUNCLOS.

It must be added that any future continental stheliinitation between Iran and Iraq should
take into account oil and gas deposits across #renmborders and Parties should determine

the exact location of these field across the délngiarea before any demarcation.

4.3.2. Iran-Kuwait

As it was outlined in the previous subsection, ¢hisr a triangular marine area between
Iran, Kuwait and Iraqg in the northwest part of ®ersian Gulf. Kuwaiti mainland and its is-
lands are situated opposite to the Iranian coas$tisnarea.

The problems regarding the continental shelf detittdn between Iran and Kuwait arose
for the first time in 1957-1958, when the concessaeas for a set of offshore agreements
granted by Iran and Kuwait overlapp&d.The problem resurfaced in 1961 when Kuwait

granted an offshore concession to the Kuwaiti SGelnpany. Iran protested the concession

423 Amin, S.H,Political and Strategic Issues in the GuRoyston Limited Publication, Scotland, 1984, p3.1
(It should be noted that the correct historicaligiggtion for the sea area lying between Iran amedAtabian
Peninsula is the "Persian Gulf").

424 These concessions were the Iranian Pan-Americe@ddipany concession of 1958 and the Arabian Oil
Company concession of 1957 in respect of the Kungaitidi Arabia Neutral Zone.
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and asserted that the Kuwaiti Shell concession laadavery greatly overlapped with conces-
sions granted by Iran in 1957 and 1988A further aggravation of the Iran-Kuwait offshore
boundary dispute occurred in 1963 when NIOC annedrwo areas of the continental shelf
of the Persian Gulf open for international biddfA%In June 1963, Kuwait protested Iran’s
action by issuing a statement. The Statement asksénat NIOC concession violated Ku-
waiti’s territorial sovereignty and constituted arfringement on the continental shelf of
Kuwait.**’

A beginning in the way of seeking settlement of difshore dispute between Iran and
Kuwait was made in October 1963, when the represest from Iran, Kuwait, Iragq and
Saudi Arabia, meeting in Geneva, all expressed #dgreement on working together to reach
an equitable settlement of their dispute. Lateyas announced in April 1964 that Iran was to
begin talks with both Kuwait and Saudi Arabia retyag the determination of its offshore
boundaries with therff® Subsequently, the problem referred to in a joamhmuniqué singed
by the Foreign Ministers of Iran and Kuwait. Thercouniqué announced the agreement to
establish a joint committee of experts whose task 0 study, on an equitable basis, the
problems of the division of the continental shelfeen two States®

During negotiations which started in the 1969s,Rheties agreed to ignore all of the small
islands and low tide elevations which could comgikcthe delimitation. But, as to the bound-
ary line between Iran and Kuwait, one main difftguhad been the treatment that should be
given to the Iranian island of Khdr and the Kuwaiti island of Failaka. Due to theitpion-
tance and closeness to the coasts, these two sstandd not be ignored for the purpose of

delimitation. Another problem regarding the contita¢ shelf delimitation between Iran and

42> Amin, S.H,Supra note 392p. 118.

2° gee footnote 310.

42" Middle East Economy Surveyo. 31, 7 June 1963.

428 pl-Baharna. Hossian. MDp cit, p. 294. Also see tHdiddle East Economy Surveyo. 21, 21 March
1964.

429 Amin, S.H,Supra note 392p. 119.

43%Kharg Island is situated 16 miles off the coasfra in the middle of the Persian Gulf. Since 196barg
has been connected by a pipeline to an oil produidéid on the mainland. It is the world’s largegdttermi-
nal.
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Kuwait is the presence of the Soroosh oil field akthis almost in the middle of the Persian
Gulf between the two Statés.

The basic dispute over the Iran and Kuwait contimeshelf boundary was centred on the
selection of mutually agreed base-points on batlessiln other words, the dispute between
Iran and Kuwait does not concern their continesta¢lf boundary, but rather about the
method and the base-points for the measurementneftian line.

During negotiations, Iran supported the equidistdivee giving full effect to the Kharg Is-
land as the base-point for determining the bountiaeydue to its link to the Iran’s mainland
by pipeline. This could guarantee Iran’s contraéiothe soroosh oil field.

On the other hand, Kuwait insisted that Failaka tnmesconsidered as a part of Kuwaiti's
coastline and, thus in possession of territorial @ed continental shelf. But Iran rejected the
idea that the Iran-Kuwait continental shelf bourydstniould be measured from the outer limit
of the Failaka.

Subsequently, Kuwait accepted Iran’s posistion ndigg the Kharg Island on the condi-
tion that the same treatment be offered to the Kiingtand of Failakd'>

In summation, the status of the two islands wasithe issue in the delimitation negotia-
tion between Iran and Kuwait. Furthermore, the ic@mital shelf delimitation between Iran
and Kuwait remained undetermined due to lack ofcithinental shelf delimitation between
Kuwait and its neighbours.

In July 1970 Iran and Kuwait arrived at a soluteord agreed that both Kharg and Failaka
should be considered as being within the basebhé&mn and Kuwait respectively. However,
the final continental shelf delimitation has renelrsuspended in view of Kuwait's boundary
dispute with Irag on the one hand and problems &etwiran and Kuwait-Saudi Arabia Neu-
tral Zone on the other.

It seems that the best solution regarding theiwental shelf delimitation dispute between
Iran and Kuwait is the boundary line based on andistance line, measured from the coasts

of the two mainlands with some modifications aroindirg and Failaka.

431 As it was mentioned before, in the Agreement betwiean and Saudi Arabia, the island of Kharg was
given half effect and as a result the Marjan-Fonoziafield was divided between the Parties. Forerio-
formatiom see the present chapter, section two.

432 Jafari Voldani. AsghaiRelations between Iraq and Kuwditstitute for Political and International Stud-
ies, Tehran, 1990, p. 170. (In Farsi).
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It should be mentioned that any delimitation agreetrbetween Iran and Kuwait which
does not take into account Iraq’s situation, wil thallenged and condemned by the Iraqi
Government. Thus, it is better for the three Pautiiesubmit the case to a common committee
of experts and ask them to draw a borderline vaking into consideration all geographical,

legal, technical and other related factors.

4.3.3. Iran-UAE

Delimitation of the Persian Gulf continental shbetundary between Iran and UAE has
been complicated by the continuing baseless claiM$AE regarding the sovereignty of the
Iranian islands of Abu Musa, Greater Tunb and Le$seb, which are strategically situated
at the entrance to the Persian Gulf opposite t&that of HormuZ'>®

As it was outlined above, on 31 August 1974 a abAgreement concerning the delimita-
tion of the segment of the continental shelf wamesil between Iran and Dub4i one of the
Emirates of the UAE. This Agreement, due to UAEsunderstanding and its unjustifiable
claims concerning the abovementioned islands, diccame in force. Whereas other parts of
the marine boarders of the two countries still\aegting for delimitation. In other words, no
delimitation agreement between Iran and UAE willsigned that the latter confirms the for-
mer’s sovereignty over these islands.

Iran firmly believes that all of the historicalgl@ and geographical facts confirm its sover-
eignty over the islands since time immemorial. Bswonly in the second part of the™9
century that the UK occupied them due to weaknédiseolran’s Central Government and its
interests. Iran repeatedly declared its readiteessart bilateral negotiations with the purpose
to eliminate UAE’s misunderstanding in this regard.

UAE might argue that if the equidistance line wirde considered as the border line di-
viding the continental shelf between Iran and UAte, island of Abu Musa would be situated
on the southern side of the median line. Howevaleu customary international law and State
practice, the abutting of an island on the contialeshelf of the country solely, without taking
into account other relevant factors cannot estalihe sovereignty of a country over an is-

land. For example the ICJ in its award concerningritime delimitation and territorial

433 Degenhardt, Henry Wylaritime Affairs — A world Handbogl& Keesing’s Reference Publication, Lon-
don, 1985, p. 200.
434To read more about this Agreement see the se¢thB of the present paper.
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questions betweeBahrain and Qatarcase (2001) after taken into account all factans-c
cluded that Hawar Island belonged to Bahrain, wthile island is situated about 1.5 nautical
miles off the coasts of Qatar. Another exampléésEhanel Islands which are lie just 6.6 nau-
tical miles off of the French co&st but are under the sovereignty of the UK.

4.4. Some Tri-points Between Iran and Its Neighboung States

One of the Iran’s remaining problems regarding ¢batinental shelf delimitation in the
Persian Gulf is determining tri-points with othé&tdral States in the region. Tri-point issues
arise in maritime boundary delimitation where tharime areas of three coastal States con-
verge and overlap®® Where two adjacent coastal States face towardsavéapen seas,
unimpeded by a third State’s territory or maritiol@ms, a tri-point relationships do not arise.
However, in areas with constricted coastal relatgos like in the Persian Gulf or North Sea,
the marine areas of most coastal States overlaplaivas of at least two other coastal States
and thus tri-point relationships abound. Approxiehabne half of all maritime boundary de-
limitations worldwide involve a tri-point isstr&.

David Colson identified five techniques used bYind#ing Parties to deal with tri-point
issues:
Creating an endpoint without explicit intent ofdtg extension,
Creating and endpoint on a final line segment,
Creating and endpoint on an azimuth,

Creating an endpoint without prejudice to futurée@sion; and

S A

Creating an endpoint through a negotiated trilh@geeement>®
Due to the geographical situation, the continesit@lf of Iran in the Persian Gulf contains
some tri-points with its neighbouring States. Tbkofving pages will introduce and evaluate

these tri-points.

43> Bowet, Dereck WThe Legal regime of Island in International La@ceana Publication, New York, 1978,
p. 195.

38| athrope, Coalter Gri-point Issues in Maritime Boundary Delimitatioim Colson, David A and Smith,
Robert W International Maritime Boundaries, Vol., ¥. 3305.

3" Handbook on the Delimitation of Maritime Boundati®p cit, p. 45.

438 Colson, DavidThe Legal Regime Of Maritime Boundary Agreemént&harney, Jonathan | and Alexan-
der, Lewis M,International Maritime Boundaries, Vol. pp. 61-63.
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4.4.1. Iran-Qatar-Bahrain Tri-point

One of the Iran’s undetermined tri-points in thesiBn Gulf is the tri-point between Iran,
Bahrain and Qatar. Iran and Bahrain, in their Agreet concerning delimitation of the conti-
nental shelf (1971) use the second abovementieathigue regarding this tri-point. Article
1 stated:

Point (1) is the Eastern-most point on the Easteost part of the North-

ern boundary line of the continental shelf appaite to Bahrain as

formed by the intersection of a line starting fréne point having the

latitude of 27 degrees, 00 minutes, 35 secondshNammt longitude 51

degrees, 23 minutes, 00 seconds East, and hawgegdetic azimuth of

278 degrees, 14 minutes, 27 seconds, with a bowridar dividing the

continental shelf appertaining to Bahrain and Qdlence” point 2 [pe-

nultimate turning point].

The range point and azimuth are identical to theufignate turning point and azimuth in

the neighbouring Iran-Qatar boundary Agreement lcmiedl two years previously in 1969.
Article 1 of the Iran-Qatar agreement states:

Point (1) is the westernmost point on the westestrpart of the north-
ern boundary line of the continental shelf appang to Qatar formed
by a line of geodetic azimuth 278 degrees 14 m@m@te seconds west
from Point 2 below [...].

In both of those maritime boundary agreements, lthatwhich separates Iran on the one
hand from Qatar and/or Bahrain on the other isngeffias a geodetic azimuth of 278 degrees
14 minutes 27 seconds from a given point. In otherds, the eastern point of the Iran-
Bahrain boundary is described as lying in the wasterminus of Iran-Qatar boundary, but
has been left undetermined pending delimitatioa bbundary between Qatar and Bahrain.

Furthermore, in its award regardi@atar and Bahraincase (2001), the ICJ delimited a
boundary based on equidistance. In order to dgal the presence of Iran, the ICJ defined a
penultimate northern turning point (Point 42) ahdnt provided an azimuth to continue the
boundary beyond Point 42. Specifically, the ICJesta

Beyond point 42, the single maritime boundary sfalbw, in a north —
north-easterly direction, a loxodrome having anmagh of 12 degrees,
15 minutes and 12 seconds, until it meets the delilon line between
the respective maritime zones of Iran on the omeltzend of Bahrain and
Qatar on the othér®

43 Qatar and Bahrain Caséara. 250.
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The Qatar and Bahrain maritime boundary line tloeeetvill intersect a line that is already
determined and set forth in both the Iran-Bahrand kan-Qatar boundary Agreements. The
point of intersection of the Qatar-Bahrain maritibmundary with the line established in the
Iran-Bahrain and Iran-Qatar agreements will thusomatically establish the Iran-Qatar-
Bahrain tri-point by virtue of these prior agreertsawhen combined with the ICJ’s judgment.

With the ICJ’'s azimuth solution combined with thveot preceding bilateral agreements,
leaves only minor technical issues to be resolwethb Parties if they choose to conclude a

trilateral tri-point agreement.

4.4.2. Iran-Saudi Arabia-Bahrain Tri-point

Another tri-point is that between Iran, Saudi Aebnd Bahrain. When Iran and Bahrain
decided to delimit their continental shelf, Irardheready delimited its continental shelf with
Saudi Arabia to the west. Saudi Arabia and Bahiraitheir frontier agreement (22 February
1958) in paragraph 15 of the first clause regardigtri-point between Iran-Saudi Arabia-
Bahrain specified that the line will extend fromiqgol4 (north latitude: 26°59.30" and east
longitude: 50°46.24") in a north-easterly direction

Moreover, the terminal point of the Iran-Saudi Aeaboundary was approximately equi-
distant from Iran, Saudi Arabia and Bahrain. Thesnpwas defined in Article 3 of the Iran-
Saudi Arabia Agreement as point 1 (north latitud@°10.0' and east longitude: 50°54.0").
Therefore, this same point was used by Iran andddalas a western terminus of their
boundary line. It was mentioned it Article 1 asmiof of the Iran and Bahrain continental
shelf boundary line. Subsequently, no problem comeg the tri-point was raised between

three States.

4.4.3. Iran-lrag-Kuwait Tri-point

In the northern part of the Persian Gulf thereteu@ tri-points concerning Iran’s maritime
boarders still to be delimited. One of them is theoint between Iran, Kuwait and Iraq,
which is pending due to the lack of delimitatiomesgments between Iran and Kuwait and Iran

and Iraqg.
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4.4.4. Iran-Saudi Arabia-Kuwait Tri-point

The second undetermined tri-point in the northeaart pf the Persian Gulf is the tri-point
between Iran, Saudi Arabia and Kuwait. The northterminus point of the Iran and Saudi
Arabia boarder line is point 14 which is definednasth latitude: 28°41.3' and east longitude:
49°34.3'. This point must lie in the tri-point be®@n the abovementioned States. Furthermore,
the Saudi Arabia-Kuwait Agreement concerning thienserged area adjacent to the divided
zone (2 July 2000), in Article 1 defied point 4tbe border line as north latitude: 28°56.06'
and east longitude: 49°26.42" and continues: “Fpoimt 4 [northern terminus point], the line
dividing the submerged area adjacent to the divisbaee continues in an easterly direction (to
reach tri-point between Iran, Kuwait and agreemeént)

But since there is no signed delimitation agrednbetween Iran and Kuwait, the Iran-
Saudi Arabia-Kuwait tri-point is pending furthengdopments.

4.4.5. Iran-Qatar-UAE Tri-point

Another undetermined tri-point in the Persian Gsilthe tri-point between Iran, Qatar and
UAE. Point 6 of the Iran-Qatar continental shelubdary (southern terminus point) is de-
fined at coordinate north latitude: 25°31.50" andtdongitude: 53°02.05'. Furthermore, Point
A of the Qatar and UAE maritime boundary, as defimeArticle 4 of the Agreement between
Qatar and Abu Dhabi (one of the Emirates of the Yaitthe settlement of maritime bounda-
ries and ownership of islands (20 March 1969), gxdies exactly at the same coordinates.
Thus, this point will be the first point of the twme boundary line between Iran and UAE and

will constitute the tri-point between Iran-QataddoAE.

4.4.6. Iran-Oman-UAE Tri-point

The last and most eastern tri-point of Iran in Begsian Gulf is the Iran-Oman-UAE tri-
point. In this regard Article 1 of the Iran-OmanrAgment concerning continental shelf de-
limitation stated that:

Point (1) is the most western point which is therisection of the geo-
detic line drawn between point (0) having the camates of 55°42'15" E
26°14'45" N and point (2) having the coordinates 58°47'45" E
26°16'35" N with the lateral offshore boundary lioetween Oman and
Ras Al Khaimah.
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In other words, this point remains to be estabtishbending the delimitation of boundaries
between Oman and UAE in the Persian Gulf. TheseStabes delimited their boundary in
recent years, but the detail of their agreementmiohdeen published yet. On the other hand,
Iran only delimited its maritime boarder with Dulfahe of the Emirates of the UAES, and
other parts of the Iran-UAE boarder are still uedetined. Thus, the tri-point between Iran,
Oman and UAE should be determined based on futegetiations between Parties in this

regard.

4.4. Concluding Remarks

Iran was the first country in the Persian Gulf cegto address issues regarding maritime
zones. Since the 1930s, Iran regulated its maritmes with several Acts and Decrees and
updated its rules with attention to internatioreal ldevelopments concerning maritime de-
limitation. These regulations lead to the Iran MarAreas Act which was adopted in 1993
and replaced all previous rules. Under the prowigibthis Act, Iran applied the straight base-
line as the baseline to measure its territorial @ed other maritime zones, claimed a 12
nautical mile territorial sea and 24 nautical nifeit for its contiguous zone. In this Act no
specific limits were codified for the EEZ and thentinental shelf, but it stated that the EEZ
and continental shelf limits of Iran (in absenceagfeement) shall be a line every point of
which is equidistant from the nearest point onlibhselines of two States. All these rules are
according to international norms as codified in UNIS.

Despite the difficulties involved in the problem adntinental shelf boundary delimitation
in the Persian Gulf, the offshore boundary agregsnezached so far between Iran and its
neighbours in the region have achieved their ainfijut” and “equitable” solutions. Like
other delimitation agreements in the region, thaidigtance line is the most used method in
reaching agreement between Iran and its neighb®bespresence of island played an impor-
tant role in Iran’s delimitation agreement, espigcithe Kharg Island.

Despite the above, Iran still has undetermined tmagiboarders in the Persian Gulf wait-
ing for delimitation. Iran has not delimited itsrbers with Iragq, Kuwait and UAE. The

problems between Iran, Iraq and Kuwait seem tceebelvable through technical negotiations,

440 This agreement has not yet been ratified by UAE.
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but with UAE, it depends on UAE’s desistance frasnbaseless claim regarding three Iranian
Islands.

Tri-points are another issues concerning Iran’sitmae delimitation in the Persian Gulf.
The determination of the tri-point issues seembdasolved by trilateral agreements easily

and causes no disputes between Parties.
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Conclusion and Recommendations

The law regarding continental shelf delimitation general view maritime delimitation) is
a result of an evolution of international marititaev since 1940 up to UNCLOS. The out-
come of ILC debates in the late 1940s and beginafrthe 1950s are embodied in the 1958
Geneva Conventions. The provisions of the 1958 Ger@onvention on the Continental
Shelf presented challenges with respect to ther ¢éintés of the continental shelf as codified
in Article 1. The exploitability criterion in theefinition of the outer limit of the continental
shelf raised the apprehension that with the deveéop of the requisite technology concern-
ing the recovery of oil and gas from the continestzlf situated in the deep ocean floor,
developed States could claim sovereignty over rabshe seabed and subsoil of the oceans
and seas. Article 6 of this Convention offered depiance/special circumstances method as
the most equitable way to reach equity in contiaksitelf delimitation.

The weakness and incomprehensive provisions af98 Geneva Conventions motivated
the international community to seek a new and sicki convention in law of the sea. The
Third Conference which took placed between 1973 8P was one of the longest interna-
tional conferences in the history. The questiontre delimitation of maritime boundary
between States with opposite or adjacent coasentean intensely controversial one at the
Conference, particularly concerning the EEZ andtinental shelf. UNCLOS was the out-
come of this long-lasting Conference which was aeldpn 1982 and entered into force in
1994.

The entry in to force of UNCLOS has improved theation concerning the law of the sea
in general, and thereby also the legal frameworkrfaritime delimitation. Articles 74 and 83
contain four similar paragraphs, over the coursavbich several principles from the UN
Charter are applied. The principle of the non-ustoe entails that boundaries may not be
imposed unilaterally, whether by force or by makimagional claims. This principle finds par-
ticular expression in Articles 74(1) and 83(1) whiprescribes the delimitation is to be
effected by agreement. The principle of good faigeans that where a boundary has been es-
tablished by a treaty, any issues that may arigardeng the boundary subsequently have to
be determined by reference to, and in accordantig thie particular treaty, a principle re-
flected in Paragraph 4 of both Articles. The kest ie found in Paragraph 1 of Articles 74 and
83 which prescribes the “equitable solution”. ThHea@er principle of the sovereign equality
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of States means, in the particular context of #ve of the sea, that coastal States are juridi-
cally equal before the law. Their coasts are evatuan accordance with the same rules and
carry the same intrinsic weighting. However, wheslevant coasts or coastal figures display
dissimilar characteristics in some material respgath as their overall lengths or configura-
tion in the relevant area, they should not be giegnal weight. The two relevant coasts
should be evaluated on a board, overall basis asdpwint by basepoint. It is only like things
that should receive like treatment. This principheerpins Articles 74(1) and 83(1) where it
refers to an “equitable solutiofi* These provisions can now be seen to bring posiiivean-
tage in State practice. It might be concluded tit provision of UNCLOS regarding
maritime delimitation are based on State practiwbthe jurisprudence of the ICJ and interna-
tional tribunals.

Article 76 which is dedicated to the continenta¢l§luefinition and limits, embodies the
outer limit of the continental shelf where theseaed 200 nautical miles from the appropriate
baselines as follows:

1. The alternative of the foot of the slope and 60ticalmiles beyond a the 2500 me-
tre isobaths and 100 nautical miles beyond;

2. The alternative of the sedimentary thickness foamwith a limit of 350 nautical
miles from the appropriate baseline; and

3. The exclusion of mid-oceanic ridges and the applitg of the 350 nautical mile
limit to submarine ridges with the exclusion of tretural submarine elevations.

Article 76 also indicates that the manner in while outer limits shall be delineated by
joining geographical points not more than 60 mapart.

UNCLOS puts forth only the final goal of delimitati: equitable solution and declares
nothing about the principles and methods for theea@ment of equitable result. Also accord-
ing to international customary law, the delimitatishould be based on equitable principles,
but taking into account all relevant circumstandesaddition to equitable principles, the con-
cept of proportionality should be considered inndrgy a maritime boundary line.

With review of maritime delimitation agreementsigadicial awards regarding delimita-

tion, it has been concluded that case law and edlyeState practice in most cases are based

441 Anderson, David, Developments in Maritime Boundaayv and Practice, In Colson, David A and Smith,
Robert W International Maritime Boundaries, Vol., Y. 3221.
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on the equidistance/relevant circumstances rulestosv that primacy must be accorded to
the geographical factors in delimiting maritime bdaries because each casangum But

the equidistance method cannot be applicable icades and other facts must be accomo-
dated including geographical factors such as gérmrafiguration of the coastline and
especially the existence of islands in the delitinitearea.

After the adoption of UNCLOS most of the countggemulgated their maritime laws and
regulations based on the rules of this Conventioother words, there was a profound under-
standing among the States concerning the necesbkithe establishment of some rules
applicable to their maritime border delimitation.

The States of the Persian Gulf were among thedimip of States which tried to establish
and update maritime laws and regulations on thestdtend of the international community
towards the law of the sea.

In view of the fact that from the geological andgephical points of view the definition
of the continental shelf under the 1958 Geneva €ptiwn on the Continental Shelf was in-
distinct, most of the scholars were of the viewt thare is no continental shelf in the Persian
Gulf.**? Due to this reason, all of the Arab Persian Giit€s and Sheikhdoms rebuffed to
use the concept of continental shelf in their @mowtions concerning their claims over the
offshore areas of the Persian Gulf. On the othedh&an, in its Law of 19 June 1955 used
the term “continental shelf” in all of its offshoctaims in the Persian Gulf and Sea of Oman.
However, from the legal point of view and withirettefinition of Article 76 of UNCLOS, the
entire Persian Gulf with its breadth of less th@ Bautical miles is a continuation or natural
prolongation of the landmass surrounding it. Acaagty, the whole seabed should be delim-
ited among littoral States based on the equitalbieciple which are embodied in the
provisions of UNCLOS.

The most important feature of the Persian Gulhesgresence of huge oil and gas deposits
under the seabed of its shallow waters. For thasae, the littoral States of this area were
among the first States to extend their jurisdictomer their adjacent waters. However, due to
close proximity of these countries and the presefaaumerous islands which are uninhab-

ited and barren in most cases, these extensioatedrebstacles toward delimitation. Most of

442 For example see: Young, R, the Legal Status ofiuine Areas beneath the High Sefserican Jour-
nal of International Law\Vol. 45, 1951, p. 236. Also see: LauterpachtSblyereignty over Submarine Areas,
British Yearbook of International Lawol. 27, 1951, p. 384.
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the claims regarding the continental shelf overdgbwith each other. Hence, the presence of
oil and gas deposits and many islands were the mgsirtant special circumstances in the
region that had to be taken into account in draviiogndary lines.

Persian Gulf States began to delimit their offshiboeindaries as of the late 1950s. Al-
though none of them are Parties to the 1958 Ge@ewaention of the Law of the Sea, their
practice on the subject of continental shelf dettion is based on Article 6 of the 1958 Ge-
neva Convention on the Continental Shelf. In alieaghents, the equidistance line was
regarded as a provisional line that then had tqubified or modified based on the circum-
stances in order to reach an equitable delimitathdhof the offshore proclamations and
legislation in the Persian Gulf provide that ine#seir respective continental shelves overlap
with those of other States, the problem will beed®ined on the basis of equity and justice.

The maritime boundaries in the Persian Gulf mightttoought of in terms of three areas.
First, near the head of the Persian Gulf, the Bandi Arabia line terminates some 90 nautical
miles from the northern coasts occupied by IraqeHists a triangular area situated between
Iran, Iraq and Kuwait. In this area, some partthefKuwait-lIraq border line delimited by the
UN Demarcation Commission and some part of it stdliting to be delimited, but Iran’s
maritime boarder with these two countries haveleein delimited.

In the central sector, there is a fairly extensie¢éwork of settled boundaries, all by bilat-
eral agreement except one that was delimited byGleQatar and Bahraincase(2001). It
should be noted that not all tri-points have begneed in this part.

In the southern sector, no boundary exists betwesenand UAE, except for the Iran-
Dubai Agreement which is not in force owning lagged the misunderstanding and baseless
claims of the UAE about three Iranian islands i thgion.

All of the boundaries in the Persian Gulf are coerital shelf delimitations, and reflect the
pressures for securing seabed areas for oil eagitmit No revisions of the agreements have
been made to separate EEZ from each other. Inbisenae of evidence to the contrary, it may
be assumed that these continental shelf boundareesiaow considered to be all purpose
boundary lines.

Delimitation of the continental shelf for Iran, dilother countries in the region, was essen-
tial and vital for its economy. Iran, which is ogite all Arab States of the Persian Gulf

(except Iraq which is adjacent), had to delimitatsshore boundaries from its border with
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Iraqg to its coasts in the Strait of Hormuz with @mbaan delimited its continental shelf with

Saudi Arabia, Qatar, Oman, Bahrain and Dubai (drtbeoemirates of UAE) through mutual

agreement. All of these agreements have been shigtacten 1968 and 1974.

Reviewing of Iran’s delimitation agreements, thiolwing results can be noted:

1.

In the preambles of all agreements referred tactmeepts of “just, equitable and pre-
cise manner” for the delimitation of their contim@nshelf between Iran and the
concerned Party. It proved that Parties tried tchean equitable result in drawing
boundary line;

The most significant character of the agreement&dsn Iran and its neighbouring
States in the Persian Gulf is the pragmatic apfptineof equidistance or median line
method which is modified under special circumstartoearrive at an equitable result.
In should be noted that in the continental sheleament between Iran and Saudi
Arabia, parties applied the enclaving method regarthe Farsi and Al’Arabiya is-
lands;

Iran enacted legislation establishing a systentrafght baselines, but this claim in all
continental shelf agreements have been ignoredtendnedian line has been drawn
with regard to the mainland Parties or some islands

The islands were treated differently in agreememtsome cases such as Iran-Qatar
and Iran-Dubai Agreements, islands were ignoredHerpurpose of delimitation. In
other cases like Iran-Bahrain, full effect has begven to the Iranian island of
Nakhilu and Jabrin. In the Iran-Saudi Arabia Agreei the islands played very im-
portant role. In this Agreement the Farsi and AdiBiya Islands were given a
territorial sea of 12 nautical miles and Kharg hsladespite its 17 nautical miles dis-
tance from Iran’s mainland, was given half effdctter, this precedent was followed
by the Court inAnglo-FrenchCase (1977), in which the Tribunal gave half effiec
UK'’s Scilly Islands;

In addition to the presence of islands, anotheciap&ircumstance which effected
Iran’s continental shelf delimitation was the esiste of oil deposits in the delimita-
tion area. Certainly, given half effect to Khardatel was not solely because of its
importance, rather the main motive was the presefiche Marjan-Fereydoon oll

fields located across the border closer to Saudbiars mainland. It may be said that
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the practice of Iran and in general Persian Gtest concerning trans-boundary natu-
ral resources is in harmony with international tt&mnd conventional law providing
that the maritime boundaries should be determineth® application of the equitable
principle;

6. Another good precedent in Iran’s delimitation agneats is the establishment of a
non-drilling operation zone within a certain spesdf distances across the boundary
which varies from the 250 meters to 500 metershWvithis zone, Parties are not al-
lowed to engage in drill operations without theastRarties’ consent;

7. Neither geology nor geomorphology played a rolehi@ continental shelf boundary
delimitation of Iran in the Persian Gulf. In delted areas the seabed is relatively flat
and devoid of any distinguishing geomorphologydest;

8. Due to the existence of huge hydrocarbon resourcése seabed and subsoil of the
Persian Gulf, delimitation agreements between &rmohits neighbours were motivated
by economic considerations, but these considematiahnot affect the boundary lines;
and

9. Although Iran is neither Party to the 1985 Genewan@ntion on the Continental
Shelf nor UNCLOS, but delimited its boundaries witiutual agreements in accor-
dance to Article 6 (1) of the 1958 Convention amtiche 83 (1) of UNCLOS.

With respect to Iran’s unsettled boundary lineghie region, the most complicated case is

its boundaries with Iraq and Kuwait. Irag, in comgan with its neighbouring States, has a
short coastline. While Iran and Kuwait rely on #guidistance principle by taking into ac-
count the relevant circumstances, Iraq is opposetthd application of an equidistance line
and is insisting on the delimitation based on tpgitable principle.

Regarding the undetermined maritime boarders ia #nea, Iran, Irag and Kuwait can
reach an equitable resolution through the appbeatif the equidistance/median line method
which, of course, is further open to modificaticasbd on some relevant circumstances such
as natural prolongation, the length of the coastsgeneral configuration of the coastline.

Iran and UAE is another undetermined maritime baupndn the region. There is no dis-
agreement between the Parties regarding the metratiprinciples of delimitation, but the
problem is the unjustified sovereignty claims af thAE over three Iranian islands in the Per-

sian Gulf. Due to this groundless position, theticeamtal shelf delimitation between the two
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Parties faces a deadlock. The only solution todbedlock is that first UAE should relinguish
its baseless claims regarding the Iranian Islaadd, then the Parties can enter into mutual
negotiations in order to delimit their continergbklf boundary.

Finally, it must be noted that useful guidance witd aim of resolving unsettled problems
may be obtained from precedents delimitation ageggsin the region and also from interna-

tional awards by the ICJ and other internatioriblirals.
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