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Principles Relevant to Marine Biodiversity in ABNJ 

 

Introduction and Executive Summary 

The Chair of the Preparatory Committee, H.E. Mr. Eden Charles of Trinidad and Tobago, 

in a letter dated 18 December 2015, invited submissions of views to him on the elements 

of a draft text of an international legally binding instrument under the United Nations 

Convention on the Law of the Sea on the conservation and sustainable use of marine 

biological diversity of areas beyond national jurisdiction. This is a submission by the 

Greenpeace International delegation. 

This paper outlines governance principles relevant to the proposed an international 

legally-binding instrument under the 1982 Law of the Sea Convention (UNCLOS)1 on 

the conservation and sustainable use of marine biological diversity of areas beyond 

national jurisdiction. It describes the proposed principles, and in an Annex provides 

excerpts from key international instruments and agreements as precedents for the 

application of the principle in multilateral instruments. It also sets out ways the principles 

may be operationalized in the international instrument. It is hoped that this paper 

stimulates discussion on some of the fundamental operating and governance principles 

that may be needed to translate specific operational objectives of any new agreement into 

established practice. 

The basis for negotiation is set out in UNGA resolution 69/292,2 whereby the General 

Assembly “Decides to develop an international legally-binding instrument under the 

Convention on the conservation and sustainable use of marine biological diversity of 

areas beyond national jurisdiction… [N]egotiations shall address the topics identified in 

the package agreed in 2011, namely the conservation and sustainable use of marine 

biological diversity of areas beyond national jurisdiction, in particular, together and as a 

whole, marine genetic resources, including questions on the sharing of benefits, measures 

such as area-based management tools, including marine protected areas, environmental 

impact assessments and capacity-building and the transfer of marine technology.” The 

often-used acronym “BBNJ” is sometimes used in this paper to describe the above 

process relevant to marine biodiversity beyond areas of national jurisdiction. 

Principles, it has been noted, systematize relevant rules within the legal system, while 

rules further elaborate principles and set out specific measures concerning the rights and 

obligations of States.3 Principles set out normative frameworks for integrating various 

legal, economic, social and political considerations into specific fields of international 

law and they provide guidance for the interpretation and application of relevant rules.4 In 

multinational environmental agreements, principles set out some critical ways in which 

the objective of the agreement will be achieved and provide context for the rules which 

are elaborated in the agreement. 

Principles can be set forth either in the Preamble or the body of an agreement. A number 

of agreements contain articles (usually at the start of the agreement) setting out 

principles. Notable is the UN Fish Stocks Agreement’s article 5, which provides that in 

order to conserve and manage straddling fish stocks and highly migratory fish stocks, 

coastal States and States fishing on the high seas shall, in giving effect to their duty to 

cooperate in accordance with the Convention, perform 11 stated activities described as 

general principles. The UN Framework Convention on Climate Change (UNFCCC) has a 

lengthy article on principles.5 It provides that Parties shall be guided by a number of 
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principles to achieve the objectives of the Convention. These include that the Parties 

should protect the climate system, take precautionary measures, and promote sustainable 

development. The International Union for the Conservation of Nature (IUCN)6 has 

identified ten principles for high seas governance:  They are: 

1. Respect for the law of the sea, in particular the UN Convention on the Law of the Sea 

and related instruments 

2. Protection and preservation of biological diversity in ABNJ 

3. International Cooperation 

4. Science-based approach to management 

5. Precautionary approach 

6. Ecosystem approach 

7. Sustainable and equitable use 

8. Accountability 

9. Transparency 

10. State Responsibility 

Further explanation on their legal background and rationale is available in a Policy Brief 

on Governance Principles prepared by IUCN.7 Applicable principles relevant to marine 

biodiversity in areas beyond national jurisdiction are considered in this paper.  

This paper looks briefly at the genesis and the background of these principles and 

suggests some ways of operationalizing them. In the attached Annex, this paper 

references agreed texts as examples of how these principles have been expressed in 

various international instruments and multilateral environmental agreements. It is 

designed to provide a resource for negotiators and a possible basis for further 

investigation.  

Recommended Principles 

Following this review, it is proposed that the recommended principles to guide States 

Parties in implementing any new international instrument on the conservation and 

sustainable use of marine biodiversity in ABNJ should include: 

• Protection and restoration of the health, productivity and resilience of oceans and 

marine ecosystems, and maintenance of their biodiversity, in areas beyond 

national jurisdiction.  

• The sustainable and equitable use of marine life for the benefit of present and 

future generations. 

• Ongoing co-operation between and among States to achieve the purposes of the 

Agreement. 

• Use of the best available scientific information. 

• Stewardship of the global marine environment for present and future generations.  

• The precautionary principle. 

• Ecosystem based management.  

• Good environmental governance, including access to information, public 

participation and access to review procedures. 

• The polluter pays principle. 

• Respect for the law of the sea. 
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1. Protection and restoration of the health, productivity and 

resilience of oceans and marine ecosystems, and maintenance 

and restoration of their biodiversity, in areas beyond national 

jurisdiction  

The rate of species extinction has reached unprecedented levels.8 This carries with it 

unpredictable consequences for humankind and for all life on earth.9 The protection or 

conservation of biological diversity represents one of the most pressing challenges of 

international environmental law. A wide range of international environmental law 

agreements have come into effect in recent times that are concerned with the protection 

and preservation of biological diversity. Most notable is the Convention on Biological 

Diversity, which represents a profound transformation in traditional international legal 

approaches to nature conservation. Professor David Freestone describes article 192 as 

introducing a major new principle – an obligation on all States to protect and preserve the 

marine environment.10 He also cites the article 194(5) obligation to protect rare or fragile 

ecosystems. The obligation to cooperate in article 197 supplements these obligations, and 

regional seas agreements (such as CCAMLR, OSPAR and the Madrid Protocol) give 

substance to the duty.  

Since UNCLOS was negotiated, the ecosystem approach, ecosystem based management 

and the importance of ecosystem integrity have increased importance as science has 

progressed and impacts on the ecosystem have multiplied.11 States including Ecuador,12 

the Philippines,13 and Colombia14 enshrine ecological integrity in their constitutions. At 

Rio+20, the international community called on States to restore the health and integrity of 

the Earth’s ecosystem15 and committed to protect, and restore, the health, productivity 

and resilience of oceans and marine ecosystems, and to maintain their biodiversity.16 To 

that should be added the restoration of biodiversity. 

Suggestion for the new instrument: While protection and preservation of the marine 

environment is already a requirement under article 192 of UNCLOS, the new instrument 

will add a specific layer about protection and preservation and restoration of biodiversity 

as well as the marine environment, and should include obligations to maintain and restore 

ecosystem integrity.  

A principle could be framed as: 

1. Protection and preservation of the marine environment (UNCLOS formulation); 

2.  Protection and preservation of biodiversity; or 

3.  Protection, preservation and restoration of biodiversity and the marine 

environment and the maintenance and restoration of ecosystem integrity in areas 

beyond national jurisdiction. 

Option 3 is the preferred option, being the most comprehensive and appropriate in the 

context of the negotiations set out in resolution 69/292. 
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2. Ongoing cooperation between and among States to achieve the 

purposes of this Agreement 

It is well established that States have a duty of international cooperation. The 1970 

UNGA Declaration of Principles of International Law17 declared that all States have the 

duty to cooperate with one another in accordance with the Charter. Twenty years later, 

the Rio Declaration Principle 7 stated that States shall “cooperate in a spirit of global 

partnership to conserve, protect and restore the health and integrity of the Earth’s 

ecosystem”.18 ITLOS held in the MOX Plant case that “the duty to cooperate is a 

fundamental principle in the prevention of pollution of the marine environment under 

Part XII of the Convention and general international law.”19 

With respect to marine biodiversity, article 117 of UNCLOS provides that all States have 

the duty to take or cooperate with other states in taking, such measures for their 

respective nationals as may be necessary for the conservation of the living resources of 

the high seas. 

Suggestion for the new instrument: Cooperation is at the heart of the international 

instrument. Cooperation between States for the conservation of biodiversity, cooperation 

by States in their work in international organizations and cooperation between 

international organizations, accountability and transparency all go hand in hand. 

3. Use of the best available scientific information 

Effective management of any natural resource is dependent upon sufficient knowledge 

about ecosystems. Scientific research is crucial to understanding the environment. 

Decision-makers need to understand the science underlying environmental issues before 

making decisions. Science helps us to better understand problems as well as solutions.20 

UNCLOS in article 119.1(a) requires States to base fisheries conservation and 

management measures on “the best scientific evidence available”, and the Fish Stocks 

Agreement repeats this in article 5(b). In implementing the precautionary approach, 

States are required to improve decision-making for fishery resource conservation and 

management by obtaining and sharing the best scientific information available and 

implementing improved techniques for dealing with risk and uncertainty,21 as well as 

determine, on the basis of the best scientific information available, stock-specific 

reference points and the action to be taken if they are exceeded.22 Emergency measures 

are to be based on the best scientific evidence available.23  

Suggestion for the new instrument: Using the best available science is an important 

principle for all aspects of the new international instrument, including the conservation 

and sustainable use of marine genetic resources, and is obviously closely related to the 

transfer of technology and capacity building, to ensure that the best science is available 

when needed. 
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4. Stewardship of the global marine environment for 

present and future generations 

The principle of State responsibility holds that States must be held responsible for a 

breach of an international obligation.24 The principles of State responsibility determine 

when an obligation has been breached and the legal consequences of that breach. The 

International Law Commission’s Draft Articles on the Responsibility of States for 

Internationally Wrongful Acts in August 200125 are founded on the principle that States 

can be held responsible for acts that are attributable to them as well as for internationally 

wrongful acts. However, related to State responsibility is the concept of shared 

responsibility. Shared responsibility by States incorporates the recognition that States are 

not only responsible for activity within their own jurisdictions but also carry a shared 

responsibility for the global commons, particularly the high seas and seabed Area. The 

principle of States acting as trustees on behalf of all humankind is not new, but is a core 

part of the set of responsibilities placed on States acting through the International Seabed 

Authority for the Area under UNCLOS. Put simply, States have a common responsibility, 

particularly for areas outside national jurisdiction that are thought of as global commons 

for example the oceans and the atmosphere. It has been reflected in the UNFCCC, 

UNCLOS and the CBD.  

Stewardship is closely tied to the public trust doctrine, which holds that certain natural 

resources are held by the sovereign in trust and on behalf of all the citizens because of 

their unique characteristics and central importance, and are not subject to ownership by 

either the state or a private actor.26 For example, through the concept of a public 

trusteeship, a stewardship doctrine has been incorporated into South African natural 

resources law.27 At Rio+20, States in The Future We Want recognized their responsibility 

as ocean stewards in stating that “We therefore commit to protect, and restore, the health, 

productivity and resilience of oceans and marine ecosystems, and to maintain their 

biodiversity, enabling their conservation and sustainable use for present and future 

generations, and to effectively apply an ecosystem approach and the precautionary 

approach in the management, in accordance with international law, of activities having 

an impact on the marine environment, to deliver on all three dimensions of sustainable 

development.”28  

Ancient Roman law declared that  “By the law of nature these things are common to 

mankind—the air, running water, the sea, and consequently the shores of the sea.”29 India 

has incorporated the public trust doctrine, with the Supreme Court of India holding that 

“[t]he State is the trustee of all natural resources which are by nature meant for public use 

and enjoyment,” including the seashore, and that the State as a trustee is under a legal 

duty to protect the natural resources.30 Elements of the public trust doctrine can be found 

in international instruments.31 The principle of trusteeship for current and future 

generations is also contained in UNCLOS. The common heritage concept as expressed in 

UNCLOS has been described as “a form of international trusteeship,”32 and as “one of 

the most developed applications of trusteeship or fiduciary relationship in an 

environmental context.”33  

Professor Freestone cites Principle 2134 of the Stockholm Declaration and Principle 235 of 

the Rio Declaration as reflecting a proactive obligation for a form of stewardship role in 
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protecting the resources in areas beyond national jurisdiction.36 While Freestone cites the 

1995 FAO Code of Conduct for Responsible Fisheries and 1993 FAO Compliance 

Agreement as evincing an obligation of responsibility, he concludes that the strongest 

form is actually in the Moon Treaty.37 While Article VI of the Moon Treaty does impose 

responsibility for operators, non-governmental entities and the like, and requiring 

continuing supervision, the concept of stewardship requires further elaboration in the 21st 

century. 

Suggestion for the new instrument: State responsibility is a well-accepted principle of 

international law, and thus its restatement as a principle may not add much to the new 

instrument. The principle may be better translated (updated or elaborated) in terms of 

stewardship, to bring in broader accountability, broader stakeholder participation, and 

corporate responsibility. There is a strong argument for introducing elements of 

stewardship or the public trust doctrine into the discussion around an agreement on 

biodiversity of the high seas. Stewardship and conservation of the high seas and seabed 

are the common concern of all, and the deep seabed is already subject to the principle of 

the common heritage of mankind. 

5. Precautionary principle 

Since the mid-1980s, the precautionary principle or approach has been used in numerous 

international agreements, and there has been extensive support for it in State practice and 

judicial opinion.38 Its implementation into numerous documents has seen it evolve into an 

important legal principle in international environmental law.  

The Rio Declaration’s Principle 15 is the standard formulation, and provides that “[i]n 

order to protect the environment, the precautionary approach shall be widely applied by 

States according to their capabilities. Where there are threats of serious or irreversible 

damage, lack of full scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation.” The precautionary approach or 

principle has featured since the Rio Declaration in virtually all international 

environmental treaties and policy declarations, particularly relating to the marine 

environment and resources.39 

ITLOS observed in its Advisory Opinion40 that the precautionary approach has been 

incorporated into a growing number of international treaties and other instruments, many 

of which reflect Principle 15 of the Rio Declaration. The International Court of Justice 

(ICJ) held in Pulp Mills on the River Uruguay41 that "a precautionary approach may be 

relevant in the interpretation and application of the provisions of the Statute", “…. (i.e., 

the environmental bilateral treaty whose interpretation was the main bone of contention 

between the parties).” The ICJ in Gabčíkovo-Nagymaros42 observed that: “The Court is 

mindful that, in the field of environmental protection, vigilance and prevention are 

required on account of the often irreversible character of damage to the environment and 

of the limitations inherent in the very mechanism of reparation of this type of damage.”  

The Fish Stocks Agreement devotes an article to the precautionary approach, as well as 

an Annex, and requires States to apply the precautionary approach in accordance with 

article 6.  
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There has been some debate over the years in different venues over the use of the 

precautionary “principle” versus “approach”. The difference, however, is more than 

semantic: a principle can be objective, mandatory and enforceable, whereas an approach 

may be seen as more subjective.43 For these reasons, the precautionary principle is the 

preferred formulation.  

Suggestion for the new instrument: The new instrument should consider an article 

devoted to the precautionary principle and its implementation, and include as a principle 

that States and international organizations shall always apply the precautionary principle 

when considering the conservation and management of marine biodiversity in areas 

beyond national jurisdiction in order to protect the living marine resources and preserve 

the marine environment.  

6. Ecosystem approach and ecosystem based management 

An ecosystem approach, also known as ecosystem based management, focuses on the 

management of human activities in a way that considers the environment as a whole. The 

ecosystem approach emphasizes an holistic, participatory and integrated approach as 

contrasted to the more narrowly focused biological and usually single species-oriented 

approach. It aims to manage human interactions with ecosystems and all associated 

organisms, rather than only individual species. The focus of management is maintaining 

the natural structure and function of ecosystems, including the biodiversity and 

productivity of natural systems and identified important species.  

The development of the ecosystem approach can be traced to the 1972 UN Conference on 

Human Environment, but international institutional development has been slow. 

Development accelerated in the 1990s, and, in particular, the 1992 Rio Declaration and 

Agenda 21, the FAO Code of Conduct and the 1995 UN Fish Stocks Agreement were 

important cornerstones in the development of the approach. This decade, the institutional 

development of the ecosystem approach can be traced to the 2000 CBD Decision V/6, 

which laid down principles for guidance in applying the ecosystem approach, and the 

2001 Reykjavik Declaration, which recognised the importance of interactions between 

fishery resources and all components of the ecosystem, and the need to conserve marine 

environments. The Johannesburg Programme of Implementation (JPOI) in the same year 

called for the application of the ecosystem approach by 2010.44 The ecosystem approach 

is now well established in oceans management in a number of international policy 

documents and binding agreements. The first convention to adopt the ecosystem 

approach was CCAMLR.45 It adopted the ecosystem approach in 1995 and has since 

elaborated it, and continues to promote and implement it, including in the Jakarta 

Mandate and IMCAM. Practice within the CITES Convention takes account of the 

ecosystem approach. Parties under the 1971 Ramsar Convention have endorsed the 

ecosystem approach. The 1979 CMS or Bonn Convention does take into account 

ecosystems in assessing conservation status and thus considers migratory species in their 

ecosystem context, and there are a number of references to the importance of ecology and 

sound ecological principles. 

Suggestion for the new instrument: It is important to manage marine conservation under 

uncertainty. Climate change and ocean acidification and other stressors mean that the 
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ocean is rapidly changing so that its challenges may outrun the international community’s 

ability to manage them, where scientific uncertainty is still manifest.  

Ecosystem based management, coordination between sectoral agencies and cross-sectoral 

and integrated management all have an important role to play in addressing challenges in 

the face of scientific uncertainty. The ecosystem approach is therefore an important 

principle of the international instrument. Its definition needs to be addressed: the 

SPRFMO Convention has one definition. As with the precautionary principle, clarity 

would be improved by formulating the principle in terms of ecosystem based 

management. The principle could read that States and international organizations should 

apply ecosystem based management widely to the conservation and management of 

marine biodiversity through an integrated approach under which decisions in relation to 

the conservation and management of marine biodiversity are considered in the context of 

the functioning of the wider marine ecosystems in which they occur to ensure the long-

term conservation and sustainable use of those resources and in so doing, safeguard those 

marine ecosystems. 

7. Sustainable and equitable use of marine life for the 

benefit of present and future generations 

Sustainability has been the fundamental ethic behind environmental law and thinking for 

centuries across the globe including in Western societies. It conveys the idea that the 

continued existence of the natural world and its life forms, and the ability of the natural 

world to regenerate itself through its own natural evolution, has intrinsic value. 

Sustainability acknowledges that humanity is dependent on nature and the need to live 

within the earth’s ecological limitations. We can only have the continuity of human 

societies and nature if ecological systems are sustained. The 1987 Brundtland 

Commission on Environment and Development46 was among the early international 

instruments focusing on sustainable development. The Rio Declaration picked it up in 

Principle 4, which states that in order to achieve sustainable development, environmental 

protection shall constitute an integral part of the development process and cannot be 

considered in isolation from it. The International Court of Justice described sustainable 

development as the “need to reconcile economic development with protection of the 

environment”.47  

Suggestion for the new instrument: In the context of the negotiation of the new 

instrument, sustainable development, sustainable use of resources and equitable use 

should be mainstreamed into the instrument. 

8. Good environmental governance, including transparency 

through access to information, public participation, and access 

to review procedures  

Public participation is a fundamental legal principle in environmental management and 

decision-making. It is inherent to any democratic process as it allows for transparent 

decision-making that takes into account an array of knowledge and values that exist 



Principles Relevant to Marine Biodiversity in ABNJ 

Page 9 

within a relevant audience. Access to information is a prerequisite for meaningful public 

participation in decision-making.48  

An early recognition of public participation was in 1948 in Article 19 of the Universal 

Declaration of Human Rights, which enshrined the right to freedom of opinion and 

expression. In 1972, the Stockholm Declaration of the United Nations Conference on 

Human Environment in Principle 19 reinforced the role of individuals and communities 

in the protection and improvement of the environment. Today public participation is most 

widely recognized in international law in Principle 10 of the Rio Declaration, which 

establishes three pillars that are considered to form a ‘right to participation.’ The three 

pillars are access to information, public participation and access to justice. Further 

solidifying this commitment to public participation in international law is a number of 

conventions, the most notable being the Aarhus Convention, including its Almaty 

Guidelines. 

Suggestion for the new instrument: Transparency and stakeholder participation will be 

key to include both in the objectives (in that the seabed in the Area is the common 

heritage of mankind, and the high seas more broadly is public domain), and in translating 

the objectives into meaningful action with broad stakeholder participation and buy-in. 

The new instrument should include review procedures such as those found in the Aarhus 

Compliance Committee,49 which allows for substantial participation by civil society.  

9. The Polluter Pays Principle 

The OECD embraced the polluter pays principle in 1972, and Principle 16 of the Rio 

Declaration endorsed the approach that the polluter should, in principle, bear the cost of 

pollution. The Polluter pays principle can cover pollution prevention and control 

measures, liability and clean-up costs for environmental damage. 

Suggestion for the new instrument: The principle can be the basis for costs of 

environmental impact assessments, pollution prevention and control in ABNJ, liability 

and redress or clean-up costs in ABNJ. 

10. Respect for the Law of the Sea / Conditional Freedom for 

the Seas 

This principle is sometimes referred to as conditional freedom of the seas. David 

Freestone50 has suggested conditional freedom of the seas as a principle.  

Article 87 of UNCLOS provides a list of the freedoms of the seas, but also provides that 

the freedom of the high seas “is to be exercised under the conditions laid down by this 

Convention and the other rules of international law”. These include conditions already 

provided in UNCLOS (such as Articles 87.1 and 2, 88, 116, 117, 192, 194.5), as well as 

more recent conditions, such as those in the Fish Stocks Agreement, and those that may 

be provided in an international instrument. Of immediate relevance to BBNJ is that duties 

include obligations to take measures for their own nationals for the conservation of the 

living resources of the high seas in article 117, obligations to cooperate with other states 

in conservation and management of those resources in article 118 and the obligation to 

base those measures on the best scientific evidence available, environmental and 



Principles Relevant to Marine Biodiversity in ABNJ 

Page 10 

economic factors and “generally recommended international minimum standards” in 

article 119. 

Suggestion for the new instrument: An explicit reference to the conditional freedom of 

the seas, giving equal weight to the rights and responsibilities of States in undertaking 

activities in the high seas would provide an important legal basis for future mechanisms, 

including those related to monitoring and compliance. 

11. Other Possible Principles 

11.1. States have the responsibility to ensure that activities within their jurisdiction or control do 

not cause damage to the environment of areas beyond the limits of national jurisdiction. 

Principle 2 of the Rio Declaration declared that States have the sovereign right to exploit 

their own resources pursuant to their own environmental and developmental policies, and 

the responsibility to ensure that activities within their jurisdiction or control do not cause 

damage to the environment of other States or of areas beyond the limits of national 

jurisdiction.  

Suggestion for the new instrument: In the context of the international instrument, the 

principle can be stated that States have the responsibility to ensure that activities within 

their jurisdiction or control do not cause damage to the environment of areas beyond the 

limits of national jurisdiction.  

Operationalizing the Principles 

As noted earlier, principles set out some critical ways in which the objective of the 

agreement will be achieved and provide context for the rules which are elaborated in the 

new instrument. Some examples of ways the principles may be operationalized are set out 

below. Further details can be found in the IUCN Paper IV on possible elements to 

consider.51  

Paragraph 2 of UNGA resolution 69/292 sets out elements of the “package”: 

“Decides that negotiations shall address the topics identified in the package agreed in 

2011, namely the conservation and sustainable use of marine biological diversity of 

areas beyond national jurisdiction, in particular, together and as a whole, marine genetic 

resources, including questions on the sharing of benefits, measures such as area-based 

management tools, including marine protected areas, environmental impact assessments 

and capacity-building and the transfer of marine technology;” 

The following represents some examples in which the principles can be operationalized 

to put in place the elements of the package. 

• The protection of the marine environment and the restoration and maintenance of 

ecosystem integrity in areas beyond national jurisdiction including marine 

biodiversity in such areas. 

The objective of the agreement could be the conservation and sustainable use of marine 

biodiversity in ABNJ. Area-based management tools, including marine protected areas 

and reserves, environmental impact assessments and capacity-building and the transfer of 

marine technology, are all ways in which this principle can be effected. Provisions could 
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include:  

• a framework for cooperation between member States 

• establishment of a system of effectively and equitably managed ecologically 

representative and well-connected marine protected areas, including marine 

reserves in ABNJ, 

• a framework for prior environmental impact assessment (EIA) of activities where 

they may have significant adverse effects on the marine environment or marine 

biodiversity of ABNJ, and the ability for conditions to be imposed on the 

proposed activity to avoid significant adverse effects or to prevent the proponents 

from proceeding where significant adverse effects will be unavoidable.  

• provisions can put into place requirements for strategic environmental 

assessments (SEA) of plans and programmes under their jurisdiction or control 

where they may have significant adverse effects on the marine environment or 

marine biodiversity of ABNJ. 

Provisions whereby parties will cooperate to  take into account cumulative impacts and 

limit competing activities which could lead to the degradation of the marine environment 

or marine biodiversity could also contribute to putting this principle into effect.  

• The sustainable and equitable use of marine life for the benefit of present and 

future generations. 

The foregoing provisions would contribute to the operationalization of this principle. In 

addition, the package element, “marine genetic resources, including questions on the 

sharing of benefits”, would include provisions about access to marine genetic resources 

together with a comprehensive set of benefit sharing provisions for a multilateral system. 

• Ongoing cooperation between and among States to achieve the purposes of the 

Agreement 

Cooperation is likely to be at the heart of the agreement. The agreement could include a 

duty to cooperate on a global and regional basis for the conservation and sustainable use 

of marine biodiversity in ABNJ, as well as provide for co-operation at the sub-regional 

scale, emphasizing the importance of cooperation at all scales. Other provisions can 

include provisions for cooperation between and within relevant organizations, such as the 

International Maritime Organization (IMO) and regional fisheries management 

organizations. 

• Use of the best available scientific information. 

Provisions could include use of best available scientific information, the possible 

establishment of an independent scientific committee, the sharing of scientific 

information, and to promote and conduct scientific research and develop appropriate 

technologies in support of conservation and management of marine biodiversity and its 

components in ABNJ. 

• Stewardship of the global marine environment for present and future generations.  

This principle can be implemented through a principle for State responsibility for 

activities in ABNJ, for damage caused to ABNJ, for responsibility for the fulfillment of 

international obligations concerning the protection and preservation of the marine 

environment in ABNJ, and for compensation and redress. It can also be implemented 
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through affirmation that States are responsible for conserving biological diversity in 

ABNJ, are responsible for safeguarding marine biodiversity in ABNJ for future 

generations, and that States have responsibility to ensure that activities within their 

jurisdiction or control do not cause damage to the environment of areas beyond the limits 

of national jurisdiction. 

• The precautionary principle 

Provisions could include an overarching obligation to apply the precautionary principle, 

the precautionary principle being integrated and incorporated in relevant provisions, as 

well as provisions for interim and precautionary measures in marine protected areas 

including marine reserves, possibly including requirements to refrain from authorizing or 

permitting activities or expanding existing activities that undermine the objectives of an 

MPA pending establishment and emergency measures. The precautionary approach 

should guide the assessment and control of any activities that have potential adverse 

effects. It is crucial that the precautionary principle be applied consistently.  

• Ecosystem based management 

Similar to the precautionary approach, ecosystem based management provisions can be 

incorporated in relevant provisions, as well as being provided for in an overarching 

provision. Provision can be made to establish a system of ecologically representative and 

well-connected marine protected areas including marine reserves and to adopt other area-

based management measures where special measures need to be taken to conserve marine 

biological diversity in ABNJ. 

• Good environmental governance, including transparency, through access to 

information, public participation and access to review procedures. 

Transparency can be included in a stand-alone provision, requiring transparency in the 

decision making process and other activities of global, regional and sub-regional 

organisations with mandates relevant to the agreement, and requiring that States shall 

cooperate through the organisations they are members of to improve transparency and the 

exchange/flow of information among the different relevant organisations and between the 

agreement and civil society. Other provisions can provide for public participation in 

decisions on activities in ABNJ, for public participation in and review of strategic 

environmental assessments and environmental impact assessments, for information to be 

provided to stakeholders and for stakeholder participation in compliance, review and 

dispute resolution processes. 
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Annex: Principles Reflected in International Conventions and 

Instruments 

1. Protection and restoration of the health, productivity and 

resilience of oceans and marine ecosystems, and maintenance 

and restoration of their biodiversity, in areas beyond national 

jurisdiction 

UNCLOS52 

Article 192 General Obligation  

States have the obligation to protect and preserve the marine environment. 

Article 193 Sovereign Right of States to Exploit their Natural Resources  

States have the sovereign right to exploit their natural resources pursuant to their 

environmental policies and in accordance with their duty to protect and preserve the 

marine environment. 

Article 145 Protection of the Marine Environment  

Necessary measures shall be taken in accordance with this Convention with respect to 

activities in the Area to ensure effective protection for the marine environment from 

harmful effects which may arise from such activities. To this end the Authority shall 

adopt appropriate rules, regulations and procedures for inter alia: 

(a) the prevention, reduction and control of pollution and other hazards to the marine 

environment, including the coastline, and of interference with the ecological balance of 

the marine environment, particular attention being paid to the need for protection from 

harmful effects of such activities as drilling, dredging, excavation, disposal of waste, 

construction and operation or maintenance of installations, pipelines and other devices 

related to such activities; 

(b) the protection and conservation of the natural resources of the Area and the 

prevention of damage to the flora and fauna of the marine environment. 

Stockholm Declaration53  

Principle 4 

Man has a special responsibility to safeguard and wisely manage the heritage of wildlife 

and its habitat, which are now gravely imperiled by a combination of adverse factors. 

Nature conservation, including wildlife, must therefore receive importance in planning 

for economic development. 

World Charter for Nature54 

I. General Principles 
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2. The genetic viability on the earth shall not be compromised; the population levels of all 

life forms, wild and domesticated, must be at least sufficient for their survival, and to this 

end necessary habitats shall be safeguarded.  

3. All areas of the earth, both land and sea, shall be subject to these principles of 

conservation; special protection shall be given to unique areas, to representative samples 

of all the different types of ecosystems and to the habitats of rare or endangered species. 

The Future We Want (Rio+20) 

40. We call for holistic and integrated approaches to sustainable development which will 

guide humanity to live in harmony with nature and lead to efforts to restore the health and 

integrity of the Earth's ecosystem. 

158. We recognize that oceans, seas and coastal areas form an integrated and essential 

component of the Earth’s ecosystem and are critical to sustaining it and that international 

law, as reflected in United Nations Convention on the Law of the Sea (UNCLOS), 

provides the legal framework for the conservation and the sustainable use of the oceans 

and their resources. We stress the importance of the conservation and sustainable use of 

the oceans and seas and of their resources for sustainable development, including through 

the contributions to poverty eradication, sustained economic growth, food security, 

creation of sustainable livelihoods and decent work, while at the same time protecting 

biodiversity and the marine environment and addressing the impacts of climate change. 

We therefore commit to protect, and restore, the health, productivity and resilience of 

oceans and marine ecosystems, and to maintain their biodiversity, enabling their 

conservation and sustainable use for present and future generations, and to effectively 

apply an ecosystem approach and the precautionary approach in the management, in 

accordance with international law, of activities impacting on the marine environment, to 

deliver on all three dimensions of sustainable development. 

162. We recognize the importance of the conservation and sustainable use of marine 

biodiversity beyond areas of national jurisdiction. 

… 

CCAMLR55 

Preamble – The Contracting Parties, recognizing the prime responsibilities of the 

Antarctic Treaty Consultative Parties for the protection and preservation of the Antarctic 

environment and, in particular, their responsibilities under Article IX, paragraph 1(f) of 

the Antarctic Treaty in respect of the preservation and conservation of living resources in 

Antarctica; 

CBD56 

Preamble 

Affirming that the conservation of biological diversity is a common concern of 

humankind, 

Reaffirming also that States are responsible for conserving their biological diversity and 

for using their biological resources in a sustainable manner, 

Article 1. Objectives 
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The objectives of this Convention, to be pursued in accordance with its relevant 

provisions, are the conservation of biological diversity, the sustainable use of its 

components and the fair and equitable sharing of the benefits arising out of the utilization 

of genetic resources, including by appropriate access to genetic resources and by 

appropriate transfer of relevant technologies, taking into account all rights over those 

resources and to technologies, and by appropriate funding.  

Article 6. General Measures for Conservation and Sustainable Use  

Each Contracting Party shall, in accordance with its particular conditions and capabilities: 

(a) Develop national strategies, plans or programmes for the conservation and sustainable 

use of biological diversity or adapt for this purpose existing strategies, plans or 

programmes which shall reflect, inter alia, the measures set out in this Convention 

relevant to the Contracting Party concerned; and 

(b) Integrate, as far as possible and as appropriate, the conservation and sustainable use of 

biological diversity into relevant sectoral or cross-sectoral plans, programmes and 

policies. 

Convention on Migratory Species (CMS) 57 

Article II Fundamental Principles 

1. The Parties acknowledge the importance of migratory species being conserved and of 

Range States agreeing to take action to this end whenever possible and appropriate, 

paying special attention to migratory species the conservation status of which is 

unfavourable, and taking individually or in co-operation appropriate and necessary steps 

to conserve such species and their habitat. 

2. The Parties acknowledge the need to take action to avoid any migratory species 

becoming endangered. 

3. In particular, the Parties: 

a) should promote, co-operate in and support research relating to migratory 

species; 

b) shall endeavor to provide immediate protection for migratory species included 

in Appendix I; and 

c) shall endeavor to conclude Agreements covering the conservation and 

management of migratory species included in Appendix II. 

2. Ongoing co-operation between and among States to achieve the 

purposes of this Agreement 

UNCLOS 

Article 118 Co-operation of States in the conservation and management of living 

resources  

States shall co-operate with each other in the conservation and management of living 

resources in the areas of the high seas. States whose nationals exploit identical living 

resources, or different living resources in the same area, shall enter into negotiations with 

a view to taking the measures necessary for the conservation of the living resources 
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concerned. They shall, as appropriate, cooperate to establish subregional or regional 

fisheries organizations to this end. 

Article 123 Co-operation of States bordering enclosed or semi-enclosed seas  

States bordering an enclosed or semi-enclosed sea should co-operate with each other in 

the exercise of their rights and in the performance of their duties under this Convention. 

To this end they shall endeavor, directly or through an appropriate regional organization: 

(a) to co-ordinate the management, conservation, exploration and exploitation of the 

living resources of the sea; 

(b) to co-ordinate the implementation of their rights and duties with respect to the 

protection and preservation of the marine environment; 

(c) to co-ordinate their scientific research policies and undertake where appropriate joint 

programmes of scientific research in the area; 

(d) to invite, as appropriate, other interested States or international organizations to co-

operate with them in furtherance of the provisions of this article. 

Article 143 Marine Scientific Research  

3. States Parties may carry out marine scientific research in the Area. 

States Parties shall promote international co-operation in marine scientific research in the 

Area by: 

(a) participating in international programmes and encouraging co-operation in marine 

scientific research by personnel of different countries and of the Authority; […] 

Article 150 Policies relating to activities in the Area  

Activities in the Area shall, as specifically provided for in this Part, be carried out in such 

a manner as to foster healthy development of the world economy and balanced growth of 

international trade, and to promote international cooperation for the over-all development 

of all countries, especially developing States, and with a view to ensuring: […] 

Article 266 Promotion of the development and transfer of marine technology  

1. States, directly or through competent international organizations, shall cooperate in 

accordance with their capabilities to promote actively the development and transfer of 

marine science and marine technology on fair and reasonable terms and conditions. […] 

Article 278 Co-operation among international organizations  

The competent international organizations referred to in this Part and in Part XIII shall 

take all appropriate measures to ensure, either directly or in close cooperation among 

themselves, the effective discharge of their functions and responsibilities under this Part. 

Rio Declaration58 

Principle 7 

States shall cooperate in a spirit of global partnership to conserve, protect and restore the 

health and integrity of the Earth's ecosystem. In view of the different contributions to 

global environmental degradation, States have common but differentiated responsibilities. 

The developed countries acknowledge the responsibility that they bear in the 

international pursuit of sustainable development in view of the pressures their societies 
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place on the global environment and of the technologies and financial resources they 

command. 

As well as principles: 5, 9, 12, 13, 14, 24, 27 

CBD59 

Article 5. Cooperation  

Each Contracting Party shall, as far as possible and as appropriate, cooperate with other 

Contracting Parties, directly or where appropriate, through competent international 

organizations, in respect of areas beyond national jurisdiction and on other matters of 

mutual interest, for the conservation and sustainable use of biological diversity. 

Art 13 

The contracting parties shall 

(b) Cooperate, as appropriate, with other States and international organizations in 

developing educational and public awareness programmes, with respect to conservation 

and sustainable use of biological diversity. 

SPRFMO Convention60 

Article 3 

1. In giving effect to the objective of this Convention and carrying out decision making 

under this Convention, the Contracting Parties, the Commission and subsidiary bodies 

established under Article 6 paragraph 2 and Article 9 paragraph 1 shall: 

(a) apply, in particular, the following principles: 

(v) cooperation and coordination among Contracting Parties shall be promoted to ensure 

that conservation and management measures adopted by the Commission and 

conservation and management measures applied in respect of the same fishery resources in 

areas under national jurisdiction are compatible; 

Fish Stocks Agreement61 

The States Parties to this Agreement, 

Resolve to improve cooperation between States to that end, 

Article 8 Cooperation for conservation and management  

1. Coastal States and States fishing on the high seas shall, in accordance with the 

Convention, pursue cooperation in relation to straddling fish stocks and highly migratory 

fish stocks either directly or through appropriate sub-regional or regional fisheries 

management organizations or arrangements, taking into account the specific 

characteristics of the sub-region or region, to ensure effective conservation and 

management of such stocks.  

2. States shall enter into consultations in good faith and without delay, particularly where 

there is evidence that the straddling fish stocks and highly migratory fish stocks 

concerned may be under threat of over-exploitation or where a new fishery is being 

developed for such stocks. To this end, consultations may be initiated at the request of 

any interested State with a view to establishing appropriate arrangements to ensure 

conservation and management of the stocks. Pending agreement on such arrangements, 
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States shall observe the provisions of this Agreement and shall act in good faith and with 

due regard to the rights, interests and duties of other States.  

3. Where a sub-regional or regional fisheries management organization or arrangement 

has the competence to establish conservation and management measures for particular 

straddling fish stocks or highly migratory fish stocks, States fishing for the stocks on the 

high seas and relevant coastal States shall give effect to their duty to cooperate by 

becoming members of such organization or participants in such arrangement, or by 

agreeing to apply the conservation and management measures established by such 

organization or arrangement. States having a real interest in the fisheries concerned may 

become members of such organization or participants in such arrangement. The terms of 

participation in such organization or arrangement shall not preclude such States from 

membership or participation; nor shall they be applied in a manner which discriminates 

against any State or group of States having a real interest in the fisheries concerned. 

4. Only those States which are members of such an organization or participants in such an 

arrangement, or which agree to apply the conservation and management measures 

established by such organization or arrangement, shall have access to the fishery 

resources to which those measures apply.  

5. Where there is no sub-regional or regional fisheries management organization or 

arrangement to establish conservation and management measures for a particular 

straddling fish stock or highly migratory fish stock, relevant coastal States and States 

fishing on the high seas for such stock in the sub-region or region shall cooperate to 

establish such an organization or enter into other appropriate arrangements to ensure 

conservation and management of such stock and shall participate in the work of the 

organization or arrangement.  

6. Any State intending to propose that action be taken by an intergovernmental 

organization having competence with respect to living resources should, where such 

action would have a significant effect on conservation and management measures already 

established by a competent subregional or regional fisheries management organization or 

arrangement, consult through that organization or arrangement with its members or 

participants. To the extent practicable, such consultation should take place prior to the 

submission of the proposal to the intergovernmental organization. 

Article 13 

States shall cooperate to strengthen existing sub-regional and regional fisheries 

management organizations and arrangements in order to improve their effectiveness in 

establishing and implementing conservation and management measures for straddling 

fish stocks and highly migratory fish stocks. 

CCAMLR62 

Preamble – The Contracting Parties  

Believing that the conservation of Antarctic marine living resources calls for international 

co-operation with due regard for the provisions of the Antarctic Treaty and with the 

active involvement of all States engaged in research or harvesting activities in Antarctic 

waters; 
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Stockholm POPS Convention63 

Article 11 

1. The Parties shall, within their capabilities, at the national and international levels, 

encourage and/or undertake appropriate research, development, monitoring and 

cooperation pertaining to persistent organic pollutants and, where relevant, to their 

alternatives and to candidate persistent organic pollutants, including on their: 

2. In undertaking action under paragraph 1, the Parties shall, within their capabilities: 

(f)  Encourage and/or undertake cooperation with regard to storage and maintenance of 

information generated from research, development and monitoring. 

Stockholm Declaration64 

Principle 24 

International matters concerning the protection and improvement of the environment 

should be handled in a cooperative spirit by all countries, big and small, on an equal 

footing. 

Cooperation through multilateral or bilateral arrangements or other appropriate means is 

essential to effectively control, prevent, reduce and eliminate adverse environmental 

effects resulting from activities conducted in all spheres, in such a way that due account 

is taken of the sovereignty and interests of all States. 

ITLOS in MOX Plant Case65 

82. Considering, however, that the duty to cooperate is a fundamental principle in the 

prevention of pollution of the marine environment under Part XII of the Convention and 

general international law and that rights arise therefrom which the Tribunal may consider 

appropriate to preserve under article 290 of the Convention/ 

3. Use of the best available scientific information 

UNCLOS 

Article 119 Conservation of the Living Resources of the High Seas  

1. In determining the allowable catch and establishing other conservation measures for 

the living resources in the high seas, States shall: 

(a) take measures which are designed, on the best scientific evidence available to the 

States concerned, to maintain or restore populations of harvested species at levels which 

can produce the maximum sustainable yield, as qualified by relevant environmental and 

economic factors, including the special requirements of developing States, and taking 

into account fishing patterns, the interdependence of stocks and any generally 

recommended international minimum standards, whether subregional, regional or global; 

JPOI 

109. Improve policy and decision-making at all levels through, inter alia, improved 

collaboration between natural and social scientists, and between scientists and policy 

makers, including through urgent actions at all levels to: (f) Promote and improve 
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science-based decision-making and reaffirm the precautionary approach as set out in 

principle 15 of the Rio Declaration on Environment and Development, which states: […] 

The Future We Want 

160. We recognize the importance of building the capacity of developing countries to be 

able to benefit from the conservation and sustainable use of the oceans and seas and their 

resources and, in this regard, we emphasize the need for cooperation in marine scientific 

research to implement the provisions of UNCLOS and the outcomes of the major 

summits on sustainable development, as well as for the transfer of technology, taking into 

account the Intergovernmental Oceanographic Commission (IOC) Guidelines for the 

transfer of marine technology. 

CCAMLR66 

Article XV 

1. The Scientific Committee shall provide a forum for consultation and co-operation 

concerning the collection, study and exchange of information with respect to the marine 

living resources to which this Convention applies. It shall encourage and promote co-

operation in the field of scientific research in order to extend knowledge of the marine 

living resources of the Antarctic marine ecosystem. 

Fish Stocks Agreement67 

Article 5 - General principles 

In order to conserve and manage straddling fish stocks and highly migratory fish stocks, 

coastal States and States fishing on the high seas shall, in giving effect to their duty to 

cooperate in accordance with the Convention: 

(b)  ensure that such measures are based on the best scientific evidence available and are 

designed to maintain or restore stocks at levels capable of producing maximum 

sustainable yield, as qualified by relevant environmental and economic factors, including 

the special requirements of developing States, and taking into account fishing patterns, 

the interdependence of stocks and any generally recommended international minimum 

standards, whether subregional, regional or global; 

(k)  promote and conduct scientific research and develop appropriate technologies in 

support of fishery conservation and management; and 

Article 6 – Application of the Precautionary Approach 

3. In implementing the precautionary approach, States shall:  

(a) improve decision-making for fishery resource conservation and management by 

obtaining and sharing the best scientific information available and implementing 

improved techniques for dealing with risk and uncertainty; 

(b)  apply the guidelines set out in Annex II and determine, on the basis of the best 

scientific information available, stock-specific reference points and the action to be taken 

if they are exceeded; 

Article 14 - Collection and provision of information and cooperation in scientific research 
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1. States shall ensure that fishing vessels flying their flag provide such information as 

may be necessary in order to fulfil their obligations under this Agreement. To this end, 

States shall in accordance with Annex I: 

     (a)  collect and exchange scientific, technical and statistical data with respect to 

fisheries for straddling fish stocks and highly migratory fish stocks; 

     (b)  ensure that data are collected in sufficient detail to facilitate effective stock 

assessment and are provided in a timely manner to fulfil the requirements of subregional 

or regional fisheries management organizations or arrangements; and 

     (c)  take appropriate measures to verify the accuracy of such data. 

2. States shall cooperate, either directly or through subregional or regional fisheries 

management organizations or arrangements:  

     (a)  to agree on the specification of data and the format in which they are to be 

provided to such organizations or arrangements, taking into account the nature of the 

stocks and the fisheries for those stocks; and 

     (b)  to develop and share analytical techniques and stock assessment methodologies to 

improve measures for the conservation and management of straddling fish stocks and 

highly migratory fish stocks. 

3. Consistent with Part XIII of the Convention, States shall cooperate, either directly or 

through competent international organizations, to strengthen scientific research capacity 

in the field of fisheries and promote scientific research related to the conservation and 

management of straddling fish stocks and highly migratory fish stocks for the benefit of 

all. To this end, a State or the competent international organization conducting such 

research beyond areas under national jurisdiction shall actively promote the publication 

and dissemination to any interested States of the results of that research and information 

relating to its objectives and methods and, to the extent practicable, shall facilitate the 

participation of scientists from those States in such research. 

SPRFMO Convention68 

Article 3 

1. In giving effect to the objective of this Convention and carrying out decision making 

under this Convention, the Contracting Parties, the Commission and subsidiary bodies 

established under Article 6 paragraph 2 and Article 9 paragraph 1 shall: 

(a) apply, in particular, the following principles:  

(v) decisions shall be based on the best scientific and technical information available and the 

advice of all relevant subsidiary bodies; 

SPAW Protocol69 

Article 20 Scientific, technical and management research 

1. The Parties shall encourage and develop scientific and technical research relating to the 

aims of this Protocol. They shall also encourage and develop research into the sustainable 

use of specially protected areas and the management of protected species. 

2. The Parties shall consult, when necessary, among themselves and with competent 

international organisations with a view to identifying, planning and undertaking scientific 

and technical research and monitoring programmes necessary for the identification and 



Principles Relevant to Marine Biodiversity in ABNJ 

Page 22 

monitoring of protected areas and species and assessing the effectiveness of measures 

taken to implement management and recovery plans. 

3. The Parties shall exchange, directly or through the Centre, scientific and technical 

information concerning current and planned research and monitoring programmes and the 

results thereof. They shall, to the fullest extent possible, coordinate their research and 

monitoring programmes, and endeavour jointly to define or standardise their procedures. 

4. In technical and scientific research, the Parties shall give priority to SPAMIs and 

species appearing in the annexes to this Protocol. 

4. Stewardship of the global marine environment for 

present and future generations 

UNCLOS70 

State Responsibility 

Article 139 Responsibility to ensure compliance and liability for damage  

1. States Parties shall have the responsibility to ensure that activities in the Area, whether 

carried out by States Parties, or state enterprises or natural or juridical persons which 

possess the nationality of States Parties or are effectively controlled by them or their 

nationals, shall be carried out in conformity with this Part. The same responsibility 

applies to international organizations for activities in the Area carried out by such 

organizations.  

2. Without prejudice to the rules of international law and Annex III, article 22, damage 

caused by the failure of a State Party or international organization to carry out its 

responsibilities under this Part shall entail liability; States Parties or international 

organizations acting together shall bear joint and several liability. A State Party shall not 

however be liable for damage caused by any failure to comply with this Part by a person 

whom it has sponsored under article 153, paragraph 2(b), if the State Party has taken all 

necessary and appropriate measures to secure effective compliance under article 153, 

paragraph 4, and Annex III, article 4, paragraph 4. 

Section 9. Responsibility and Liability  

Article 235 Responsibility and liability  

1. States are responsible for the fulfilment of their international obligations concerning 

the protection and preservation of the marine environment. They shall be liable in 

accordance with international law.  

2. States shall ensure that recourse is available in accordance with their legal systems for 

prompt and adequate compensation or other relief in respect of damage caused by 

pollution of the marine environment by natural or juridical persons under their 

jurisdiction.  

3. With the objective of assuring prompt and adequate compensation in respect of all 

damage caused by pollution of the marine environment, States shall cooperate in the 

implementation of existing international law and the further development of international 

law relating to responsibility and liability for the assessment of and compensation for 

damage and the settlement of related disputes, as well as, where appropriate, 



Principles Relevant to Marine Biodiversity in ABNJ 

Page 23 

development of criteria and procedures for payment of adequate compensation, such as 

compulsory insurance or compensation funds. 

Common Heritage 

Article 136 Common Heritage of Mankind 

The Area and its resources are the common heritage of mankind71  

Article 137 Legal Status of The Area and its Resources  

1. No State shall claim or exercise sovereignty or sovereign rights over any part of the 

Area or its resources, nor shall any State or natural or juridical person appropriate any 

part thereof. No such claim or exercise of sovereignty or sovereign rights nor such 

appropriation shall be recognized. 

2. All rights in the resources of the Area are vested in mankind as a whole on whose 

behalf the Authority shall act. These resources are not subject to alienation. The minerals 

recovered from the Area, however, may only be alienated in accordance with this Part 

and the rules, regulations and procedures of the Authority. 

3. No State or natural or juridical person shall claim, acquire or exercise rights with 

respect to the minerals recovered from the Area except in accordance with this Part. 

Otherwise, no such claim, acquisition or exercise of such rights shall be recognized. 

Article 140 Benefit of Mankind  

1. Activities in the Area shall, as specifically provided for in this Part, be carried out for 

the benefit of mankind as a whole, irrespective of the geographical location of States, 

whether coastal or land-locked, and taking into particular consideration the interests and 

needs of developing States and of peoples who have not attained full independence or 

other self-governing status recognized by the United Nations in accordance with General 

Assembly resolution 1514 (XV) and other relevant General Assembly resolutions. 

2. The Authority shall provide for the equitable sharing of financial and other economic 

benefits derived from activities in the Area through any appropriate mechanism on a non-

discriminatory basis, in accordance with article 160, paragraph 2 (f) (i). 

Rio Declaration72 

Principle 2. States have, in accordance with the Charter of the United Nations and the 

principles of international law, the sovereign right to exploit their own resources pursuant 

to their own environmental and developmental policies, and the responsibility to ensure 

that activities within their jurisdiction or control do not cause damage to the environment 

of other States or of areas beyond the limits of national jurisdiction. 

Principle 7. States shall cooperate in a spirit of global partnership to conserve, protect and 

restore the health and integrity of the Earth's ecosystem. […] 

The Future We Want (Rio+20) 

[…] We therefore commit to protect, and restore, the health, productivity and resilience 

of oceans and marine ecosystems, and to maintain their biodiversity, enabling their 

conservation and sustainable use for present and future generations, and to effectively 

apply an ecosystem approach and the precautionary approach in the management, in 

accordance with international law, of activities impacting on the marine environment, to 

deliver on all three dimensions of sustainable development. 
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UNFCCC73 

The Parties to this Convention, 

Acknowledging that the global nature of climate change calls for the widest possible 

cooperation by all countries and their participation in an effective and appropriate 

international response, in accordance with their common but differentiated 

responsibilities and respective capabilities and their social and economic conditions, 

Recalling also that States have, in accordance with the Charter of the United Nations and 

the principles of international law, the sovereign right to exploit their own resources 

pursuant to their own environmental and developmental policies, and the responsibility to 

ensure that activities within their jurisdiction or control do not cause damage to the 

environment of other States or of areas beyond the limits of national jurisdiction, 

Article 3 Principles 

1. The Parties should protect the climate system for the benefit of present and future 

generations of humankind, on the basis of equity and in accordance with their common 

but differentiated responsibilities and respective capabilities. Accordingly, the developed 

country Parties should take the lead in combating climate change and the adverse effects 

thereof. 

Paris Agreement74 

Noting the importance of ensuring the integrity of all ecosystems, including oceans, and 

the protection of biodiversity, recognized by some cultures as Mother Earth, and noting 

the importance for some of the concept of “climate justice”, when taking action to 

address climate change, 

CBD75 

Preamble 

Affirming that the conservation of biological diversity is a common concern of 

humankind, 

Reaffirming also that States are responsible for conserving their biological diversity and 

for using their biological resources in a sustainable manner, 

Article 3. Principle States have, in accordance with the Charter of the United Nations and 

the principles of international law, the sovereign right to exploit their own resources 

pursuant to their own environmental policies, and the responsibility to ensure that 

activities within their jurisdiction or control do not cause damage to the environment of 

other States or of areas beyond the limits of national jurisdiction. 

Fish Stocks Agreement 76 

PART XI Responsibility and Liability  

Article 35 Responsibility and Liability  

States Parties are liable in accordance with international law for damage or loss 

attributable to them in regard to this Agreement. 

Stockholm POPS Convention77 

Reaffirming that States have, in accordance with the Charter of the United Nations and 

the principles of international law, the sovereign right to exploit their own resources 
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pursuant to their own environmental and developmental policies, and the responsibility to 

ensure that activities within their jurisdiction or control do not cause damage to the 

environment of other States or of areas beyond the limits of national jurisdiction. 

Aarhus Convention78 

Preamble: Aiming thereby to further the accountability of and transparency in decision-

making and to strengthen public support for decisions on the environment. 

Whaling Convention79  

Preamble: the interest of the nations of the world in safeguarding for future generations 

the great natural resources represented by the whale stocks.”80  

The World Heritage Convention81  

Article 4 

Each State Party to this Convention recognizes that the duty of ensuring the 

identification, protection, conservation, presentation and transmission to future 

generations of the cultural and natural heritage referred to in Articles 1 and 2 and situated 

on its territory, belongs primarily to that State. It will do all it can to this end, to the 

utmost of its own resources and, where appropriate, with any international assistance and 

co-operation, in particular, financial, artistic, scientific and technical, which it may be 

able to obtain.  

5. Precautionary principle 

Rio Declaration82 

Principle 15 

In order to protect the environment, the precautionary approach shall be widely applied 

by States according to their capabilities. Where there are threats of serious or irreversible 

damage, lack of full scientific certainty shall not be used as a reason for postponing cost-

effective measures to prevent environmental degradation.  

UNFCCC83 

Article 3 Principles  

In their actions to achieve the objective of the Convention and to implement its 

provisions, the Parties shall be guided, inter alia, by the following: 

3. The Parties should take precautionary measures to anticipate, prevent or minimize the 

causes of climate change and mitigate its adverse effects. Where there are threats of 

serious or irreversible damage, lack of full scientific certainty should not be used as a 

reason for postponing such measures, taking into account that policies and measures to 

deal with climate change should be cost-effective so as to ensure global benefits at the 

lowest possible cost. To achieve this, such policies and measures should take into account 

different socio-economic contexts, be comprehensive, cover all relevant sources, sinks 

and reservoirs of greenhouse gases and adaptation, and comprise all economic sectors. 

Efforts to address climate change may be carried out cooperatively by interested Parties. 

Fish Stocks Agreement84 
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Article 6 Application of the precautionary approach  

1. States shall apply the precautionary approach widely to conservation, management and 

exploitation of straddling fish stocks and highly migratory fish stocks in order to protect 

the living marine resources and preserve the marine environment.  

2. States shall be more cautious when information is uncertain, unreliable or inadequate. 

The absence of adequate scientific information shall not be used as a reason for 

postponing or failing to take conservation and management measures. 

3. In implementing the precautionary approach, States shall:  

(a) improve decision-making for fishery resource conservation and management by 

obtaining and sharing the best scientific information available and implementing 

improved techniques for dealing with risk and uncertainty;  

(b) apply the guidelines set out in Annex II and determine, on the basis of the best 

scientific information available, stock-specific reference points and the action to be taken 

if they are exceeded;  

(c) take into account, inter alia, uncertainties relating to the size and productivity of the 

stocks, reference points, stock condition in relation to such reference points, levels and 

distribution of fishing mortality and the impact of fishing activities on non-target and 

associated or dependent species, as well as existing and predicted oceanic, environmental 

and socio-economic conditions; and  

(d) develop data collection and research programmes to assess the impact of fishing on 

non-target and associated or dependent species and their environment, and adopt plans 

which are necessary to ensure the conservation of such species and to protect habitats of 

special concern.  

4. States shall take measures to ensure that, when reference points are approached, they 

will not be exceeded. In the event that they are exceeded, States shall, without delay, take 

the action determined under paragraph 3 (b) to restore the stocks. 

5. Where the status of target stocks or non-target or associated or dependent species is of 

concern, States shall subject such stocks and species to enhanced monitoring in order to 

review their status and the efficacy of conservation and management measures. They 

shall revise those measures regularly in the light of new information.  

6. For new or exploratory fisheries, States shall adopt as soon as possible cautious 

conservation and management measures, including, inter alia, catch limits and effort 

limits. Such measures shall remain in force until there are sufficient data to allow 

assessment of the impact of the fisheries on the long-term sustainability of the stocks, 

whereupon conservation and management measures based on that assessment shall be 

implemented. The latter measures shall, if appropriate, allow for the gradual development 

of the fisheries.  

7. If a natural phenomenon has a significant adverse impact on the status of straddling 

fish stocks or highly migratory fish stocks, States shall adopt conservation and 

management measures on an emergency basis to ensure that fishing activity does not 

exacerbate such adverse impact. States shall also adopt such measures on an emergency 

basis where fishing activity presents a serious threat to the sustainability of such stocks. 
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Measures taken on an emergency basis shall be temporary and shall be based on the best 

scientific evidence available. 

SPRFMO Convention85 

Article 3 

1. In giving effect to the objective of this Convention and carrying out decision making 

under this Convention, the Contracting Parties, the Commission and subsidiary bodies 

established under Article 6 paragraph 2 and Article 9 paragraph 1 shall : 

(b)  apply the precautionary approach and an ecosystem approach in accordance 

with paragraph 2. 

2 (a) The precautionary approach as described in the 1995 Agreement and the Code of 

Conduct shall be applied widely to the conservation and management of fishery resources 

in order to protect those resources and to preserve the marine ecosystems in which they 

occur, and in particular the Contracting Parties, the Commission and subsidiary bodies shall: 

(i) be more cautious when information is uncertain, unreliable, or inadequate; 

(ii) not use the absence of adequate scientific information as a reason for 

postponing or failing to take conservation and management measures; 

and 

(iii) take account of best international practices regarding the application of 

the precautionary approach, including Annex II of the 1995 Agreement and 

the Code of Conduct. 

FAO Code of Conduct 

7.5 Precautionary approach  

7.5.1 States should apply the precautionary approach widely to conservation, 

management and exploitation of living aquatic resources in order to protect them and 

preserve the aquatic environment. The absence of adequate scientific information should 

not be used as a reason for postponing or failing to take conservation and management 

measures.  

7.5.2 In implementing the precautionary approach, States should take into account, inter 

alia, uncertainties relating to the size and productivity of the stocks, reference points, 

stock condition in relation to such reference points, levels and distribution of fishing 

mortality and the impact of fishing activities, including discards, on non-target and 

associated or dependent species, as well as environmental and socio-economic 

conditions. 

7.5.3 States and subregional or regional fisheries management organizations and 

arrangements should, on the basis of the best scientific evidence available, inter alia, 

determine:  

a. stock specific target reference points, and, at the same time, the action to be taken 

if they are exceeded; and 
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b. stock-specific limit reference points, and, at the same time, the action to be taken 

if they are exceeded; when a limit reference point is approached, measures should 

be taken to ensure that it will not be exceeded. 

7.5.4 In the case of new or exploratory fisheries, States should adopt as soon as possible 

cautious conservation and management measures, including, inter alia, catch limits and 

effort limits. Such measures should remain in force until there are sufficient data to allow 

assessment of the impact of the fisheries on the long-term sustainability of the stocks, 

whereupon conservation and management measures based on that assessment should be 

implemented. The latter measures should, if appropriate, allow for the gradual 

development of the fisheries.  

7.5.5 If a natural phenomenon has a significant adverse impact on the status of living 

aquatic resources, States should adopt conservation and management measures on an 

emergency basis to ensure that fishing activity does not exacerbate such adverse impact. 

States should also adopt such measures on an emergency basis where fishing activity 

presents a serious threat to the sustainability of such resources. Measures taken on an 

emergency basis should be temporary and should be based on the best scientific evidence 

available. 

Stockholm POPS Convention86 

Article 1 – Objective 

Mindful of the precautionary approach as set forth in Principle 15 of the Rio Declaration 

on Environment and Development, the objective of this Convention is to protect human 

health and the environment from persistent organic pollutants. 

CBD87 

Preamble 

Noting also that where there is a threat of significant reduction or loss of biological 

diversity, lack of full scientific certainty should not be used as a reason for postponing 

measures to avoid or minimize such a threat. 

Helsinki Convention88 

Article 3 Fundamental principles and obligations 

2. The Contracting Parties shall apply the precautionary principle, i.e., to take preventive 

measures when there is reason to assume that substances or energy introduced, directly or 

indirectly, into the marine environment may create hazards to human health, harm living 

resources and marine ecosystems, damage amenities or interfere with other legitimate 

uses of the sea even when there is no conclusive evidence of a causal relationship 

between inputs and their alleged effects. 

OSPAR Convention89 

Article 2 

2. The Contracting Parties shall apply:  
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(a) the precautionary principle, by virtue of which preventive measures are to be taken 

when there are reasonable grounds for concern that substances or energy introduced, 

directly or indirectly, into the marine environment may bring about hazards to human 

health, harm living resources and marine ecosystems, damage amenities or interfere with 

other legitimate uses of the sea, even when there is no conclusive evidence of a causal 

relationship between the inputs and the effects; 

Biosafety Protocol90  

Article 1 Objective 

In accordance with the precautionary approach contained in Principle 15 of the Rio 

Declaration on Environment and Development, the objective of this Protocol is to 

contribute to ensuring an adequate level of protection in the field of the safe transfer, 

handling and use of living modified organisms resulting from modern biotechnology that 

may have adverse effects on the conservation and sustainable use of biological diversity, 

taking also into account risks to human health, and specifically focusing on 

transboundary movements. 

Article 10 Decision Procedure 

6. Lack of scientific certainty due to insufficient relevant scientific information and 

knowledge regarding the extent of the potential adverse effects of a living modified 

organism on the conservation and sustainable use of biological diversity in the Party of 

import, taking also into account risks to human health, shall not prevent that Party from 

taking a decision, as appropriate, with regard to the import of the living modified 

organism in question as referred to in paragraph 3 above, in order to avoid or minimize 

such potential adverse effects 

Article 11 Procedure for Living Modified Organisms Intended for Direct Use as Food or 

Feed, or for Processing 

8. Lack of scientific certainty due to insufficient relevant scientific information and 

knowledge regarding the extent of the potential adverse effects of a living modified 

organism on the conservation and sustainable use of biological diversity in the Party of 

import, taking also into account risks to human health, shall not prevent that Party from 

taking a decision, as appropriate, with regard to the import of that living modified 

organism intended for direct use as food or feed, or for processing, in order to avoid or 

minimize such potential adverse effects. 

6. Ecosystem approach and ecosystem based management 

UNCLOS91 

Article 192 General obligation  

States have the obligation to protect and preserve the marine environment. 

Article 194 Measures to prevent, reduce and control pollution of the marine environment 

The measures taken in accordance with this Part shall include those necessary to protect 

and preserve rare or fragile ecosystems as well as the habitat of depleted, threatened or 

endangered species and other forms of marine life. 

CCAMLR92 
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Article 2(3) of the Convention: 

Requires the maintenance of the ecological relationships between all the organisms 

concerned in the Antarctic ecosystem.  

Provides that the Antarctic marine ecosystem is to be preserved from irreversible changes 

and reflects the precautionary principle.  

CBD93 

Defines the ecosystem approach as ‘a strategy for integrated management of land, water 

and living resources that promotes conservation and sustainable use in an equitable way’ 

– COP 5 Decisions V/6. 

Fish Stocks Agreement94 

The States Parties to this Agreement, 

Conscious of the need to avoid adverse impacts on the marine environment, preserve 

biodiversity, maintain the integrity of marine ecosystems and minimize the risk of long-

term or irreversible effects of fishing operations, 

Article 5 – General Principles 

(d) assess the impacts of fishing, other human activities and environmental factors on 

target stocks and species belonging to the same ecosystem or associated with or 

dependent upon the target stocks; 

(e) adopt, where necessary, conservation and management measures for species 

belonging to the same ecosystem or associated with or dependent upon the target stocks, 

with a view to maintaining or restoring populations of such species above levels at which 

their reproduction may become seriously threatened; 

(f) minimize pollution, waste, discards, catch by lost or abandoned gear, catch of non-

target species, both fish and non-fish species, (hereinafter referred to as non-target 

species) and impacts on associated or dependent species, in particular endangered 

species, through measures including, to the extent practicable, the development and use 

of selective, environmentally safe and cost-effective fishing gear and techniques;  

(g) protect biodiversity in the marine environment;  

(h) take measures to prevent or eliminate overfishing and excess fishing capacity and to 

ensure that levels of fishing effort do not exceed those commensurate with the sustainable 

use of fishery resources;  

(i) take into account the interests of artisanal and subsistence fishers; 

(j) collect and share, in a timely manner, complete and accurate data concerning fishing 

activities on, inter alia, vessel position, catch of target and non-target species and fishing 

effort, as set out in Annex I, as well as information from national and international 

research programmes;  

(k) promote and conduct scientific research and develop appropriate technologies in 

support of fishery conservation and management; and  

(l) implement and enforce conservation and management measures through effective 

monitoring, control and surveillance. 

SPRFMO Convention95 
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Article 3 

1. In giving effect to the objective of this Convention and carrying out decision making 

under this Convention, the Contracting Parties, the Commission and subsidiary bodies 

established under Article 6 paragraph 2 and Article 9 paragraph 1 shall: 

(b) apply the precautionary approach and an ecosystem approach in accordance with 

paragraph 2. 

2 (b) An ecosystem approach shall be applied widely to the conservation and 

management of fishery resources through an integrated approach under which decisions 

in relation to the management of fishery resources are considered in the context of the 

functioning of the wider marine ecosystems in which they occur to ensure the long-term 

conservation and sustainable use of those resources and in so doing, safeguard those 

marine ecosystems. 

7. Sustainable and equitable use of marine life for the 

benefit of present and future generations 

Stockholm Declaration96 

Principle 2 

The natural resources of the earth, including the air, water, land, flora and fauna and 

especially representative samples of natural ecosystems, must be safeguarded for the 

benefit of present and future generations through careful planning or management, as 

appropriate. 

Principle 3 

The capacity of the earth to produce vital renewable resources must be maintained and, 

wherever practicable, restored or improved. 

World Charter for Nature97 

Annex 

Aware that: (a) Mankind is a part of nature and life depends on the uninterrupted 

functioning of natural systems which ensure the supply of energy and nutrients, 

I. General Principles  

4. Ecosystems and organisms, as well as the land, marine and atmospheric resources that 

are utilized by man, shall be managed to achieve and maintain optimum sustainable 

productivity, but not in such a way as to endanger the integrity of those other ecosystems 

or species with which they coexist.  

Rio Declaration 

Principle 4  

In order to achieve sustainable development, environmental protection shall constitute an 

integral part of the development process and cannot be considered in isolation from it.  

CCAMLR98 

Article II  
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3. Any harvesting and associated activities in the area to which this Convention applies 

shall be conducted in accordance with the provisions of this Convention and with the 

following principles of conservation: 

(a) prevention of decrease in the size of any harvested population to levels below those 

which ensure its stable recruitment. For this purpose its size should not be allowed to fall 

below a level close to that which ensures the greatest net annual increment; 

(b) maintenance of the ecological relationships between harvested, dependent and related 

populations of Antarctic marine living resources and the restoration of depleted 

populations to the levels defined in sub-paragraph (a) above; and 

(c) prevention of changes or minimisation of the risk of changes in the marine ecosystem 

which are not potentially reversible over two or three decades, taking into account the 

state of available knowledge of the direct and indirect impact of harvesting, the effect of 

the introduction of alien species, the effects of associated activities on the marine 

ecosystem and of the effects of environmental changes, with the aim of making possible 

the sustained conservation of Antarctic marine living resources. 

FAO Code of Conduct 

7.2 Management objectives  

7.2.1 Recognizing that long-term sustainable use of fisheries resources is the overriding 

objective of conservation and management, States and subregional or regional fisheries 

management organizations and arrangements should, inter alia, adopt appropriate 

measures, based on the best scientific evidence available, which are designed to maintain 

or restore stocks at levels capable of producing maximum sustainable yield, as qualified 

by relevant environmental and economic factors, including the special requirements of 

developing countries.  

7.2.2 Such measures should provide inter alia that:  

a. excess fishing capacity is avoided and exploitation of the stocks remains 

economically viable; 

b. the economic conditions under which fishing industries operate promote 

responsible fisheries; 

c. the interests of fishers, including those engaged in subsistence, small-scale and 

artisanal fisheries, are taken into account; 

d. biodiversity of aquatic habitats and ecosystems is conserved and endangered 

species are protected; 

e. depleted stocks are allowed to recover or, where appropriate, are actively 

restored; 

f. adverse environmental impacts on the resources from human activities are 

assessed and, where appropriate, corrected; and 

g. pollution, waste, discards, catch by lost or abandoned gear, catch of non-target 

species, both fish and non- fish species, and impacts on associated or dependent 

species are minimized, through measures including, to the extent practicable, the 

development and use of selective, environmentally safe and cost-effective fishing 

gear and techniques. 
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CBD99 

Article 10. Sustainable Use of Components of Biological Diversity  

Each Contracting Party shall, as far as possible and as appropriate:  

(a) Integrate consideration of the conservation and sustainable use of biological resources 

into national decision-making;  

(b) Adopt measures relating to the use of biological resources to avoid or minimize 

adverse impacts on biological diversity; 

(c) Protect аnd encourage customary use of biological resources in accordance with 

traditional cultural practices that are compatible with conservation or sustainable use 

requirements;  

(d) Support local populations to develop and implement remedial action in degraded 

areas where biological diversity has been reduced; and  

(e) Encourage cooperation between its governmental authorities and its private sector in 

developing methods for sustainable use of biological resources. 

8. Good environmental governance, including transparency, 

through access to information, public participation, and access 

to review procedures  

Universal Declaration of Human Rights100 

Article 19 

Everyone has the right to freedom of opinion and expression; this right includes freedom 

to hold opinions without interference and to seek, receive and impart information and 

ideas through any media and regardless of frontiers.  

Stockholm Declaration101  

Preamble paragraph 7 

To achieve (…) environmental goal will demand the acceptance of responsibility by 

citizens and communities and by enterprises and institutions at every level, all sharing 

equitably in common efforts. Individuals in all walks of life as well as organizations in 

many fields, by their values and the sum of their actions, will shape the world 

environment of the future.  

Principle 1 

Man has the fundamental right to freedom, equality and adequate conditions of life, in an 

environment of a quality that permits a life of dignity and well-being, and he bears a 

solemn responsibility to protect and improve the environment for present and future 

generations. (Principle 1) 

Principle 19 

Education in environmental matters, for the younger generation as well as adults, giving 

due consideration to the underprivileged, is essential in order to broaden the basis for an 

enlightened opinion and responsible conduct by individuals, enterprises and communities 

in protecting and improving the environment in its full human dimension. It is also 
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essential that mass media of communications avoid contributing to the deterioration of 

the environment, but, on the contrary, disseminates information of an educational nature 

on the need to project and improve the environment in order to enable man to develop in 

every respect. 

Rio Declaration 102 

Principle 10 

Environmental issues are best handled with the participation of all concerned citizens, at 

the relevant level. At the national level, each individual shall have appropriate access to 

information concerning the environment that is held by public authorities, including 

information on hazardous materials and activities in their communities, and the 

opportunity to participate in decision-making processes. States shall facilitate and 

encourage public awareness and participation by making information widely available. 

Effective access to judicial and administrative proceedings, including redress and 

remedy, shall be provided. 

Aarhus Convention103 

Preamble:  

Recognizing also that the public needs to be aware of the procedures for participation in 

environmental decision-making, have free access to them and know how to use them, 

Recognizing the desirability of transparency in all branches of government and inviting 

legislative bodies to implement the principles of this Convention in their proceedings 

Article 3  

1. Each Party shall take the necessary legislative, regulatory and other measures, 

including measures to achieve compatibility between the provisions implementing the 

information, public participation and access-to-justice provisions in this Convention, as 

well as proper enforcement measures, to establish and maintain a clear, transparent and 

consistent framework to implement the provisions of this Convention. 

Article 5 

2. Each Party shall ensure that, within the framework of national legislation, the way in 

which public authorities make environmental information available to the public is 

transparent and that environmental information is effectively accessible, inter alia, by: 

[…] 

Article 6: Public participation in decision on specific activities 

Article 7:  Public participation concerning plans, programmes and policies relating to the 

environment 

Article 9: Access to Justice 

Article 10 – Public information, awareness and education 

Stockholm POPS Convention104 

Article 10 – Public information, awareness and education 

1. Each Party shall, within its capabilities, promote and facilitate: 

(b)  Provision to the public of all available information on persistent organic 



Principles Relevant to Marine Biodiversity in ABNJ 

Page 35 

pollutants, taking into account paragraph 5 of Article 9;  

2. Each Party shall, within its capabilities, ensure that the public has access to the public 

information referred to in paragraph 1 and that the information is kept up-to-date.  

SPRFMO Convention105 

Article 3 

In giving effect to the objective of this Convention and carrying out decision making 

under this Convention, the Contracting Parties, the Commission and subsidiary bodies 

established under Article 6 paragraph 2 and Article 9 paragraph 1 shall: (a) apply, in 

particular, the following principles; (i) conservation and management of fishery 

resources shall be conducted in a transparent, accountable and inclusive manner, taking into 

account best international practices; 

UN Fish Stocks Agreement106 

Article 12 

1. States shall provide for transparency in the decision-making process and other 

activities of subregional and regional fisheries management organizations and 

arrangements. 

FAO Compliance Agreement107 and FAO Code of Conduct 

Code of Conduct 

6.13 States should, to the extent permitted by national laws and regulations, ensure that 

decision making processes are transparent and achieve timely solutions to urgent matters. 

States, in accordance with appropriate procedures, should facilitate consultation and the 

effective participation of industry, fishworkers, environmental and other interested 

organizations in decision making with respect to the development of laws and policies 

related to fisheries management, development, international lending and aid.  

7.1.9 States and sub-regional or regional fisheries management organizations and 

arrangements should ensure transparency in the mechanisms for fisheries management 

and in the related decision-making process.  

11.2.3 States should ensure that measures affecting international trade in fish and fishery 

products are transparent, based, when applicable, on scientific evidence, and are in 

accordance with internationally agreed rules.  

11.3.1 Laws, regulations and administrative procedures applicable to international trade 

in fish and fishery products should be transparent, as simple as possible, comprehensible 

and, when appropriate, based on scientific evidence.  

Paris Agreement108 

Article 7 

1. Parties acknowledge that adaptation action should follow a country-driven, 

gender-responsive, participatory and fully transparent approach, taking into consideration 

vulnerable groups, communities and ecosystems, and should be based on and guided by 

the best available science and, as appropriate, traditional knowledge, knowledge of 
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indigenous peoples and local knowledge systems, with a view to integrating adaptation 

into relevant socioeconomic and environmental policies and actions, where appropriate. 

9. The Polluter Pays Principle 

UNCLOS 

Article 235 Responsibility and Liability 

2. States shall ensure that recourse is available in accordance with their legal systems for 

prompt and adequate compensation or other relief in respect of damage caused by 

pollution of the marine environment by natural or juridical persons under their 

jurisdiction. 

OSPAR Convention109  

Article 2 General Obligations 

2. The Contracting Parties shall apply: 

(b) the polluter pays principle, by virtue of which the costs of pollution prevention, 

control and reduction measures are to be borne by the polluter. 

2(b)  

OECD 

1972 OECD Recommendation Guiding Principles Concerning the International 

Economic Aspects of Environmental Policies110 

Introduction 

1. The guiding principles described below concern mainly the international aspects of 

environmental policies with particular reference to their economic and trade implications. 

These principles do not cover, for instance, the particular problems which may arise 

during the transitional periods following the implementation of the principles, 

instruments for the implementation of the so-called "Polluter-Pays Principle", exceptions 

to this principle, transfrontier pollution, or possible problems related to developing 

countries. 

A. Guiding Principles 

a)    Cost Allocation: the Polluter-Pays Principle 

2. Environmental resources are in general limited and their use in production and 

consumption activities may lead to their deterioration. When the cost of this deterioration 

is not adequately taken into account in the price system, the market fails to reflect the 

scarcity of such resources both at the national and international levels. Public measures 

are thus necessary to reduce pollution and to reach a better allocation of resources by 

ensuring that prices of goods depending on the quality and/or quantity of environmental 

resources reflect more closely their relative scarcity and that economic agents concerned 

react accordingly. 

3. In many circumstances, in order to ensure that the environment is in an acceptable 

state, the reduction of pollution beyond a certain level will not be practical or even 

necessary in view of the costs involved. 
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4. The principle to be used for allocating costs of pollution prevention and control 

measures to encourage rational use of scarce environmental resources and to avoid 

distortions in international trade and investment is the so-called "Polluter-Pays Principle". 

This principle means that the polluter should bear the expenses of carrying out the above-

mentioned measures decided by public authorities to ensure that the environment is in an 

acceptable state. In other words, the cost of these measures should be reflected in the cost 

of goods and services which cause pollution in production and/or consumption. Such 

measures should not be accompanied by subsidies that would create significant 

distortions in international trade and investment. 

5. This Principle should be an objective of Member countries; however, there may be 

exceptions or special arrangements, particularly for the transitional periods, provided that 

they do not lead to significant distortions in international trade and investment. 

Rio Declaration 

Principle 16  

National authorities should endeavour to promote the internalization of environmental 

costs and the use of economic instruments, taking into account the approach that the 

polluter should, in principle, bear the cost of pollution, with due regard to the public 

interest and without distorting international trade and investment. 

Bucharest Convention111 

Article XVI Responsibility and Liability 

1. Each Contracting Party shall adopt rules and regulations on the liability for 

damaged caused by natural or juridical persons to the marine environment of the 

Black Sea in areas where it exercises, in accordance with international law, its 

sovereignty, sovereign rights or jurisdiction. 

2. The Contracting Parties shall ensure that recourse is available in accordance with 

their legal systems for prompt and adequate compensation or other relief for 

damage caused by pollution of the marine environment of the Black Sea by 

natural or juridical persons under their jurisdiction. 

3. The Contracting Parties shall cooperate in developing and harmonizing their laws, 

regulations and procedures relating to liability, assessment of and compensation 

for damage caused by pollution of the marine environment of the Black Sea, in 

order to ensure the highest degree of deterrence and protection for the Black Sea 

as a whole. 

Helsinki Convention on the Protection of the Baltic Sea112 

Article 3 Fundamental Principles and obligations 

4. The Contracting Parties shall apply the polluter-pays principle. 

10. Respect for the Law of the Sea/Conditional Freedom of 

the Seas 

UNCLOS 

Article 87 Freedom of the High Seas  

1. The high seas are open to all States, whether coastal or land-locked. 
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Freedom of the high seas is exercised under the conditions laid down by this Convention 

and by other rules of international law. It comprises, inter alia, both for coastal and land-

locked States: 

(a) freedom of navigation; 

(b) freedom of overflight; 

(c) freedom to lay submarine cables and pipelines, subject to Part VI; 

(d) freedom to construct artificial islands and other installations permitted under 

international law, subject to Part VI; 

(e) freedom of fishing, subject to the conditions laid down in section 2; 

(f) freedom of scientific research, subject to Parts VI and XIII. 

2. These freedoms shall be exercised by all States with due regard for the interests of 

other States in their exercise of the freedom of the high seas, and also with due regard for 

the rights under this Convention with respect to activities in the Area. 

Article 116 Right to Fish on the High Seas  

All States have the right for their nationals to engage in fishing on the high seas subject 

to: 

(a) their treaty obligations; 

(b) the rights and duties as well as the interests of coastal States provided for, inter alia, in 

article 63, paragraph 2, and articles 64 to 67; and  

(c) the provisions of this section. 

Article 117 Duty of States to Adopt with Respect to their Nationals Measures for the 

Conservation of the Living Resources of the High Seas  

All States have the duty to take, or to co-operate with other States in taking, such 

measures for their respective nationals as may be necessary for the conservation of the 

living resources of the high seas. 

Article 118 Co-operation of States in the conservation and management of living resources  

States shall co-operate with each other in the conservation and management of living 

resources in the areas of the high seas. States whose nationals exploit identical living 

resources, or different living resources in the same area, shall enter into negotiations with 

a view to taking the measures necessary for the conservation of the living resources 

concerned. They shall, as appropriate, cooperate to establish subregional or regional 

fisheries organizations to this end. 

Article 119 Conservation of the living resources of the high seas  

1. In determining the allowable catch and establishing other conservation measures for 

the living resources in the high seas, States shall: 

(a) take measures which are designed, on the best scientific evidence available to the 

States concerned, to maintain or restore populations of harvested species at levels which 

can produce the maximum sustainable yield, as qualified by relevant environmental and 

economic factors, including the special requirements of developing States, and taking 

into account fishing patterns, the interdependence of stocks and any generally 

recommended international minimum standards, whether subregional, regional or global; 
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(b) take into consideration the effects on species associated with or dependent upon 

harvested species with a view to maintaining or restoring populations of such associated 

or dependent species above levels at which their reproduction may become seriously 

threatened. 

2. Available scientific information, catch and fishing effort statistics, and other data 

relevant to the conservation of fish stocks shall be contributed and exchanged on a 

regular basis through competent international organizations, whether subregional, 

regional or global, where appropriate and with participation by all States concerned. 

3. States concerned shall ensure that conservation measures and their implementation do 

not discriminate in form or in fact against the fishermen of any State. 

UNFCCC 

Article 4.1.(d)  

Promote sustainable management, and promote and cooperate in the conservation and 

enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases not 

controlled by the Montreal Protocol, including biomass, forests and oceans as well as 

other terrestrial, coastal and marine ecosystems; 

Paris Agreement 

Article 5 

1.  Parties should take action to conserve and enhance, as appropriate, sinks and 

reservoirs of greenhouse gases as referred to in Article 4, paragraph 1(d), of the 

Convention, including forests. 

11. Other Possible Principles 

11.1. States have the responsibility to ensure that activities within their jurisdiction or control do 

not cause damage to the environment of areas beyond the limits of national jurisdiction. 

UNCLOS 

Article 194.2 

States shall take all measures necessary to ensure that activities under their jurisdiction or 

control are so conducted as not to cause damage by pollution to other States and their 

environment, and that pollution arising from incidents or activities under their jurisdiction 

or control does not spread beyond the areas where they exercise sovereign rights in 

accordance with this Convention. 

Trail Smelter Arbitration113 

[U]nder the principles of international law, as well as of the law of the United States, no 

State has the right to use or permit the use of its territory in such a manner as to cause 

injury by fumes in or to the territory of another or the properties or persons therein, when 

the case is of serious consequence and the injury is established by clear and convincing 

evidence.  
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Stockholm Declaration 

Principle 21 

States have, in accordance with the Charter of the United Nations and the principles of 

international law, the sovereign right to exploit their own resources pursuant to their own 

environmental policies, and the responsibility to ensure that activities within their 

jurisdiction or control do not cause damage to the environment of other States or of areas 

beyond the limits of national jurisdiction. 

Rio Declaration 

Principle 2 

States have the sovereign right to exploit their own resources pursuant to their own 

environmental and developmental policies, and the responsibility to ensure that activities 

within their jurisdiction or control do not cause damage to the environment of other 

States or of areas beyond the limits of national jurisdiction. 

ICJ Advisory Opinion on Nuclear Weapons114 

[T]he existence of the general obligation of States to ensure that activities within their 

jurisdiction and control respect the environment of other States or of areas beyond 

national control is now part of the corpus of international law relating to the environment 
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