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Abstract

The involvement of indigenous peoples in naturabuece management varies
widely around the world, and invariably involvesngalex interactions. This paper
examines the experiences of indigenous peoplesamada and the Philippines with
respect to their participation in fisheries managetand policy, and how the mismatch
between formal frameworks and local practice affetiis participation. Combining
approaches based on sustainable livelihoods arse trelating to rights over natural
resource access and management proves a usefudlevdbr positive change in
collaboratively improving the situation of indigarpeoples. Thus rights to fisheries
are fundamental not only as a key tool in fishermemagement and conservation, but
also as an integral ingredient in the pursuit ofuse livelihoods on the part of
indigenous peoples.

This paper also discusses the impact of local astibmal policies on the
participation of indigenous peoples in the Philimgs in relation to fisheries
management. Specifically, this research focusethemagbanua, an indigenous group
in Coron Island, Palawan. In minimizing conflicttiveen the Tagbanua and other
stakeholders in the area, the situation of indigenpeoples looks at institutions and
property rights in order to sustain the fisheryorgses. The struggle of the Tagbanua in
reclaiming their ancestral title is recognitiontioéir self-determination, which is critical
not only to their ancestral lands and waters, k&d # their survival. Indigenous rights
are essential in addressing social justice andvim@ a greater voice that encourages
indigenous peoples towards self-governing insbtigi and common management of
resources. Significantly, the fundamental developnoé indigenous peoples lies in the
recognition of their rights in their ancestral domand the preservation of their culture,

tradition, system, practices and their natural weses.
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1 Introduction

The interaction of fisheries management and indigerpeoples is undoubtedly
complex. The legal recognition of indigenous riglatsd/or treaty rights in fisheries
management is directly related to improving thelWwelng of indigenous peoples who
were deprived of their land, fisheries, and othesources through processes of
colonization and oppression. The recognition ofséheights to traditional lands, and
coastal and marine resources, is crucial in achgeeiqual opportunity and appropriate
developmeritsince without the necessary resource base, indligepeoples will become
further alienated in society. In spite of that, @oemodating indigenous rights within

existing legal frameworks of fisheries remains allemge for various Governmerts.

Aboriginal peoplesis a collective name for the original peoples oftN America
and their descendants. The Canadian Constitutiomgrezes three groups of Aboriginal
people: Indians (commonly referred to as First dlat), Métis and Inuit. These are three

distinct peoples with unique histories, languagestural practices and spiritual beliefs.

! Randall Bess, “New Zealand's indigenous peopletlagid claims to fisheries resources,” Marine
Policy 25 (2001): 23-32.; see also: Svein Jenktétary Minde and Ragnar Nilsen eds. Indigenous lesop
resource management and global rights. Delft, Ntethds: Eburon Academic Publishers; Ciaran
O'Faircheallaigh, “Resource development and inéyual indigenous societies,” World Development 26,
(1998): 381-394.

2 Anthony Charles, “Community Fishery Rights: Issussproaches and Atlantic Canadian Case
Studies. Paper presented at the Rebuilding Figherian Uncertain Environment,” (paper presentatiat
Thirteenth Biennial Conference of the Internatiomatitute of Fisheries Economics and Trade,
Portsmouth, United Kingdom, 2006): 5-6; see aldizalbeth Ganter, “Indigenous participation in cehst
management in the Northern territory, Australiguiss and options,” Ocean and Coastal Management
33,(1996): 193-212.; Cathy Robinson and David Merdeeconciliation in troubled waters? Australian
oceans policy and offshore native title rights,”ivia Policy 24, (2000): 349-360; Melanie Wiber and
Julia Kennedy, “Impossible dreams: reforming fisk®management in the Canadian Maritimes in the
wake of the Marshall decision,” Law and Anthropafog1, (2001): 282-297; Melanie Wiber and Chris
Milley, “Seeking clarity, legitimacy and respedietstruggle to implement special rights,” Jourrfdlegal
Pluralism and Unofficial Law 55, (2007a):1-10. Ma&kaWiber and Chris Milley, “After Marshall:
implementation of aboriginal fishing rights in Atiic Canada,” Journal of Legal Pluralism and Urco#fi
Law 55, (2007b): 163-186.



More than one million people in Canada identifyniselves as an Aboriginal person,
according to the 2006 Census.

On the other hand, under the Philippine Indigen®esples Rights Act of 1997,
indigenous peoples are also call@atdigenous cultural communitieswhich is defined
as a group of people or homogenous societies whe tantinuously lived as organized
community on communally-bounded and defined tawitnce time immemorial. Under
claims of ownership, indigenous peoples in theipihes occupied, possessed customs
and tradition and other distinctive cultural traiig resisting the political, social and
cultural inroads of colonization and non-indigenaaBgions and culture, and became
historically differentiated from the majority of Ifginos. The indigenous peoples have
retained their own social, economic, cultural antitigal institutions but may have been
displaced from their traditional or ancestral damsaiat the time of conquest or
colonization and the establishment of present Statendarie$. In the context of the
Philippine definition of indigenous cultural comnities, however, the use of the word
“cultural” may suggest the commodification and exploitatidninadigenous peoples
culture for tourist promotion, a reductionist viedvthe situation of indigenous peoples in
the Philippines.

For consistency, this paper will use the tendigenous peoples throughout. The
term “indigenous peoples” has been adopted by gelarumber of Governments,

international agencies and, most significantly, rmad movement of self-identified

? Indian and Northern Affairs Canada, “Aboriginalopées and Communities”; available from
http://www.ainc-inac.gc.ca/ap/index-eng.asp; Iné¢raccessed 3 January 2010.

* Indigenous Peoples Rights Act of 1997. Chapt&eztion 3.h.

® Steven Rood, “NGOs and Indigenous Peoples,” irS@ney Silliman and Lela Gardner eds.
Organizing for Democracy: NGOs, Civil Society, ahd Philippine State (Honolulu: University of Hatai
Press, 1998), 139.



peoples as the best catch-all term available torpurate consideration for their rights

into international law.

This thesis provides an opportunity to explore gineblems facing indigenous
people that are managing their fisheries in Canada the Philippines. While the
governance, socio-economic and cultural context bwylifferent from each other, my
basic assumption is that there are similaritiesvbeh these countries in terms of the
experience of indigenous peoples who are makingfomt to be heard in the decision
making process related to fisheries management fdsearch consists of conducting
background research on indigenous peoples by tiodeearious articles on-line, and

policy analysis. The objectives of the research are

1. To provide background information on the interactiand involvement of
indigenous peoples fisheries management;

2. To assess relevant policies and strategies aftgotoigenous peoples
participation in natural resource management; and

3. To provide recommendations for sustaining the imewient of indigenous

peoples.

Chapter two reviews the international agreemendsraational policies related to
the rights of indigenous peoples and natural resaranagement and the current issues
confronting its implementation. At the internatibriavel, the shaping of indigenous
rights can be considered as both radical and pssiy® It is characterized by increasing
emphasis on democratization of natural resourcesth@ participation of indigenous
peoples in resource management focused towardstpalkeviation and the sustainable

management of fisheries. At the national levelciauissues and concerns need to be

® Marcus Colchester, Tom Griiffiths, Fergus MacKayl dohn Nelson, “Indigenous land tenure:
challenges and possibilities,” in Paolo Groppolethd Reform, Land Settlement and Cooperatives (Rome
Rural Development Division, Food and Agricultureg@nization. 2004), 9.



addressed to close the gap between indigenousgseapd non-indigenous peoples in
Canada and the Philippines in order to improve enripractices and outcomes in
fisheries management, sustain policy initiatived esponding to changing contexts and
needs.

The third chapter examines the experiences of emtigs peoples in Canada and
the Philippines who are seeking to participate ishdries management and policy,
examining in particular the mismatch between forrinameworks and local practice.
This chapter outlines the political, social, cudtiirand economic context for these two
countries, and notes that despite various diffexgnthere are many common pitfalls such
as the gap between the non-natives and the indigepeoples who are articulating their
indigenous rights and fishing rights — which mayaveided to some extent by increasing
the involvement of indigenous peoples through pgditory planning and public
mediation. Although the adoption of such procesads not eliminate conflict or
guarantee that all stakeholders recognize theinegity of fisheries rights arrangements,
these approaches can give fishery-dependent peaplether indigenous peoples and
non-natives the information and experience theydnee defend their interests and

negotiate workable solutions.

Chapter four discusses the impact of local andonati policies on the
participation of indigenous peoples in the Philigs in relation to fisheries management.
Specifically, this section focuses on the Tagbammaindigenous group in Coron Island,
Palawan. Using property rights as a framework, dtraggle of the Tagbanua in their
ability to exercise their indigenous rights beconags entitlement in managing their
resources. While the experience of Tagbanua ¢ m@isvided in the second chapter, the
succeeding chapter uses property rights as a frankemhich becomes an entitlement for
the indigenous peoples that has an impact on éhdity to exercise their ancestral rights

and manage their resources.



2 Global and national frameworks on indigenous peopke

rights: a policy review

2.1 International agreements related to indigenous pedes rights to natural

resource management

As a global reality, efforts of indigenous peopieave their rights recognized or
further developed are relevant in both developingntries and industrialized natiohs.
Indigenous peoples suffered from historic injukicelue to colonization and
dispossession of their lands, territories and ness) preventing them from exercising
their right to development that meets their own dseend interests. In general,
indigenous peoples are disproportionately represeamong the poorest of the poor in
both industrialized and developing countfieSVhile the rights of indigenous peoples are
significantly recognized through various internaibdeclarations or conventions such as
the 1989 International Labor Organization Conventiblo. 16§ concerning the
indigenous and tribal peoples in independent casitrthe 1992 United Nations
Convention on Biological Diversity, and the 2007itdd Nations (UN) Declaration on
the Rights of Indigenous Peoples — such prodmassnot been matched in practice by
effective recognition of indigenous rights by Gawaents and society in many countries
of the world. For instance, many indigenous peopieSanada have had little access to
commercial fisheries, and most have had limite@ivement in fisheries manageméht.

Similarly, in the Philippines, conflicting laws angblicies on corporate mining and

" See review by Jentoét al, n. 1 above for a compilation of the challengemdfgenous peoples in
industrialized countries in governing their landidhe sea that looks at the experiences in Camela,
Zealand, and Norway.

8 Victoria Tauli-Corpuz, “Indigenous Peoples and Kktidennium Development Goals,” Indigenous
Perspectives 7, (2001), 9.

® International Labor Organization Convention No9 IBereafter ILO Convention No. 169), available
from: <http://www.ilo.org/ilolex/cgi-lex/convde.plZ169>.

19 Anthony Davis and Svein Jentoft, “The challengd #ire promise of indigenous peoples' fishing
rights - from dependency to agency,” Marine Poftéy (2001) 223-237; see also: Richard McGaw,



logging, and the illegal fishing practices by migsa and non-natives within their

ancestral domain, are still a major threat to irdimus peoples.

2.1.1 ILO Convention 169 of 1989

Recalling the terms of the Universal DeclarationHoiman Rights in 1948, the
International Labor Organization Convention on gefious and Tribal Peoples (ILO
Convention 169) is one of the key instruments mltbdy of international law relating to
indigenous peoples. Adopted in 1989, the Convenham been ratified by only 18
countries (as of January 2007) of which 13 are atin. America (Argentina, Bolivia,
Brazil, Colombia, Costa Rica, Dominica, Ecuador,nHaras, Guatemala, Mexico,
Paraguay, Peru, and Venezuela). The other countrave ratified the Convention to
date are Denmark, Fiji, Norway, the Netherlands] pain. ILO Convention 169 is the
only legally binding instrument that distinctly amrns itself with indigenous peoples
rights. The Convention aims at protecting indigen@eoples and their cultures and

languages from vanishing with special actions ley@overnmental authority.

ILO Convention 169 recognized ‘the rights of owstep and possession of the
peoples concerned over the lands which they toawditly occupy” and their right to
continue to use resources on lands which they mawpecupy, but traditionally use “for
their subsistence and traditional activitiés.Other rights include “management and
conservation,” and the maintenance of traditioreidl tenure systentd.“Traditional
activities [....] such as hunting, fishing, trappiagd gathering, shall be recognized as

important factors in the maintenance of their a@lsuand in their economic self-reliance

“Aboriginal fisheries policy in Atlantic Canada,” &ine Policy 27, (2003): 417-424; Wiber and Milley, n.
2 above.

M Robert Charles Capistrano, “Reclaiming the anakstaters of indigenous peoples in the Philippines:
the Tagbanua experience with fishing rights andhiewbus rights,” Marine Policy(2009) |n pres$: 6.

121LO Convention No. 169, Article 14.

2 bid., Article 15 and 17.



and development™* an implied priority for indigenous peoples ovempueting users of

living resources.

International standards on indigenous peoplest righparticipate and to free,
prior, and informed consent is stipulated in Adi@(1) of ILO Convention 169:

The people concerned shall have the right to debiele own priorities for

the process of development as it affects theislibeliefs, institutions and
spiritual well-being and the lands they occupy treowise use, and to
exercise control, to the extent possible, overrtbain economic, social,
and cultural development.

2.1.2 1992 United Nations Conference on Environment and &elopment

The UN Conference on Environment and DevelopmeNGHED)™ held in Rio in
1992 provided several multilateral environmentateagients which now shape the
strategies and approaches of Governments in relatm the environment and
development, including natural resource managemé&he assessment of the Rio
Agreements highlight the recognition of indigenqeoples as a major group for the
implementation of Agenda 21 as one major accommpiesit. As discussed in Section Il
of Agenda 21, Chapter 26 entitled, “Recognizing simedngthening the role of indigenous
people and their communities.” The first paragramtknowledges that indigenous
peoples have “developed over many generations astiboltraditional scientific
knowledge of their lands, natural resources andremment. Indigenous peoples and
their communities shall enjoy the full measure afman rights and fundamental
freedoms without hindrance or discriminatio®éction Ill, Chapter 26 of Agenda 21,
also recognizes the indigenous rights to landglledtual and cultural property and the
need to preserve customary and administrative ipeactadvocates empowerment,
promotes participation and proposes involvement r@gsource management and

conservation.

14 bid., Article 23.



The promotion of participation is a key for thigpoet as the first paragraph of
Agenda 21 expresses this as follows:

[T]heir ability to participate fully in sustainabevelopment practices on
their lands has tended to be limited as a resulaabrs of an economic,
social and historical nature. In view of the ingdationship between the
natural environment and its sustainable developnaemt the cultural,

social, economic and physical well-being of indiges people, national
and international efforts to implement environméntasound and

sustainable development should recognize, accommogaomote and

strengthen the role of indigenous people and g@mmunities.

However, the Agenda 21 also contains several festwhich give indigenous
peoples cause for concern as these were drawnthgittée indigenous participation and
indigenous peoples have been marginal to subsegeergions. The documents weaken
indigenous rights by overemphasizing State sovetgigby refusing to recognize
indigenous peoples as peoples with collective anstindt identities, by not
acknowledging territorial rights, by consideringligenous peoples as objects of study
and development not as self-determining subjecthaif lives; and by limiting them to
passive and reactive roles in participation andineaship. The issue of clear mechanisms
for participation, within intergovernmental procesdss an important issue that requires

urgent attentiori®

2.1.3 1992 United Nations Convention on Biodiversity (UNBD)

The UN Convention on Biological Diversity known informally as the
Biodiversity Convention, is an international legallinding treaty that was adopted in
Rio de Janeiro in June 1992This Convention aims to conserve the earth’sogickl
diversity, promote the sustainable use of theseuress, and promote equitable sharing
of benefits derived from these resources. The UNG@&IDses on various thematic issues

and also covers other issues that cut across $@arhatic areas. The Convention of

15 United Nations Conference on Environment and Dmelent (hereafter: UNCED).
18 J0ji Carifio. “Indigenous peoples, forest dwellevemen and local communities,” XI World Forestry
Congress (Rome :Food and Agriculture Organizati®d7), 148-149.



Parties of the CBD had specifically adopted deosielated to other cross-cutting issues
and concerns such as the protected areas, ecosggi@mach, education and public
awareness, finance mechanisms, among others. Bpgedihe CBD, however, it uses the
term indigenous and local communitiesther thanindigenous peoplewhich in effect
restricts the rights of indigenous peoples. Witk 2007 adoption of the UN Declaration
of the Rights of Indigenous Peoples (UNDRIP) whicdiscussed in the next section, the
CBD has integrated in specific Conference of Par{@OP) IX decisions, noting the
UNDRIP as the international standard in the rediogmiof the human rights of

indigenous peoples in specific issues and conderte CBD implementatiort®

Specific to the particular recognition and respetttraditional knowledge,
innovations and practices of the indigenous andlloommunities relevant to the in-situ
conservation and sustainable use of biodiversityis isignificant to note the CBD
statement on Article 8(j) as follows:

Subject to its national legislation, respect, preseand maintain
knowledge, innovations and practices of indigenoaad local

communities embodying traditional lifestyles rele/éor the conservation
and sustainable use of biodiversity and promoté theler application

with the approval and involvement of the holderssath knowledge,
innovations and practices and encourage the edpitsiitaring of the
benefits arising from the utilization of such knedge, innovations and
practices.

As a natural resource management strategy, thesidesi of the recent
Conference of Parties of the CBD in relation totpcted areas also adopted the
following obligations of Governments towards indiges and local communities, as

stated in the following decisions:

" United Nations Convention on Biodiversity (hereaflUNCBD).
'® UNCBD, Decision IX/12 of COP IX: 2008, availabi®in
<http://www.cbd.int/decision/cop/?id=11655>.



Recalls the obligations of the Parties towards indigenousl docal
communities in accordance with Article 8 (j) andated provisions and
notesthat the establishment, management and plannipgodécted areas
should take place with full and effective partidipa of, and full respect
for the rights of indigenous and local communittessistent with national
law and applicable international obligatioris;

Recognizingthe need to promote full and effective participatiof
indigenous and local communities in the implementatof the
programme of work on protected areas at all lexatgynotingthe United
Nations Declaration on the Rights of Indigenousfen|...].

Encouragedarties to ensure that conservation and developautivities
in the context of protected areas contribute todrexlication of poverty
and sustainable development and ensure that beraafging from the
establishment and management of protected aredaidyeand equitably
shared in accordance with national legislations @r@imstances, and do
so with the full and effective participation of igednous and local
communities and where applicable taking into actandigenous and
local communities’ own management systems and mestpuse’

These CBD decisions are significant with the stateinon the obligation of
Parties towards indigenous and local communitigs.also takes note that the
establishment, management, and planning of prateateas should take place with the
full and effective participation and full respedt the rights of indigenous and local
communities. Further, the CBD-COP9 also takes mdt¢he UN Declaration of the
Rights of Indigenous Peoples as adopted in 2007thiey United Nations General
Assembly, as a minimum universal standard on intige peoples rights in the
implementation of the programme of work on protd@eeas; and with the recognition of
the indigenous and local communities’ own manageraed customary use of the

protected areds.

'9bid., Decision VII/28 of COP VII: 2007, availableom
<http://lwww.chd.int/decision/cop/?id=7765>.
%% |bid., Decision IX/18 of COP IX: 2008, availablem
<http://www.cbd.int/decision/cop/?id=11661>.
%L |bid., COP IX: 2008, available from <http://wwwatint/decisions/cop/?m=cop-09>.
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2.1.4 United Nations Declaration on the Rights of Indigenus Peoples

The Declaration on the Rights of Indigenous Peopias adopted by the General
Assembly on 13 September 2007, by a majority of $thtes in favour, 4 votes against
(Australia, Canada, New Zealand and the UnitedeS}and 11 abstentions (Azerbaijan,
Bangladesh, Bhutan, Burundi, Colombia, Georgia, yeemigeria, Russian Federation,
Samoa and Ukraine). Since its adoption, Australia heversed its position and now
endorses the Declaration. Colombia and Samoa haweeraversed their positions and
indicated their support for the Declaratidnin relation to Australia’s endorsement of the
Declaration, Prime Minister Kevin Rudd read his 36drd speech to the Parliament in
2008, a public apology that was watched by hundoégsarliamentarians, former prime

ministers and representatives of the indigenoushcomnity, expressing:

The time has now come for the nation to turn a pege in Australia's
history by righting the wrongs of the past and sovimg forward with
confidence to the future. We apologize for the laawvsl policies of
successive Parliaments and Governments that hdlieteid profound
grief, suffering and loss on these our fellow Aakéns. We apologise
especially for the removal of Aboriginal and Torr&rait Islander
children from their families, their communities atiekir country. For the
pain, suffering and hurt of these stolen generatitimeir descendants and
for their families left behind, we say sorry. Tetmothers and the fathers,
the brothers and the sisters, for the breaking @pfamilies and
communities, we say sorry. And for the indignitydagdeegradation thus
inflicted on a proud people and a proud culture sy sorry>

A year later, this humble expression by the AugtralGovernment was followed
by a statement made by Indigenous Affairs Minigemny Macklin on Australia’s change

22 United Nations Permanent Forum on Indigenous ksdurited Nations Declaration on the Rights of
Indigenous Peoples [on-line] (New York: Secretaniathe Permanent Forum on Indigenous Issues, 2007,
accessed 02 January 2010); available from <httwMwin.org/esa/socdev/unpfii/en/declaration.html>;
Internet.

% The Sydney Morning Herald, Prime Minister Kevind®lis speech to the Parliament [on-line]
(Sydney: Sydney Morning Herald, 2008, accessedbd?ary 2010); available from
<http://www.smh.com.au/articles/2008/02/13/1202 78156 .html?page=fullpage#contentSwap2.>;
Internet.
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in position at the Parliament House by supportihmgdeclaration and as part of the Rudd
Government’s election promises and reversing theald Government’s vote in 2007.

Macklin showed their support to the declaratioraasmportant step towards closing the
gap between indigenous and non-indigenous Austialend as an expression of their

respect for indigenous peoples, expressing:

We want Indigenous Australians to be partners foresf to close the gap.
For this to happen, we must recognize the uniqaeepbf Indigenous
people in Australig?

On the contrary, in speaking to the General Assgrobl 13 September 2007,
Canada’s Ambassador to the UN, John McNee exprdssetisappointed to have to vote
against the Declaration. He explained that Canaath dignificant concerns about the
language in the document, specific are: the promsion “lands, territories and
resources;” the provisions on “free, prior, andomied consent when used as a veto;”
and dissatisfaction with the process which was seenot having been “open, inclusive

or transparent®®

Similarly, the Declaration is said to be incongmtevith the Canadian legal
tradition, and signing on to it would have givertive groups an unfair advantage, the
minister said in an interview in advance of the GHBneral Assembly vote. As expressed
by Indian Affairs Minister Chuck Strahl in 2067:

In Canada, you are balancing individual rights usrsollective rights, and
(this) document...has none of that,” he said. “Bynsig on, you default
to this document by saying that the only rightplay here are the rights

24 Australian Broadcasting Corporation, Australisstgport UN Indigenous rights declaration [on-line]
(Sydney: Australian Broadcasting Corporation Nex@)9, accessed 08 January 2010); available from
<http://www.abc.net.au/news/stories/2009/03/26/25Z7htm>; Internet.

% Christopher J. Fromherz, “Indigenous peoples’ towyalitarian juridical pluralism, self-
determination, and the United Nations Declaratioriree Rights of Indigenous Peoples,” University of
Pennsylvania Law Review 156 (2008): 1345.

% CanWest News Service, Native rights declaratimonsistent with legal tradition: Strahl [on-line]
(Ontario: The Canada.com Network, 2007, accesserhfuary 2010); available from
<http://www.canada.com/nationalpost/news/story.atd®#23df9769-3423-4f43-b828-
a755725c2719&k=23677>; Internet.
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of the First Nations. And, of course, in Canadat'thinconsistent with
our Constitution.

Contrastingly, on the eve of the vote, AssemblyFaft Nations Chief Phil
Fontaine expressed his disappointment in Canad&sisidn and appealed for
reconsideration expressing, “This is an aspiratiqee) document [...], it's neither a
convention, nor a treaty. When it comes to thedseds that are set, if there is a legal
(conflict), domestic laws will prevail,” arguingehMinister was reading too much into its
legal implications. On balancing rights, Fontased the record of Canadian native
groups is one of responsible partfer.

Although the Declaration has raised a lot of coversy since its drafting stages,
with some States arguing that it makes the indigsrmeoples ‘citizens plus’ enjoying
special rights which other members of their poporet do not enjoy, S. James Anaya, a
UN Special on the Situation of Human Rights anddamental Freedoms on Indigenous
People, views this in a different ligfft:

Accordingly, the Declaration does not attempt tcstb@ indigenous

peoples with a set of special or new human rights,rather provides a
contextualized elaboration of general human righiisciples and rights as
they relate to the specific historical, culturadasocial circumstances of
indigenous peoples. The standards affirmed in teelddation share an
essentially remedial character, seeking to redtiesssystemic obstacles
and discrimination that indigenous peoples havedan their enjoyment

of basic human rights. From this perspective, thendards of the

Declaration connect to existing State obligationdar other human rights
instruments?

" bid.

% Ronald Kakungulu, “The United Nations Declaratnthe Rights of Indigenous Peoples: a new
dawn for indigenous peoples rights?” Cornell Laa@a Inter-University Graduate Student Conference
Papers (Cornell Law Library, 2009), 7. Availablerfr
<http://scholarship.law.cornell.edu/cgi/viewcontegt?article=1046&context=Ips_clacp>.

29" United Nations Human Rights Council. Ninth sessidgenda item 3. A/HRC/9/9 11 August 2008.
Promotion and protection of all human rights, gipiblitical, economic, social and cultural rights;luding
the right to development. Special Rapporteur orsttuation of the human rights and fundamental
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Nonetheless, not all of the battles fought by miires have been only on behalf
of their own groups. Sometimes, the rights thatehbeen won have been won for
everyone. For example, women were never fightingl jior themselves; they were
fighting for their children, and even for the mertfieir lives®™ In Canada, the Charter of
Rights and Freedoms is not just a collection oferghed rights for various linguistic,
sexual, and aboriginal minorities. It standardizgtits for all citizens to the degree that
rights struggles for particular groups enhance larifg the rights of all citizens, they
strengthen, rather than weaken the coutttry.

While as a General Assembly Declaration it is ndegally binding instrument
under international law, according to a UN predsase, it does represent the dynamic
development of international legal norms and itees the commitment of the UN's
member States to move in certain directiomee UN describes it as setting an important
standard for the treatment of indigenous peoplas whll undoubtedly be a significant
tool towards eliminating human rights violationsaamgt the planet's 370 million

indigenous people and assisting them in combatigggichination and marginalizatiori"

As a positive development that the UN General Asdgnadopted, the
Declaration not only inspires indigenous peoples, &lso small-scale fishing people
regardless of their ethnic background even if #igguage pertaining to the “rights to
marine resources and sea space” was consideraligrestadown from what was

previously stated in the draft that had been catad in the years prior to its final

freedoms of indigenous peoples, S. James Anayadlable on-line <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G08/149/40/PDF/G08149402@ffenElement>

%0 Michael Ignatieff, “The Rights Revolution,” (Tanto, Canada: CBC Massey Lecture Series, House
of Anansi Press Ltd., 2000), 117.

3 bid.

32 United Nations Permanent Forum on Indigenous kssiistoric milestone for Indigenous Peoples
worldwide as UN adopts Rights Declaration,” 13 $egter 2007. Available from
<http://www.un.org/esa/socdev/unpfiildocuments/Beation_ip_pressrelease.pdf>.
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inauguratior™> In the draft text of the United Nations Declaration the Rights of

Indigenous Peoples, Article 26 reads:

Indigenous peoples have the right to own, devetomtrol, and use the

lands and territories, including the total enviramh of the lands, air,
waters, coastal seas, sea ice, flora, fauna aret otsources, which they

have owned traditionally owned, otherwise occumiedsed.

Then, in the wording that was finally approved, theect reference to the seas

was removed. The same paragraph now reads:

Indigenous peoples have the right to own, use, Idpye@nd control the
lands, territories and resources that they podsgsgason of traditional
ownership or other traditional occupation or usewell as those which
they have otherwise acquired.

Nonetheless, the Declaration does contain impbgenciples regarding
indigenous peoples’ rights to livelihood, cultuneatural resources and self-
determination. In the negotiations, the letterins’peoples’ proved as a challenge
because it determines whether we are talking albdutidual or collective rights.
In the final text, however, the ‘s’ stayed, to tieéef of indigenous peoples around
the world. Since the Declaration is drawn from haomahts legislation and
principles that are universal, these rights haveater relevance than the

Declaration might suggedt.

2.2 Areview of Canadian policies related to indigenoupeoples rights

The emergence of indigenous peoples as a diretitipant in global affairs and
their inherent rights as a priority for the inteiioaal community was welcomed by the

Canadian Government. However, Canada’s long-stgnslipport for the UNDRIP only

33 Svein Jentoft, “The human rights of small-scigaihg people,” SAMUDRA Report, (November
2008): 14.
*1pid., 14.
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waned after the rise of a new government in 2086ieflected when the Conservative
Party of Canada won a plurality of the seats inRadiament creating the proportionally
smallest minority government since Confederation1867%° Similarly, the positive
image of Canadian leadership in the empowermemtdifenous peoples is not reflected
however in Canada’s response to its own legal abtigs under the Convention on
Biological Diversity (CBD}° and the UNDRIP outlined above in 2.1.4. In thégard,
Canada does not yet have domestic legislation dicig® protecting traditional
knowledge orheritage, and it is unclear whether the Canadiamtsowould regard
knowledge as an “aboriginal right”

A step in the direction of implementing the CBD wtaken in 1994, with the
publication of the Canadian Biodiversity StrateggBE)>® Government officials
characterized the CBS as a “blueprint for actiobit thus far, it has only led to
consultations and studié$.Most references to indigenous peoples in the CBS a
contained in the chapter “Indigenous Community kenpéntation.* It describes what
indigenous peoples can do to implement the CBD, rbakes no commitments for
Federal financial support, legal recognition, ajidéative protection for these initiatives.
The rest of the CBS speaks as if indigenous pedydes no distinct rights in relation to

the implementation of the CBD by Candda.

% Fromherz, “Indigenous peoples’ courts: egalitajiaitical pluralism,” 1345.

% Russel Lawrence Barsh and James (Sakej) Youngleoderson, “Biodiversity and Canada’s
Aboriginal Peoples,” inSvein Jentoft, Henry Minde and Ragnar Nilsen &ufigenous peoples: resource
magagement and global righ®elft, Netherlands: Eburon Academic Publishe4$):

Ibid., 55.

3 Canadian Biodiversity Strategy (hereafter: CBSjgilable from: <http://www.eman-
rese.ca/eman/reports/publications/rt_biostrat/clhé&i?.

39 Barsh and Henderson, ““Biodiversity and Canadai®rginal Peoples,” 60.

0 See also <http://www.cbin.ec.gc.ca/strategie-si@?7.cfm?lang=eng>.

*1 Barsh and Henderson, “Biodiversity and Canada’sriginal Peoples,” 60.
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2.2.1 18" Century Treaties of Peace and Friendship

In Canada, aboriginal entitlements to fisheriegdr arise from Supreme Court of
Canada adjudications that affirm the existenceesty rights or other forms of aboriginal
rights as recognized in the Canadian constitufidre affirmation of treaty-based rights
and aboriginal rights in Canada and other Statesras indigenous peoples access to and
participation in commercial fisheries, thereby pdavg social readjustment and some
justice?® This is subject to the international law, partioiy the Vienna Convention on
the Law of Treaties adopted on 22 May 1969 whicpliap to treaties between States.

The “treaty” being defined for the purposes of ienna Convention as:

An international agreement concluded between Statesitten form and

governed by international law, whether embodied 8ingle instrument or
in two or more related instruments and whatever [articular

designatiori?

Without prejudice to any relevant rules of the migation concerned, the
Convention expressly provides that it applies ty #&eaty which is the constituent
instrument of an international organization and aoy treaty adopted within an
international organization. Moreover, treaties atatutes relating to Indians should be

liberally construed and doubtful expressions reswin favour of the Indiar's.

The root of the problem rested on fundamentallfed#int assumptions about the
meaning of treaties. Within the British/Europeandttion, such treaties were about
sovereignty, with the agreements transferring @ffeccontrol of the land and its
inhabitants to the British. The British (and, inntemporary court proceedings, the

Government of Canada) argued that, by signing thaties, the indigenous peoples

“2 Anthony Davis and John Wagner, “A right to fish & living? The case for coastal fishing people’s
determination of access and participation,” Ocaah@oastal Manageme#®, (2006): 495.

“3Vienna Convention on the Law of Treaties, ArtibleAvailable from
<http://untreaty.un.org/ilc/texts/instruments/espliconventions/1_1 1969.pdf>.

4 Nowegijick v. The Queen, [1983] 1 S.C.R. 29, p. 30
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became subject to British law. By implication, thigreement left the British free to deal
with Aboriginal land and resources as they sawdit. the other hand, the Mi’kmaq and
other First Nations took the agreements as itMiih their tradition by symbolically
sharing their resources and to represent peacedscby promising not to wage war.
These treaties were not, like later western Camadgreements, clearly devoted to the
indigenous peoples surrender of land and resouesves, though explicit land surrenders

were actually required before indigenous landsadel alienated for other purposgd.

The Treaties of Peace and Friendship of 1760-136&Annex A is an example
of a tactical innovation developed by thé"i&ntury Imperial British as an efficient and
effective means for militarily neutralizing Eastédorth American Native peoples in the
context of their on-going imperial struggles withet French for possession of the
continent and control of trade. Treaties were aisasidered by the English as an
effective means for opening-up land for colonizatiand settlemerif Similarly, the
Royal Proclamation of 1763 is generally held tothe foundation for historical and
contemporary treaty rights and a pivotal first station of the British Government’s
commitment to signing land surrender treaties Wwitist Nations before traditional lands
were occupied’ While many Aboriginal commentators assert that tReyal
Proclamation recognized indigenous sovereignty,dbeument makes it clear that the
British Government considered these “Indian Tenés' to be fully British. As the

proclamation states:

And We do further declare it to be Our Royal WitidaPleasure, for the
present as aforesaid, to reserve under our SowgyeiBrotection, and
Dominion, for the use of the said Indians, all t@ds and Territories not
included within the Limits of Our said Three newv@mments [Quebec,
East Florida and West Florida], or within the Lisiof the Territory
granted to the Hudson's Bay Company, as also &l lthnds and

% Ken Coates, The Marshall Decision and Native RigQuebec: McGill-Queen's University Press,
2000), 41.

“5 Davis and Jentoft, “The challenge and the promfdadigenous peoples’ fishing rights,” 226.

*" Coates, “The Marshall Decision and Native Righ&d,”
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Territories lying to the Westward of the Sourcedhsd Rivers which fall
into the Sea from the West and North West as adiidé&%

Nonetheless, the Royal Proclamation set a highdatanfor the Government to
follow, for it clearly stated that Aboriginal land® areas not previous settled by
Europeans were to used for and by First Nationglpeontil a proper treaty had been

negotiated?

Contrastingly, the indigenous peoples base suakeaggnts as political compacts
between two independent and sovereign nations whbich the legal foundation of their
self-determination and self-GovernméhtIn addition, it needs to be noted that for many
Canadian First Nations peoples, treaties are thedation and the embodiment of their
nationhood as well as the formal basis for theique political and social position within
the Canadian confederatidh. For them, the treaties, concretely represent and
acknowledge the ‘fact’ of their nationhood and loéit identity as distinct peopl&%.In
defining and concretising their indigenous rightse treaties for indigenous peoples
should not be critically treated as a minority frarculturally-diverse country such as

Canada.

2.2.2 Canadian Constitution of 1982

Section 35 of the Canadian Constitution Act of 1982ognizes and affirms

existing Aboriginal and treaty rights. It providist:

“The existing aboriginal and treaty rights of thleogginal peoples of
Canada are hereby recognized and affirmed. In Agis "aboriginal
peoples of Canada" includes the Indian, Inuit andti$! peoples of
Canada. For greater certainty, in subsection (Baty rights" includes

*8 |bid.

9 |bid.

0 Harald Prins, “The Mi’kmagq: Resistance, accommiotiaiand cultural survival,” (Forth
Worth:Harcourt Brace College, 1996): 13-14.

*1 Davis and Jentoft, “The challenge and the promfsadigenous peoples’ fishing rights,” 225.

*2|bid., 225; see also: M. Asch, Home and nativeliaboriginal rights and the Canadian constitution
(Toronto: Methuen Press, 1984); Indian and Eskireso&iation of Canada. Native rights in Canada.
(Ottawa: Indian and Eskimo Association of Cana@®&,2); Wiber and Kennedy, n. 2. above.
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rights that now exist by way of land claims agreeteeor may be so
acquired. Notwithstanding any other provision astAct, the aboriginal
and treaty rights referred to in subsection (1) guaranteed equally to
male and female persons™®

The Supreme Court has reaffirmed sue generisnature of Aboriginal title, and
the historic powers of the Crown constitute thersewof the fiduciary obligation, which
guides the interpretation of section 35. In definam existing Aboriginal right, the Court
found the Government has the responsibility toiraet fiduciary capacity with respect to
indigenous people¥. In addition, the Canadian Charter of Rights andeBpms (also
known as the Charter of Rights and Freedoms) isllaobrights entrenched in the
Constitution of Canada. It forms the first parttioé Constitution Act, 1982. The Charter
guarantees certain political rights to Canadiarzeits and civil rights of everyone in
Canada from the policies and actions of all lee¢l&overnment. It is designed to unify
Canadians around a set of principles that embodgetlights. The Charter was signed
into law by Queen Elizabeth Il of Canada on Apiidl 1982 (along with the rest of the
Act). Section 25 of the Canadian Charter of Rigimsl Freedoms under the heading
"General" in the Charter reads:

The guarantee in this Charter of certain rights timddoms shall not be
construed as to abrogate or derogate from any @ibalj treaty or other
rights or freedoms that pertain to the aboriginaogles of Canada
including: (a) any rights or freedoms that haverbeecognized by the
Royal Proclamation of October 7, 1763; and (b) aglyts or freedoms that
now exist by way of land claims agreements or nagdoacquired.

While section 25 is also the Charter section tleasimost directly with Canadian
Aboriginals, it does not create or constitutionalights for them. However, the Charter

is a part of the larger Constitution Act, 1982. Abmal rights, including treaty rights,

%3 Canadian Constitution Act of 1982. Section 35.

* patricia Doyle-Bedwell and Fay Cohen, “Aborigipaioples in Canada: their role in shaping
environmental trends in the twenty-first centuriy, Edward Parson ed. Governing the environment:
persistent challenges, uncertain innovation (Tarodniversity of Toronto Press, 2001),171.
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receive more direct constitutional protection undection 35 of the Constitution Act,
1982.

2.2.3 Amendments to the Indian Act of 1876

The Indian Act’ is a Canadian statute that concerns registeradnsdthat is,
First Nations peoples of Canada), their bands, tardsystem of Indian reserves. The
Indian Act was enacted in 1876 by the ParliamenCahada under the provisions of
Section 91(24) of the Constitution Act, 1867, whigmovides Canada's Federal
Government exclusive authority to legislate in tielato Indians and Lands Reserved for
Indians. The Indian Act is administered by the Miar of Indian Affairs and Northern

Development.

The Act defines who is an "Indian" and containstaiarlegal rights and legal
disabilities for registered Indians. The rights lagt/e to Indians in the Indian Act are
beyond legal challenge under the Canadian ChaftRights and Freedoms. Section 25
of the Canadian Charter of Rights and Freedomsarticolar, provides that the charter
shall not be interpreted as negating specific giwal treaties and their corresponding

rights and freedoms.

In 1985 the Canadian Parliament passed Bill C-8h, Act to Amend the Indian
Act" but because of a presumed Constitutional regquent, the Bill took effect as of
17 April 1985. The Bill has amended the Indian fca number of important ways:

= |t ends discriminatory provisions of the Indian Adspecially those which

discriminated against women. A woman who marrieseanber of another band

% Indian Act, An Act respecting Indians, R.S., 1985I-5 (hereafter: Indian Act).

% Department of Justice Canada, "Update notichedistice Laws site, Indian Act ( R.S., 198%; c.
5),” available from http://laws.justice.gc.ca/ershiioc/cs/I-5//20090923/en?page=1; Internet; acde3se
December 2009; see also http://www.johnco.com/edbil_c31.html.
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no longer automatically becomes a member of hebdn®ds band. Transfers
between bands are still possible if the receiviagdagrees;

= |t changes the meaning of "status" and for thet finme allows for limited
reinstatement of Indians who were denied or lastustand/or Band membership
in the past;

= Before Bill C-31 was passed in 1985, the Act gehedefined status Indians in
two ways: First, an Aboriginal was any person whasva member of a "Band"
recognised for the purposes of the Act (whethenatr the Band had reserve
lands); and

= |t allows bands to define their own membershipsule

The Indian and Northern Affairs Canada (INAC) isndated to support the
indigenous people (First Nations, Inuit and Mé#éisil Northerners in their efforts to:

= improve social well-being and economic prosperity;
= develop healthier, more sustainable communitied; an
= participate more fully in Canada'’s political, sb@ad economic development - to

the benefit of all Canadians.

INAC is one of the Federal Government departmeggpansible for meeting the
Government of Canada's obligations and commitmienEsrst Nations, Inuit and Métis,
and for fulfilling the Federal Government's congiinal responsibilities in the North.
INAC's responsibilities are largely determined bymerous statutes, negotiated
agreements and relevant legal decisions. MosteoD#partment's programs, representing
a majority of its spending - are delivered throughrtnerships with Aboriginal

communities and federal-provincial or federal-temial agreement¥’

Unfortunately, the Department of Indian Affairsrrfwally established in 1880,

was not a key federal agency, particularly in gasttanada, and attracted scant attention

*"Indian and Northern Affairs Canada, Mandate [ore]i(Ottawa: Indian and Northern Affairs Canada,
2009, accessed 3 January 2010) available from//Mmttpw.ainc-inac.gc.ca/ai/index-eng.asp; Internet.
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and few resource®. While exercising little national authority, the pdgtment quickly
asserted considerable control over the lives ofinbd@genous people, both by legislative
restructuring and administrative actithOver the years, through a series of specific
Government policies, such as centralization, anssiga exclusion from mainstream
economic activity, Canada’s indigenous people becamost completely dependent on
Government social support systems. The indigeneoplps had very limited access to
the fishery for food and derived no direct econotenefit from the Maritime region’s
fishery and forest resourc&Being subject to the Indian Act poses a signifigaoblem
confronting Maritime First Nations as they havewésw workable templates for the

transfer of governance powers over natural ressiifce

2.2.4 Ocean’s Act of 1996

Four years after the Agenda 21, Canada’s Ocean?¥ Aais passed which
establishes a framework for cross-sectoral integratnanagement through the
development of an Oceans Management Strategy (OMt).Oceans Act of 1996 also
establishes an integrated oceans management reiffimmagh the development of
Integrated Management Plans (IMPs), which are ¢orporate large ocean management
areas (LOMAs) and marine environmental quality (MEQidelines for outcomes based
and adaptive management. Canada’s Oceans Str&&§f¢ was released in July 2002
with three main policy objectives: the understagdi&nd protection of the marine
environment; to support sustainable economic oppdrés; and to show international

leadership in oceans managem¥rithe Preamble of Ocean’s Act reads:

%8 Coates, “The Marshall Decision and Native Righ#€)”

% bid., 45.

€ Wiber and Milley, “After Marshall,” 168.

1 Wiber and Kennedy, “Impossible dreams,” 288.

%2 Department of Justice. Oceans Act (1996, c. 3Bjilable from <http://laws.justice.gc.calen/O-2.4/>

% Fisheries and Oceans Canada, “Ocean Strategy?2, 28@ilable from <http://www.dfo-
mpo.gc.ca/oceans-habitat/oceans/ri-rs/cos-sochmifoc_e.pdf>.
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WHEREAS Canada recognizes that the oceans and rismiurces offer
significant opportunities for economic diversificat and the generation
of wealth for the benefit of all Canadians, andparticular for coastal
communities [...] AND WHEREAS the Minister of Fishesi and Oceans,
in collaboration with other ministers, boards anderzies of the
Government of Canada, with provincial and terrabigovernments and
with affected aboriginal organizations, coastal ommities and other
persons and bodies, including those bodies edtalisnder land claims
agreements, is encouraging the development andemmoitation of a
national strategy for the management of estuamo@stal and marine
ecosystems.

Part 2, Section 9 and Section 31 of the Oceansimivs the Ocean Management
Strategy provides an enabling framework towardemume partnership among various
stakeholders including the Government and indigerp®oples as indicated:

Section 9.

The Minister, in collaboration with other ministet®ards and agencies of
the Government of Canada, with provincial and terial governments
and with affected aboriginal organizations, coastahmunities and other
persons and bodies, including those bodies estaolisnder land claims
agreements, shall lead and facilitate the developraed implementation
of a national strategy for the management of esteacoastal and marine
ecosystems in waters that form part of Canada avhith Canada has
sovereign rights under international law.

Section. 31.

The Minister, in collaboration with other ministeb®ards and agencies of
the Government of Canada, with provincial and terial governments
and with affected aboriginal organizations, coastahmunities and other
persons and bodies, including those bodies edtalisnder land claims
agreements, shall lead and facilitate the developraed implementation
of plans for the integrated management of all & or measures in or
affecting estuaries, coastal waters and marine ravateat form part of
Canada or in which Canada has sovereign rightsruntdenational law.

®Elizabeth Foster, Marcus Haward, Scott Coffen-Smotlmplementing integrated oceans
management: Australia’s south east regional mgpiae (SERMP) and Canada’s eastern Scotian shelf
integrated management (ESSIM) initiative,” Mariradi€y 29, (2005): 392.
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Canada again explicitly confirmed its commitmengenda 21 in 2002 when it
declared that it©ceans Strategwas a concerted effort to implement the principés
Agenda 21 and to meet its international commitménmtsustainable development. The
Government noted that an important principle oégnated management is inclusive and
collaborative ocean governance structures and pseseA key section on governance in
Oceans Strategy states:

The governance model proposed for Integrated Manegeis one of

collaboration. It involves ocean management degssibased on shared
information, on consultation with stakeholders, amdtheir advisory or
management participation in the planning processs lalso based on
institutional arrangements that bring togethestdkeholders. Participants
taking an active part in designing, implementingd amonitoring the

effectiveness of coastal and ocean management, @adspartners that
enter into agreements on ocean management plans specific

responsibilities, powers and obligations. It isoalecognized that in
specific cases, Integrated Management and planmayg be achieved
through co-managemeft.

However, while the Oceans Act does provide for Miaister of Fisheries and
Oceans to involve “coastal communities” in the depment and implementation of both
a national oceans strategy and integrated managegias, this is very generally stated
and does not appear to be directly applicable shefie® The devolution of
management authority to the local level would regjai major or even drastic revision of
fisheries laws and possibly other related legistatjiven particular political and socio-

economic conditions where legal changes may bedliffto accomplish.

® Fisheries and Oceans Canada, “Canada’s Ocear@fiaavailable from <http://www.dfo-
mpo.gc.ca/oceans-habitat/oceans/ri-rs/cos-soc/pagefsp#governance; Internet. accessed 3 January
2010.>.

% Marian Binkley, Alison Gill, Phillip Saunders a@koff Wescott, “Community involvement in
marine and coastal management in Australia anddzghan D.R. Rothwell and D.L. VanderZwaag eds.
Towards principled oceans governance: Australigh@anadian approaches and challenges (London:
Routledge Press, 2006): 254.

25



2.2.5 Fisheries Act of 1846

The Fisheries Act of 1846 was established to marage protect Canada's
fisheries resources. It applies to all fishing znkerritorial seas and inland waters of
Canada and is binding to federal, provincial andittgial Governments. As federal
legislation, the Fisheries Act supersedes proviniegislation when the two conflict.
Consequently, approval under provincial legislatimay not necessarily mean approval
under the Fisheries Act. The Government of Canaddlsority over fish and fish habitat
arose from the Constitution Act (1982) that estdi®d the respective roles and authority
of the Government of Canada and Provincial Govenimerlhis Constitution Act
deemed the Government of Canada responsible forceestal and inland fisheries,
navigation and migratory birds and fiduciary resgpbitity to indigenous people.
Provincial Governments were given the right to m&kes governing property, public
lands and property rights. While the GovernmenCahada has the authority to manage
fish habitats, it has essentially no control ovee tuse of inland waters, beds of
watercourses or shorelines which fall under prawingurisdiction. Alternatively, the
provinces cannot make regulatory decisions conegrfish habitaf’ Since 1846, the
Fisheries Achas remained in place without major revisions.wkleer, the interpretation
of this mandate has resulted in a strong commitrognbe Fisheries and Oceans Canada
(DFO) in understanding the biological system witkightened development of fish
science and biological researéh.

2.2.6 Reginav. Sparrow, 1990

Ronald Sparrow from the Musquem reserve in Briisttumbia was charged with
violating federal fishing regulations when he wasght on the lower Fraser river using a

driftnet that exceeded acceptable limits. Sparrppealed, arguing that the Constitution

®" Fisheries Act, see also: <http://www.dfo-mpo.gocaans-habitat/habitat/policies-politique/act-
acte_e.asp.>.

% Daniel Lane and Robert Stephenson, “Instituti@medngements for fisheries: alternate structures an
impediments to change,” Marine Policy 24,(2000):386
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Act of 1982 had, in section 35, recognized “exg#boriginal and treaty rights” and that
his right to fish for salmon for food was an Abang right. Given the sensitivities, on
both coasts, about fishing rights and First Natidamand for access to their traditional
sources of food, th8parrow decisiolf was watched very closely. Moreover, it was the
first substantial test of the authority grantedFiost Nations under section 35 of the

Constitution Act’’

The Supreme Court, ruling in 1990, came down deeigion the side of the First
Nations, continuing a string of important Aboriginictories in the highest couft.The
Court ruled that Aboriginal and treaty rights cowddolve over time and should be

interpreted in a “generous and liberal mannerjhdgated:

The nature of s. 35(1) itself suggests that itdestrued in a purposive way.
When the purposes of the affirmation of aborighgtits are considered, it is
clear that a generous, liberal interpretation efwords in the constitutional
provision is demanded. When the Court of Appesédvbavas confronted
with the submission that s. 35 has no effect omigipal or treaty rights and
that it is merely a preamble to the parts of@hestitution Act, 1982, which
deal with aboriginal rights, it said the followiraf, p. 322:

This submission gives no meaning to s. 35. If piszk it would result in

denying its clear statement that existing rights laereby recognized and
affirmed, and would turn that into a mere promisadcognize and affirm

those rights sometime in the future. ... To@estrue s. 35(1) would be to
ignore its language and the principle that the Gomien should be

interpreted in a liberal and remedial way. We cdnaccept that that
principle applies less strongly to aboriginal rghthan to the rights
guaranteed by the Charter, particularly havingne¢@mthe history and to the
approach to interpreting treaties and statutesingléo Indians required by
such cases agowegijick v. R.[1983] 1 S.C.R. 29. .72

%9 Regina v. Sparrow (hereafter: Sparrow decisiovgjlable from
<http://csc.lexum.umontreal.ca/en/1990/1990scr1511800scr1-1075.html.>.
0 Coates, “The Marshall Decision and Native Righ8§89.
71 {1hi
Ibid., 89.
"2R. v. Sparrow, [1990] 1 S.C.R. 1075, p. 34.
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In other words, the nature of the federal Govesnis commitment was such that
the courts should not interpret the rights narrowBpovernments could regulate the
Aboriginal use of such resources, but they weruosed to do carefully, and only with a
“compelling and substantive objective.” Federalhauties could intervene in First
Nations fisheries for reasons of conservation asdurce management, but they had first
to demonstrate that they were justified in doing Barther, Aboriginal access to
resources was granted a high priority by the Cowedming immediately after
conservation and before commercial and sport fighinThis is interpreted in the
Sparrow decisioras follows:

The justificatory standard to be met may place avireburden on the

Crown. However, government policy with respecthe British Columbia

fishery, regardless of s. 35(1), already dictaked, tin allocating the right

to take fish, Indian food fishing is to be givenopity over the interests of

other user groups. Section 35(1) requires the Crtavensure that its

regulations are in keeping with that allocationpoibrity and guarantees

that those plans treat aboriginal peoples in a @euring that their rights
are taken seriously/.

The Sparrow decisiordid not offer much guidance for determining thetents

of the box of “aboriginal rights,” although the Same Court reasoned that section 35
“must interpret flexibly” so as to permit a certalagree of “evolution” of its coverage —
for example, fishing with new kinds of fishing gedhe Supreme Court reminded the
Federal Government that “the honour of the Crowat istake in dealings with aboriginal
peoples,” so that in conflicts involving Aboriginand non-Aboriginal people, the
“special trust relationship and the responsibitifithe Government vis-a-vis, aboriginals
must be the first consideratior(>

3 Coates, “The Marshall Decision and Native Righ89?”
" R. v. Sparrow, [1990] 1 S.C.R. 1075, p. 6-7.
5 Barsh and Henderson, “Biodiversity and Canada’sriinal Peoples,” 52.
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2.2.7 Reginav. Marshall, 1999

Supreme Court decisions have affirmed that indigemmeople have a treaty right
to access marine resources for ceremonial, subsistand with th&egina v. Marshaff
decisionin September 1999, ‘modest’ commercial livelihgnaposes. These rights, akin
to the Law of the Sea arguments, are rooted indibe that unless formally extinguished,
indigenous people establish explicit property rglals a consequence of historically

continuous occupation of specific localities and abresources within those localiti€s.

While the Marshall decisionrecognized a commercial level right of access for
First Nations in the Maritime Provinces of Canadaowwvere signatories to the 1.8
Century Peace and Friendship treaties, the subseqlarification of this decision
limited the benefit to a “moderate livelihood” anelquired that a community level of
benefit must result from any aboriginal commerdiahery. One problem is that the
Supreme Court of Canada did not specify how thd fmad commercial fisheries were to
be reconciled® Moreover, while theMarshall decision provides an opportunity to
advance the role of indigenous peoples in manageroénfishery resources, in
accordance with their self-governance, aspiratang building on their long tradition of
community management, this has been inhibited b lpaa lack of clear understanding
of treaty relationship by the established comméfghing industry, and in part by a lack
of attention by Governments to the potential fomoounity management systems as

effective means to promote conservation and swstkgrfisheries?

Two months after the release of tharshall decision the Supreme Court of
Canada took the rare step of issuing a clarificatiof the Marshall decision

® Regina v. Marshall (hereafter: Marshall decisigkyailable from
<http://mqup.mcgill.ca/books/marshall/g09-99.htm.>.

" Davis and Wagner, “A right to fish for a living477.

8 Melanie Wiber, Anthony Charles, John Kearney aikadeff Berkes,”Enhancing community
empowerment through participatory fisheries redgaidarine Policy 33, (2009): 177; see also: Wibad
Kennedy n. 2 above; Wiber and Milley n. 2 above.

" Wiber and Milley, “After Marshall,” 167.
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(17 November 1999), in response to an unprecedamyeelal of the Court’s decision by a
coalition of non-native fishing concerns. This dlaation is often referred to ddarshall

Il, and it clearly stated that the Federal MinistefFisheries has overall management
authority and that the right to a livelihood fishdrad limitations (namely conservation
and good governance). The clarification did notestaow this authority should be
exercised® The Court opened the possibility for the federal &ament to unilaterally
impose regulations or restrictions on constitutignarotected Mi’kmag treaty rights,
which may not have to meet any standard or justifin at all®*

Marshall 1l revives and legitimizes the process by which th&iaq originally lost the
enjoyment of their treaty rightdt is even worse than a return to the parliamentary
supremacy principle, which has been limited (astiea principle) by section 52 of the
Constitution Act, 1982Marshall 1l vindicates a kind of administrative supremacy over
Aboriginal peoples, in which ministerial discretioan unilaterally override fundamental
constitutional rights without the need for just#tmon or compensation. As such, it is a

cynical colonial wink to the Crown’s attorneys andhe mandarins in Ottawa.

2.3 Areview of Philippine policies related to indigenas peoples rights related to

fisheries management

The CBD was signed by the Philippines in June 1@@#hg the Earth Summit in
Rio de Janeiro and ratified by the Philippine Serat 8 October 19983 . Under the
CBD, the obligations of the Philippines include tievelopment of a national strategy
and action plan to provide the framework for natiomrmplementation of the CBD
objectives through action plans for the conservatind sustainable use of biodiversity,

and the equitable sharing of benefits arising frdme utilization of these natural

¥ 1pid.,” 169.

8. Kiera L.Ladner, “Up the creek: fishing for a newr@titutional order,” Canadian Journal of Political
Science 38, no. 4 (December 2005): 19.

82 Russel Lawerence Barsh and James (Sa’kej’) Younghitenderson, “Marshalling the Rule of Law
in Canada: of eels and honour, ” Constitutionalufot 1, no. 1 (1999): 17.
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resources. This, in turn, should be part of théonat sustainable development strategy,
plan and action; which includes the identificatiamd monitoring the important

components of biological diversity that need tacbaserved and used sustainably.

2.3.1 The Philippine Constitution of 1987

The 1987 Constitutidfi contains provisions dealing with the State’s absol
control over natural resources, including fisheaesd other coastal resources, while also
giving attention to local communities and indigesopeoples. The Philippine
Constitution states that all natural resourcescaveed by the State and that the “State
may directly undertake such activities, or it mawee in co-production, joint-venture, or
production-sharing agreements with Filipino citigeor corporations or associations at
least 60 percentum of whose capital is owned byh scitizens.* However, the
Philippine Constitution also allows the small-scalBlization of natural resources.
Furthermore, the constitution provides that theat&tshall protect the nation’s marine
wealth in its archipelagic waters, territorial sead exclusive economic zone, and

reserve its use and enjoyment exclusively to Fibgiitizens.?°

Specific in Article 12, Section 5 of the 1987 Bpyline Constitution indicates that:
“The State, subject to the provisions of this Ciasbn and national development
policies and programs, shall protect the rightsndigenous cultural communities to their
ancestral lands to ensure their economic, soaml, aultural well-being. The Congress
may provide for the applicability of customary lageverning property rights or relations

in determining the ownership and extent of ancedtrmain.”®’

Also, Article 2, Section 22 (on Declaration of Riples and State Policies),

Article 12, Section 5, (on National Economy andrigainy), Article 13, Section 6 (on

8 UNCBD, Article 6, available from <http://www.cbdtinbsap/>.
841987 Philippine Constitution (hereafter: Philippi@onstitution).
8 philippine Constitution, Article 12, Section 2.

% bid.

8 |bid., Article 12, Section 5.
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Social Justice and Human Rights), and Article XeLtien 17 (on Education, Science and
Technology, Arts, Culture, and Sports of the 19&hdgitution also provides the legal
framework to protect the rights of indigenous pesplin the Philippines. These
constitutional and legal safeguards protecting tights of, and giving preferential

treatment to indigenous people, exist as a negessaasure of social justice and

equity>®

Relevant to social justice and human rights of g\lipino citizen, Article 13,
Section 1 indicates that, “The Congress shall duighest priority to the enactment of
measures that protect and enhance the right dhalpeople to human dignity, reduce
social, economic, and political inequalities, aedhove cultural inequities by equitably
diffusing wealth and political power for the commgood. To this end, the State shall
regulate the acquisition, ownership, use, and dispa of property and its increments.”
Section 2 of the same article indicates that tlenption of social justice shall include
the commitment to create economic opportunitieethas freedom of initiative and self-
reliance. In the context of resource management emdronmental protection, the
Philippine Constitution provides the democratizatiof access to resourc&ssocial
justice in terms of preferential use of subsistefisteerfolk® and the right of the people

to a balance and healthful ecoldgy.

Additionally, Article 12, Section 5 of the Constitn guarantees that, “The State
subject to the provisions of this Constitution amational development policies and
programs shall protect the rights of indigenougural communities to their ancestral

lands to ensure their economic, social and cultuedlbeing.”

8 Grizelda Mayo-Anda, and others, “Is the concepEoée and Prior Informed Consent’ effective as a
legal and governance tool to ensure equity amodigémous peoples? A Case Study on the experience of
the Tagbanua on Free Prior Informed Consent, Catand, Palawan, Philippines,” (paper presentetieat
Survival of the Commons: Mounting Challenges anevNRealities the Eleventh Conference of the
International Association for the Study of Commangerty Bali, Indonesia, 9-23 June 2006): 3.

8 philippine Constitution, Article 13, Sections 4a6d 7.
% Ibid., Article XII, Section 3.
% Ibid., Article Il, Section 16.
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2.3.2 Local Government Code of 1991

The Local Government Code (LGC) of 1991 devolvesage responsibilities for
fishery resources and powers for their manageneriotal Governments. The Code
gives Local Governments the mandate to manage tpahiwaters within a distance
from the coast of 15-kilometer seaward, and to eaad enforce appropriate fishery
ordinances. Joint undertakings with non-governnieotganizations (NGOs), people’s
organizations, indigenous peoples, and other std#ters for the promotion of ecological
balance are also encouraged and promoted by the law

2.3.3 The National Integrated Protected Areas (NIPAS) Acbf 1992

As part of it international obligations to the UNDBBthe Philippine Government
has also enacted the NIPAS Act in 1992, as thd fegmework in the establishment of
protected areas to conserve biological diversitylevbromoting environmentally-sound
development around these aréads stipulated in the NIPAS Act, it clarifies tHdtis is
the Republic Act No. 7586, [An Act Providing foretliestablishment and Management of
National Integrated Protected Areas System, Ddjitie Scope and Coverage, And For
Other Purposes]. This Act is known and referredgdhe’ National Integrated Protected
Areas System Act of 1992

NIPAS Act introduced the protected areas framewotiodiversity conservation
in the Philippine while enshrining people’s pagmiion and indigenous peoples’
traditional rights as principal management objexgiWNIPAS is the first piece of national
legislation to accord recognition for ancestraldiaand customary rights of indigenous
peoples’® Section 13 of the Act further proscribes the Depant of Environment and

Natural Resources (DENR) from forcibly relocatingigenous communities, to wit:

92 National Integrated Protected Areas (hereaftePAS Act).

% Kail Zingapan, “Field experiences in implementprgtected areas in ancestral domains:
Indigenous peoples' rights and the managemenbdfarsity conservation programs,” in
Building on lessons from the field: Conference ootgcted area management in the Philippines.
Haribon Foundation, Department of Environment aadukal Resources, Foundation for the
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Ancestral lands and customary rights and intenésing shall be accorded

due recognition. The DENR shall prescribe rules ragdilations to govern

ancestral lands within protected areas. Providet,the DENR shall have

no power to neithefsic) evict indigenous communities from their present

occupancy nor resettle them to another area withltbetir consent.

Provided, however, that all rules and regulationmhether adversely

affecting said communities or not, shall be sulgédb notice and hearing

to be participated in by members of concerned mnbhgis community.

Section 44 of the DENR Department Administratived@r(DENR DAO 25 s.
1992), the Implementing Rules and Regulations f@ NIPAS Act, prescribes that
ancestral domains falling within protected areaaldbe preserved and duly recognized.
The customary rights of indigenous communities wwitsuch ancestral domains are

likewise to be preserved:

Ancestral domain and other customary rights anerésts of indigenous

communities shall be accorded due recognition iotgoted areas.

Moreover, the preservation of ancestral domain aanstomary rights

within  protected areas shall be a management @gect

Also, the NIPAS Act provides for the protection bfbitats of rare and
endangered species of plants and animals. To ingolethe Act, there were eighty three
(83) protected areas proclaimed by the PresidedémuNIPAS, of which 53 are initial
components and 30 are additional sites. Out oBghprotected areas proclaimed by the
President, there are five (5) protected area hpisroved by Congress. The NIPAS Act
specifies the instruments required for the esthbilent and operationalization of the
System by the DENR. Establishments include the datign of maps and technical
descriptions of protected areas through publicigpdtion processes and production of
an initial protected area plan up to a PresideRtiiatlamation, Congressional Action and

Demarcatior?”

Philippine Environment and Birdlife Internationgluezon City Haribon Foundation for the
Conservation of Natural Resources, 2003: 153.

% Tebtebba Foundation, Philippine Indigenous PeagtesProtected Areas: Review of Policy and
Implementation (Moreton-in-Marsh, England: Foresbples Programme, 2008), 5.
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Under Section 4 on Definition of Terms, the NIPAStAhad given due

recognition of the indigenous peoples as the:

Indigenous cultural community (ICC) which refersaaogroup of people
sharing common bonds of language, customs, tragditiand other
distinctive cultural traits, and who have, sineediimmemorial, occupied,
possessed and utilized a territo?y.’

It also mentions in Section 9 under Management Pthat ‘the management

planning strategy shall also provide guidelinestf@ protection of indigenous cultural

communities, other tenured migrant communities amels and for close coordination

between and among local agencies of the Governasewtll as private sector’.

234

Further, under Section 11 of NIPAS Act:

The Protected Area Management Board (PAMB) for eaththe
established protected area shall be created arnidbghaomposed of the
following: the Regional Executive Director under agle jurisdiction the
protected area is located; one (1) representatiom fthe autonomous
regional government, if applicable; the Provindi®velopment Officer;
one (1) representative from the Municipal Governtneane (1)
representative from eadarangay® covering the protected area; one (1)
representative from each tribal community, if apglile; and, at least
three (3) representatives from non-government azgéons/local
community organizations, and if necessary, onerépyesentative from
other departments or National Government agennigsvied in protected
area management’.

The National Biodiversity Strategy and Action Planof 1997

The Philippine National Biodiversity Strategy andtian Plarfi® was formulated

in 1997 to meet the obligations of the Philippimvgnment as a State Party to the CBD

in recognition of the need to confront the probleand issues relating to the conservation

% NIPAS Act, Section 4.

% A barangayis the basic political unit in the Philippines

" NIPAS Act, Section 11.

% National Biodiversity Strategy and Action Plan rgfter: NBSAP).
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of biodiversity. This was formulated by multidistiary groups of experts as well as
multi sectoral consultative for a following Unité¢htions Environmental Programme’s
(UNEP) guiding principles for biodiversity planninghe NBSAP provided the blue print
for the country’s biodiversity agenda and identfigrategies including action plans to

conserve and develop biodiversity in a sustainatdaner’®

This NBSAP recognizes that for some indigenous canities, some biological
resources or sites are sacred and a source ofalulfentity. This type of value attached
to a resource contributes to its preservation stasmable use. It further stipulates that,
more fundamentally, local communities and especigtligenous peoples have a rich
repository of knowledge and practices about therahtenvironment that contribute to
biodiversity conservatiot° Many of these communities occupy territories, ipafarly
forest areas that harbor a variety of species.cliiteiral and spiritual values attached to
biological resources by indigenous peoples corstitu part of the worth of these

resources.

To institutionalize the NBSAP, Presidential Mematam Order No. 289 of July
1995 was issued to integrate Philippines’ strafegyiological diversity conservation in
the sectoral plans, programs and projects of naftidBovernment agencies. The
Government thru its focal point agency on CBD, whis the Protected Areas and
Wildlife Bureau (PAWB) under the Department of Enaviment and Natural Resources
(DENR), is obliged to ensure the implementatiothef NBSAP and to make the country
reports on how the Philippines is meeting its bredsity goals. The Philippines was able
to submit three country reports from 1993 to 200%he CBD, with the fourth country
report due on 2018*

jzoNBSAP, available from <http://www.cbd.int/counsi@country=ph>.
Ibid.
191 The 4" National Report to the Convention on Biological@isity, 2009. Available from
<http://www.cbd.int/doc/world/ph/ph-nr-04-en.pdf>.

36



2.3.5 Indigenous Peoples Rights Act of 1997

The Philippine Constitution is the fundamental bdsr the Indigenous Peoples’
Rights Act!®® The law protect the rights of the indigenous ie titilization of natural
resources within their ancestral dom#ihBefore any person is allowed access to these
resources, a Free Prior Informed Consent (FPI@etommunity should be obtained in
accordance with customary la®fé.While the recognition of the rights of the indigers
peoples in their ancestral domain and culturalginty is explicitly provided under the
Constitution, the lobby for an enabling statue rgplement the Constitutional mandate
was a very long and difficult process. It took a&afie to pass the IPRA. IPRA was first
filed in the Congress sometime in 1987 during tfePilippine Congress and was

finally enacted in October 1997 during thé"Fhilippine Congres¥>

During the &' Philippine Congress, Senate Bill No. 909 was fidsda response to
the Constitutional mandate to Congress to enaatvatthat will protect the rights of the
indigenous peoples. The bill was subjected to @edition in the Senate floor but was not
enacted into law. Subsequently, during tHe Philippine Congress, Senate Bill Nos.
1029, 1849 and 2056 were successively introduckdsd bills, however, were never
sponsored and deliberated upgdh.

Finally, the 18' Philippine Congress, through the sponsorship ofage Juan
Flavier introduced Senate Bill No. 1728. After exbtve deliberation, both Houses
passed the bill into law. Republic Act No. 8371IRIRA was signed into law by President
Fidel Ramos on 20 October 1997. It became effectme22 November 1997. Its

Implementing Rules and Regulations were approve® dune 1998°’

192 |ndigenous Peoples Rights Act (hereafter: IPRA).

193|PRA, Chapter 3, Section 7b.

194|pRA, Chapter 3, Section 7c.

igz Mayo-Anda,et al, “Is the concept of Free and Prior Informed Congeh
Ibid.
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The Indigenous Peoples Rights Act of 1997 recognibe property rights of
indigenous peoples over their ancestral domainsaseéstral lands. A traditional tribal
council (composed of the tribal chief, council mers and spiritual advisers) is
recognized by the law to draft policies on natueslource use and development plans in
the ancestral domain. The tribal council can esertheir rights by invoking the use of
traditional tribal justice systems as a sign ofrtbaltural identity and autonomy from the

national laws%®

A salient feature of the law is the acknowledgenwnthe rights of indigenous
peoples to give consent over development intergeatin their community through the
process of Certification Precondition or Free amadrAnformed Consent. The Free and
Prior Informed Consent provision is one of the nesstential features of IPRA Law. This
legal concept gave the indigenous peoples the rightdeny or allow entry of
development projects into their ancestral domanviBue of such right, the indigenous
peoples now have the prerogative of determining thevelopment priorities and assert
their right to self-determination and recognitidrtteeir cultural integrity’®® The Free and
Prior Informed Consent is codified under Part 3ti®a 3 of National Commission on
Indigenous Peoples Administrative Order No. 1 oe tlmplementing Rules and

Regulations of IPRA as follows:

The indigenous cultural communities/indigenous peopshall, within

their communities, determine for themselves pdicielevelopment
programs, projects and plans to meet their idedtifpriority needs and
concerns. The indigenous cultural communities/iedaus peoples shall
have the right to accept or reject a certain deraknt intervention in
their particular communities.

197 National Commission on Indigenous Peoples, Adriative Order No. 1, series of 1998. Available
from <http://www.tebtebba.org/index.php?option=camcman&task=doc_details&gid=30&Itemid=27>.

198 |pRA, Chapter 2, Section 3.i.

199 Mayo-Anda.et al, “Is the concept of Free and Prior Informed Congén
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IPRA defines the indigenous concept of ownershipaascally one that is private
but communal and cannot be disposed of or S8l@his concept of ownership covers
ancestral domains and sustainable traditional resatights. From these definitions, the
claim of ownership that any indigenous peoples makie on a particular area extends to
the total physical and spiritual environment, imthg portions thereof that have been
used by them for their subsistence like fishinghonting grounds. Such claim of
ownership is in the form of a Certificate of AngastDomain Title (CADT). The CADT
recognizes the title of the concerned indigenousplas over their territories identified
and delineated. The Department of Environment aatufdl resources issued several
CADCSs

The law also paved the way for the creation of Wetional Commission on
Indigenous Peoples (NCIP), the primary Governmeanay for the formulation and
implementation, policies, plans and programs tonmte and protect the rights and well
being of indigenous peoples and their ancestralailof’ Previously, the Department of
Environment and Natural Resources (DENR) issue@rse\CADCs based on various
Department Administrative Orders: A.O. No. 61 sené€1991; A.O. No. 2 series of 1993
and Special Order No. 31, series of 1990, everr poithe enactment of IPRA. It is these
CADCs that are supposed to be prioritized by théMNG the processing of CADTs. The
DENR has ceased awarding CADCs since the estaldishof the NCIP in 1997. The
NCIP is mandated to identify, delineate, and iSSA®Ts upon compliance with specific
procedures (e.g., petition for delineation, subimais®f proof of ancestral domain claims,
and other documents, preparation of maps, repartvelstigation, notice of publication,
and endorsement to the NCIPj.

However, the issuance of CADT was slow and fultofitroversy. The autonomy

of the tribal councils is undermined by nationalv&amment priorities. For example, the

101pRA, Chapter 3, Section 5.
1 bid, Chapter 2, Section 3.k.
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National Commission on Indigenous People is faultedome sectors of the society for
not providing enough services for the indigenousicanities and for misrepresenting
them on the mining issué¥’ Although the IPRA has gone through many contrdeers

regarding its constitutionality and its adherenzéhie culture of the indigenous peoples,
it provides opportunities for indigenous peopleesiablish community-based property
rights over ancestral waters, including marine vgat€onsequently, the traditional

beliefs and practices of indigenous peoples wereameed when the national law
recognizes their rights over their ancestral donaaid strengthened their participation in
decision making, thus protecting their rights aeducing the conflicts between and

among different stakeholders.

In addition, there are other enacted laws on natasmurce management that are
conflicting with the laws on protected areas anel HBRA. While there are attempts on
harmonizing IPRA and natural resource managemems/pelicies, the overlaps and
conflicts among some of national laws with IPRA aidely experienced by the IPs in
the protected areas. These conflicting laws incltlee aggressive implementation of
1995 Philippine Mining Law, the 1975 Revised Fangstode or Presidential Decree
705, and other DENR administrative orders relatethée management and utilization of
natural resources in the protected areas in reldadathe indigenous peoples within the
protected areas as part of their ancestral dom&mnssently, the corporate mining
applications and operations, poor forestry managérad illegal logging, militarization,
among others are now conflicting with the IPRA a@dPAS law in areas within the

declared protected areas and ancestral domaihg afidigenous peoples.

12 |pbid, Chapter 7.

113 Ccesar Allan Vera, Randee Cabaces and Leonard Ragserting rights, defining responsibilities:
perspectives from small-scale fishing communitiescoastal and fisheries management in the Philgspin
(Chennai: International Collective in Support o$lkérworkers, 2007), 6-7.
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2.4 Summary

The international and national political and lega@meworks that have been
described provide an understanding on indigenoaplps and their needs and interest
(seeFigure 1). Because of the international agreements and ratpmiicies, there is an
inherent value in recognizing indigenous peopligkts and their traditional management
systems for these two countries. Also, the abovémed national plans and
laws/policies represent some of the Canadian aflppplhe Government’s commitments
to establish the legal framework of relevance tdurs resource management
recognizing the rights of indigenous peoples whyg tpon these resources as part of
their livelihoods. Chapter 3 describes the confbetween the State and indigenous
peoples which could be interpreted as a mismatohalfes and means, underpinned by

power struggles between two parties.

41



2007

Tnited Matiotis Declaration o the
Rights of Indigetnious Peoples

19089 — hlarshall Decision

1997 —Indigenous Peoples” Rights Act

1996 - Ooean’s Act

1997 - The Mational Biodiversity
Strategy and Action Plan

1992 — Mational

8 Integrated Protected
Areas Aot
1992 — [Tnited Mations Corsrention on Biodrrersity |
|
1992 — Tnited Mations Conference on
Errrironment atid Development
1991 —Loaocal
Govertitnent Code

1920 — Gparrow Decision H

1988 —
International Labor

Orgatization Mo, 169

19387 - Philippine Constitution
1981 — Canadian Constitution

1948 —

Universal Declaration of

Human Fights

1876 - Indian Act

1846 —Fisheries &ct

Fearce and Friendship

182 Century -Treaties of

CANADA

INTERNATIONAL

PHILIPPINES

Figure 1. Historical Timeline of International Agreements andNational Policies relevant to

Indigenous Peoples. (Source: compiled by author).
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3 Indigenous peoples perspective on sustainable livebod as
it relates to various forms of rights in Canada andhe

Philippines

Despite the diverse histories and culture, the eapees of indigenous peoples in
Canada and the Philippines are more similar thaghtvbe expected. This chapter begins
by looking at the linkage between sustainable ilnveld and indigenous rights, thereby
providing a broad national-scale situation of iresigus peoples for both countries. Given
the complexity of the topic, the discussion willcies on the First Nations in the
Maritimes region of Canada, particularly the Mi'kegn&€onfederacy of Prince Edward
Island and the Tagbanua in Coron Island, Palawaitippines. These indigenous peoples
were chosen because they illustrate a diversigpproaches, outcomes, challenges, and
lessons learned in their effort towards self deteation in the management of their
fisheries and in promoting their sustainable liwebds in their own terms.

3.1 Conceptual Framework: Fisheries management and iténk to

sustainable livelihoods and indigenous rights

An important component of the recent literature fisheries management

describes how a sustainable livelihoods approach hedp create positive change in

t

supporting suitable conservation-compatible commtyudevelopmen Whether one

114 Edward Allison and Benoit Horemans, “Putting thimgpiples of the Sustainable Livelihoods
Approach into fisheries development policy and tica¢” Marine Policy30(2006): 757-766; Orlando
Arciaga, Fernando Gervacio, Robert Charles Capisteand Catherine Demesa, “Envisioning Life:
Community-created Sustainable Livelihood Analysid ®evelopment,” (Quezon City: Haribon
Foundation, 2002); CBCRM Resource Center, Sentra $@ Ikauunlad ng Katutubong Agham at
Teknolohiya, and Oxfam-Great Britain, "Sustainabikelihoods in Community-based Coastal Resource
Management,” (Quezon City: CBCRM Resource Cententi® para sa lkauunlad ng Katutubong Agham
at Teknolohiya, Inc., and Oxfam-Great Britain, 20B8ner Ferrer and Cristi Marie Nozawa, Community-
based coastal resources management in the Phéggiey concepts, methods and lessons learned [on-
line] (Ottawa: International Development Researeimt@:, 1997, accessed 10 September 2009); awailabl
from <https://idl-bnc.idrc.ca/dspace/bitstream/128489/33448/1/Key-concepts.pdf>; Internet.; Jemnife
Graham with Anthony Charles and Arthur Bull, “Commity fisheries management handbook,” (Halifax:
Gorsebrook Research Institute and Saint Mary's &isity, 2006), 133 pp.; John Kearney, Fikret Berkes
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refers to community-based fisheries management, naomty-based management,
community-based coastal resource management, oracagement of natural resources,
these approaches involves the people who are Wireffected in the decision-making
process in fisheries management. In defining sosbde livelihoods, the importance of
human capabilities, not only in their ability ofidg, but also in their ability to recognize
and recover from potential shocks and stressetesefa sustainability*® Further, there is

a need to critically look further at the differeassets, including physical capital
(sometimes also called produced capital or econaagiital) , financial capital (savings,
credit), natural capital (land, trees, fish stoaks,), human capital (people, education and
health), and social capital (kinship, networksoaggions), that are usually mediated by
institutions and social relations — focusing on tdoenmunity, and indigenous peoples
For indigenous peoples that are at the periphemadt development projects, securing
rights to common property resources provides a basis Ustasiable management by
communities. Secure rights of access, use and reare&xg are fundamental to the

sustainability of livelihoods which rely on naturasources*®

A livelihood comprises the capabilities, assetsl(ding material and social
resources) and activities required for a meansviofd. Livelihood development focuses
on increasing the capital to effectively set up aubtain viable and sustainable
livelihoods. These include human capital (skillsyowledge) social capital (social
resources such as networks, and relationshipsyratatapital (natural resources),
physical capital (basic infrastructure and produgmsyds), and financial capital (financial
resources). Livelihood strategies in fisheries sthéacus on the whole household and all
its members. Any livelihood, whether income genetabr enterprise should recognize

Anthony Charles, Evelyn Pinkerton and Melanie Wjli&he role of participatory governance and
community-based management in integrated coastbbesman management in Canada,” Coastal
Managemen85(2007), 79-104.; Rebecca Rivera and Gary NewKirkwer from the people: a
documentation of non-governmental organizationgeégrnce in community-based coastal resource
management in the Philippines,” Ocean and Coastaldgemens6(1997), 73-95.

115 Robert Chambers and Gordon Conway, “Sustainalbée liuelihoods: practical concepts for the®21
cenltlléry,” IDS Discussion Paper 296 (Brighton, U.Muiversity of Sussex, 1992), 4.

Ibid.
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cultural diversity, provide equal opportunity, beoeomically viable with proper

management, and environmentally frientHfy.

The sustainable livelihoods framework presentedcimematic form (seEigure
2) was developed by the Department for Internatidd@elopment — United Kingdom
(DFID-UK) to help understand and analyze the livetids of the poor. It is also useful in
assessing the effectiveness of existing effortedoice poverty. Like all frameworks, it is
only understood qualitatively through participatoanalysis at a local level. The
framework does not attempt to provide an exactesgmtation of reality. It does,
however, endeavour to provide a way of thinkingulibe livelihoods of poor people
that will stimulate debate and reflection, therabyproving performance in poverty
reduction. In its simplest form, the framework veepeople as operating in a context of
vulnerability. Within this context, they have acede certain assets or poverty reducing
factors. These gain their meaning and value thrabghprevailing social, institutional
and organizational environment. This environmengoalnfluences the livelihood
strategies — ways of combining and using asselat-are open to people in pursuit of

beneficial livelihood outcomes that meet their divelihood objectives?®

17 Robert Pomeroy and Rebecca Rivera-Guieb, Fistiermanagement: a practical handbook.
(Ottawa: International Development Research CeB086), 224.

18 pepartment for International Development, “Susahie Livelihoods Guidance Sheets,” (London:
Department for International Development, 1999), 1.
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Figure 2. Sustainable Livelihoods Framework.

(Source: Department for International Developm&8g€9, p. 1.)

46



The sustainable livelihoods framework presents rnian factors that affect
people’s livelihoods, and typical relationshipsvietn these. It can be used in both
planning new development activities and assesshgg dontribution to livelihood
sustainability made by existing activities. It dsavattention to core influences and
processes and emphasizes the multiple interachehseen the various factors which
affect livelihoods. The framework is centered orogde. It does not work in a linear
manner and does not try to present a model oftyeiB aim is to help stakeholders with
different perspectives to engage in structuredcatetrent debate about the many factors
that affect livelihoods, their relative importareed the way in which they interact. This,
in turn, should help in the identification of appriate entry points for support of
livelihoods. The framework points tivelihood outcomesA livelihood is sustainable if
people are able to maintain or improve their steshad living related to well-being and
income or other human development goals, redude thierability to external shocks
and trends, and ensure their activities are coilgativith maintaining the natural

resource base in this case, the fisheries.

Significantly, the struggles of indigenous peoplesecuring ownership, control
and access to their lands, territories, and natasgurces are only one part of their quest
for self-determinatiorf?® This can be related to community-based fisheriasagement
(or related approaches of community-based coasisburce management, or co-
management of natural resources) — which involeeptople who are directly affected in
the decision-making process in fisheries managenidm idea of “equity” as a desired
outcome of community-based management is rootethenideals of social justicé’

19 Allison and Horemans, “Putting the principles lné Sustainable Livelihoods,” 758.

120 Colchesteret al, “Indigenous land tenure,” 10.

121 Robert Pomeroy and Rebecca Rivera-Guigshery Co-management: A Practical Handbook
(Ottawa: International Development Research Ce@066), 12.
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Equity qualifies all initiatives in development lading human rights, intergenerational

and gender equity considered in all contéXts.

Equity and social justice is brought about throughpowerment and active
participation in the planning and implementationfisheries management. However, a
disparity exists between policy rhetoric and itsuat practice where the poor and
powerless usually find it difficult to deal withdhaw. More often than not, laws and
institutions are unable to comprehend and addressealities faced by the poor — their
culture, intricate problems, interests, and asipinat** It is policies and institutions that
determine access and determine people’s livelitapitbns, reactions and strategies, and
ultimately, the outcome of those strategies in geohtheir ability to make a living and
willingness to invest in helping to conserve theura resource base. Addressing
governance therefore remains the key challenge bilmth poverty reduction and

responsible fisherigs?

Poverty reduction demands not only an improvedsarstained economic growth,
but ensuring that indigenous peoples communitieicgzate in and benefit from that
growth. Oftentimes, however, resources are viewewh fa narrow economic perspective
— where goals are measured in terms of income,nmuim basic needs, gross domestic
product, etc. The initiatives of indigenous peoptes/es beyond the basic need approach
to a rights-based approach where solutions to ppaee measured in terms of giving the

appropriate responses needed by the marginalizeghgr

122 Robert Chambers, “Editorial: Responsible welldgei a personal agenda for development,” World
Development25(1997),1748.

123 Grizelda Mayo-Anda, “Engaging and Empowering Comities,” In Comprehensive legal and
judicial development: toward an agenda for a just @quitable society in the 21st century, ed. Rudol
Van Puymbroeck (Washington, D.C.: The World BardQD), 71.

124 Allison and Horemans, “Putting the principles loé tSustainable Livelihoods,” 764-65.
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Community-based management is considered as a misghto address issues of
social injustice that are associated with uneqeslource access and wide gaps in
benefits-sharing from resource U82. Significantly, responsibility means that
communities, including indigenous peoples, havbaesin the decision-making process
and bear the cost and benefits of those decisf8rnhe concept of equity also correlates
to empowerment which is the ability (or power) teercise management control of
resources and institutions to enhance one’s ovaiiiwods and secure sustainable use of
resources upon which communities dep&idviore than simply opening up to decision
making, this should also include processes thal pemple to perceive themselves as able
and entitled to occupy decision making space; andverlaps with the other categories
of ‘power to’ and ‘power from within.” Simply puthese interpretations of empowerment
involve giving full scope to the full range of humabilities and potentiaf®

Policies that shape fisheries rights can play aomaple in promoting and
improving the equity of resource distribution whighan implicit theme in analyzing
indigenous rights. In the language of fishery tsglto-management requires allocation
of management rights, the right to be involved ianaging the fishery. Use rights aid
management by specifying and clarifying who théedtalders are in a certain fishery,
while also aiding these stakeholders whether fsshéishers’ organizations, fishing
companies or fishing communities — by providing sosecurity over access to fishing
areas, use of an allowable set of inputs, or hanfes quantity of fish. With clear-cut use

rights, conservation measures to protect the ressusecome more compatible with the

125 Rebecca Rivera-Guieb, Jennifer Graham, Melissasthke, and Gary Newkirk, “Different Gardens,
Different Blossoms: An Analysis of the ExperiencébmCommunity Based Coastal Resource Management
in the Philippines, Viet Nam And Cambodia,” (papeesented at The Commons in an Age of Global
Transition: Challenges, Risks and Opportunities, tenth Conference of the International Associafiown
the Study of Common Property, Oaxaca, Mexico, #a§., 2004), 8.

126 pomeroy and Rivera-Guieb, “Fishery Co-managemdsat,”

27 |International Institute of Rural ReconstructioRatticipatory methods in community-based coastal
resource managemeh{Silang, Cavite: International Institute of RuRéconstruction), vol. 1.

128 30 Rowlands, “Empowerment examined,” Developniefractice 5, no. 2: 102.
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communities’ long-term interests, which may alldve iadoption of a conservation ethic

and responsible fishing practices, and greater Gange with regulation$*

Subsequently, involvement of the community in fisé& management will lead to
a stronger commitment to comply with the managersgategy and regulatiod’ Since
community-based management is people-centered, ooityyoriented and resource-
based, the people have the innate capacity to stashel and act on their own problems
and build on existing knowledge and develop furttieir knowledge to create a new

consciousness?!

3.2 The Mi'’kmaq of Atlantic Canada

We, as the First Nations Government, had to be@doess to the natural
resources in order to provide employment for ouopbe so they can
provide for their families and to bring back thenide and self-esteem.
We, as First Nations people, realize the Europemashere to stay. Not
once have we tried to change you. We have learmathderstand your
ways and accepted your way of life. The day younléa understand our
way of life and try not to change us and accept Weare here to stay is
probably also the day the three Governments cak wgether and make
Canada a proud and beautiful courtfy.

129 Anthony Charles, “Use Rights and Responsible FisheLimiting Access and Harvesting through
Rights-based Management,” In A Fishery Manager'sl€ook. Management Measures and their
Application: FAO Fisheries Technical Paper, No. 424. K. Cochrane (Rome, Italy: Food and
Agriculture Organization of the United Nations, 200134.

130 pomeroy and Rivera-Guieb, “Fishery Co-managemdiat,”

3L Ferrer and Nozawa, see n. 115 above.

132 Coates, “The Marshall Decision and Native Right§g.
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At the time of their first contact with the Europsathe Mi’kmaq occupied the
whole of Nova Scotia, a portion of New Brunswidke tGaspe region of Quebec, and all
of Prince Edward Island (se€igure 3.'** The Mi'kmaq, together with other
neighbouring indigenous peoples including the Maisand Passamaquoddy, have
inhabited the coastal Maritimes since time immealofishing is an essential seasonal
activity for both the east and west coast of Canaaha in particular the indigenous
peoples of the Atlantic coast, including the Mi’kgnidat integrate hunting with fishing as
an essential part of their land-based econtthyThere are 25,070 Mi’kmagi in the

Atlantic Region, of which nearly 15,643 live on-eege’®

133 The Mikmag came from seven main districts: Ep&l(®rince Edward Island); Kespek (northern
New Brunswick and Gaspe); Siknikt (eastern New Bwiok and western Nova Scotia); Wunama’kik
(Cape Breton Island); Sipekne’katik (Shubenacadiespukwitk (southern Nova Scotia); and
Eskikewa’kik (east coast of Nova Scotia). Eachritists represented by local chiefs within smaller
regions.

134 Claudia Notzke, “Aboriginal peoples and naturaioerces in Canada,”(Ontario: Captus University
Publications, 1994), 34.

135 Indian and Northern Affairs Canada, Aboriginal ples in the Atlantic Region [on-line] (Ottawa:
Indian and Northern Affairs Canada, 2009, acce8s@dtober 2009; available from http://www.ainc-
inac.gc.ca/ai/scr/at/abor-eng.asp; Internet.
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(Souce: Coates, p. 209).

The Mikmaq define their relationship with the eronment through the concept
of Netukulimk a Mi’kmaq term for resource management and héngesvhich does not
jeopardize the integrity, diversity, or productyviof the environment® Inevitably, this
reflects that one should not take any more thamessary for survival in order to ensure
that there are some resources left for future Uibe. etymology of the word which
originates from the roattuk which means “provisions” in the broadest senséood,
fuel, clothing, shelterNetukulitis “to get provisions, htuksuwinus “hunter or provider”
and netukulowomiis “a hunting territory” (literally “gathering prasions place”);

Netukulimkis the process of supplying oneself or makingralihood from the land, and
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the netukulimkewétefers to applicable rules or standattidndeed, the natural resources

are a cornerstone of the livelihoods of indigenpesples in Canada.

Fishing plays a unique role in many First Natioomeoaunities as the catch is
divided between food, ceremonial, and commerciappses:>® Also, regulations placed
on harvesting practices, including frequency arakse of harvest, areas of harvesting
and who would harvest are all tied to annual migrest between fishing and hunting
grounds. Decision making was not vested in the &arida hierarchical leadership, but
rather made through a consensus of all memberseo€dmmunity within each of the

seven territorial districts aakamowowiti*>°

Unfortunately, there is no doubt that even in indakzed countries like Canada,
Governments fell short of providing a comprehensifamework for human
development. Notably, the emphasis on materialraodetary gain, used as a measure of
aggregate economic well-being, must be consideregharallel with the distribution of
benefits among the members of the society. In Cantee First Nations are the most
glaring example of people who have been alienaseahanstitution as they are deprived
of their rights and interest and needs to theBoweces upon which they have
traditionally depended for their livelihoo&€. Typically, the various social services and
programs provided to them (including housing, etlooa health) are all well below

136 Suzanne Berneshawi, “Resource management anditkmadq Nation,” Canadian Journal of Native
Studiesl?, (1997): 118.

137 Russel Lawrence Barsh, “Netukulimk Past and Pteséikmaw ethics and the Atlantic fishery,”
Journal of Canadian Studigg, (2002): 16.

138 Martha Stiegman, “Fisheries privatization versaesnmunity-based management in Nova Scotia:
emerging alliances between First Nations and Ndiv@aFishers,” In Environmental conflict and
democracy in Canada, ed. Laurie E. Adkin (VancouM&C Press, 2006), .

139 Chris Milley and Anthony Charles, “Mi'kmag fishesi in Atlantic Canada: Traditions, legal
decisions, and community manageme(aper presented at the People and the Sea: Mariésgearch in
the social sciences: an agenda for the 21st ceAlmsterdam, Netherlands 2001)..

140 patrick Kerans and John Kearney, “Turning the doidght side up: science, community and
democracy,(Halifax: Fernwood Publishing, 2006), 95.
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Canada’s accepted national standards. In additi@majority of the Mi’kmaq people

earn much less than the regional and national gest&d

At the policy level, while the Indian Act excusdaetindigenous peoples from
certain obligations of citizenships such as payags, the process denies them the right
to represent themselves, to organize as a freelggeapd to control the lands and
resources they depend on for their livelihd&dAlso, the passive exclusion of the
indigenous peoples from mainstream economic agthdtve limited their access to the
fishery for food and in deriving direct economimkéts not only in the fisheries, but also

with forestry resource$?

Since colonial days, indigenous peoples had negen lfront and centre in the
Atlantic commercial fishery, but had taken somet parsuch fisheries as lobster and
salmon. In spite of this, licensing restrictionsdahe salmon-fishing ban during the late
1960s and the 1970s, had squeezed some of thenteatihg an undercurrent of
resentment among indigenous peopfésin 1992, the Supreme Court of Canada
confirmed their treaty rights to fish for food, smlcand ceremonial purposes as stipulated
in the Sparrow decision. This 1990 Supreme Coumguwcame down decisively on the
side of the First Nations, continuing a string ofportant Aboriginal victories in the
highest court. The Court ruled that Aboriginal arehty rights could evolve over time
and should be interpreted in a “generous and libeeaner.” In other words, the nature
of the Federal government’s commitment was suchttigacourts should not interpret the

rights narrowly**®

141 Coates, “The Marshall Decision and Native Right&”

142 | gnatieff, “The Rights Revolution,” 59.

43Wiber and Milley, “After Marshall,”168.

144 Joseph Gough, “Managing Canada's Fisheries: farty days to the year 2000,” (Quebec: Les
éditions du Septentrion in co-operation with Figgeand Oceans Canada, and Public Works and
Government Services Canada, 2007), 400.

145 Coates, “The Marshall Decision and Native Righ89)?”
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With the Sparrow decision, the Canadian Governrttenugh the DFO instituted
Aborginal Fisheries Strategy (AFS) in 1992, thusvuing financial support for
employment and economic development available tékrvig Bands. In 1994, the
Federal Government reported that AFS agreementdéa reached with 42 indigenous
peoples groups in British Columbia and Yukon andgB@ups in Atlantic and Arctic
regions**® Various cases are before Canadian courts relatngboriginal rights to
commercial fisheriet!” While this has generated employment in the comtyuttie
agreement between the Government and the Mikmarp8aiminished the Mi'kmaq
authority over their harvesting activities and figit moving away from their community-

based management system.

While the First Nations food fishery is guaranté@ethw by the Sparrow decision
and as a key element of federal fisheries polibg, Eirst Nations food fishery is so
narrowly defined that it provides only a small tegtigible contribution to the livelihood
of First Nations in the Maritime$® Moreover, there is dissatisfaction with both the
funds and the fishing access that Department dfeffiss and Oceans (DFO) put on the
negotiating table through the Aboriginal Fisheriégategy — and this has alienated

Mi’kmag communities:*°

In 1993, Donald Marshall, a Mi’kmaq fisher from Mbertou First Nation in
Cape Breton Island was arrested by the DFO for ceraialy fishing eels without

license. The case made its way to the Supreme @zading to what is known as the

148 House of Commoninutes of Proceedings and Evidence of the Stan@mrgmittee on Fisheries
and Oceanslssue No. 17 (27 September 1994), 5.; see alsoudddaward and David VanderZwaag,
“Implementation of UNCED Agenda 21 Chapter 17 irsfalia and Canada: a comparative analysis,”
Ocean and Coastal Managem28at (1995): 290.

147 House of Commons, “Minutes of Proceedings,” 6e& also Haward and VanderZwaag n. 108
above.

148 Coastal Learning Communities Network, “Fishing jisstice,” The Nova Scotia Policy Review 2,
(2009): 16.

149 Stiegman, “Fisheries privatization,” 75.
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R.V. Marshall S.C.R. 1999 (Marshall Decision) which recognizesitidigenous peoples’
historic right and involvement in commercial fispim the Canadian Maritimes fisheries.
The treaties signed by the First Nations with tBeitish) Crown in 1760 and 1761
specify that these eighteenth-century agreemeraiagteed Mi’kmagq the right to fish for
commercial purposes and to benefit substantiatignftheir resource activities. While the
First Nations celebrated this validation of thdghts, non-native commercial fishers
expressed concern — that their own livelihoodsyvtdae of their licenses, and the fishery
management system itself would be destroyed bgpalfbf new entrants from the First

Nations communities.

However, the Supreme Court soon after issued aedviecision affirming not
only the treaty rights, but also the authority lné DFO to regulate Mi’kmag fishing (the
so-called Marshall Il decision). In Esgenobpet#jso known as Burnt Church First
Nation, in Miramachi Bay, New Brunswick, the MarBltecision was met with violence,
conflict and confrontation among various indigenqaeoples, non-Natives, and the
Government. Burnt Church and other First Natiorag #sserted their treaty rights found
themselves in a riot after their lobster traps waestroyed by some non-Natives. This
arose in the context of the aspirations, and chgéls, facing First Nations in Canada’s

Maritimes at that time:

However, the First Nations communities remain relnot with the existing
institutional framework of the Federal Governmenmiprivatizing fishing rights through
individual transferable quotd® In particular, the promotion of market-oriented
individual transferable quotas can greatly afféet indigenous peoples as well as non-
native fishers in inshore fisheries, as the comeéioh of access rights shifts into the
hands of large operators, creating inequity in camities, between those who own quota
and those who do not. Also of concern to indigenpesples is the reality that while
many First Nations have gained experience in fissananagement, this has been under

10 wiber, et al, “Enhancing community empowerment,” 176.
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ground rules established by the DFO. Many signatmsmunities have experience
sharp debt as a result of the ‘right’ to fish comeradly.>* The actions of the Federal
Government in allocating fishing rights are a ca@ise concern among many First

Nations communities.

3.2.1 The Mi'’kmag Confederacy of Prince Edward Island

In light of the Marshall decision, two Mi’kmagq Firlations — Lennox Island and
Abegweit — located in the province of PEI in thelfGu St. Lawrence — began a process
of planning their participation in the commerciahiery. These two bands later formed
the Mi'kmaqg Confederacy of PEI (MCPEI) which, amoather roles, supports their
efforts in natural resource managementn spite of the variety of perspectives among
First Nations about how their communities shouldipigpate in commercial fisheries, a
commonly-used fisheries management model is thatavhmunal fishing licenses
whereby communities sign fisheries agreements wite Federal Governmeht
Communal licenses, whether issued for the ‘foolelig’ or the commercial fishery, are
not provided to individual fishers, but rather teetBand. This form of management
considers not only the interests of those who &gy, but also how the benefits are

distributed to the members of the community.

MCPEI is a non-governmental organization that regmés the two Mikmaq
bands of Abegweit and Lennox Island, and the collednterests of the PEI Mi’kmaq, to
foster a society that respects and sustains thisitireg aboriginal and treaty rights! The
long-term goals of the MCPEI for their fisheriexliude: (1) protection of Mi'’kmaq

51 wiber and Milley, “After Marshall,” 184.

152 Anthony Charles, Arthur Bull, John Kearney andi€Milley, “Community-based Fisheries in the
Canadian Maritimes,” In Fisheries management: @esgtowards sustainability, eds. T. R. McClanahan
and J. C. Castilla (Oxford: Blackwell Publishir&f07), 288.

133 Grahamet al, “Community fisheries management handbook,” 19.

134 Mi’kmagq Confederacy of Prince Edward Island, aaflé from <http://www.mcpei.ca/node/1>.
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treaty and aboriginal rights to access natural mess for the benefit of their
communities and their members; (2) establishmestotire systems for food production
to meet the needs of local band members; (3) dpwedat of commercial fishing
ventures that will provide band members with stadhel effective employment; (4)
establishment of local governmental and adminisgastructures and mechanisms
regarding fishery decision-making; and (5) develeptrand maintenance of harmonious

relations with adjacent fishing communities.

An essential goal of the MCPEI is that they havit tleir fisheries management
plan towards employment and not profit generatiomrder to allow band members to
become productive as harvesters, fish handlersiramkleters. This later on improved the
economic well-being of the community making thersslelependent on social programs.
Nonetheless, the MCPEI fishery is not viewed ase@mnomic burden but as a way to
generate enough revenue to meet the cost of fishnoagide enough revenue to meet the
personal needs of the fishers, and provide sufficeurplus revenue to cover the
management costs incurred by the community. An rozgéional structure was also
established in each community to ensure their obotrer the fishery so individual band
members, or non-native interests outside the contguwould not compromise agreed-
upon management objectives. In each of the PEL Nation communities, the band
council, through its fisheries sub-committee, apfoicommunity committee members,
reviews policy documents and fishery plans, and@ams operational procedures and
work plans. However, the DFO has been slow to neizegand adopt the First Nation’s

plans and to assist in enforcing band-level rufesragulations>®

On the positive side, a significant development knilding local fishery
management capacity has been a community justagrgm (Customary Justice Group)

that was established to ensure infractions to bamdl DFO management plans and

135 Charleset al, “Community-based Fisheries in the Canadian Maes,” 288.
% bid, 289.
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regulations are dealt with in a manner that wibrppote compliance, be respectful to the
communities as a whole, and ensure effective pesalre imposed where required. PEI
First Nation bands have also initiated businesatiggiships in fishery marketing and
marine supply activities. This is an important cam@nt of the community management
system designed to promote conservation, treatytsigemployment, and social well-
being of the communities. In addition, band papttion in marine research is promoted

to strengthen their involvement in resource managem’

Thus there has been some progress for these PEIN@Ations in ensuring their
use rights in the commercial fishery following th&rshall decision, but despite great
efforts to develop their own fishery managementglahere has been less progress in
having the Federal Government recognize First Nati@nagement rights in the fishery.
Overall, then, movement toward a framework of dnatale livelihoods is underway but

by no means complete.

3.3 The Indigenous Peoples of the Philippines

May aabutan bang protected area ang proyekto nikyog hindi iyan
inalagaan ng katutubo[Vill there be any protected area that your project
will manage if this was not traditionally maintathdy the indigenous

peoples?f®

The archipelagic nature of the Philippines is tlasi® for its diverse cultural
systems, with more than 100 ethno-linguistic grotinag have retained their traditional or

customary systems to various degfeesvhich is reflected on the activities of local

7 Ipid., 290.

1%8 Kail Zingapan, “Field experiences in implementpmgtected areas in ancestral domains: Indigenous
peoples' rights and the management of biodivecsihservation programs,” In Building on lessons from
the field: Conference on protected area managemehé Philippines, eds. Haribon Foundation,
Department of Environment and Natural Resourcesnéation for the Philippine Environment and”

Birdlife International (Quezon City: Haribon Foutida for the Conservation of Natural Resources, 200
153.

139 Department of Environment and Natural ResourceseRred Areas and Wildlife Bureau,

Conservation International Philippines, Biodiverstonservation Program - University of the Philipgs
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fishers or indigenous peoples during the pre-calohistory as exhibited through their
intricate knowledge on local and traditional fighipractices such as determining sacred
areas where fishing is not allowed and seasonatekting practice$®® Indigenous
peoples comprise about twenty-per cent of the piiilie population, or 12 to 15 million
inhabitants®* The local pre-colonial economics as geared foiasaise and for fulfilling
certain kinship obligations, while production wascentralized and not predicated on
exchange®® The family as a unit had to take charge of thein meeds, meeting only the
requirements of family members’ patterns of constonp Thus, there was no need to
create relations of either dependence or exploratPrior to the coming of Spain, the
Philippines was involved in a maritime trade ecogammere communities are dispersed
along estuaries of rivers and coastal shores, aod gettlement was scattered to protect
inhabitants from the possibility of off-shore madats. Its history was made up of a

complex of local histories wherein leaders werétilmiged by their followers®

However, the introduction of the Regalian Doctriméo the Philippine legal
system by the Spanish colonizers had virtually eoted most, if not all, of the
indigenous peoples to squatters in lands that tfationally owned and possessed, by

virtue of native title already vested in them. tloyides an exceptionally convenient

Center for Integrative and Development Studies,o&iridation for the Philippine Environment, “Philippi
Biodiversity Conservation Priorities: A Second #gon of the National Biodiversity Strategy and idat
Plan,” (Quezon City, Philippines: Department of Eomment and Natural Resources-Protected Areas and
Wildlife Bureau, Conservation International Philipgs, Biodiversity Conservation Program - Universit
of the Philippines Center for Integrative and Depehent Studies, and Foundation for the Philippine
Environment, 2002).

160 Cristi Marie Nozawa and Margarita Lavides, “Comiitysbased Marine Protected Areas in the
Context of Community-based Coastal Resource Managgtrin Atlast of community-based marine
protected areas in the Philippines, eds. M. N. desj M. G. Pajaro and C. M. C. Nozawa (Quezon, City
Philippines: Haribon Foundation for the Conservatid Natural Resources, Inc. and Pamana ka sa
Pilipinas, 2005), 17.

161 Asian Development Bank, “Indigenous Peoples/EtMiitorities and Poverty Reduction,” (Manila:
Asian Development Bank, 2002): 7.

162 Ajida Santos, “Do women really hold up half the Bkiotes on the Women's Movement in the
Philippines,” In Gender, culture and society: seddaeadings in Women's Studies in the Philippieds,

C. Sobritchea (Seoul: Ewha Womans University Pr2885): 24-25.

183 Kathy Nadeau, “Peasant resistance and religicoiests in early Philippine society: turning friars

against the grain,” Journal for the Scientific Stwd Religion41, (2002): 76.
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pretext for the State to ignore property rightseobsn original long-term occupancy and
possession®* Eventually, the Spanish and American colonizatafhwidespread socio-
economic problems, with wealth in the hands of alsmling class, while claiming and

exploiting the untouched lands often belongingitigenous peoples.

3.3.1 The Tagbanuas’in Coron Island, Palawan

The experience of the Tagbanua in reclaiming tteznitory which they had lost
from migrants and the powerful elites in Palawarhistorically the first formal legal
claim in the Philippines for their ancestral waterke island of Coron in the northern
part of Palawan is home to the Tagbanuas. Whileled in rice farming, most
Tagbanua families are also engaged in subsistesioclmd using hook-and-line, spears,
and nets. Traditional fishing practices within thancestral waters are practiced within
the context of sacred marine areapanya’anwhich is similar to fish sanctuaries. Such
taboo also governs with theamlaran (sacred areas on land) and #suyuk (sacred
lakes) which is believed to be inhabited by plaalalabyutor giant human-like octopuses
and following customary laws as ordered by thelees ormama’epet!®> Coron Island
is also rich in fine quality edible birds’ nes@alocalia troglodyte¥°°® that are harvested
within their sacred caves located on the cliffgtef island. Historical records show that

the Tagbanuas have been trading the bird nests @ithese merchants since thé"13

164 Owen Lynch, “Concepts and Strategies for Promatiagal Recognition of Community-based
Property Rights: Insights from the Philippines &tther Nations,” In Communities and Conservation:
Histories and Politics on Community-based Natureddurce Management, eds. J. P. Brosius, A. L. Tsing
and C. Zerner (Plymouth, United Kingdom: Altamina$s:2005): 396-97; see also Mayo-Anelaal, “Is
the concept of Free and Prior Informed Consent,” 17

185 Dante Dalabajan, "The Healing of a Tagbanua Amakstomeland,” In . Hope Takes Root:
Community-based Coastal Resources Management Sfasim Southeast Asia, eds. E. M. Ferrer, L.
Polotan-de la Cruz and G. F. Newkirk. (Quezon (#tyilippines: CBCRM Resource Center, U.P. Social
Action and Research Development Foundation, Ind, Qollege of Social Work and Community
Development, and Coastal Resources Research Ne®aihousie University, 2001): 172-73.

186 A species of swift that produces the nest compos$eglatinous secretion from the salivary glands
of birds.
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century AD®’ The wealth of resources has deeply shaped thersmmadic way of life
of the Tagbanua, who are dependent on fishing,itgiaind foraging.

Until the mid-2d" century, litle has changed in the lives of thgBanua who
have a relatively low population and a subsisteewmmomy based on kinship and mutual
sharing on the means of production that is defittedugh communal rather than
individual ownership of resources in terms of expig and managing their natural
resources. During the 1970s, the Municipal Govemtrseized all the clan caves to raise
taxes for the municipal treasury and classifieds¢has Government property, which was
auctioned off to tourist resort developers and meswners. Likewise, the historical
decline of fisheries in the mid-1980s in the Visayagion and some parts of Luzon led to
encroachment on fisheries of the Tagbanua, fortheg to leave the adjacent island of

Delian and eventually moving upland in Coron Island

In response to the continuous illegal fishing pcas by the migrants, the
Tagbanuas in Banuang Daan and Cabugao establishdagbanua Foundation of Coron
Island (TFCI) in 1985 and later applied for a Conmityi Forest Stewardship Agreement
(CFSA) with the Department of Environment and NaltuResources (DENR) covering
the islands of Coron and Delian Island. Under #gseement, qualified individuals and
communities were allowed to continue occupying audtivating the upland areas.
Through Individual or Community Stewardship Agreense people were given tenure
over the land for a period of 25 years, renewable @ additional 25 yeaf&® In
exchange, the program participants were requiredutalertake protection and
reforestation activitie¥®® The Community Forest Stewardship Agreement waknia
with the Philippine Forestry Code of 1975 and LetteInstruction No. 1260 or the law
that established the Integrated Social Forestrgfaro of the Philippines.

187 Kail Zingapan and Dave De Vera, Mapping the amaektnds and waters of the Calamian
Tagbanwa of Coron, Northern Palawan [on-line] (Qure€ity: Philippine Association for Intercultural
Development, 1999, accessed 15 May 2009) avaifedoe
http://www.iapad.org/pafid/docs/Coron%20Best%20Rcaés20Paper.pdf; Internet.

iiz Department of Environment and Natural Resourcenifiistrative Order No. 96-29.

Ibid.
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In 1990, the contract was awarded to the Tagbaonaa communal basis to
extract logs in a limited manner over 7,748 hestana the condition that they protect the
forest from illegal activities. As the TFCI was sassful in regaining control of their
ancestral domain by recovering their clan caveseroTagbanuas in Calamianes began
building community organizations to secure thenutgal rights. Nevertheless, the tribe
argues, Walang saysay ang lupa kung wala ang dagatie land is meaningless without
the sea}/? Realizing that the CFSA is limited only to landreuship, the TFCI identified
another opportunity to reclaim their traditionashfing grounds through the Strategic
Environmental Plan (SEP) for Palawan, or the Rapuldt 7611. Chapter Il, Section IV
of the environmental plan indicates the compretvensiamework for the sustainable
development of Palawan compatible with protectind anhancing the natural resources
and endangered environment of the province. Thiseseas a guide for the Local
Government of Palawan and the Government agenoiesemed in the formulation and
implementation of plans, programs and projectscéfig said province. This law expands
the definition of ancestral domains to include tale®ones and other submerged areas.

That same year, the National Integrated Protected#System Act (NIPAS Act)
or Republic Act 7586 was enacted and Coron Islaad wcluded as one of the priority
protected areas. Based from Section XI of the NIPAS, the Protected Area
Management Board for each of the established pextearea shall be composed of the
following: the Regional Executive Director underagle jurisdiction the protected area is
located; one (1) representative from the Autonomdrigional Government, if
applicable; the Provincial Development Officer; oifg) representative from the
Municipal Government; one (1) representative fraohebarangay covering the protected
area; one (1) representative from each tribal comiyuf applicable; and, at least three

(3) representatives from non-government organimatiocal community organizations,
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and if necessary, one (1) representative from alleeartments or National Government
agencies involved in protected area management. THgbanuas were reluctant to
participate in government programs, including pecte#d area management. This stems
not from their lack of belief in the intent of tleeprograms, but rather from the manner
by which they are implemented on the grodiffdSuch reluctance is reflected in the
results of a similar study revealing that of th@ragimately twenty-eight protected area
management boards (PAMBs), only six involve indimen peoples’® Hence, the
Tagbanua’s refusal to participate originates irsarpation of protected area management
roles and authority, which they believe should ightly accorded to their community

elders.

In 1993, DENR issued the rules and regulationsdéoognizing and awarding a
Certificate of Ancestral Domain Claims (CADC). Thgh the Department
Administrative Order No. 02, the Department of Eamment and Natural Resources
(DENR) provides the recognition and awarding of @&DC, a land tenure instrument
issued by the DENR recognizing the claims of indes peoples on land, resources, and
rights within a defined territory. Three yearselatDENR Administrative Order 34 was
passed providing guidelines for the managementAIDC claims and formulating their
Ancestral Domain Management Plan (ADMP). While jrapg another plan may be
exhaustive and time consuming, the Tagbanuas \hesxas an enabling policy to codify
their customary laws, belief, and practi¢€s. The Tagbanuas sought the assistance of

the various non-government organizations to agkisin in mapping their ancestral

0L uz Rimban, Tagbanua win first ever ancestral vgatéaim [on-line] (Manila: Philippine Center for
Investigative Journalism, 1998, accessed 15 Ma@p@Wvailable from
<http://lwww.pcij.org/stories/1998/coron.html>; Intet.

"1 Edward Lorenzo and Dante Dalabajan, “Analysiswartapping jurisdictions over Coron Island
under R.A. 7586 (NIPAS Act), RA 7611 (SEP Law), R371 (IPRA Law) and RA 7160) (Local
Government Code): The dilemma of having the comaurstatus of an ancestral domain, a protected area
and an environmentally critical area,” In Buildiag lessons from the field: Conference on proteated
management in the Philippines, eds. Haribon FoimnlaDepartment of Environment and Natural
Resources, Foundation for the Philippine Environinaer Birdlife International (Quezon City: Haribon
Foundation for the Conservation of Natural Resoair2e02), 152.

172 Tebtebba Foundation, “Philippine Indigenous Pempied Protected Areas,” 9.

64



territory, conducting biological resource assessnaenl livelihood development as they

develop their Ancestral Domain Management Plan.

The passage of the Indigenous Peoples Rights R&A), or Republic Act 8371,
in 1997 is one of the milestones in establishimgmprehensive framework of protecting
the rights of indigenous peoples. Through the Depamt Administrative Order No. 02,
the Department of Environment and Natural Resoufp&NR) provides the recognition
and awarding of the CADC, a land tenure instrumssiied by the DENR recognizing
the claims of indigenous peoples on land, resouanas rights within a defined territory.
It seeks to alleviate the plight of the countryfbrest of the poor” by correcting, by
legislative fiat, the historical errors that led ®ystematic dispossession of and
discrimination against indigenous peop!&s.In 1998, DENR approved the CADC of the
Tagbanuas covering 22,284 hectares that includesittiee island and a portion of the
seas surrounding it. The success of this claim sgisebstance to the definition of
“ancestral waters” embodied in the IPRR.This is also a landmark case in the
Philippines that recognizeke rights of indigenous peoples to their ancesanadls and
waters and their rights to self-governance thaecés their social, economic, and cultural
rights including indigenous culture, traditions aimdtitutions.The constitutionality of
IPRA is believed to mark the first time in Asia tlaNational Government has legally

recognized indigenous peoples’ territorial rigHfs.

The experience of the Tagbanuas’ reflects theitiocomg struggle based on their
collective aspiration for survival to preserve thaocial, economic, cultural, and
ecological bonds. Like the rest of indigenous pespin the Philippines who are

continuously preserving their ancestral territoaesl their ethnic identity, the Tagbanuas

173 Dalabajan, "The Healing of a Tagbanua Ancestraheiand,” 181.
174 Asian Development Bank, “Indigenous Peoples/EtMiitorities and Poverty Reduction,” 13.
17> Mayo-Anda.et al, “Is the concept of Free and Prior Informed Congel 8.
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reflect their the aspirationspara mapanatili ang aming pamumuhagfor us to sustain
our life), where pamumuhay”is rooted in the Filipino wordBuhay” or life. Such
articulation refer to both [maintaining] a “sourgklivelihood” and a “way of life.” These
two distinct, yet linked, constructions of theirugigle, illustrates how individual and
collective, livelihood, and way of life, identitynd territory act as a fluid continuum in

the Tagbanua social reality of indigenous spate.

3.4 Lessons Learned: Linking Livelihoods and Rights

In community fisheries, everyone is the managererffmne has
responsibilities”®

Fisheries management requires a wide range of esg@eexperience, and skills,
so there is a need to build the capacity of indigsnpeoples to manage their resources.
Through fisheries co-management, communities angoerared for this, when they are
allowed to do something from which they were presiy barred (or deprived), for
instance when institutions are established thalitite participation and secure rights.
However, there is a danger of overusing the tewrmanagement’ that simply becomes a
routine consultation with no sharing of decisionking power which leads to suspicion
and cynicism on the part of communiti€.What should be emphasized in a co-
management arrangement is that indigenous peoglemnainstitution have the local
ecological knowledge and values which the Statellsh@cognize being the repositories
of generations of observations that could contahatvards their cultural survival and
sustainability of resources. This should be a m®soghere all those involve gain and
become better able to accomplish what they arebtéapd and realizing what is in their

178 ynch, “Concepts and Strategies for Promoting L&gtognition of Community-based Property
Rights,” 404.

17 aya Fabros, “Saragpunta: A Consellation of Resistd (Quezon City, Philippines: Institute for
Popular Democracy, 2005), 9.

178 Grahamet al, “Community fisheries management handbook,” 20.

179 Svein Jentoft, “Fisheries co-management as empoeret” Marine Policy29, (2005): 4.

180 Binkley et al, “Community involvement in marine and coastal agement in Australia and
Canada,” 272.
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common interest such as securing the resourceniayathat is profitable, equitable and

just 8!

As indigenous peoples in the Maritime Region trybtold their relationship by
working with non-natives, they have learned thatysvaf doing community-based
management are very diverse. Each community hasvits unique situation, and
practitioners of community-based management hawadépt their strategies to each of
those unique situations. But, despite this diversihere are common themes and
principles that they share. One is that they shaoakd responsibility for the future as
stewards of our resources. Also, for community-dasanagement to be successful, they
have to develop the capacity to do science localtg to change public policy in the

public interest®

Sustainable livelihood analysis looks further inkmg fishery policies and
management more supportive of indigenous coastahumities particularly among the
poorest sector of the society that are attempthrgugh their livelihood activities, to find
a route out of povert}?®> Non-native communities should concede that treigtyts are
not the real enemy and as different fishing natimmsed by treaty; these stakeholders
should recognize each other’s interests and rigiig agree on a coordinated
management regime capable of sharing fish andnasisparently®* Indigenous peoples’
vision of self-determination should not be percdias a threat to conservation values,
but as a symbolic representation of sovereigntyewise, the agreement provided by the

State with indigenous peoples should not be treated simple token of participation.

181 Jentoft, “Fisheries co-management as empowermént,”

182 John Kearney, “Community-based fisheries manageinghe Bay of Fundy: sustaining
communities through resistance and hope,” (papeggmted at the Third Annual Community-based
Conservation Network Seminar, "Turning Natural Reses into Assets" Savannah, Georgia, 15-17 Oct.
2003), 7.

183 Edward Allison and Frank Ellis, “The livelihoodpmroach and management of small-scale
fisheries,” Marine Polic5 (2001): 386.

184 Barsh, “Netukulimk Past and Present: Mikmaw ethicd the Atlantic fishery,” 35.

67



Instead, the State should treat this as a negwiidkiat would forge partnerships while
assisting them to link their fisheries and othetural wealth with their sustainable
livelihoods. Indigenous peoples should not be éeais clients or stakeholders in the
process, but should be invited to participate ih lalels of decision-making and
management bodie¢&> Further, there is a need to look at the legal geition of
indigenous rights in Canada in respecting and neizogy access to and participation in
commercial fisheries as a critical step towardsndistling dependency and in achieving

agency®

The analysis of indigenous rights in marine area€anada strongly shows that
federally recognized indigenous rights to marir@aaris significantly weaker than rights
to land as the Government remains unwilling to @o things: it will not recognize
indigenous property rights to sea that are as gteanthose it recognizes for portions of
traditionally-owned lands (though it will considesharing royalties from offshore
development); and, despite a willingness in pradiicshare decision-making in resource
and environmental management, the Federal Govemhwdds to the position that its
own jurisdiction is paramourit’ With this situation, there is a need to criticatlyamine
and analyze fisheries management where communégsnand values are considered.
There can be no effective and long-term resolutfotmere is no respect between the
parties involved in the management of natural resesi Such a relationship would
further call for an open and respectful dialoguégween the Government and the

community'® Looking at ways to resolve issues related to iedays peoples in Canada:

185 Francesco Mauro and Preston Hardison, “Traditignalvledge of indigenous and local
communities: international debate and policy itii@s,” Ecological Application40, (2000): 1267. 1263-
1269.

186 Davis and Jentoft, “The challenge and the promfsadigenous peoples’ fishing rights,” 236.

187 Monica Mulrennan and Colin Scott, “Mare Nulliusdigenous rights in saltwater environments,”
Development and Chan@d, (2000):699.
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Aboriginal groups have consistently argued thair ttheaty claims to land

and resources are based on an ideal of sharingigiss with others,

rather than a European model of exclusive ownersiipen sharing is the
intention, resolution is possible. The problem @vhto create the good
faith to share between peoples who have such ahatgry of hurt and

injury between them, and in particular, how to adjate disputes when
sharing fails [....] The purpose of negotiations @4 just to define title to

land and resources, and not just to turn over pewelocal administration
to legitimate aboriginal authorities, but also tndfa way to share the
sovereignty of the national territot§’

As repositories of generations of observations mnsights essential for their
survival, the pursuit of indigenous peoples’ idealsl goals is predicated not only in
protecting their territories and resource base, dgb on maintaining their cultural
knowledge, preserving their traditional institutspimproving their health and social
welfare, and nurturing their own language. Theggte of indigenous peoples may be
understood through the constructs of both ideiatitg territory:

Both identity and territory imply demarcation lingse former determines
social borders and the latter establishes geogrdptiindaries. ldentity
denotes affiliation and inclusion, a sense of bgiog. It distinguishes
members (‘us’) from non-members (‘them’), and de$ina group held
together by shared beliefs, aspirations, expergenaed/or practices.
Territory, on the other hand, delineates spacesraéng the internal from
the external, the inside (‘ours’) from the outsi@theirs’) [....] the
interconnection between identity and territory cente fore, as the
movement consciously activates indigenous iderggtya framework for
communicating their struggles and aspiratibfis.

The challenge remains whether securing the fishacgess rights and
management rights fishing rights of indigenous pe®pcan strengthen the assets
available to indigenous peoples so that they ate tbwithstand shocks, become less

vulnerable and are better able to influence pdidretheir favour. However, legal and

188 \viber and Milley, “Seeking clarity, legitimacy amelspect,” 7.
189 |gnatieff, “The Rights Revolution,” 80.
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institutional frameworks alone cannot determine tapacity of the community to
manage its resources as threats to managemens righy affect the sustainability of
community-based management initiatives. Access @mdrol of resources are not in
themselves enough to ensure sustainable livelih@asighe community should get
adequate support in terms of developing their déipacto manage their resources.
Considerably, user rights may enhance the oppaytdoi indigenous peoples provided
that they have the social capital to secure actesssources and eventually enhance
them. Yet, other stakeholders including the Stateukl be committed in providing an
environment that allows indigenous peoples to a&cessets and assess what resources
available and eventually become equal partners amtigpatory planning and
management. Greater respect for indigenous manageroestomary traditions and
institutions within natural resource managementresgjuired, to fully realize the
sustainable livelihood aspirations of indigenouspdes. A lack of support from the State
for community management institutions can be a mijoitation on the conservation

measures of indigenous peoples.

There is an urgent need to rethink and restruckurgt Nations affairs in the
Canadian Maritimes. While the current structuréndigenous peoples affairs holds little
promise to significantly improve the eighteenthiceyn treaties, the current Indian Act
arrangements, nor the overall economic and sodfatudties, moves for reconciliation
between indigenous and non-Natives is the key tolasting solutiort®® Social capital
should be mobilized to expand the potential foralogovernance, and indeed, valuing
indigenous and community norms can be valuablent@ece the social capital, thereby
providing better ways of working together betweka State and communities. Policies
that protect or strengthen indigenous peoples sl@mresources can provide a vehicle to

move in these directions.

10 Fabros, “Saragpunta: A Consellation of Resistdrge,
¥lvera,et al, “Asserting rights, defining responsibilities,0.3
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On the other hand, in the Philippines, implemeatatof the IPRA does not
necessarily reflect the interests of the indigenoesples. For instance, the appointment
of officials and employees of the National Comnosson Indigenous Peoples (NCIP)
may be tainted by political interest. For instanitds ironical that the budget for the
NCIP is limited compared with the resources prodifier the Mining and Geosciences
Bureau for the exploitation of mineral resourt®&sin effect, indigenous peoples in the
Philippines face major financial obstacles in se@utheir lands under IPRA, as even the
cost of carrying out land surveys have to bornegh@ycommunities. Some communities
are even reclaiming their territories piecemealbiing the survey costs down to levels
that they can afford®* Consequently, there is a need for a conscioustééfothe State to
recognize that they are part of the problem. Hetleeknowledge and skills of the Local
Government and the NCIP in the implementation ofslaelated to indigenous people

should be enhanced particularly in enhancing tfodérin conflict resolution.

A case in point is the 2008 European Commissioonrteguring the celebration of
the International Indigenous Peoples Day, whetamentioned that ‘the European Union
acknowledges the potential importance of the mirgegtor in contributing to economic
growth, but underlines the essential importancerduring that mining is conducted in
an environmentally and socially responsible mankdimning in protected areas and other
priority conservation sites (such as for exampk Balawan and Sierra Madre forests)
remains a matter of grave concern.” Environmentad &ocial Impact Assessments,
undertaken systematically prior to approving anying concession are the main tools
for an effective monitoring of the impact of miningll legal requirements should be
effectively enforced to ensure the protection ghts and claims of indigenous peoples

192 Coates, “The Marshall Decision and Native Righ93.

193 Michael Teodoro Ting, Augencio Bagsic, Mylene Hgsij Ryan Jaen, Maria Lourdes Respicio and
Christopher Ryan Tan, “Modernity vs. Culture: Potiteg the Indigenous Peoples of the Philippines,”
European Journal of Economic and Political Studig2008): 105.

194 Colchesteret al, “Indigenous land tenure,” 11.
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and other vulnerable communities including their $dare of the economic benefits, and

to prevent the depletion of natural resources.’

Nonetheless, the diversity of legal options avdddb the Tagbanua allowed them
to shape the terms of encounter thereby enhanbgigability to manage their ancestral
domain coupled by the support of various NGOs argadin enabling environment that
bridges shift in managing resources such as dewgjopheir Ancestral Domain
Management Plan (ADMP) that incorporates their gedous knowledge systems and

practices, and customary laws.

Currently, the Tagbanua is in the process of enhgntheir ADMP into an
Ancestral Domain Sustainable Development and PtiiotedPlan (ADSDP) that will
harmonize the objectives of both the ancestral dlotiide and protected areas. This will
engage not only the Tagbanuas and the NGOs, butemilain as a platform for other
stakeholders such as migrant fishers, Municipal ésawent, and the National
Government. In time, with mutual confidence (andpext) in place, these parties can
evolve an alternative dispute settlement procestslimited to a strictly legal framework,
which would build upon the uniqueness of Coronndland the strengths of their

respective legal mandat&s.

Like any other coastal communities, indigenous feEpbeing the most
dependent on their natural resources, particufssheries and marine resources, should
have an essential role in deciding how these ressushould be managed. Indigenous
peoples will be more willing to protect their fishes if their rights are accorded. There is

greater motivation if their rights are respected drthey are treated as equal partners of

19 European Union, 2008 Philippine Development For8tatement of the European Union [on-line].
(Manila: European Union, 2008, accessed 29 Dece®®9); available from
http://www.delphl.ec.europa.eu/docs/PDF_EU_ Staten®8908.pdf; Internet.

19| orenzo and Dalabajan, “Analysis of overlappingsdictions over Coron Island,” 151.
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the State. Beyond securing their fishing rightse decognition should be given for

building the capacity of indigenous peoples.

Policies that shape fisheries rights can play aomaple in promoting and
improving the equity of resource distribution whighan implicit theme in analyzing
indigenous rights. Indigenous rights related tadlamd water plays a fundamental role
governing not only the patterns of natural resounamagement, but also to indigenous
peoples who view such as a cornerstone and intégréteir livelihoods. Within the
interactive relationship between poverty and reseualegradation, poverty should not be
seen as a cause in itself, but rather as the owtamiminequitable structures, uneven
development patterns and constraints imposed hipgrutlites'®” Manifestations of
poverty are deeply rooted in the unequal access ¢tontrol over productive resources as
well as in the distribution of wealth created iroguction. Furthermore, development

cannot be detached from the issues of poverty megliality**®

In linking sustainable livelihoods and rights, thdigenous peoples are given the
capacity and space to participate in decision ngakmmocesses. Such approach
emphasizes the need to ensure local participakegally secure entitlements to assets
especially land and water, and build social capstalthat the indigenous peoples are
empowered to improve their own lives. This integmatnecessarily involves a new
emphasis on empowering indigenous peoples as vgelestablishing linkages with
institutions that mediate the access of the indigenpeoples to assets, technologies,

markets and rules.

197 Naresh Singh and Richard Strickland, “Sustaingbitioverty, and policy adjustment,” (Winnipeg:
International Institute for Development Studies94p 4.

1% saturnino M. Borras, Jr., “Free market', exped-tievelopment strategy and its impact on rural
livelihoods, poverty and inequality: The Philippieeperience seen from a Southeast Asian perspgctive
Review of International Political Economy 14, (2D0B46.
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The underpinning approach to development is thiezegn that the root cause of
poverty goes deeper than the absence of econommétsaand involves discrimination,
exploitation, and exclusion of the indigenous pesgdrom the development processes.
Indeed, poverty persists not merely because of ¢th@ccess to assets and resources but
because indigenous peoples inherent human righlisfraedom to live the lives they
value are not recognized, respected, and fulfilled the non-natives. By linking
sustainable livelihoods and rights, developmenthess both a right and an obligation in
itself. In light of these trends, a better way totpct both human and its resources is to

consolidate the rights of peoples to their resairce

A rights-based approach to development take as ftvendation to promote and
protect human rights (those rights that have beengnized by the global community
and are protected by international legal instruserithese include economic, social and
cultural as well as civil and political rights, af which are interdependent. Running
through the rights-based approach are concernsemitowerment and participation, and
with the elimination of discrimination on any grals(race, language, gender, religion,
etc.)!*° The social, cultural, economic, and political ¢abihat binds indigenous peoples
together is inextricably linked to their territosi@nd fishery resources that they have
occupied and utilized since time immemorial. In eeg®, upholding the rights of
indigenous peoples means protecting and presetiaig territories for the survival of

their own culture, history, and race.

Rights-based and sustainable livelihoods approaches complementary
perspectives that seek to achieve many of the gmals (for example, empowerment of
the most vulnerable and a strengthened capacitythef poor to achieve secure
livelihoods) (seerigure 4) The primary focus of the rights perspective isliokages
between public institutions and civil society amdyrticularly, on how to increase the
accountability of public institutions to all citize. The livelihoods approach recognizes

199 Department for International Development, “Susihie Livelihoods Guidance Sheets,” 4.
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the importance of these links and of enhancing @wuadbility, though it takes as its
starting point a need to understand the livelihooldpoor people in context. From this
starting point it then tries to identify the spéci¢onstraints which prevent the realization
of people’s rights and consequently the improvenoétieir livelihoods on a sustainable

basis?®

The linkage between livelihoods and rights is apdeee. Looking at the legal
recognition of indigenous rights in Canada, notablyespecting and recognizing access
to and participation in commercial fisheries is a<ritical step towards dismantling
dependency and in achieving agefftyTo this end, the State could support the processes
by which indigenous peoples link their fisheriesd asther natural wealth with their
sustainable livelihoods. An avenue toward this wouhvolve ensuring effective
management rights, with indigenous peoples treatdas mere stakeholders in the

process, but as full participants in all levelsietision-making and manageméfit.

In the context of sustainable development for imdalized countries,
Governments may find it too easy to place econanit social issues at the top of their
agenda, leaving the problem of subsequent enviratahexternalities as a second-rank
issue to be dealt with at a later stage. Governsnfatibowing this course of action can
invoke citizen interests other than conservatioth @mvironmental protection, or they can
define ‘sustainability’ in line with particular riahal interest, so as to justify a more
piecemeal approach. The first approach would beodeatically based since authorities
must accommodate people’s wishes; while the seeandd draw upon the undeniable
fact that there are many different ways to pronsotgtainable developmefit

290 |hid.

21 Davis and Jentoft, “The challenge and the promfsadigenous peoples’ fishing rights,” 224.

202 Mauro and Hardison, “Traditional knowledge,” 1267.

23 gysan Aguilar Fernandez, “Sustainability is codfietorical participatory discourse in the Spanish
strategy for sustainable development,” In Govecedor Sustainable Development: The challenge of
adapting form to function, ed. W.M. Lafferty (Crestham, UK: Edward Elgar Publishing Ltd: 2004): 133.
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Figure 4.

Indigenous
rights

Sustainable
Livelihoods

Fishing rights

Linkages between sustainable livelihoods and varieforms of rights
of indigenous peoples.
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3.5 Conclusion

Combining the ideas of sustainable livelihoods ahdghts over natural resource
access and management can be a useful vehicleo$itive change in collaboratively
improving the situation of indigenous peoples. Thigpter has indicated how this
applies in the case of fisheries, particularly ian@da and the Philippines. Both the
livelihoods and rights approaches recognize theemi@tl of local peoples to act as
stewards of the resources on which they dependpaydassist in ‘bridging the gap’ in
terms of policy, catalyzing change towards betigrastunities at a grassroots level. This
is crucial so that indigenous peoples may have#pacity to manage their fisheries and
sustainable livelihoods in their own terms. Simplyt, community-based management
and sustainable livelihoods gives life and bloogutting the indigenous peoples at the

center of development.

In the cases examined here, and in related litexaiuis clear that in the pursuit
of self-determination by indigenous peoples, seguontrol, access and management
decision making capabilities over their territoreasd natural resources (such as fishery
resources), is a key element. While the path tosvaustainable livelihoods and full
recognition of indigenous and fishing rights prowendty challenging (and yet to be fully
resolved) for the indigenous peoples in our caséias, the evidence indicates that,
suitably empowered, indigenous peoples can devidep own vision of sustainable
livelihoods, based on their own priorities and eslulocal conditions, resources and
knowledge base. In this way, a sustainable liveldso strategy, manifested in the
experience of the indigenous peoples, and emeffgomy local experience, insights and

reflection, reflects a robust approach to be suepdy the State.
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Ensuring appropriate rights to fisheries is a fundatal component within any
blueprint for fisheries management and conservatom certainly this is the case for
indigenous peoples, who recognize such rightstagral to their livelihoods. Indigenous
peoples dependent on fishing for their liveliho@eh de vulnerable to outside usurpation
of their access rights, and the impacts of suckel®san be great, given their social,
cultural, and spiritual dependence on traditioeatestrial- and marine-based resources.
Accordingly, secure rights and a focus on sustd@hbelihoods are crucial in building
resilience within indigenous communities. Thesedions are complemented by efforts
to strengthen relationships between indigenous lpe@nd non-natives in the context of
fisheries management, a mutually helpful vehicleaeducing or removing dependency
relationships. In the end, equitable fishery rightel sustainable livelihoods can be
sought, for indigenous peoples and non-nativesjeaBuild bridges over troubled waters.
In the end, indigenous peoples can now look aftemiselves and establish relationships
with the rest of the society and contribute in ¢y the bridge over troubled waters with

the rest of the non-natives on the basis of geneduslity.
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4 Advancing Property Rights of Indigenous Peoples ithe
Philippines

The term ‘indigenous peoples’ refers to us, theartban twelve million
descendants of the original inhabitants of thishipelago who have
somehow managed to resist centuries of colonizaiwh in the process
have retained theifsic) own customs, traditions and life ways. Our
ancestors were once upon a time the only inhakitamtthese islands, and
as such even during those early times, alreadyb@gtithe attributes of
independent states, namely: people, territory, gowent (through their
customs and traditions and indigenous socio-palitiastitutions), and
sovereignty (for they were free and independentroanities®®*

This chapter discusses the impact of local andonali policies on the
participation of the indigenous peoples in the iBpihes in relation to fisheries
management. As was reviewed in Chapter 3, indigemaoples in the Philippines and
elsewhere face multiple issues in securing thejhts to fish in their coastal area,
including lack of tenure and legal recognition okit traditional rights in national
constitutions and laws, discrimination and cultlyrabsensitive policies and
development projects. This chapter critically exassithe case of the Tagbanua because
they represent the historic struggles of othergedous peoples in the Philippines in
providing policy options towards their recogniti@elf-determination, and governance in

managing natural resources.

While the basic premise assumes that the right¢tess and control of ancestral
domain is critical to the indigenous peoples i@ Bhilippines, this chapter addresses the
following questions: (1) What does property rigimsan to indigenous peoples who have
been historically dependent on their natural resesf; (2) What level of organization or

institutional mechanism is viable in the managenuérisheries for indigenous peoples?;

204 Evelyn S. Dunuan, Indigenous peoples of the Rfiitigs [on-line] (Quezon City: National
Commission on Indigenous Peoples, 2001, accesskthg&009); available from
<http://www.ncip.gov.ph/resourcesdetail.php?id=lwernet.
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and (3) In the context of fisheries management, kbauld we integrate property rights

with indigenous rights?

Section 3.a. of the Indigenous People’s Rights éictl997 defines ancestral
domain as to include all areas generally belongmgndigenous peoples comprising
lands, inland waters, coastal areas, and natusaurees therein, held under a claim of
ownership, occupied or possessed by themselvedirough their ancestors whether
communally or individually since time immemorial cept when interrupted by war,
force majeure or displacement by force, deceitaldteor as a consequence of
Government projects or any other voluntary dealiegtered into by Government and
private individuals, corporations, and which areessary to ensure their economic,

social and cultural welfare?

The participation of indigenous peoples requingigding their capacity in various
management and decision making aspects — assesspi@nhing, implementation,
monitoring and evaluation, from biological, socialltural and economic perspectives.
Information and education are also vital in stréeging the capacity of communities. In
order to succeed in natural resource managemeligeimous peoples together with other
resource users should have an interest in the tienng-well-being of their resources. In
relation to community participation, there is a chder the Government to provide
assistance through legal, financial and technioppert. However, the participation of
indigenous peoples in the Philippines in varioualatjues on policy development
relevant to them is more ornamental than substarsiich that their representatives are
only invited to join the meetings and sign attera#asheets but are not encouraged to
speak during forums. For instance, only people efgoeducated and know how to speak

English, who dress up well and have had the righthections are were invited to attend

25 |ndigenous Peoples Rights Act of 1997. Chapt&eztion 3-a.
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policy dialogues® There are also instances where they are nottatdétend meetings
because of lengthy distances that their represeasabave to travel. Related constraints
to being able to meaningfully participate in magragnt dialogue also include not being
informed of their roles and responsibility in inetlboard nor have they been given
orientation or training; there were also scarediraited resources for travel expenses.
The language used in the conduct of meetings may dfe too technical and difficult to

be understood by indigenous peoples representafives

4.1 Examining Property Rights of Indigenous Peoples ifrisheries

Management

Common property rights in fisheries management aften mistakenly
understood and equated with Hardin’s “tragedy &f tommons®® — i.e. perceived as
being open acce$®’ Within this simplistic framework, common propentggimes in
fisheries management then seem problematic, reguitia lack of management authority
and leading to overfishing that eventually resirtthe collapse of fisheries. In contrast,
the “tragedy of the commons” should be criticatkamined and should be referred to as
the tragedy of open access, as the commons refergd@source being managed by and

belonging to a definite grouf?®

2% Dave De Vera, “The Coalition of Indigenous Pespled their campaign for IP rights in the
Philippines,” In Civil Society Organizations exparces in strengthening rural poor organizationssia,
eds. International Fund for Agricultural Developrheksian NGO Coalition for Agrarian Reform and
Rural Development & Center on Integrated Rural Deweaent for Asia and the Pacific (Quezon City,
Philippines: International Fund for Agricultural Bopment, Asian NGO Coalition for Agrarian Reform
and Rural Development, and Centre on Integratedl®evelopment for Asia and the Pacific, 2006),.113

27 Teptebba Foundation, “Philippine Indigenous Pempied Protected Areas,” 9.

%8 The tragedy of theommons refers to a dilemma in which multiple indiials, acting independently,
and solely and rationally consulting their own getérest, will ultimately deplete a shared limitegource
even when it is clear that it is not in anyonetggikberm interest for this to happen; see GarrettdHa“The
Tragedy of the Commons,” Scient62(1968): 1243-1248.

29 Fikret Berkes, “Property rights and coastal figg&f In Community management and common
property of coastal fisheries in Asia and the Reactfoncepts, methods and experience, ed. R.S. iBgme
(Manila: International Center for Living Aquatic Baurces Management, 1994), 54.; see also Ken Ruddl
“Changing the focus of coastal fisheries managerhenCommunity management and common property
of coastal fisheries in Asia and the Pacific: catsemethods and experiences, ed. R.S. Pomeroy ed.
(Manila: International Center for Living Aquatic Reurces Management, 1994), 64.

#90Owen J. Lynch, “From Land to Coasts and Shinings3eReflections on Community-based
Property Rights Concepts and Marine and Coastalfe¢hin Marine and Coastal Resources and
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Beyond reducing conflict between indigenous peopled other stakeholders in
fisheries management is the question of the swidity of the resources that critically
requires looking at institutions and property tglAlso, there is a need to look further at
the social, economic, and human rights dimensioriisbferies management affecting
individual and community access rights and managemights®** At the heart of
fisheries management, access to both assets aivitiestis enabled or hindered by
policies, institutions and processes including alolation, markets and organizations.
Consequently, poverty reduction and livelihood ioygment are envisaged to take place
largely through the development of social and hurpapital in fisheries-dependent
communities, by maintaining or enhancing the natasaets used by those communities,
and by supporting the development of appropriatelicpo and institutional
environment$*? However, the term ‘development’ has acquired a tieg@onnotation
for indigenous peoples even if this is called ‘airsble’, because their histories are
replete with traumatic experiences with developnpnjects, policies and programmes.
In fact, mainstream development is regarded as @nehe root causes of their
problems?*® This argument is a critique of the Millennium Dewainent Goals (MDG)
by Tauli-Corpuz, an indigenous leader and a mendfethe Permanent Forum on
Indigenous Issues expressiriihe key weakness of the MDG is that they do not
guestion the mainstream development paradigm, morthey address the economic,
political, social and cultural structural causes pbverty ... The path of incurring more
debts, engaging in more aggressive extraction afemal resources, oil or gas in
indigenous peoples’ territories, or further libetahg imports to the detriment of
traditional livelihoods, in all probability, woulaot alleviate poverty among indigenous

Community-based Property Rights: A Philippine Wids, eds. Teresita Gimenez-Maceda, Rosario M.
Espino and Shivani Chaudry (Quezon City: Tanggdikesan, 2001): 8.

2 Anthony Charles, “The Right Form of Rights,” SAMRA Report 51, (2008): 5.

212 pllison and Horemans, “Putting the principles loé Sustainable Livelihoods,” 758.

13 |Inter-Agency Support Group on Indigenous Issuesianent Forum on Indigenous Issues, ltem 3
of the Provisional Agenda. (paper presented aFtheth Session, Special Theme: Millennium
Development Goals and Indigenous Peoples New Yd84, 16-27 May 2005).
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peoples.”As such, there is a need to reexamine fisheriggagement that takes place in
the context of rights — all the various forms gjhis***

In the context of fisheries management, both ptypeghts and indigenous rights
are two important principles that recognize theeptal of indigenous peoples in
managing resources and influencing institutionsatwls policy advocacy and reform.
Property rights is an entitlement that has a gnegaiact on the ability of indigenous
communities to exercise their ancestral rights imrachage resources. Similarly, the legal
recognition of community-based property rights dtiobe understood as a goal that
reflects an ideal outcome for many local commusitieat are or will be negotiating
management agreements with the Governfi@nConsequently, any management
mechanism for fisheries resources needs to ackdgelthe importance of incentives for
cooperation and individual self-interest, as wsllbalancing the claims of multiple uses
and userd’® Such participation takes many forms and should betlimited to a
community’s contribution of time and labour alor®yt includes to some extent the
notion of influencing, sharing or redistributingvper and control of resources, benefits,
knowledge, and skills to be gained through comnyuimolvement in decision-making

processes.

For the indigenous peoples who are often at thglpery of most development
initiatives, securing right®d common property resources provides a basisuistasable
management by communities. The value of commonestppesources to the poor is
heightened because they often provide safety netsei form of remunerative activity or
foot, at times when other opportunities are lackigcure rights of ownership, access

and use are fundamental to the sustainability wélihoods which rely on natural

24 Charles, “The Right Form of Rights,” 4.

25 ynch, “Concepts and Strategies for Promoting L&gscognition of Community-based Property
Rights,” 411.

21 Robert Pomeroy, “Community management and commopepty of coastal fisheries in Asia and
the Pacific: concepts, methods and experiencesgh{ldl: International Center for Living Aquatic
Resources, 1994), 10.

83



resource$!’ Furthermore, community fishery rights have théeptal in improving the
use of local ecological knowledge, improving aceept of management rules, helping
resolve conflicts through which there is a localgtermined balance achieved among the
multiple ecological, economic, and community wedify goals, and producing positive

effects on fishery conservation and sustainalitty.

While the terms “common property rights,” “commuynitased property rights,”
and “community fisheries rights” discussed earlege not synonyms, the concepts
represented by them have much in common as thgyaplandamental role in governing
the patterns in fisheries management as well aswibiéare of indigenous peoples
associated with the unequal resource access anel gags in benefits-sharing from
resource use. Consequently, indigenous rights ktothe potential benefit or desired
outcome for the indigenous peoples that are baseth® ideals of social justice. A
property rights-based system can provide a robusthamism for ensuring the
sustainable utilization of fisheries, while prowvidi for indigenous rights holders to
realize their often divergent social and econorsjgirations>*®

The next section describes the pre-colonial sosfialcture in the Philippines
since it is imperative to understand the previouystgvailing property rights in the
country. Relevant policies are then discussed lgagimirect impact on the indigenous
peoples in the Philippines and the challenges oaotiftig them in the implementation of

indigenous rights at the policy level.

27 Robert Chambers, “Poverty and livelihoods: whasaity counts?” Environment and Urbanization
7(1995): 202.

28 Charles, “Community Fishery Rights: Issues, Apphzs and Atlantic Canadian Case Studies,” 3.

219 Matthew Hooper, “Maori Power,” In Sizing Up: PropeRights and Fisheries Management: a
collection of articles from SAMUDRA Report, ed. K.&umar (Chennai: International Collective in
Support of Fishworkers, 2000), 18.
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4.2 Relevant Policies affecting Indigenous Peoples ihe Philippines: a

historical perspective

In addressing the rights of indigenous communitieeveral international
agreements and conventions have recognized thésrayhd interests of indigenous
peoples to manage their natural resources — ingudhe UN Conference on
Environment and Development (1992), the World Sutoni Sustainable Development
(2002) and recently, the UN Declaration on the Righf Indigenous Peoples (2007). In
addition to building a sense of ownership amonggidous peoples, their tenurial
security, and the legal and institutional recogmitthat provides them, leads to a more
equitable role in decision-making and the policyking process. However, policies
generally reflect the dominant perspectives ofelite and powerful in the societ§f For
instance, as of 1995, national laws concerning uee and management of forest
resources in at least six Asian countries (Indaje$hailand, the Philippines, India,
Nepal, and Sri Lanka) were noted to be more hosteards local communities than was

the case during the colonial ar@a.

The pre-colonial communities in the Philippinesevsubsistence economies and
therefore had no classes in the economic sense=l laommmunities lived in small
scattered communities and ownership of resourcasbased on kinship ties. There was
reliance for sustenance mainly on subsistence wtyre. Compared with some nations
prior to their colonization, the Philippines had sgnificant monuments or erect
structures made of hard materials for self-gloaificn (i.e., temples, palaces, etc.), which
is considered to reflect that the labour organtratf the natives such that no surplus was
being produced that could enable any ruling clasppropriate labour or dominate in the

economic sens&” Despite the numerous competing centres of pothier,Philippine

220 Mayo-Anda, “Engaging and Empowering Communiti&4l”

221 ynch, “Concepts and Strategies for Promoting L&gscognition of Community-based Property
Rights,” 409.

2 Renato Constantino, “Identity and Consciousneks: Fhilippine Experience,” Journal of
Contemporary Asia, no. 6 (1976): 6.
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social hierarchy is characterized by tribal rulevko strove not to colonize their
neighbours but to include them in their networkkith and kin. Hence, social relations,

rather than private property, were one’s greagsurce>>

However, in the Philippine legal system during tBeanish colonization, the
introduction of the Regalian Doctrine dura Regaliabecame a major impediment
towards property rights. Officially signed in 14B8 Spanish Borgia Pope Alexander VI,
this doctrine refers to the feudal principle thatvgte title to land should directly or
indirectly emanate from the Spanish crown with lditéer retaining the underlying title.
This doctrine made a significant impact on Philigpilaws by becoming a legal
mechanism in converting the native lands of indagenpeoples so they became squatters
in their own traditionally-owned and possessed $&fitlLater, this was reinforced by the
Royal Decree of 13 February 1894, known also asrMaaw?, the last land regulation
enacted by Spain in the Philippines which requiedddlandowners to register their
property within a period of a year following its lgication date. In cases of non-
compliance, ownership of the land reverted to tlwye&enment. However, rather than
solve problems, the Maura Law only contributed lie increasing complexity of land
registration issues during the colonial regime. Ppbicy has only served the interests of
the elite by claiming native lands that are notlbgregistered, as the natives are unable
to pay for costs required to register — transpantatares and legal prerequisites (i.e.,
filing fees, attorney fees, and survey costs) dhdther taxes created by the colonial
officials. Another burden that the communities confed is the inaccessibility of

newspapers in remote areas, making them unawahe ¢égal situation.

The enactment of the Maura Law demonstrated Spalaisg-standing

insensitivity to the plight and potentials of thast majority of people in the Philippine

22 Nadeau, “Peasant resistance and religious pratesely Philippine society,” 77.

224 ynch, “Concepts and Strategies for Promoting IL&gscognition of Community-based Property
Rights,” 396-397; see also Mayo-Anda, et al., s toncept of Free and Prior Informed Consent,” 2.

25 Eyll reference to Maura Law.
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colony. There was nothing new in this, as colongglimes were inherently exploitative
and unjust. The decree’s novelty laid in the féet Government in Madrid, during the
twilight of Spain's Pacific empire, reneged on @&nturies-old commitment to respect
indigenous property rights. The Maura Law theoedtycempowered the colonial regime
to deny, for the first time ever, legal recognitioh customary property rights. The
immediate symbolic effect was to disenfranchiseesgvmillion rural farmers. This has
also provided the legal basis by which the U.Sowal regime denied any effective
recognition of ancestral property rightS. Hence, the Maura Law became another

instrument for ‘land grabbing’ against the natiwpplation.

On the other hand, a significant Supreme Court si@ti during the U.S.
occupation recognized the rights of indigenous comtres as described in ti@arifio
vs. Insular Governmeriase in 1909:

It is true that Spain, in its earlier decrees, edibw the universal feudal
theory that all lands were held from the Crown, aedhaps the general
attitude of conquering nations toward people nobgaized as entitled to
the treatment accorded to those in the same zonaviization with
themselves. It is true, also, that in legal thesoyereignty is absolute, and
that, as against foreign nations, the United Statay assert, as Spain
asserted, absolute power. But it does not folloat,ttas against the
inhabitants of the Philippines, the United Stateseds that Spain had such
power. When theory is left on one side, sovereigstya question of
strength, and may vary in degree. How far a newesogn shall insist
upon the theoretical relation of the subjects t® liead in the past, and

how far it shall recognize actual facts, are matfer it to decide®?’

Although the rules on ownership of all untitled daand resources found in the
Regalian Doctrine continued under the U.S. coloadthinistration, the 1987 Philippine
Constitution guarantees the rights of indigenoutucal communities. Furthermore, in
1992, the National Integrated Protected Area Sy{teiRAS) established the legal and

226 ynch, “Concepts and Strategies for Promoting L&gscognition of Community-based Property
Rights,” 398.

227 JoaquinG. Bernas, SJ. Ancestral domain vs. RegBiatrine [on-line] (Manila: Philippine Daily
Inquirer, 2008, accessed 3 June 2009); availabte f
<http://archive.inquirer.net/view.php?db=1&story=i62061>; Internet.
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policy framework for protected areas that ensunesparticipation of indigenous peoples
in protected area management and decision makewiof 13 provides that: “Ancestral
lands and customary rights and interest arisindl slzaaccorded due recognition. The
Department of Environment and Natural ResourcesNREshall prescribe rules and
regulations to govern ancestral lands within prietgcareas: Provided (sic), that the
DENR shall have no power to neither evict indigegngommunities from their present

occupancy nor resettle them to another area witthaurt consent.”

In Palawan, a comprehensive framework for the swetée development specific
to the province was passed called the Strategiér@mental Plan (SEPf® The SEP
established a graded system of protection and denednt control over the whole
province, including its tribal lands, forest, minegricultural areas, settlement areas,
small islands mangroves, coral reefs, seagrassaretithe surrounding sea. This strategy
has developed the Environmental Critical Areas etwECAN) that identifies and
recognizes the tribal ancestral zones covering @t and sea and protecting the tribal
people and the preservation of their culture. Iditawh, Section 7.3 and 7.4 of SEP
ensures the preservation of biological diversitgt #re protection of tribal people and the

preservation of their culture.

4.3 Coron Island, Palawan: The Tagbanua’s homeland

Coron Island is part of the Calamianes Island Grimgated in northern Palawan
province (seeFigure 5. Palawan, considered as the last ecological iBordf the
Philippines is situated in the south-western sidthe Philippines. Coron Island is about
five kilometres from the town center of Coron onsBanga Island and has a total land
area of approximately 7,700 hectares. With the igialtecosystems existing in Coron
Island — such as mangroves, tropical forests, cerdb, lakes and lagoons — the area has
diverse marine and wildlife resources, including tRhilippine macaqueMacacca
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fascicularig, wild pigs, porcupines, anteaters, lizards, slsyrike Palawan hornbill and

various parrot specie§’

The Tagbanua’s status as an indigenous people mattitbuted to their resistance
to the prevailing colonial structures of the Sparasid Americans and lowland migrant
Filipino culture. The Tagbanuas are semi-nomadid seafaring searing whose lives
revolves around their natural environmé&fitThe seafaring aspect is the domain of men
while women provide the continuity of life on thantd and in clan caves, since they
traditionally inherit these areas as their husba®tde with the families of their in-laws

upon marriage.

The Tagbanua believe ipanyain or spirits that dwell in nature, including the
lakes, trees and the seas. They hold to variousedaand/or conservation-related
practices relating to resource use. For exampleaineareas are protected as fish
sanctuaries or sacred sites where plamlalabyut (a giant, human-like octopus) are
believed to dwell, and which may bring harm on are/evho trespasses in the area. In
Coron Island alone, there are over ten inland ldkes are considereganyaan(sacred
waters)?! Also, the Tagbanuas have a cultural belief thatesdish species should be
avoided for consumption since they may pose a lneelk, especially for women after
birth.2*? This belief is passed down through the generatiynsral tradition. Cutting trees
near streams or springs is prohibited as the Tagizarecognize the value of watersheds

for irrigation of their crops and preventing saibsion.

228 Republic Act 7611. An Act Adopting the Strategiovitonment Plan for Palawan, creating the
Administrative Machinery to its implementation, eenting the Palawan Integrated Area Development
Project Office to its support staff, providing funtherefore, and for other purposes.

42 Conservation International-Philippines, “Estimatiof the Opportunity Cost of Tourism in the
Kayangan Lake, Coron Island, Northern Palawan {degfort),” (Quezon City, Philippines: Conservation
International-Philippines, 2003): 4.

iz(l’ Fabros, “Saragpunta: A Consellation of Resistadrfse,

Ibid.

232 Arlene Sampang, “The Calamian Tagbanwa Ancestoah&in (Coron Island, Palawan, Philippines):
Evaluation of traditional fishing practices towaltzlediversity conservation and sustainability,” €Lo
Banos, Laguna: World Fish Center, 2007), 59.
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Figure 5. Ancestral Domain of the Tagbanua in Coron Island, Blawan, Philippines.

(Source: Philippine Assaciation for Intercultural Development, 2009).
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Fishing, hunting, and foraging define the way & bf a Tagbanua. The majority
of the Tagbanua employ hook-and-line fishing eifloersubsistence or trade. The fishing
season runs from June to mid-November. A few fawmilare engaged in small-scale
commercial trading of groupers, fresh fish, andopas; the harvest is determined by
what can be sold or consumed immediately, due ¢oaisence of electricity in the
island®*? Interestingly, the Tagbanuas are unselfish andesteir fish catch with other
community members when their catch exceeds whamilyf needs>* Coron Island is
well-known for the fine quality of its edible sw#ts’ nest(Callocalia troglodytesfound
on the caves where the people have gathered tlesedsts to trade with the Chinese
since the 11 century A.D. Such a hunting method is governedabyopen and closed
season for an improved harvest of the populatiosvoftlets. The nests are also sold to
local dealers in Coron Market for PhP 6,000 to @8,per kilo (approximately US$ 125
to 380)%%°

4.4 The evolution of resource access and rights in tHehilippines

There are three factors that explain the ecolodiaénce in Coron Island until the
mid-2d" century: a low population vis-a-vis the resouresedy a subsistence economy,
and cultural norms that made it taboo for the Tagbato indiscriminately exploit their
forest and coastal resources. During the early049however, the Municipal
Government sequestered many clan-caves when theaiag failed to pay the taxes
imposed on them. Tax payments were used by the dipahiGovernment as a proof of
ownership to the land, and since most of the Tagésrcould not afford the annual
payment, the lands were auctioned off to tourisbredevelopers and real estate agents.
In the mid-1980s, Tagbanuas were again threaterediigrants from neighbouring

provinces of the Philippines (notably Visayas) eaching in their area, particularly in

233 sampang, “The Calamian Tagbanwa Ancestral Domai.,”Zingapan and De Vera, see n. 168
above.

%34 Mayo-Anda, et al., “Is the concept of Free an@dPhiformed Consent,” 10.

235 Conservation International-Philippines, “Estimatiof the Opportunity Cost of Tourism,” 6.

91



Delian Island forcing them to move upland in Corstand®*® The struggle of the
Tagbanuas in accessing their resources was agegdabgt the onset of declining fish
catches due to illegal fishing activities of thesegrants. A Tagbanua fisherfolk
laments:Kung kami-kami lang, di namin kayang ubusin andaisa dagat’(If we were

left alone, we cannot consume all the fish in t@)s’

In 1985, the indigenous communities established Tiagbanua Foundation to
address the resource-use issues in the area aredappr a Community Forest
Stewardship Agreement (CFSA) with the DepartmentEofvironment and Natural
Resources (DENR). This agreement entitles comnamito use and develop the
forestland and resources for a twenty-five yeargoeon the condition that they protect
these resources. Five years later, the DENR redualiethe clan-caves to the Tagbanua
while rescinding all the tax declarations issued tfee islands of Coron and Delian.
Through ‘stewardship contract’, as recalled by thiee’s chief leader, Para kaming
binibigyan ng permiso na pumasok sa sarili naminghdy” (It was like asking

permission to enter in our own honfaj.

In 1993, DENR issued a Department Administrativelédr02 (DAO 02-93) that
provides the rules and regulations for recogniang awarding a Certificate of Ancestral
Domain Claims(CADC) by which the nation recognizes the inherited arefguential
rights of indigenous communities to extract, extploianage and protect their delineated
ancestral territory. The law is anchored in @09 US Supreme Court decision on
Carifio vs. Insular Governmestating}[...] as far back as memory goes, the land has
been held by individuals under a claim of privatenership, it will be presumed to have

been held in the same way from before the Spawmisfuest, and never to have been a

%% Fabros, “Saragpunta: A Consellation of Resistdrite Dalabajan, "The Healing of a Tagbanua
Ancestral Homeland,” 176.

237 Rimban, see n. 171 above.

238 Mayo-Anda, et al., “Is the concept of Free anaPimformed Consent,” 18.16; Fabros,
“Saragpunta: A Consellation of Resistance,” 2.;dbajan, "The Healing of a Tagbanua Ancestral
Homeland,” 177.
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public land.” The CADC is a tenurial instrument that grants getious communities

conditional rights over land and resources.

In order to apply for the CADC, the Tagbanuas sbufk assistance of the
Philippine Association for Intercultural Developniea non-governmental organization
advocating for the rights of indigenous communjtiesusing a participatory geographic
information system (GIS) to gain control over theé@main through various participatory
methods such as community mapping and three-dimeais{3-D) modelling>° Drawing
on the Tagbanua’s indigenous knowledge, this mapexercise documented their ethnic
genealogy through oral tradition, identifying ‘iggnous names of sacred places and
burial grounds that serves to correct the injuséicd violence that colonial and modern-

day maps and borders have dradfi’.

Indigenous rights are essential in addressing bustice and in giving a greater
voice that encourages indigenous peoples towardfsg®esrning institutions and
common management of resources. Despite the limip#&dns accorded by the National
Government, the Tagbanuas tried to resist oppressio assert their own management
plans for the island, drawing from a range of ppliools and option** Notably, the
Tagbanuas felt that they would be unable to surgivéheir ancestral lands alone if their
fishing grounds are progressively being destroydte “indigenous seas” cannot be
separated from the ancestral land claim as eachissishe other, and neither is viable as

a separate entify?

239 7ingapan and De Vera, “Mapping the ancestral lamtswaters,” 4.

240 sampang, “The Calamian Tagbanwa Ancestral Domai,”

%1 Reed L. Wadley, Ole Mertz and Andreas Egelund$émisen, “Local Land Use Strategies in a
Globalizing World: Shaping Sustainable Social araduxal Environments,” 11AS Newsletter 32003):
45-46.

%42 |nternational Fund for Agricultural Developmentian NGO Coalition for Agrarian Reform and
Rural Development & Center on Integrated Rural Dgwaent for Asia and the Pacific (Quezon City,
Philippines: International Fund for Agricultural opment, Asian NGO Coalition for Agrarian Reform
and Rural Development, and Centre on Integratedl®Revelopment for Asia and the Pacific, 2006).
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Three years later, DENR passed Administrative Or8ér series of 1996,
requiring indigenous communities applying for claino formulate their Ancestral
Domain Management Plan (ADMP) governing all clainteditories. While planning
may be exhaustive and time consuming, the Tagbaneasthis as an enabling policy to
codify their customary laws, belief, and practisgze time immemorial. The Ancestral
Domain Management Plan focused on the following: r@source utilization; (2)
identification of sacred places including cavekefa corals, forests and spirit dwellings;
(3) manner of inheritance/transfer of propertiesl gossessions; (4) initiating and
planning for development projects; (5) utilizatiand access to water resources; (6) full
recognition of the general assembly as the mosepoivdecision-making body, and the
mama’epetor tribal elders as the governing body; and (&ditronal sanctions and
penalties for law offenderé?

The Tagbanuas made progress in asserting its CARIC support from non-
governmental organizations such as Conservaticrdational and the Environmental
Legal Assistance Center (ELAC), to assist themiotogical resource assessment and
trainings on environmental and human rights, reypelg. In 1998, DENR approved the
CADC of the Tagbanuas covering 22,284 hectaresitithide the entire island and a
portion of the seas surrounding it ($@gure 6).

%3 Dalabajan, "The Healing of a Tagbanua Ancestraheland,” 181.
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The passage of the Indigenous People’s Rights IR&A) or Republic Act 8371
in 1997 became a milestone in establishing a conem&ve system for protecting the
rights of the Indigenous peoples. This law recogmithree basic rights including the
rights of ownership of indigenous communities otrezir ancestral lands and bodies of
water, traditional resource management practicestha need to secure a free, prior
informed consent (FPIC) from the community prioithe implementation of any project
or initiative within areas identified as traditidniarritories. Such ownership of resources
by indigenous peoples is basically private but camah and cannot be disposed of or
sold. Before the law was passed and approved bZtmgress, this was initially carried
out in the Philippine Senate by former Senator Jladier who filed the Senate Bill No.
1728 with neither voted against nor an abstentromfthe twenty-one senators. In his
sponsorship speech, Sen. Flavier said, "This hidlvides for special treatment for
cultural communities owing to their condition of vyaoty, illiteracy, and
underdevelopment brought about, in the main, by eBuwent neglect, foreign

colonization, and discrimination.”

The IPRA also established the National Commissionlmdigenous Peoples
(NCIP) as a Government agency responsible for dhedlation of policies, plans, and
programs to recognize, protect, and promote théitgigof indigenous cultural
communities/indigenous peopl€é? The National Commission on Indigenous Peoples
shall protect and promote the interest and welldpaif the indigenous peoples with due
regard to their beliefs, customs, traditions anstifutions. As an independent agency
under the Office of the President, it is composedeven (7) Commissioners belonging
to indigenous peoples, one (1) of whom shall beGhairpersorf®> The Commission

have the following powers, jurisdiction and functicerves as the primary Government

244 yasmin Arquiza, Conflicts with LGUs complicatebte’s right battle [on-line] (Manila: Philippine
Center for Investigative Journalism, 2001, acced$eMlay 2009); available from
http://www.pcij.org/stories/print/cadt2.html; Intest.

245 |ndigenous Peoples Rights Act, Chapter 7, Se@fbn
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agency through which indigenous peoples can seelei@ment assistance and as the
medium, through which such assistance may be eatenteviews and assess the
conditions of indigenous peoples including existlag's and policies pertinent thereto
and to propose relevant laws and policies to addiesir role in national development;
formulate and implement policies, plans, programs projects for the economic, social
and cultural development of the indigenous peoples to monitor the implementation
thereof; request and engage the services and dupipexrperts from other agencies of
Government or employ private experts and consw@dtaatmay be required in the pursuit

of its objectives; and issue certificate of anadsand/domain titl&*°

Despite the triumph of the Tagbanuas in securirgr thncestral waters, the
DENR has identified Coron Island as one of the teigkes under NIPAS without
consultation with the local communities and theoprconsent of the Tagbanua. In
principle, while the National Government has crdade enabling environment towards
the participation of indigenous peoples, the Taghbanresisted the Government’s
designation of the island, as the community is awafr the history of marginalizing
indigenous peoples in protected area managemenmt.instance, the protected area
management board failed to provide documents indbal language or to provide the
basic resources needed to hold meetings. Sincendreagement board consists of a
Government representative as a chairperson, contieminare often concerned that
management will be controlled by the Governmentkinta the indigenous peoples
uncomfortable in discussing problems and solutiongpublic forums. Likewise, most
indigenous peoples are not recognized as legallL@oaernment Units thus denying
them representation on the management bard.

Eventually, the NCIP converted the Tagbanua's CAD@ a Certificate of
Ancestral Domain Title (CADT) in 2002, a legal ¢ittormally recognizing the rights of

248 |ndigenous Peoples Rights Act, Chapter 7, Sedtitmto 44e.
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possession of indigenous peoples over their aratattmains, identified and delineated
in accordance with IPRA. However, its conversiorsvaaother challenge confronted by
the Tagbanuas. While the first set of commissiomeagle this move, the CADT was
never released nor registered in the Register obdB@® The NCIP created
Administrative Order 1, series of 2002, to detemnivith finality the validity of the title.
Upon review and revalidation, the ancestral titlereased by 2,236.75 hectares from
their previous ancestral domain claim as a redudnoerror in computation in the last
survey. Thus, the total ancestral land area isO/0&A16 hectares and 16,958 hectares for
the ancestral waters. The whole ancestral domawerso24,520.75674 hectares. The

CADT was issued to the Tagbanuas on February 2004.

With the CADC and CADT accorded to the Tagbanuasehindigenous people
came to a point where they are able to challengstiey government systems centered
on formal political structures and decision makjmgcesses. For example, the Tagbanuas
now control the collection of user fees and the bernof tourists who enter the various
lakes and beaches, so as to protect the fragileabhalh the swiftlets, marine sanctuaries,
and other areas that the Tagbanua consider agisstas. The Municipal Government of
Coron for its part found itself coping with an emmwed community and ended up being
unable to impose its own plan on how natural resssishould be managed, particularly
for tourism purposes. While the Municipal Governingiscontinued their allocations for
the maintenance of natural resources, they havéncea to provide funds for social

services to the indigenous peoples of Coron Isfahd.

247 Maurizio Farhan Ferrari and Dave De Vera, “A Cldior Indigenous Communities in the
Philippines,”Human Rights Dialogu2.11(2004): 2.
28 Mayo-Anda, et al., “Is the concept of Free an@Phiformed Consent,” 18.
249 |1
Ibid.
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4.5 Challenges in the Implementation of the Indigenou®eoples Rights Act

Rights create and sustain culture and by cultues,nvean habits of the
heart. Rights create community. They do so becanse we believe in
equal rights, we are committed to the idea thahtsigare indivisible.
Defending your own rights means being committeddfending the rights
of others™®

The current struggle of indigenous peoples in théigpines is not only an issue
of equitable access to resources or rights toréasr Other than the legal aspect, the
recognition of indigenous peoples rights shoula @lsnsider the cultural capital of the
resources to indigenous peoples and that all mesvddex society, including Government
institutions, have the responsibility to be invalvim advancing relationships based on

trust and confidenc®*

The historical success of the Tagbanua not onlyerlaiming their ancestral
domain but also towards their self-governance;a&etérmination, and self-regulation is
an inspiration to the remaining indigenous groupshie Philippines, which account for
more than fifteen per cent of the national popalatiHowever, there is still a need to
reconcile other existing policies and Governmemrfies, as indigenous rights should
not be extinguished without the consent of the feapncerned. Despite having free
prior informed consent at the heart of IPRA, thaing industry succeeded in convincing
the NCIP to weaken the FPIC provisions on the Imglleting Rules and Regulations;
NCIP Administrative Order 98-3 stated that miningnk with concessions that were
approved prior to the implementation of IPRA dict meed to obtain the FPIC of an

indigenous communit§?

20 gnatieff, “The Rights Revolution,” 125.

lBess, see n. 1 above; see also K.S. Coatestristiienal perspectives on relations with indigenous
peoples,” in K. S. Coates ed. Living relationshijp& treaty of waitangi in the new millennium
(Wellington: Victoria University Press:1998), pf2-103.

%2 Environmental Science for Social Change, “MiningvRited,” Quezon City: Environmental Science
for Social Change.; see also William N. Holdenditrenous peoples and non-ferrous metals miningan t
Philippines,” The Pacific Revied8(2005): 424; see also M.M.V.F. Leonen, A.G.G I&séros,
‘Introduction,’ in Marvic M. V. F. Leonen and And& G. Ballesteros eds. A Divided Court: Case
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The Mining Act of 1995 creates new types of producigreements that govern
the mineral deposit ownership requirements undechvh foreign mining corporation
would operate in the Philippines. The two majoretymf production agreements under
the Mining Act are: the Mineral Production Sharidgreement (MPSA) and the
Financial Technical Assistance Agreement (FTAA).eTKlineral Production Sharing
Agreement is a production agreement which can flastup to twenty five years if
approved by the DENR and requires that no more thay per cent of the mineral
project be owned by a foreign corporation. The FTidAcontrast, as approved by the
Philippine President, can last for up to twentyefixears and allows 100 per cent foreign
ownership of the mining property. Such weakeningthe IPRA law meant that the
MPSA and FTAA acquired by mining companies betwikmch 1995 and October 1997
would be exempt from obtaining the consent of iedus peoples claiming the land
where the mining project would be located. Suclolecy leaves millions of hectares of
land within ancestral domains vulnerable to minarmg logging companies that have
pending applications that directly affect the irefigus peoples in Northern Luzon and
the islands of Palawan, Mindoro and Mindafh#o.

In the competitive world of mining, one of the atttions of the Philippine
Mining Act is the offer of one-stop access: agrestmenade between the company and
Central Government bypass Local Government, notmenmtion indigenous peoples.
These deals can secure exploitation rights overtvas of lands and other resources, as
well as offer the promise to companies that, shaléy wish, these exploration rights
can be carried through to development and eveningigr The companies identified and
lodged claims over areas long before informingafiected communitie$*

Materials from the Constitutional Change to theigedous Peoples Rights Act of 1997 (Quezon City:
Legal Rights and Natural Resource Center: 2001).

3 plex P. Pabico, One year after, a landmark lavindigenous peoples hits a dead end [on-line]
(Quezon City: Philippine Center for Investigativamudhalism, 1998, accessed 15 May 2009); availabla f
http://www.pcij.org/stories/1998/ipra.html; Intetne
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Contrastingly, Section 59 of the Indigenous PeoRlights Act strictly enjoins all
departments and other Government agencies not siee,isrenew, nor grant any
concession, license, or lease, nor enter into aogygtion-sharing agreement, without
prior certification from the National Commission émdigenous Peoples that the are
affected does not overlap with any ancestral donmfimther, no certification shall be
issued by the National Commission on IndigenouspRsowithout the free prior and

informed consent and written consent of the indigesnpeoples concerned.

Accordingly, the sincerity of the State in recogmigzindigenous tenure rights is
put into question, as it views the issue on theshaiseconomic rights to resources in the
Western liberal sense or from a progressive stantipd redistributive (“land to the
tiller”) reform, rather than as a determinant oé tsurvival of a community and their
culture, the basis of the identity of indigenousgles?> For instance, the State of the
Nation Address of President Arroyo in 2001 suggésas land policies, particularly the
issuance of CADTs, while perceived as a benevagdhemanating from the State, fails
to reflect the aspirations of the indigenous pedpls it falls under the category of land
reform rather than the recognition of time-immerabriand ownership and natural
resource utilization rights of indigenous peoplEsis is reflected during the State of the
Nation Address in 2001, President Gloria Macap#@gedyo expressed her policy
relating to indigenous peoples, stating (as traedldrom Filipino to English)*Each
year, the Government will provide 200,000 hectéoedand reform; 100,000 hectares for
private land and 100,000 hectares of public lam&luding 100 ancestral domain titles

for indigenous peoples®®

%4 J0ji Carifio, “Indigenous peoples’ right to freeiop, informed consent: reflections on concepts and
practice,” Arizona Journal of International and Grarative Law 31(2005), p. 31.

2% Myrthena Fianza, “Contesting Land and Identitythie Periphery: The Moro Indigenous People of
Southern Philippines,” (paper presented at the Consnin an Age of Global Transition: Challenges kRis
and Opportunities, the Tenth Conference of thermatiional Association for the Study of Common
Property, Oaxaca, Mexico, 9-13 Aug., 2004), 1.

%67 M. Hamada, “Between the State and Indigenousi@onities: Civil Society as Political
Arbitrators,” Tan-awarf2001).
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In terms of governance, the NCIP is beleaguerethddy of funding and personnel
in order to administer their duties in delineatengd surveying of ancestral domains in
other areas. The appropriated budget for NCIRmgdd compared with what the DENR
Mining and Geosciences Bureau for the exploitatibmineral resources which does not
only subject the natural resources to environmentd but the well-being of the
indigenous peopleS! There are also instances where some of the N&i$bpnel have

even served as apologist of mining companies iavizat.

4.6 Conclusion

The struggle of the Tagbanua in reclaiming therestral title is a recognition of
their self-determination, which is critical not grib their ancestral lands and waters, but
also to their survival. The indigenous practicesthted Tagbanuas may be viewed as a
precursor of the present concept of sustainablures managemeft® The emphasis on
rights over ancestral waters reflects the realitgt tto remove one aspect of their
livelihood means threatening their entire cultuned aexistence as a community.
Accordingly, the reclaiming of rights to their ast@l waters symbolizes the Tagbanua’s
ownership to their resources, a landmark case dedaas the first in the contemporary
era in the Philippines, and one that later forntesl liasis for the inclusion of ancestral
waters in the IPRA.

In conclusion, the fundamental development of iedus communities lies in the
recognition of their rights in their ancestral domand the preservation of their culture,
tradition, system, practices and their natural weses. Development can only be
achieved if it addresses the fundamental reasohsdbeoverty in most indigenous
peoples: the absence of legal recognition of thght to ownership and control of their
ancestral domain. The recognition of their rigltamcestral domain is not only a demand

for social justice, but also an imperative for thevival of the life support system that

%7 Ting, et al, “Modernity vs. Culture,” 105.; see also Malar&te Saga of Happy Hallow,” 8.
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underlie national prosperity and developnféfit-rom the Tagbanua’s testimonies, it is
clear that the illegal fishing practices of outsidgrants and other resource-use groups
led to the depletion of the fishery resources aasdtrdction of marine and terrestrial

ecosystems. With recognition of their rights, thdigenous people have been able to

define an appropriate management system in theirtemns.

This reflects upon the relationship of indigenogéts and fisheries management,
and notably the role of the Tagbanua as resoureesumnd as a significant resource
owner in natural resource management, showing ghettuctive and equal participation
in Philippine society. Significantly, there is amcampanying need to continually
harmonize Philippine laws and regulations relateshdligenous and local knowledge and
practices. At the municipal level, the Local Gaweaent Units should also be oriented or
enlightened on indigenous rights and other releyadicies. In the Coron case, it is
apparent that LGUs still view the indigenous pesed their ancestral rights over their
domain as threats to their authority and jurisdictiin the future, capacity building
which includes reorienting the perspectives of lLLoGavernment Units on fisheries

resource-use management and indigenous rights veeud$sential.

4.7 Recommendations

4.7.1 Support for indigenous peoples to participate in mliilateral processes on

sustainable development should be strengthened

The participation of indigenous peoples in fishepéanning and management is a
means of recognizing their rights and safeguardimgr interest in the development
process buy-in and implementation. As the Tagbasirathe process of converting their

Ancestral Domain Management Plan (ADMP) into AncdstDomain Sustainable

28 Mayo-Anda,et al.,"“Is the concept of Free and Prior Informed Congelrg.

9 Ting, et al., “Modernity vs. Culture,” 99;see aldtational Secretariat of the Episcopal Commission
on Indigenous Peoples, “A situationer on the ind@es peoples of the Philippines and the IPRA,” he T
Catholic Bishops'’Conference of the Philippines Moni1998.
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Development and Protection Plan (ADSDPP), it isomemended that reassess the
existing ADMP of the Calamian Tagbanua covers raguy framework of laws pertinent
to their legal rights in the ancestral domain, gaious punishments and customary laws,
among others. Baseline studies for a sustainasieries management plan utilizing the
traditional ecological knowledge of the Tagbanuaudth be prioritized. The Tagbanua
has been steadfast on restricting research andtonogi activities inside the island
because of misrepresentation of motives, thus imperative to undergo the free and
prior informed consent process. Seeking help froteraal agencies can help in the
documentation and facilitation in the developmeirthe ADSDPPB°

Similarly, the lack of education, information andihing of the Tagbanua makes
them vulnerable to external threats. The lack afcation is related to the livelihood
opportunities of the Tagbanua. Elementary schodlstieg in the island should
incorporate environmental awareness programs. &ldgrould have session with
Calamian Tagbanua youth, so that there is a camtsmdransmission of knowledge and
cultural practices. Cultural integrity and identgould not be compromised. Fishers
should also be aware and educated on the envirdahempacts of fishing activities in
relation to biodiversity conservation and sustailitgbRegular involvement in meetings
of Tagbanua Tribe of Coron Island Association adiie in the Local Government Units
will help them be aware of the adaptive managertrest will implement. Training and
equipping the Calamian Tagbanua youth to deal extiernal threats and manipulations
will have an assurance that Coron Island and Calanfiagbanua culture will be

protected™®’

Recognition and support from Government Units aoahll partners. Despite of
the CADT of the Calamian Tagbanua, lack of Goveminseipport is still manifested in

Coron Island (i.e. monitoring/enforcement of law ibagal fishing activities, ordinance

20 sampang, “The Calamian Tagbanwa Ancestral Dom&ai,”
261 {|A;
Ibid.
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from the municipality recognizing their legal righver the ancestral domain can be of
help to the Calamian Tagbanua to gain respect fnom-Calamian Tagbanua). Help
provided by external agencies like NGOs, academeong others, are sometimes
intermittent. Such programs being offered by theemral agencies should therefore be
holistic in such a way that if funding is alreadiyited, there is a continuum of activities

learned during the process.

4.7.2 Building partnerships that recognizes and strengthes human rights and
indigenous rights agenda in fisheries management

Recognition is a two-way street. National unityeréfore, depends on equality of
rights and equality of recognition: minorities rgote majorities; majorities recognize
minorities. Both seek shelter under the arch @vathey can trust, since both have had a
hand in building i€®? This also calls for a development agenda thas aarform cross-
sectoral partnership with Government departmentsynational organizations, bilateral
agencies, non-governmental organizations workingamrial development issues. It will
improve the well-being and empower indigenous peoplithin fishing communities,
thereby supporting responsible fishing and pot#ntianhance the contribution of
fisheries to poverty reduction and food securitycls an agenda is based on
strengthening human rights, strengthening accegs#pty rights and investing in markets
(in that order). Adopting an over-arching humarhtggbased framework for these efforts
would strengthen the ability of Government fishedgpartment and other fishery
organizations to support fishing communities andiganous peoples in securing their
development, including their role in sustaining tomtribution of fisheries to the wider
economy?*® Undoubtedly, resource rights vested in communities among the most
potent vehicles at hand in creating those commuqitglifies that are crucial for

%2 |gnatieff, “The Rights Revolution,” 124.

23 Food and Agriculture Organization of the Unitedtibias, Report of the Global Conference on
Small-scale Fisheries — Securing Sustainable S&wlle Fisheries: Bringing together responsiblesfigs
and social development (Rome: Food and Agricul@rganization of the United Nations, 2008), 15.
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sustaining the resource, and, hence, the viabilftthe community®* Undoubtedly,
resource rights vested in communities are amongnrtbst potent vehicles at hand in
creating those community qualities that are cruéal sustaining the resource, and,
hence, the viability of the communify?>

4.7.3 Harmonizing laws, ordinances, and regulations relad to indigenous and

local knowledge, systems and practices

Institutional assessment of the situation of indmes peoples only reflects the
overlapping functions between and among Governmsits. For example, between the
Department of Environment and Natural Resources thedNational Commission on
Indigenous Peoples; and that DENR personnel neée twulturally sensitive, including
awareness of indigenous and local knowledge, systemmd practices. A multi-
stakeholder approach is recommended that buildperaton among and between the
National Government, Local Government Units, nomegament organizations, people’s
organizations, and indigenous people. There is asoeed to undertake cultural
sensitivity trainings and provide skills trainingh ondigenous and local knowledge,
systems, and practices on research, disseminatibntiization?®°

4.7.4 Finding ways to alternative dispute mechanisms foconflict resolution

The articulation of demands governing the use diumah resources means
exercising power and the resistance to it. Hene®, social relationships are borne out of
these demands which lead to new relations of pohatreventually lead to an increase in
possibilities of conflict. It is imperative to searfor a workable conflict or dispute
mechanism among stakeholders. The legal systemftém aelied on in providing
instruments for dispute resolution. Laws are alsterred to for legitimization and

acceptance of rights. Mechanisms for conflict nesoh should critically examine the

24 5vein Jentoft, “The community: a missing link istferies management,” Marine Policy 24(2000):
55.

285 |pjdl.

%6 Teptebba Foundation, “Philippine Indigenous Pempied Protected Areas,” 7.
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people, resources, and institutions in a more ¢ifle analysis. Given the experiences
and apprehensions of indigenous peoples with var®@avernment agencies, it would

take a long time for them to bestow trust uponStaete and Government programs.
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Annex A. Treaty of Peace and Friendship (1760)

Treaty of Peace and Friendship concluded by H.E.Eslq. Govr and Comr. In Chief
in and over his Majesty’s Province of Nova Scotighocadia with Paul Laurent chief of
the LaHave tribe of Indians at Halifax in the Praa of N.S. or Acadia.

[, Paul Laurent do for myself and the tribe of laadd Indians of which | am Chief
do acknowledge the jurisdiction and Dominion of Majesty George the Second over
the Territories of Nova Scotia or Accadia and wentiike submission to His Majesty in
the most perfect, ample and solemn manner.

And | do promise for myself and my tribe that Irrtbey shall not molest any of
His Majesty’s subjects or their dependents, inrtiseittlements already made or to be
hereafter made or in carrying on their Commercenoany thing whatever within the
Province of His said Majesty in any thing whatewvéthin the Province of His said
Majesty or elsewhere and if any insult, robberyotrage shall happen to be committed
by any of my tribe satisfaction and restitution Isle made to the person or persons
injured.

That neither | nor any of my tribe shall in anynmar entice any of his said
Majesty’s troops or soldiers to desert, nor in amnner assist in conveying them away
but on the contrary will du our utmost endeavoardring them back to the Company,
Regiment, Fort or Garrison to which they shall belo

That if any Quarrel or Misunderstanding shall rapgpetween myself and the
English or between them, and any of my tribe, meith nor they shall take any private
satisfaction or Revenge, but we will apply for i according to the Laws established
in His said Majesty’s Dominions.

That all English prisoners made by myself or niyetrshall be sett at Liberty and
that we will use our utmost endeavours to prevailhee other tribes to do the same, if
any prisoners shall happen to be in their hands.

And | do further promise for myself and my tridet we will not either directly
nor indirectly assist any of the enemies of His m&ecred Majesty King George the
Second, his heirs or Successors, nor hold any maahe€Commerce traffick nor
intercourse with them, but on the contrary willhsch as may be in our power discover
and make known to His Majesty’s Governor, any aéigns which may be formed or
contrived against His Majesty’s subjects. And | fdother engage that we will not
traffick, barter or Exchange any Commodities in amgnner but with such persons or the
managers of such Truck houses as shall be appoimtéstablished by His Majesty’s
Governor at Lunenbourg or Elsewhere in Nova Samtidccadia.
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And for the more effectual security of the duefpenance of this Treaty and
every part thereof | do promise and Engage thar&io number of persons of my tribe
which shall not be less in number than two prissrarall on or before September next
reside as Hostages at Lunenburg or at such othee jgr places in this Province of Nova
Scotia or Accadia as shall be appointed for thap@se by His Majesty’s Governor of
said Province which Hostages shall be exchangea fidte number of my tribe when
requested.

And all these foregoing articles and every onghefn made with His Excellency
C.L., His Majesty’s Governor | do promise for mysaéhd on of sd part — behalf of my
tribe that we will most strictly keep and obsemdhe most solemn naner.

In witness whereof | have hereunto putt my marl aeal at Halifax in Nova
Scotia this day of March one thousand

Paul Laurent
| do accept and agree to all the articles of thgdimg treaty in Faith and Testimony
whereof | have signed these present | have caugexkat to be hereunto affixed this day
of March in the 33 year of His Majesty’s Reign andhe year of Our Lord — 1760
Chas Lawrence

By his Excellency’s Command
Richard Bulkeley — Secty
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