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Abstract

The relevant aspects of the present UNCLOS regime

New challenges are facing States as regards tlecsalh conservation and sustainable use of
marine biodiversity in areas beyond national juctson. This report will focus on the legal aspeats
the subject. It will elaborate on how the presegtme, as embodied in the United Nations Convention
on the Law of the Sea (UNCLOS), could evolve torassl some of the new challenges, such as a
regime for genetic resources and the establishaienhetwork of marine protected areas.

The basic aspect of the high seas regime is freedonay the freedom of the high seas is
not absolute, but subject to a number of conditioas specified by the relevant rules of
international law, including UNCLOS. Today it canrize sustained that a State has the right to
engage in specific marine activities simply becausgejoys freedom of the sea, without it beingtu
to consider the opposite positions, if any, ofdtieer interested States. Also the concept of freedb
the sea is to be understood in the context of tegegnmt range of marine activities and in relatothe
other potentially conflicting uses and to interdgging a general character, such as the sustainaél
of living resources and the protection of the emvment.

The most innovating aspect of UNCLOS is the conoépgtommon heritage of mankind. It
presupposes a regime completely different from bl¢htraditional concepts of sovereignty, which
applies in the territorial sea, and of freedom,alvhapplies on the high seas. The basic elemeitite of
regime of common heritage of mankind, applying he seabed beyond the limits of national
jurisdiction (the Area), are the prohibition of ioatl appropriation, the destination of the Area fo
peaceful purposes, the use of the Area and itsires® for the benefit of mankind as a whole with
particular consideration for the interests and a@ddleveloping countries, as well as the estabkstt
of an international organization entitled to actbmhalf of mankind in the exercise of rights ovesr t
resources. However, the prospects in the fieldioéral resources in the Area remain today uncertain
A number of factors, including the cost of seabedimy activities, have inhibited progress towards
commercial exploitation of mineral deposits.

Genetic Resources

The exploitation of commercially valuable genetisources may in the near future become a
promising activity taking place beyond the limifsnational jurisdiction. But what is the internatal
regime applying to genetic resources in areas lkpational jurisdiction? Neither the UNCLOS nor
the Convention on Biological Diversity provide asgecific legal framework in this regard. Some
States take the position that the UNCLOS prinagfleommon heritage of mankind and the mandate
of the International Seabed Authority should beedéd to cover also genetic resources. Other States
rely on the UNCLOS principle of freedom of the hggas, which would imply the freedom of access
to, and the unrestricted exploitation of, genedisources. In fact, both the divergent positions enov
from the same starting point, namely that the UNSL®the legal framework for all activities in the
oceans and seas, including in respect of genatitirees beyond areas of national jurisdiction.



There is no doubt that the UNCLOS is a cornerstonghe field of codification of
international law. Nevertheless, the UNCLOS, as laggl text, is linked to the period when it was
negotiated and adopted (from 1973 to 1982). Beswifia product of time, the UNCLOS cannot stop
the passing of time. While it provides a solid bdsr the regulation of many subjects, it would be
illusory to think that the UNCLOS is the end ofdégegulation. International law of the sea is suabj
to a process of natural evolution and progressexeldpment which is linked to new needs and
involves also the UNCLOS. In particular, the UNCLE#Ehnot be supposed to regulate those activities
that its drafters did not intend to regulate fa@ #imple reason that they were not foreseeableein t
period when this treaty was being negotiated. A time, very little was known about the genetic
gualities of deep seabed organisms. The words tigersources” or “bioprospecting” do not appear
anywhere in the UNCLOS. When dealing with the sge@gime of the Area and its resources, the
UNCLOS drafters had only mineral resources in mind.

The UNCLOS defines the “resources” of the Areaimrtdd to “all solid, liquid or gaseous
mineral resources)-situ in the Area at or beneath the sea-bed, includotgnetallic nodules”. This
means that the UNCLOS regime of common heritageasfkind cannot be automatically extended to
the non-mineral resources of the Area. But, fordalgand chronological reasons, the regime of
freedom of the high seas cannot apply to genetimurees either. While establishing specific regimes
for living and mineral resources in areas beyortibnal jurisdiction, the UNCLOS does not provide
any third regime for the exploitation of marine gen resources. A legal gap exists in this regard.
Sooner or later it should be filled (better soaiman later) through a regime which, to be consisten
should encompass under the same legal frameworgjetietic resources of both the deep seabed and
the superjacent waters.

However, some general principles of the UNCLOS khbwe taken into consideration when
envisaging a future regime for marine genetic resssibeyond national jurisdiction. They include the
paramount objective to “contribute to the realmatof a just and equitable international economic
order which takes into account the interests amdl:i®@f mankind as a whole and, in particular the
special interests and needs of developing countviggether coastal or land-locked” (UNCLOS
preamble). Also in the field of genetic resourdks,application of the principle of freedom of gea
under a “first-come-first-served” approach leadsniequitable and hardly acceptable consequences.
New cooperative schemes, based on a regime fossa@& the benefit of all States, should be
envisaged in a future agreement on genetic resobeynd the limits of national jurisdiction. Tiss
also in full conformity with the principle of faand equitable sharing of the benefits arising éth®
utilization of genetic resources set forth by tle@ntion on Biological Diversity.

The scope of the UNCLOS regime of the Area is diydaroader than it may be believed at
first sight. The legal condition of the Area hasiafiuence also on the regulation of matters and
activities that, although different from mineratganining activities, are also located in that spacd
are more or less directly related to mining ag@sitsuch as marine scientific research, the pratsen
of the marine environment and the protection ofemwdter cultural heritage. As far as the first two
matters are concerned, it is difficult to draw arclit distinction between what takes place on the
seabed and what in the superjacent waters. Biopetag, that is what is currently understood as the
search for commercially valuable genetic resouatdbe deep seabed, can already be considered as
falling under the UNCLOS regime of marine scientiesearch. Also bioprospecting is consequently
covered by Art. 143, para. 1, of the UNCLOS, whselts forth the principle that “marine scientific
research in the Area shall be carried out exclisifee peaceful purposes and for the benefit of the
mankind as a whole”.



Marine Protected Areas

The UNCLOS puts a great emphasis on the issuesskpration and protection of the marine
environment, at both the world and the regionaklleand according to the different sources of
pollution. All States are under an obligation, iagsfrom customary international law and restated i
Art. 192 UNCLOS, “to protect and preserve the margnvironment”. This obligation applies
everywhere in the sea, including the high seastlaadseabed, and can be complied by resorting to
different means. One of the main means are arealaanagement tools, including marine protected
areas, which are implied in Art. 194, para. 5, UNDEL It provides that the measures taken to protect
and preserve the marine environment “shall inclirbese necessary to protect and preserve rare or
fragile ecosystems as well as the habitat of degle¢hreatened or endangered species and othes form
of marine life”.

A marine protected area (MPA) can generally beetsidod as an area of marine waters or
seabed that is delimited within precise bounddreduding, if appropriate, buffer zones) and tlsat
granted a special protection regime because d@igtsficance for a number of reasons (ecological,
biological, scientific, cultural, educational, reational, etc.). MPAs are a rather flexible instemtn
that can be limited to those protection measureghwhre necessary to ensure the prescribed
objectives, without unnecessarily burdening mastimactivities that can be carried out in an
environmentally sustainable way. The establishmehtMPAs, as a key element of marine
environmental protection, is linked to the mostathed concepts of environmental policy, such as
sustainable development, precautionary approadbgrated coastal zone management, marine
spatial planning, ecosystem approach and translaoymdoperation.

A number of policy instruments call for action tads the establishment of MPAs,
including Agenda 21, the action programme adopteRio de Janeiro by the 1992 United Nations
Conference on Environment and Development, andPléue of Implementation of the World Summit
on Sustainable Development (Johannesburg, 2002dh&irms the need to “maintain the productivity
and biodiversity of important and vulnerable maramel coastal areas, including in areas within and
beyond national jurisdiction”. To achieve this aitine Plan puts forward the objective of a
representative network of MPAs and the deadlin@Qif2 for its achievement. The United Nations
General Assembly, by its 2010 Resolution on “Oceam$the Law of the Sea”, reaffirmed the need
for States to continue and intensify their effortiectly or through competent international
organizations, to develop and facilitate the usdie¢rse approaches and tools for conserving and
managing vulnerable marine ecosystems, includirges$tablishment of marine protected areas,
consistent with international law, as reflected UNCLOS, and based on the best scientific
information available, and the development of reprgative networks of any such marine protected
areas by 2012.

Area based management tools and the establishrh@&fPAs beyond the limits of national
jurisdiction are encouraged by general rules ofarnary international law on the protection of the
environment and by a number of treaties that, bestie UNCLOS, are today in force for many
States, at both the world and regional level. Tistances of the International Convention for the
Prevention of Pollution from Ships (called MARPOLhe Convention on Biological Diversity, the
1995 Protocol Concerning Specially Protected Aweas Biological Diversity in the Mediterranean,
and the Convention for the Protection of the Mafimironment of the North East Atlantic (called
OSPAR Convention) are considered in detail in #gport. However, there is a lack of an instrument
having a world scope of application that could 8medly provide for the establishment of a network
of MPAs in areas beyond national jurisdiction.



Possible Future Developments

New prospects for overcoming a conflict based lom wse of the two radically opposed
principles of common heritage of mankind or freedafrhigh seas have emerged at the 2011 meeting
of the Working Group. States participating to theetmg recommended that “a process by initiated by
the General Assembly, with a view to ensure that ldgal framework for the conservation and
sustainable use of marine biodiversity in area®bénational jurisdiction effectively addressesstho
issues by identifying gaps and ways forward, inclgdthrough the implementation of existing
instruments and the possible development of a lamgital agreement under UNCLOS”. The
possibility of a third UNCLOS implementing agreemenimplicitly envisaged as a way to fill the
present gaps. What is needed for the time beingrder to bridge the gap between distant positigns,
a general understanding on a number of “commuesilithat could become the key elements for a
future regime.

Issues relating to genetic resources, includingese and benefit sharing, and to marine
protected areas already need to be addressed mwatityp Other key elements for a future global
“package” on conservation and sustainable use ahmaiodiversity could be environmental impact
assessment, capacity-building and the transfer afine technology, as recalled in the above
mentioned 2011 recommendation of the Working Group.



