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Co-Chairs’ summary of discussions at the Ad Hoc fen-ended
Informal Working Group to study issues relating tothe
conservation and sustainable use of marine biologatdiversity
beyond areas of national jurisdictiort

1. In paragraph 198 of its resolution 68/70, then&al Assembly requested the
Working Group, within its mandate established bgalation 66/231 and in the light
of resolution 67/78, and in order to prepare fog thecision to be taken at the sixty-
ninth session of the Assembly, to make recommenpdatito the Assembly on the
scope, parameters and feasibility of an internaiomstrument under the United
Nations Convention on the Law of the Sea (UNCLOB).this end, the Assembly
decided that the Working Group should meet for ¢hneeetings of four days each,
with the possibility of the Assembly deciding thatiditional meetings would be
held, if needed, within existing resources.

2.  The first of these meetings of the Working Gromas held at United Nations
Headquarters from 1 to 4 April 2014, in accordamdth paragraphs 199 and 200 of
General Assembly resolution 68/70.

3. The meeting of the Working Group was presidegroby two Co-Chairs,
Palitha T. B. Kohona (Sri Lanka) and Liesbeth Lgaz (Netherlands), appointed by
the President of the General Assembly in consutatiith Member States.

4. The Under-Secretary-General for Legal Affairsdabnited Nations Legal
Counsel, Miguel de Serpa Soares, delivered opememarks on behalf of the
Secretary-General.

5. Representatives of 70 Member States, one noniddemState, eight
intergovernmental organizations and other bodiesl anght non-governmental
organizations attended the meeting of the Workimgu®.

6. The Working Group adopted the agenda withoutradmeent (A/AC.276/9) and
agreed to proceed on the basis of the proposed dprmnnotated agenda and
organization of work (A/AC.276/L.12).

7. At the request of the Working Group, the Co-Ghairepared the present brief
summary of discussions on key issues, ideas angosias referred to or raised
during the deliberations. An informal Co-Chairs’eyview of issues raised during
the meeting is attached as an appendix to the supn(sae also paras 75-76).

General considerations

8. Delegations recalled the importance of the coretéon and sustainable use of
marine biodiversity beyond areas of national juiisidn. Some delegations noted
that conserving and managing biodiversity in thoaeeas required broad
international cooperation.

9. Concerns were expressed over the unprecederdt af loss of marine
biodiversity. It was also emphasized that, withrgesed human activity in areas

* The summary is intended for reference purposay.o



beyond national jurisdiction, both in terms of exteand scope, there was an
increased chance of putting at risk and damagiglibersity, ecosystems processes
and function, and in some instance permanentlyrialjethe marine environment.
The unsustainable use of marine biodiversity ané thisruption of marine
ecosystems were considered by several delegatisnthraatening the survival of
mankind given that the healthy functioning of thelieerse systems sustained life
on Earth.

10. Some delegations highlighted the accumulatiénaonumber of threats to
ecosystems beyond areas of national jurisdictioc|uiding unsustainable resource
utilisation, destruction of habitats, pollution,esn acidification and climate change.
A view was expressed that unsustainable fishingpanticular overfishing, illegal,
unreported and unregulated fishing and certainrdesve fishing practices, was the
greatest threat to marine biodiversity in thoseaare

11. It was noted that increasing scientific knowgjedof the oceans was a major
challenge. In that regard, a call was made to ftraer research, monitoring and
assessment of the impacts of human activities orimaaiodiversity beyond areas
of national jurisdiction.

12. Many delegations recalled the commitment oft&¥ain paragraph 162 dfhe
future we wantbuilding on the work of the Ad Hoc Open-ended Imhal Working
Group and before the end of the sixty-ninth sessérihe General Assembly, to
address, on an urgent basis, the issue of the cesmtsen and sustainable use of
marine biological diversity of areas beyond natiofparisdiction, including by
taking a decision on the development of an intdomatl instrument under
UNCLOS.

13. Inthat regard, some delegations noted thatR&éeeral Assembly remained the
appropriate forum through which to address the eovetion and sustainable use of
marine biodiversity beyond areas of national juigsidn. A view was expressed that
the General Assembly should initiate negotiations &n international instrument
under UNCLOS in order to underscore its mandatmaiters relating to oceans and
the law of the sea. It was also noted that if pesgr could not be made at the
General Assembly, the issues would be taken up timerofora, with resulting
overlapping agendas and mandates, as well as frattien.

14. Many delegations recalled the mandate of thekikig Group, established in
resolution 66/231, to address the conservation apdtainable use of marine
biodiversity in areas beyond national jurisdictidn, particular, together and as a
whole, marine genetic resources, including question the sharing of benefits,
measures such as area-based management toolsdingclmarine protected areas,
and environmental impact assessments, capacityhingiland the transfer of marine
technology. In that regard, they highlighted thage issues constituted the package
which formed the building block for discussions an international instrument
under UNCLOS. It was noted that the process wittia Working Group had now
reached a critical phase, that of decision-makingd the enhanced mandate of the
Working Group, through which discussions could taggace on the scope,
parameters and feasibility of an international instent under UNCLOS, was
welcome. Some delegations emphasized the importafiaiscussions within the
Working Group in developing a common ground anéduressing concerns, so that
negotiations on an international instrument couddelmtered into in good faith.
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15. Several delegations stated that the informalking document compiling the
views of Member States on the scope, parameterdeasibility of an international
instrument under UNCLOS, prepared and circulatedspant to paragraph 201 of
resolution 68/70, had been very useful in prepaforgthe meeting.

16. Delegations reiterated the role of internatioaav, in particular UNCLOS, in

addressing issues relating to the conservation aasdtainable use of marine
biodiversity beyond areas of national jurisdictiodany delegations noted that,
while UNCLOS lacked specific provisions on marine@diversity beyond areas of
national jurisdiction, it provided the legal framemk for all activities in the oceans
and seas and included the relevant principles.

17. Many delegations, while noting existing efforidentified legal or regulatory

and implementation gaps in relation to marine biedsity beyond areas of national
jurisdiction, which, they noted, evidenced the nded an international instrument
that would focus on addressing those gaps. In @agr, many delegations
expressed the view that a legal or regulatory gepted in respect of marine genetic
resources, including the sharing of benefits. Amantiger gaps identified by several
delegations were area-based management, includinth wegard to the

establishment of marine protected areas, and tmelwott of environmental impact
assessments, for which no overarching global fraor&ver mechanism existed. The
need to address existing legal or regulatory anglémentation gaps within the
jurisdictional framework established by UNCLOS wasghlighted by several

delegations.

18. Concern was expressed by several delegatiog@rdang unilateral measures
by a few States at the regional level without cawoation and global legitimacy.
Several delegations also noted that exploitatioraligw States of resources of areas
that were a common heritage of mankind was incdests with the general
principles of international law, including equitffome delegations expressed the
view that no activities should be carried out iratthrespect until an international
instrument was adopted. The need to increase tgirrecy of current regulations
for certain activities, which currently lacked uenrsal participation, was also
highlighted.

19. Several delegations observed that internati@oaperation and coordination
among and between States and competent sectoraniaegions should be
strengthened.

20. Recognition was given by several delegationsh® importance of levelling

the playing field between developed and developgiagntries and of enhancing the
capacity of developing countries to benefit frone tbonservation and sustainable
use of oceans and seas and their resources beyead af national jurisdiction,

including through benefit-sharing, transfer of taology and information sharing. A
view was expressed that strengthening capacityllmwvadeveloping countries to

control areas within their jurisdiction might be gfeater necessity.

21. Many delegations indicated that the status @as not acceptable. However,
different views were expressed on how to addressdtatus quo. Many delegations
expressed support for the development of an inteynal instrument in the form of

an implementing agreement under UNCLOS to effedyialdress the conservation
and sustainable use of marine biodiversity beyomés of national jurisdiction.



22. Several delegations noted that they did nothwis change the existing legal
regime for the oceans as set out in UNCLOS, butamatvished to fill existing gaps
and avoid fragmentation through an implementingeagrent. These delegations
also observed that, without an implementing agregmé would be difficult to
establish marine protected areas networks, assgssilative impacts or develop a
benefit-sharing regime for marine genetic resourcéls was noted that an
international instrument would greatly assist indeessing both the present and
future threats to marine biodiversity beyond are&sational jurisdiction. A view
was expressed that an implementing agreement to W& would also allow
enable holding States accountable for implementatiMany delegations also
stressed that an implementing agreement would gthem UNCLOS and elaborate
on the principles and provisions enshrined in iit.that regard, several delegations
also highlighted the principles contained in resion 2749 (XXV).

23. However, some delegations stressed that a numabelobal and regional
instruments and organizations with relevant manslagisted and suggested that
States should focus on implementing existing insteats, which already provided a
basis for the conservation and sustainable use arirma biodiversity beyond areas
of national jurisdiction. The need to strengthensérg commitments by building
on structures and mechanisms already in place wgidighted. It was pointed out,
in response, that not all States were parties tsehinstruments or implemented
them effectively. The lack of oversight to ensumenpliance with those instruments
was also highlighted.

24. A view was expressed that greater details aridrination, including on the
objective and nature of an international instrumewere needed, as well as a
common understanding of what the problems wereraowd to best address them.

25. Some delegations stated that they remainednuigoed about the need for an
international instrument, noting that this may et the optimal approach and that
focusing on the implementation of existing instrurteewould be preferable.

26. Attention was drawn to the need to consider tivbe a legally binding

instrument or a “soft law” approach, including thgh General Assembly
resolutions, would be more effective. Some delegetinoted, in that regard, that
General Assembly resolutions on sustainable figserhad been successfully
implemented, in particular with regard to the pmigns of resolution 61/105
addressing bottom fishing. A view was expressed thaas unrealistic to consider
General Assembly resolutions as a suitable mecharfier the purposes sought
under a new international instrument.

Scope, parameters and feasibility of an internatinal instrument under the
United Nations Convention on the Law of the Sea

27. Delegations recalled that the overall objectdfean international instrument
should be the conservation and sustainable useasinm biodiversity beyond areas
of national jurisdiction. In that context, many dghtions emphasized that an
international instrument under UNCLOS should addrdse package of issues set
out in resolution 66/231, namely, together and d®l&, marine genetic resources,
including questions on the sharing of benefits, suegas such as area-based
management tools, including marine protected areas] environmental impact
assessments, capacity-building and the transfermafine technology. Several
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delegations also considered that marine scientdgearch and intellectual property
rights were part of the package.

28. Some delegations considered that there wasd teefurther elaborate on, and
consider in greater detail, each element of thekpge in order to identify what the
problems might be and how to address them. In paldr, it was pointed out that
not all aspects of the package would necessarilpdteer addressed by means of an
international instrument under UNCLOS, and thatestbptions might be considered
to address issues for which there were no legasgap

29. Some delegations also noted the need to haxmmanon understanding of key
terms relating to the issues included in the paekamgcluding “marine biodiversity”,

“marine genetic resources”, “areas beyond natiopaisdiction”, “area-based

management tools”, and “marine protected areas”.

30. Several delegations called for a pragmatic eaph to addressing the

conservation and sustainable use of marine bioditsetbeyond areas of national

jurisdiction. The need to proceed to the negotiai@n the basis of consensus as
well a “package deal” approach, as had been donthéncase of the negotiations

leading to the adoption of UNCLOS, was also highted by some delegations.

Scope and parameters of an international instranmander the United Nations
Convention on the Law of the Sea

31. Several delegations noted the absence of ar deésinction between the
guestions of scope and parameters. Some delegaéitsos noted a link between
scope, parameters and feasibility, noting that itehs/ largely depended on
agreement on the scope and parameters.

32. Delegations expressed different views on theemtxto which the scope and
parameters needed to be defined prior to taking@sibn on whether to commence
negotiations for an international instrument. Sodedegations considered that the
precise scope and parameters should be determingdgdthe negotiations, while

other delegations considered that it would be ingotrto have a clear idea of the
scope prior to deciding whether to commence withaimtions.

33. Many delegations reiterated that the packagssafes established in resolution
66/231 was the basis for discussions on the scdp&nointernational instrument.
The identification of possible gaps in respect bfde issues was considered by
several delegations as the starting point for deteing the scope.

34. However, different views were expressed as tmtwconstituted gaps in the
existing regime. In that regard, the need to dish between legal or regulatory
gaps and implementation gaps was underscored. VEbitge delegations considered
that an international instrument should focus odradsing legal or regulatory gaps,
several delegations also expressed the view thahimnational instrument could

promote a more comprehensive approach to, and gifien implementation of

existing obligations and therefore also addresslemgntation gaps. The need to
determine how to identify whether an activity wagulated or not was underscored
in that context.

35. A view was expressed that all human activitesrently affecting marine
biodiversity beyond areas of national jurisdictiovere already regulated under
existing mechanisms and an additional internatianalrument might therefore, not



be necessary. In that regard, some delegationgqumiout that, in order to meet the
challenge of the conservation and sustainable dsmarine biodiversity beyond
areas of national jurisdiction, States should see&trengthen and optimize existing
applicable tools. It was also noted that furthealgsis was needed to ensure that
the scope of an international instrument was lichite areas where institutions did
not already exist.

36. Several delegations sought to clarify the megnof the term “parameters”.
The following were cited as parameters for an in&ional instrument: overarching
legal framework; applicable legal instruments, subnd norms; guiding principles;
institutional and operational mechanisms; and pdaocal issues.

37. Many delegations noted that UNCLOS and relev&#neral Assembly
resolutions provided the overarching legal framekvander which an international
instrument should be developed. Some delegationservied that, in order to
maximise the possibility of universal participatjom prospective instrument could
be based on the principles reflected in UNCLOS, bhis didn’'t exclude the
possibility of an instrument separate from it, && tpreamble of UNCLOS itself
recognized that matters not regulated by it corgthto be governed by the rules and
principles of general international law. It was mlesmphasized that a prospective
instrument should not seek to impose obligationstamed in UNCLOS on States
who had not yet consented to be bound by its pionis

38. Many delegations proposed that an internatioriaktrument should

operationalize the objectives, principles and nomostained in UNCLOS. In that
regard, several delegations made specific refereadde principle of the common
heritage of mankind and the provisions related trime scientific research in the
Area. Several other delegations stressed the rements related to the protection
and preservation of the marine environment, they datcooperate, and the duty to
undertake impact assessments. Some delegationsuatderscored the freedom of
the high seas.

39. It was also stated that an implementing agredgre UNCLOS should include
a number of guiding principles, including modernngiples of governance. In that
regard, several delegations highlighted a scieraset approach, the use of the best
available scientific information, an integrated apgch, an ecosystem approach, the
precautionary approach, sustainable and equitabée equitable access and benefit
sharing, transparency, participation in decisiorking, public availability of
information, and the polluter-pays principle. Otlpginciples advanced included the
sovereignty of States over their natural resourcesmmon but differentiated
responsibilities, solidarity, adaptive managemennd aaccountability. Some
delegations also stressed that the problems ofrospace were closely interrelated
and needed to be considered as a whole. The apiplicaf the principles of marine
spatial planning was also underscored by some d#legs. It was also suggested
that an international instrument should take intwaunt emerging best practices.
The need to consider the interests of present atwtd generations was noted, and
several delegations highlighted the responsibitityStates as stewards of the global
marine environment. It was also observed that,riteoto be effective, any measure
for the conservation and sustainable use of makiwaliversity beyond areas of
national jurisdiction would need to take into acobuthe views of relevant
stakeholders.
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40. The need to respect the careful balance ofrésts, rights and obligations
achieved in UNCLOS, its implementing agreements atiter relevant instruments
was highlighted by some delegations. The need toréne the issues from a variety
of viewpoints, including environmental, economicjentific and legal perspectives
was also emphasized. Some delegations also madgensfe to the balance of
interests in the package of issues establishe@sdnlution 66/231. In that regard, it
was noted that the focus of an international insteat should not be restricted to
conservation and management but also address matéating to the exploration
and exploitation of resources for the benefit of members of the international
community.

41. The need to address the relationship betweapva international instrument
and existing instruments was highlighted by seveatalegations. In this context,
many delegations noted that any new internationatrument should complement,
and not duplicate and undermine, existing sectorsifruments and organizations at
the global and regional levels, in particular th&ernational Seabed Authority,
International Maritime Organization, United Nationsood and Agriculture
Organization and regional fisheries management ripgdions and arrangements
(RFMO/As). The need to avoid creating a system wWwhigould allow forum
shopping was highlighted. Some delegations alsoedothe need for a third
implementing agreement under UNCLOS to complemant] to be consistent with,
the existing implementing agreements to UNCLOS. hWMihe view to ensuring
complementarity and consistency and identifying gjapeveral delegations
suggested that a review should be undertaken ef/agit existing instruments.

42. Several delegations proposed that an internatimstrument could provide a
global framework for cooperation and coordinatiogtween existing mechanisms,
while respecting their respective mandates. In thagard, some delegations
emphasized that an international instrument shauldress the fragmented action of
regional organizations. A question was raised abdwtw coordination and

consultation with existing organizations would wpik particular whether a new
instrument would dictate measures to existing orgaions in cases where
agreement could not be reached.

43. A number of enabling elements and means of emgintation were advanced.
A suggestion was made that an international insemirshould include provisions
on the peaceful settlement of disputes, including feplicating the relevant
provisions of UNCLOS. Several delegations also dotéhat institutional

arrangements would be required to operationalizeea instrument. In that regard,
some delegations proposed a meeting of StateseBadi a Conference of the
Parties, as well as subsidiary bodies. The needdporting, a financial mechanism
as well as procedures for data collection, assessmmonitoring, control and
surveillance and enforcement was also highlightgdsbme delegations. A view
was expressed that an international instrument Ishentail penalties for offenders,
whether private or State entities. A suggestion waade that a system of
notification and reporting for new and emerging s18¢ marine biodiversity beyond
areas of national jurisdiction, including experim&nactivities, be developed.

44. With regard to the scope ratione personae oingarnational instrument, the
need for universal participation was highlighted.

45. It was noted that the scope ratione loci cdaddeither the water column or the
seabed beyond the limits of national jurisdictiom both. Many delegations



expressed the view that the scope ratione locirofirdernational instrument was
constituted by the areas beyond national jurisdictinamely the high seas and the
Area. In that context, however, several delegatisinessed that measures adopted in
relation to the water column must respect the seiger rights of the coastal State
over its continental shelf.

46. The need to precisely define which resourcesildvdbe part of the scope
ratione materiae of an international instrument waghlighted, as was the need to
consider the significant threats to marine biodéigr In that regard, a view was
expressed that all marine resources beyond areastidnal jurisdiction should be
encompassed by an international instrument.

47. Different views were expressed on whether hggas fisheries should be
included in the scope. Some delegations notedfibheries were already addressed
through UNCLOS and the Agreement for the Implem#ataof the Provisions of
the United Nations Convention on the Law of the 8840 December 1982 relating
to the Conservation and Management of StraddlinghFBtocks and Highly
Migratory Fish Stocks (“the United Nations Fish &te Agreement”), which
provided the global legal framework for measureghs regional level, including
conservation measures such as area-based managdmémt regard, they pointed
out that the gap was rather one of implementativanta legal one, and fisheries
should therefore not be included within the scofean international instrument.
They further noted that lack of political will tanplement existing instruments
would not be resolved by a new international instemt. Some delegations also
expressed the view that many States were partieésetdJnited Nations Fish Stocks
Agreement, including most major fishing States. Heer, other delegations
expressed the view that there was a legal or réguiayap in relation to fisheries on
the high seas, including as a result of lack ofvensal participation in the United
Nations Fish Stocks Agreement, which left some diéés unregulated, and in view
of the limited species and geographic coverage biyyemt RFMO/As. It was also
noted by some delegations that RFMO/As had a sacapproach and did not take
into account broader biodiversity concerns beyohne $pecific stocks under their
purview.

48. A question was raised as to what other humativides, beyond fishing,

shipping and mining, would be regulated by a newtrimment. A view was

expressed that an international instrument shoattu$ on the interrelationships in
ecosystems, the understanding of the relationsleifvéen different activities and
how to manage those relationships as opposed tadtigities themselves.

49. Marine genetic resources, including questions om sharing of benefitdMany

delegations considered that there was a legal gidlp negard to access to marine
genetic resources of areas beyond national jurisdicand the sharing of benefits
arising from their exploitation. Some delegatiormnsidered that UNCLOS set out
the applicable principles, in particular the priplei of the common heritage of
mankind, but noted that provisions relating to timplementation of those
principles were currently lacking, leading to a wegory gap instead of a legal gap.
In that regard, many delegations stressed the neealddress, in an international
instrument, issues related to access to, and tleirgh of benefits from, marine
genetic resources of areas beyond national jurigdic It was noted that this would
enable parity between developed and developing ttmsmand would also help in
eradicating poverty. Some delegations stressed ribed to also address the
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conservation and management of those resourcelsidimg with a view to ensuring
that the collection of specimens would be sustdimand not damage ecosystems.
Several delegations acknowledged that a “first corfiest serve” approach to
resources undermined sustainability.

50. Different views continued to be expressed rduay the regime applicable to

marine genetic resources of areas beyond natiam&diction. Several delegations
expressed the view that those resources were thamom heritage of mankind and

that regime should therefore apply. Some delegatiodicated that the freedom of
the high seas applied to those resources. Sevehar alelegations stressed that,
while they could not accept that marine genetioueses were the common heritage
of mankind as those resources were not containgldiwihe notion of “resources of

the Area”, they were nevertheless open to discgspmactical measures for benefit-
sharing.

51. Some delegations called for the applicatiorthe&f regime established in Part
X1 of UNCLOS to marine genetic resources of areagdmd national jurisdiction,
and the expansion of the mandate of the Internati®@eabed. Other delegations
observed that the regime established in Part XUNMCLOS could provide a model
or be drawn upon to address issues related to adoesand benefit sharing from,
marine genetic resources. It was noted, howevaet, tthere was a difference between
seabed mining, which required a long-term presenaod, the exploitation of marine
genetic resources, which did not given that, in socases, limited samples were
enough to enable replication in a laboratory. Irs ttegard, the question was raised
as to how, if applicable, the principle of the conmmheritage of mankind would be
applied to genetic material which had originatednfr the Area but was later
synthesised in a laboratory. A view was expressed the existing Part XI regime
dealt with consumption of minerals, whereas a swsteith respect to marine
genetic resources of areas beyond national jurisdicwould be in relation to
sampling.

52. Some delegations noted that the relevant waind carried out under the
Nagoya Protocol on Access to Genetic Resourcedlaéair and Equitable Sharing
of Benefits Arising from their Utilization to thedBvention on Biological Diversity

("Nagoya Protocol”) and under other organizatioasch as the World Intellectual
Property Organization, could also be beneficial,ilevracknowledging that these
may not be directly applicable to marine genetisongces of areas beyond national
jurisdiction. In particular, such work showed a Ipaay that enabled access and
benefit sharing without impeding research and comtiaé development. A view

was expressed that issues related to intellectugdgrty should be left to the World
Intellectual Property Organization. A view was als@pressed that the Nagoya
Protocol should be considered as the most compmbhenexisting international

framework to address the issue of access to, antkfliesharing from, marine

genetic resources of areas beyond national juriidic

53. Some delegations stressed that a benefit-shadggime should promote and
not create disincentives to further research, itmesit and innovation. It was also
suggested that the use of marine genetic resodocesommercial purposes should
be distinguished from non-commercial purposes teuea that scientific discovery
was not impeded. It was observed that activitedated to marine genetic resources
were nascent and quickly-evolving and that careusthde taken not to create a
system which could be rendered obsolete or irralevBreference was expressed by



a delegation for sharing data and research rescégsacity building, and scientific
collaboration related to the exploration, protentimnd study of marine genetic
resources over the development of a benefit-sharagime. In that regard, it was
observed that the greatest benefits to humanitynfroarine genetic resources of
areas beyond national jurisdiction would stem frdme worldwide availability of
products and scientific knowledge and the contiiing those products and
information brought to advancements in public healfood affordability and
science, all of which could be impeded by a benrgffidring regime.

54. Questions were raised as to the exact natutbeobenefits to be shared, what
types of activities would be subject to benefit shg, to whom would the benefits
go and on what basis would they be distributed. &atelegations proposed that
benefits could include both monetary and non-mometaenefits. A view was
expressed that the distribution of benefits shaelilect the common heritage status
of marine genetic resources of areas beyond ndtjanadiction.

55. Suggestions were made that an internationatriment should include
disclosure requirements; mechanisms which encoyragther than discourage,
cooperation and compliance with access and bensfiaring arrangements;
mechanisms for data sharing, such as data bankplsaovllections, and open-
access gene pools; and incentives for the develaproé such mechanisms on a
more comprehensive basis.

56. The need to ensure and promote the effectivgigi@ation of developing
countries in partnerships between scientific reskeainstitutions and private
biotechnology companies was underscored. It waslred that marine scientific
research on the high seas and in the Area shouldobeucted only for peaceful
purposes and must adopt appropriate scientific oddlogies and procedures in
accordance with UNCLOS. It was further observed timarine scientific research
activities should not interfere with lawful actiigs in areas beyond national
jurisdiction and must follow the rules establishedprotect and preserve the marine
environment.

57. The need to define which marine genetic resesirgere under discussion was
highlighted. In particular, a distinction was mabtg some delegations between
genetic resources of the water column and thosdefteabed. It was also suggested
by some delegations that the relevant genetic riedtdrad to be defined in a

practical manner to facilitate identification. A ew was expressed that an
international instrument should encompass marin@egie resources currently

known or which may be discovered at any time infiere.

58. Measures such as area-based management tools,dimgumarine protected
areas. Several delegations highlighted the need to advamgdementation of the
commitments related to the establishment of mapireected areas and networks of
such areas contained in the 2002 Johannesburgd®lbmplementation, CBD Aichi
Target 11 andThe future we wantincluding beyond national jurisdiction. Some
delegations observed that marine protected arégsoperly established, could be
an effective mechanism through which conservatiod austainable use could be
achieved. In that regard, it was observed that-baEsed management tools had to
take into account both the objectives of conseoratand sustainable use. The
establishment of multi-purpose marine protectedaaravas highlighted in that
context by several delegations. The need to stikalance between the interests of
affected States and conservation and management alss highlighted. Some
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delegations stressed that the freedom of the hags should not be hampered by
area-based management tools.

59. Noting the absence of global criteria and agldramework for the selection

and establishment of area-based management tootduding marine protected

areas, beyond national jurisdiction, several defiegs expressed the view that a
legal gap existed and there was a need for an osfeireg framework. A suggestion

was made that a framework for regional cooperatomilar to that in place for

RFMO/As under the United Nations Fish Stocks Agreamncould be contemplated
for regional seas organizations. Alternativelywids noted that a global approach
could be considered. It was, however, stressed dhgliobal framework should not
be used to legitimate the unilateral establishmehtmarine protected areas by
regional organizations.

60. It was recalled by some delegations that a rermif existing global and
regional organizations, such as the Internationaérime Organization, the
International Seabed Authority and RFMO/As, had petence to establish area-
based management tools. Reference was also matleeteriteria for identifying
ecologically and biologically significant areas &slished under the Convention on
Biological Diversity and to the work underway tceitify such areas. In that regard,
the question was asked how the progress achievedl@&vant fora would be taken
into account in the context of an internationaltinment and a possible global
overarching mechanism. Several delegations highdidhhat the aim of establishing
a global framework should not result in the creatad a supranational organization
that would impose obligations on existing competiem¢rnational organizations but
should be, rather, to provide a mechanism for enbdn cooperation and
coordination among those organizations.

61. A question was raised as to why an internafiomstrument would be

necessary to establish marine protected areas bleyational jurisdiction, when

willing States were already capable of establistdngh areas. Clarification was also
sought on how an international instrument might receene unwillingness on the
part of some States to establish marine protectedsabeyond national jurisdiction.
A question was raised concerning the advantagesarofagreement to increase
coordination rather than using a body such as teeeBal Assembly.

62. The need to take into consideration the charéstics of the ecosystem of each
individual area as well as of the protected speaMsen establishing marine
protected areas was underscored. The need to develechanisms for the

identification of priority regions to be considerddr conservation measures,
including, as appropriate, protected areas was nstdeed. It was suggested by
some delegations that the results of researchedhmwut in marine protected areas
should be made publicly available. A suggestion waade to identify ways of

sharing the benefits resulting from the closureaof area. A call was made to
develop multilateral and inclusive monitoring anahtrol of activities carried out in

marine protected areas in order to assess whetitended goals were being
achieved. The need for a mechanism for funding amamhagement of marine
protected areas was furthermore noted by some dgtets.

63. Environmental impact assessmer$&veral delegations recalled the obligation
to carry out impact assessments under article ZA8NCLOS and noted the need to
operationalize this obligation beyond areas of ovadi jurisdiction. They observed,

however, that a gap existed in regard to enviroraeimpact assessments in light



of the absence of a global framework for the condafcsuch assessments beyond
areas of national jurisdiction. An internationakirument should therefore address
such assessments, as well as strategic environinassgssments, in the view of
these delegations. Some delegations also stressedded to address cumulative
impacts.

64. It was noted that the International Seabed Atritih and the Conference of the
Parties to Convention on Biological Diversity hadeveéloped guidance on
environmental impact assessments and this workdcoel drawn upon. Questions
were raised regarding the effect that a global #amrk for environmental impact
assessments beyond areas of national jurisdictiouldv have on the work of
existing processes. In particular, it was asked the an international instrument
would set out the elements required to be consitiéneconducting environmental
impact assessments, who would be required to folltnem and whether the
assessments would be provided to existing orgainizatfor their consideration.

65. A view was expressed that sound science andntl@vement of stakeholders
would be crucial elements of a global mechanismtfe conduct of environmental
impact assessments.

66. Capacity-building and the transfer of technologyseveral delegations
highlighted the importance of including capacitydding and the transfer of

technology in the scope of an international instemtn The need to develop
structures and programmes to enable developing tc@snto benefit from the

conservation and sustainable use of marine biodit)etbeyond areas of national
jurisdiction was highlighted by some delegationgsh@&s emphasized the need to
support the capacity of developing countries toetgkart in marine scientific

research. In particular, it was suggested that fumdbe provided for the

participation of scientists from developing couafiin research. A call was made
for incentives for research and development of tethgy that are compatible with
local, national and regional realities.

67. It was suggested that an international instmins&ould promote and establish
specific rules for the transfer of technology, unding with a view to enhancing
implementation of Part XIV of UNCLOS. The relevancéthe Intergovernmental

Oceanographic Commission Criteria and Guidelines tb@ Transfer of Marine

Technology was highlighted in that regard by somkdations.

Feasibility of an international instrument undgre United Nations Convention on
the Law of the Sea

68. Some delegations indicated that the questiofeasibility was directly linked
to the issues of the scope and parameters of amniational instrument and noted
the lack of agreement on these issues. In thatrdeghey stressed the need for
further detailed discussions before any decisions waade to negotiate an
international instrument. They also noted that peats in implementing the existing
legal regime would continue under an internatioimstrument, particularly if there
was no agreement on its scope and parametersatmebgard, it was pointed out that
the needed level of participation and implementatifor the instrument to be
effective might not be achieved.
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69. Many delegations indicated that the questiofieakibility was not a legal one,
but one of political will and commitment, since amernational instrument was
legally, technically and practically feasible. Irmarpicular, these delegations noted
that two implementing agreements already existeddeanUNCLOS, which
demonstrated the dynamic character of the Convarditd its ability to identify and
respond to new challenges. They further stated #mabverwhelming majority of
States had the political will to decide to begingagations on an international
instrument.

70. Some delegations provided specific views ondbecept of “feasibility” and
what it entailed. It was suggested that “feasipilitncluded the issue of necessity
and in this context, legal and implementation gapghe current system, as well as
the problem of fragmentation in current managemegyproaches were highlighted.
Another view was expressed that “feasibility” etedithe utility of addressing gaps
in the existing legal framework and the practidaBtof reaching agreement on an
international instrument. Another delegation notedt a discussion on feasibility
should focus on whether the negotiation of an im&ional instrument was
advisable and whether it would add value, givenrheber of existing instruments
and institutional frameworks. In that regard, sodetegations highlighted the need
to review existing instruments and mechanisms temeine what could be viable or
effective.

71. Some delegations noted difficulties in spedaaton whether an international
instrument would, in reality, address the problemkting to the conservation and
sustainable use of marine biodiversity beyond armfarational jurisdiction, as its
effectiveness would depend on the degree to whithwas accepted and
implemented, as was the case for existing instrumen

72. It was suggested by some delegations that aimgdementing agreement to
UNCLOS would not be a panacea in addressing problamthe conservation and
sustainable use of marine biodiversity beyond adfasational jurisdiction, but was
the best option to ensure legitimacy and the dgwalent of common principles and
approaches. Many delegations reiterated, in thgamg that the status quo was not
acceptable. In that context, several delegationghlighted the benefits of an
implementing agreement in giving effect to certgininciples and provisions
contained in UNCLOS, filling gaps and improving gawation and coordination
among and between States and competent internatiorganizations. A new
international instrument would also address, in rass-sectoral and integrated
manner, problems that were currently dealt withlateirally, or in a sectoral manner
and without coordination. Several delegations dlgghlighted the importance of an
international instrument in order to meet relevarternational commitments made
at Rio+20 and in other fora.

73. Other delegations noted that a new implementiggeement to UNCLOS
might not provide suitable solutions to address ithentified problems and gaps,
and emphasized the need to consider alternativethéonegotiation of such an
instrument, including strengthening existing franoglss, enhancing implementation
of existing instruments, ensuring the adoption otegrated approaches, and
improving cooperation and coordination among ergtbodies. Some delegations
noted that an international instrument could oveneith existing instruments and
mechanisms and undermine the work of current bodespecially regarding
fisheries, or create conflicts in the exercise afjhts and obligations. It was



suggested, in that regard, that narrowing the scopeany new international
instrument could provide a way forward. It was alsmted that a new instrument
might necessitate lengthy negotiations over yearBich would have budgetary
implications.

74. Several delegations indicated that a soft Igwpraach to addressing the
identified challenges would not be sufficient ansdukd result in a fragmented
approach to the conservation and sustainable usmarine biodiversity beyond
areas of national jurisdiction. These delegationsessed the need for a
comprehensive, universal and legally binding regima this context, the need to
ensure that a symmetrical approach between annatenal instrument for the
conservation and sustainable use of marine biodit)etbeyond areas of national
jurisdiction and existing instruments was highligtit

Informal Co-Chairs’ overview of issues raisedtire meeting

75. On the basis of the discussions on the scoagnpeters and feasibility of an
international instrument under UNCLOS, the Co-Chkairtroduced, on 3 April, an

informal Co-Chairs’ overview of issues raised dgrithe discussions, and invited
comments from delegations, noting that the docunveag for information purposes
only and was not open to negotiation. The Co-Chsirsssed that comments should
therefore focus on adding any missing issues thghtrhave been raised during the
discussions but were not captured in the overview.

76. A revised informal Co-Chairs’ overview incorpding the comments received
was circulated on 4 April and further commented mpdhe final Co-Chairs’
informal overview of issues raised is included imetAppendix to the present
summary.

Next meeting of the Working Group

77. The Co-Chairs invited delegations to share rthe@iews concerning the
structure and possible outcome of the next meetorigthe Working Group,
scheduled to be held from 16 to 19 June 2014. S¢w=legations expressed their
flexibility regarding the format of the meeting, W noting the need to have
concrete and focused discussions. In that reganderal delegations suggested that
the next meeting could focus on specific issuesr@lmnsensus was lacking. It was
also proposed that the next meeting could addressiple strategies to overcome
differences among delegations.

78. Many delegations observed that the informal @wmirs’ overview of issues
raised was a useful basis for moving forward, andld serve as a guide in setting
the agenda for the next meeting, in particulartieadings contained therein.

79. While acknowledging the mandate establisheG@meral Assembly resolution
68/70 for the Working Group, within its mandate addished by resolution 66/231
and in the light of resolution 67/78, and in orderprepare for the decision to be
taken at the sixty-ninth session of the Assembdymake recommendations to the
Assembly on the scope, parameters and feasibilitwro international instrument
under UNCLOS, several delegations expressed the that it would be premature
to start drafting recommendations at the next mnmgetof the Working Group.

However, some delegations noted the time conssaiassociated with the
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requirement of reaching an agreement before the dnithe sixty-ninth session of
the General Assembly. In that regard, a suggestims made that the Working
Group, at its next meeting, could start draftingad that could serve as a basis for
the recommendations which would be drafted during third meeting to be held
from 20 to 23 January 2015. It was also suggedtat, should a communication to
the General Assembly from the next meeting of therkdg Group be required, this
could take the form of a factual account of therent situation.




Appendix

Informal Co-Chairs’ overview of issues raised duing the first
round of discussions on the scope, parameters anelafsibility of an
international instrument under the United Nations Convention on
the Law of the Sea (UNCLOS)

Scope and parameters of an international instrumentinder UNCLOS

Overall objective and starting point

Address gaps (legal/regulatory) in relation to¢baservation and sustainable use of marine biosityer
beyond areas of national jurisdiction

Address implementation gaps (legal/regulatory)kiation to the conservation and sustainable useasine
biodiversity beyond areas of national jurisdiction

Address fragmentation in relation to the conseoratind sustainable use of marine biodiversity bdyameas of
national jurisdiction

Package agreed in 2011 (A/RES/66/231) constitliestarting point for defining the scope: “addrigs
conservation and sustainable use of marine biosityein areas beyond national jurisdiction, in parfar,
together and as a whole, marine genetic resouradading questions on the sharing of benefits, sneas such
as area-based management tools, including marateqted areas, and environmental impact assessments
capacity-building and the transfer of marine tedbgy’

Recognition of the need to improve efforts in marodiversity conservation

Improved implementation of UNCLOS and related instents

Strengthen cooperation and coordination among aekeStates, organizations and sectors, on the bfsis
existing instruments and mechanisms

Legal framework for international instrument

UNCLOS provides the legal framework upon which mterinational instrument governing the conservasiod
sustainable use of marine biodiversity in area®hdynational jurisdiction should be based

Need to preserve the integrity and balance of sigind duties under UNCLOS

UNCLOS should be read as a whole without emphagizame aspects

Should not amend UNCLOS

Need to operationalize relevant principles andgattions found in UNCLOS and customary internatidaal
Should not imply any obligations related to exigtinstruments to those States that are not padidsem,
while maintaining a balance with existing instrursen

Relationship to other instruments

Should not undermine, duplicate or change existisguments (e.g., United Nations Fish Stocks Agrest,
Convention on Biological Diversity)

Respect and complement the existing mandatesefaet organizations and avoid duplications

Should not subordinate existing instruments

Decision-making for regional and sectoral actiwtghould remain with the relevant regional andmsectt
organizations

Support and complement application of existingrinsients

Consistency with principles of the United NatiorishFStocks Agreement

Guiding approaches

Package approach

1 The present overview is for information purposed does not purport to be exhaustive.
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Need to strengthen cooperation and coordinatioreand fragmentation and duplication
Global v. regional approach

Effective integration of global, regional and seat@pproaches

Avoid burdensome supra-national governance system

Sectoral v. integrated approach

Legally binding v. soft law

Address only gaps in legal regimes

Include/exclude implementation gaps

Complement existing instruments and processes thderpurview

Guiding principles

Balance between competing uses of the oceans,an@dn conservation and sustainable use
Protection and preservation of the marine envirantme

Equitable utilization

Cooperation

Precautionary approach

Decision-making based on best available science

Ecosystem approach

Integrated approach

Adaptive management

Public participation in decision-making processes

Involvement of regional and sectoral stakeholders

Open and transparent processes

Public availability of information

Common heritage of mankind

Freedom of the high seas

Principle of common but differentiated responsilat

Special requirements of developing countries, idiclg land-locked States
Duty not to transfer damage or hazards or transfmmentype of pollution into another
Polluter-pays principle

Cumulative impacts

Flexibility and ability to address cumulative preiss

Solidarity

Flag state jurisdiction as a basis for enforcenoenthe high seas

Scope ratione personae

Universal participation

Scope ratione loci

Areas beyond national jurisdiction — both high saad the Area
Measures adopted in relation to the water columatmraspect the sovereign rights of the coastabStagr its
continental shelf

Scope ratione materiae
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Need to define “marine biological diversity”, “maé genetic resources”, “area-based management,tools
“areas beyond national jurisdiction”, etc.

Include/exclude fisheries management measures

Include/exclude fisheries-related measures

Include/exclude measures related to other actdvdied sectors

How to deal with fisheries?



United Nations Fish Stocks Agreement and UNCLOS8aaly provide sufficient legal regime for high seas
fisheries

Lack of universality of United Nations Fish Stockgreement and the United Nations Food and Agricaltu
Organization Compliance Agreement requires to axftfisheries issues in an implementing agreement
Legal framework may be required for regional enmin@ntal organizations, similar to that providedumjited
Nations Fish Stocks Agreement for regional fisrerme@anagement organizations and arrangements

Marine genetic resources, including questions angharing of benefits

Legal/regulation gap

Need to define notion of marine genetic resources

Take into account article 2 of Convention on Bidbtad Diversity when addressing definition

Marine genetic resources from Area only

Marine genetic resources from both Area and higls se

Consistency with UNCLOS terminology, in particukaurt Xl

Adopt a pragmatic approach

Equitable access and benefit-sharing

Should not create disincentives for innovation eggkarch into and development of marine genetmuress
Consider both sustainable use and conservatioraodhmgenetic resources

Promote scientific collaboration

Effective participation of developing countriesrésearch programmes as well as in public-privattpeships
Facilitate access to data, including through datkbasample collections, and open access gene pools
Distinguish between non-commercial use and commakusie of marine genetic resources

Distinguish between consumptive and non-consumjtses

Define which activities are a use that requiresdifiesharing

Establish appropriate modalities and mechanismadarmonetary and monetary sharing of benefits
Non-monetary benefits (e.g., access to, and exehafiggamples, data, research results and infoomati
capacity building, transfer of technology) and mang benefits

Define who would be required to share benefits

Define beneficiaries of benefits

Address intellectual property rights

Leave intellectual property rights to World Intefleal Property Organization

Establish new regime/mechanism (sui generis) oexssting ones (e.g., flag state jurisdiction; Pdrand
International Seabed Authority; Nagoya Protocol)

Drawing from existing models of access and bersdfitring

Role of the International Seabed Authority

Need for mechanism to encourage cooperation angléme with access and benefit sharing arrangesnent
Common heritage of mankind vs. freedom of the Isighs

Recognition of shared interest in marine genesoueces

Would a benefit-sharing regime also require a regioncontrol or condition access to marine genetic
resources?

On what basis would benefits be distributed?

Area-based management tools, including marine ptetkareas

Need for common understanding of “area-based managetools” and “marine protected areas” (e.g. detep
protection or multipurpose)

Need to address multiple uses and cumulative irspact

Need to achieve balance between conservation astdisable use, taking into account the interestpetially
affected States

Must be based on the best available science aaccmrdance with established principles, in pardicthose in
UNCLOS
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Use of existing tools through better implementatiéexisting agreements

Respect mandate of existing bodies to establishlbased management tools (e.g. fisheries closacks a
vulnerable marine ecosystems by RFMO/As, partityilsensitive sea areas by International Maritime
Organization, areas of particular environmentadriest by International Seabed Authority)

Need for coordination among sectoral bodies intifigng areas requiring protection (e.g. ecolodigaind
biologically sensitive areas, vulnerable marinesystems) and establishing marine protected ardas|QRAs,
United Nations Food and Agriculture Organizatiartetnational Maritime Organization, Internationab®ed
Authority, regional seas bodies)

Need global framework to ensure legitimacy of areaaed management tools, including marine proteateals
Need global framework for the identification, desgjon and establishment of marine protected areaeas
beyond national jurisdiction and establishmentlobgl network of marine protected areas

Global framework possible if fisheries-related ssexcluded

Develop criteria for the establishment of marinetected areas

Need mechanism for monitoring compliance

Achieve globally agreed targets (Rio+20, ConventiarBiological Diversity Aichi Target 11)

Need to ensure long-term conservation on behdlitafe generations

Environmental impact assessments

Operationalize article 206 of UNCLOS

Need criteria to identify the activities that migbfjuire environmental impact assessments andhibicefor
environmental impact assessments

Need standards or guidelines for conduct of enviremtal impact assessments drawing on guidanceafma|
by international organizations, including Conventan Biological Diversity and International Seabed
Authority

Need procedures for reporting, assessment, andtanioigi of environmental impact assessments
Assessment of cumulative impacts over time andsscsectors

Monitoring of ongoing activities

Need for strategic environmental assessments

Need for strategic environmental assessments teeasldumulative impacts

Environmental impact assessments and strategicaammental assessments also required for new ancharge
activities

Determine required follow-up action following enmimmental impact assessments

Capacity-building and transfer of technology

Build capacity to ensure benefits from the consiomeand sustainable use of marine biodiversitgreas
beyond national jurisdiction

Promote transfer of technology

Sharing of data and research results

Implementation of Part XIV of UNCLOS

Relevance of the Intergovernmental Oceanographinr@ission Criteria and Guidelines on the Transfer of
Marine Technology

Enabling elements and means of implementation
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Promote and encourage marine scientific research
Monitoring, control, and surveillance

Reporting

Enforcement mechanism

Compliance mechanism

Dispute settlement mechanism in UNCLOS

Good governance



Institutional mechanism (e.g., Conference/Meetifithe Parties)
Financial mechanism

Feasibility of an international instrument under UNCLOS

Status quas unacceptable

Desirability
o Pros

o Cons

Optimal approach e.g. to address gaps, strengtimrecation and coordination, address
shortcomings in implementation

Need for an overarching legal and institutionahfeavork

Ensure multilateral/collaborative approach

Maintain symmetry in legal status of rules relatingnarine biodiversity beyond areas of
national jurisdiction

Ensure that UNCLOS effectively addresses emergisges and challenges

UNCLOS lacks specific norms on marine biodiversigyond areas of national jurisdiction

New instrument not necessary - objectives can hiewaed through existing instruments
Possible overlap with existing instruments

Could hamper current progress in existing orgaitnat

Lack of expertise and knowledge of regional chanastics

Cost of negotiations

Length of negotiations

Could impede research and development

Legal/technical feasibility
o Legal basis found in UNCLOS and relevant Generalefvsbly resolutions (e.g. resolution 2749)
0 Rio+20 outcome, “The future we want”
o Already two implementing agreements to UNCLOS
o Sufficient/insufficient information
o Should allow participation of non-parties to UNCLOS
Feasibility depends on political will
Not clear how a new instrument will overcome poétiunwillingness under existing instruments
Feasibility depends on agreement on what problemarad on the best way to address them
Effective implementation of existing instrumentgdads on political will
Feasibility closely linked to scope and parameters
Feasibility contingent on definition of scope aratgmeters, i.e. what will be included, and what agltt be
included in an international instrument
Form of an international instrument
o legally binding, e.g. implementing agreement to XIS
o soft law, e.g. General Assembly resolutions
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